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BALEion  D.  FiTZPATBiOK  and  others. 

{Cbwrt  of  Chancery  of  New  Jeney,    October  29,  1887.) 

L  GospoBATiONB— Purchase  of  Cokporatb  Pbopsbtt  bt  Tbubtbbb  at  Fobiolobubb 
Sale— Imjukction— Rbcbivmi. 

Certain  heirs,  for  the  piirpope  of  realizing  a  profit  from  a  large  quantity  of  land 
leit  by  their  ancestor,  purchased  the  same  iron)  the  execators,  giving  a  mortgage 
for  the  pnrchase  price,  formed  a  corporation,  and  chose  defendants  as  trustees  to 
carry  oat  the  object  of  the  corporatiuu,  which  was  to  parcel  the  land,  and  sell  it  in 
residence  lots.  Alter  a  certain  number  of  lots  had  been  sold,  and  about  one-fourth 
of  the  mortgage  paid  ofiT.  the  trustees  ceased  active  efforts  to  sell  the  land,  and  the 
sales  stopped,  in  consequence  of  which  the  interest  on  the  mortgage  fell  due,  and 
was  not  paid.  The  executors  of  the  estate  foreclosed  the  mortgage,  and  defendant 
trustees  were  purchasers  at  the  foreclosure  sale.  if«/d,  that  the  bona  fides  of  the 
trustees  was  sufficiently  questionable  to  justify  the  court  in  continuing  the  injunc- 
tion which  had  been  granted  staying  the  sale  of  the  land  by  the  trustees,  and  ap- 
pointing a  receiver  of  the  property. 

2.  Same— Action  to  Set  Aside  Sale— Mortgagees  not  Necesbabt  Pasties. 

In  the  action  to  set  aside  the  transfer  of  title  to  the  trustees,  the  executors  who 
foreclosed  the  mortgage  were  not  necessary  parties, 

8.  Same— Repayment  op  Amount  Paid  by  Trustees  not  Ck>NDiTiON  Precedent. 

Complainant,  one  of  the  heirs,  siiould  not  be  required,  as  a  condition  precedent 
to  granting  him  relief,  to  repay  defendants  the  amount  expended  by  them  at  the 
foreclosure  sale,  when  it  appeared  that  he  did  not  possess  the  financial  ability  to 
do  so. 

4.  Same— Bond. 

Nor  slionld  complainant  be  required  to  give  bond  to  indemnify  defendants  against 
loss,  by  reason  of  any  subsequent  failure  of  the  parties  to  realize  the  amount  of 
money  vested  by  defendants  in  the  property. 

&  Same— Control  op  Property  by  Court. 

The  proper  relief  was  not  to  declare  the  trust  as  it  existed  before  the  foreclosure 
sale,  and  thus  give  the  trustees  the  power  of  sale  and  disposition  of  the  lands.  Their 
former  management  of  the  property  afforded  the  court  a  reason  for  taking  control 
of  it,  and  the  same  reason  called  for  a  continuance  of  such  control. 

6.  Same- Action  by  One  Corporator— Extent  op  Reliep. 

Defendants  claimed  that,  relief  being  asked  by  complainant  alone,  it  should  be 
confined  to  him.  and  not  so  shaped  as  to  include  the  other  heirs.  Held  that,  as  the 
heirs  were  bound  by  mutual  agreements  not  to  sever  their  interests,  there  could  be 
no  sale  of  complainant's  interest  separately,  so  long  as  such  agreements  were  bind- 
ing, and  hence,  if  injunction  were  necessary  to  protect  his  interest,  the  writ  must 
cover  the  whole  property. 
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7.  Same — Iktebfbbekce  with  Trustees  bt  Mbmbeb. 

The  alleged  fact  that  complainant,  as  a  member  of  the  corporation,  was  offensive 
to  defendants,  and  obstructive  in  his  manner  and  methods,  did  not  afford  defend- 
ants just  CAUse  for  suspending  the  sales  altogether,  or  to  such  an  extent  as  to  be  un- 
able to  meet  the  demands  upon  them,  by  the  accruing  interest  on  the  mortgage. 

8.  Same— Action  at  Law  against  Thcstees  no  Bab  to  Relief  in  Equity. 

The  fact  that  complainant  had  a  suit  pending  at  law  against  one  of  the  defend- 
ants, on  his  claim  as  stockholder  in  the  corporation  of  which  defendants  were  trus- 
tees, did  not  deprive  him  of  a  standing  in  a  court  of  equity  to  set  aside  the  purchase 
hy  the  trustees  at  foreclosure  sale ;  such  claim  not  extending  to  the  whole  case,  nor 
disposing  of  all  the  issues  involved  in  the  bill. 

9.  Same— Offeb  of  Tbubtees  to  Buy  or  Sell. 

Complainant  was  not  bound,  in  law  or  equity,  to  accept  the  offer  of  defendants, 
either  to  buy  his  interest  in  the  property,  or  to  sell  their  own  to  him. 

10.  Same— Fraud  of  Tbustees— Pleading— Injunction. 

The  fact  that  the  fraudulent  acts  charged  against  defendants  were  fully  answered 
by  them,  and  their  answers  were  not  contradicted  in  any  way,  except  by  the  testi- 
mony of  complainant,  did  not  call  for  a  dissolution  of  the  injunction,  as  the  court 
might  feel  itself  bound  to  retain  the  property  under  its  control  for  the  purpose  of 
effecting  the  design  of  the  parties  who  declared  the  trust. 

11.  Same — Allowing  Sale  to  be  Made — Accbptinq  Pabt  of  Pboceeds  as  Devisee — 
Estoppel. 

Complainant  was  not  estopped  from  disputing  tlie  validity  of  the  foreclosure  sale 
by  allowing  it  to  be  made  without  objection,  and  afterwards  accepting  from  the  ex- 
ecutors a  payment  of  a  portion  of  this  money,  as  incomedue  him  under  the  will  of 
bis  father. 

Bill  for  relief,  accounting,  and  receiver. 

Herbert  A,  Drake  and  Theo,  Runyon,  for  complainants.  Leon  Abbett,  for 
defendants. 

Bird,  V.  C.  Shall  the  preliminary  injunction  issued  in  this  case  be  dis- 
solved on  this  motion  ?  is  the  question  presented  for  the  consideration  of  the 
eouit.  Nothing  short  of  a  clear  and  concise  statement  of  all  the  facts  out  of 
which  this  litigation  arose  can  satisfy  the  mind  that  the  conclusion  reached 
is  the  correct  one,  whether  the  motion  be  granted  or  not.  It  should  be  noted 
that  the  facts  disclose  a  portion  of  U  family  history,  and  an  effort  made  by  the 
members  thereof  to  preserve  all  of  the  inheritance  left  to  them  by  their  an- 
cestor as  nearly  intact  as  possible,  and  to  make  a  profit  out  of  that  which  they 
found  themselves  obliged  to  dispose  of  for  the  sake  of  the  preservation  of  the 
rest. 

Maurice  EUtleigh,  of  the  city  of  Philadelpliia,  being  possessed  of  large  real 
and  personal  estate  in  the  city  of  Philadelphia,  and  of  about  30,000  acres  of 
land  in  the  counties  of  Cumberland,  Burlington,  and  Atlantic,  in  New  Jer- 
sey, departed  this  life  in  the  year  1882,  having  first  published  his  last  will 
and  testament  giving  directions  for  the  disposition  of  his  estate,  and  appoint- 
ing executors.  The  agreements  which  the  heirs  at  law,  legatees,  and  devi- 
sees, and  the  executors  entered  into,  as  hereafter  recited,  show  the  necessity 
for  such  agreements,  and  the  earnest  desire  upon  the  part  of  all  interested  to 
effect  the  purpose  therein  expressed. 

October  1, 1884,  James  Raleigh,  Walter  Raleigh,  Mary  Raleigh  Fitzpatrick, 
Martha  F.  Raleigh,  Kings  Raleigh,  and  Catherine  R.  Raleigh,  of  the  first  part, 
being  the  children  of  the  said  testator,  and  James  G.  Fitzpatrick,  the  husband 
of  the  said  Mary,  entered  into  an  agreement  in  which  they  recited  that  they 
were  interested  in  the  said  real  estate  in  Xew  Jersey,  and  that  they  had  de- 
termined, for  the  purpose  of  closing  up  and  disposing  of  it,  that  it  should  be 
sold  for  the  sum  of  6150,000;  and  that  the  said  devisees  authorized  thereby 
the  said  James  G.  Fitzpatrick  to  sell  the  same,  or  to  procure  it  to  be  sold,  to  a 
company  to  be  formed  under  the  laws  of  the  state  of  New  York,  the  capital 
stock  of  which  should  be  $600,000,  and  that  he  should  accept  from  said  com- 
pany 4,000  shares  as  payment  of  the  sum  of  $100,000  in  cash ;  which  said 
4,000  shares  they  thereby  covenanted  and  agreed  that  the  said  party  of  the 
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second  part  should  deposit  with  the  treasurer  of  said  company  as  security  for 
the  payment  of  a  mortgage  executed  as  a  lien  upon  said  premises  for  the  sura 
of  $100,000,  in  favor  of  the  executors  of  the  will  of  said  Maurice  Raleigh,  de- 
ceased; and  they  thereby  nominated  the  said  Fitzpatrick  as  their  true  and  law- 
ful attorney,  and  vested  in  him  sole  and  exclusive  power  to  vote  upon  said 
stock  in  their  name.  And  they  agreed,  also,  to  execute  and  deliver  to  the 
said  Fitzpatrick,  on  demand,  from  time  to  time,  as  he  might  require  the  same, 
good  and  sufficient  proxies,  for  the  purpose  of  enabling  him  more  effectually 
to  vote  upon  the  said  4,000  shares  of  stock;  and  they  further  authorized  the 
said  Fitzpatrick  to  deliver  to  one  Richard  S.  Newcombe,  a  lawyer  of  the  city 
of  Xew  York,  for  services  rendered  by  him  in  connection  with  the  said  4,000 
shares,  stock  equal  to  the  value  of  86,000,  in  cash. 

On  the  same  day  in  October  another  paper  writing  was  made  and  signed, 
by  which  the  said  James  G.  Fitzpatrick  and  Walter  Raleigh,  as  trustees,  of 
the  one  part,  and  B.  Lobenthall  and  James  W.  Dell,  executors  of  Maurice 
Kaleighy  of  the  other  part,  agreed  with  the  executors,  with  the  consent  of  the 
widow,  devisees,  and  heirs  of  Maurice  Raleigh,  deceased,  and  upon  their  ex- 
ecuting a  proper  release,  releasing  the  said  executors  from  all  liability  to 
account  for  the  sale  of  the  said  lands,  to  sell  to  the  said  Fitzpatrick  and  Walter 
Raleigh,  as  trustees,  the  said  lands  in  New  Jersey,  for  the  sum  of  8150,000, 
and  to  deliver  deeds  therefor  on  or  before  the  thirty-first  day  of  December 
then  next  ensuing.  Fifty  thousand  doUara  of  the  said  purchase  money  was 
to  be  paid  in  cash,  and  8100,000  secured  by  bond  and  mortgage  upon  said 
property,  payable  in  five  years,  and  without  interest  until  December  31, 1885, 
and  interest  thereafter  at  the  rate  of  4  per  cent.,  payable  half-yearly;  but  said 
mortgage  was  to  contain  a  clause  providing  for  the  release  of  such  portion  or 
portions  of  said  property  as  might  be  sold,  upon  the  payment  of  two-thirds  of 
the  purchtise  money  on  account  of  said  mortgage;  restraining,  however,  the 
sale  of  any  of  the  said  lands  for  less  than  85  per  acre;  with  the  usual  proviso 
that,  upon  failure  of  the  payment  of  the  interest  within  30  days  after  any  half- 
yearly  payment  should  become  due,  the  whole  principal  and  all  interest  should 
become  due  and  payable. 

Upon  the  same  day  the  said  trustees,  as  such,  and  all  of  the  said  heirs  and 
devisees,  together  with  the  widow  of  Maurice  Raleigh,  made  and  executed 
another  writing,  which  witnessed  that  the  said  trustees,  heirs,  and  devisees 
agreed  to  execute  and  deliver  to  the  said  company  so  to  be  formed,  on  or  be- 
fore the  thirty-first  day  of  December,  1884,  a  good  and  sufficient  deed  of  all 
the  real  and  personal  property  belonging  to  the  said  estate  of  Maurice  Raleigh, 
subject  to  a  mortgage  of  8100,000,  payable  as  already  expressed,  being  the 
same  mortgage  above  referred  to,  and  that  the  said  company,  as  about  to  be 
formed,  agreed  to  pay  therefor  the  sum  of  8600,000,  delivering  4,000  shares 
of  said  stock,  of  the  par  value  of  8100  per  share;  which  said  4,000  shares  were 
to  be  deposited  with  Moritz  Cohn,  as  treasurer  of  the  said  company  then  about 
to  be  formed,  and  held  by  him  in  trust,  and  as  security  for  the  payment  by 
the  said  trustees  of  the  said  mortgage  of  8100,000. 

On  the  same  day  the  said  heirs  and  devisees  stipulated  in  a  separate  writ- 
ing that  the  said  James  G.  Fitzpatrick  should  pay  to  the  said  Richard  S.  New- 
combe 8I1OOO  out  of  each  of  their  respective  shares  of  said  stock,  in  all  86,000, 
as  compensation  for  the  services  rendered  by  him  in  perfecting  the  said  ar- 
rangements or  negotiations. 

In  furtherance  of  the  main  design,  and  upon  the  same  day,  the  said  heirs 
and  devisees  entered  into  an  agreement  in  writing  with  the  said  James  G. 
Fitzpatrick,  in  which  it  was  recited,  tiiat  "whereas,  the  said  parties  of  the 
first  part  were  entitled  to  real  estate  in  Pennsylvania  and  New  Jersey,  under 
the  will  of  the  said  Maurice  Raleigh,  and  it  had  been  agreed  between  them  that 
their  respective  Interests  rendered  it  desirable  that  none  of  the  property  except 
the  property  in  the  state  of  New  Jersey  should  be  sold,  which  it  had  been 
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agreed  should  be  vested  in  the  company  to  be  formed  for  the  purpose  of  hold- 
ing said  property,  and  disposing  of  it  as  the  company  might  deem  best/'  and 
in  which  tliey  then  covenanted  and  agreed  that  they,  the  said  heirs  and  dev- 
isees, would  not,  nor  would  either  of  them,  sell  or  in  any  way  dispose  of  or 
incumber  their  or  any  of  their  rights  or  interests  in  said  property;  and  that 
they  thereby  transferred  and  conveyed  to  the  said  James  G.  Fitzpatrick  all 
their  right,  title,  and  interest  in  and  to  the  same,  both  in  the  state  of  Penn- 
sylvania and  in  the  state  of  New  Jersey,  in  trust;  that  out  of  the  income  of 
the  property  in  Pennsylvania  he  would  pay  all  sums  necessary  for  keeping  the 
said  property  in  repair;  that  he  would  pay  all  taxes  and  assessments  levied 
upon  the  same,  and  all  insurance  premiums  necessary,  and  the  interest  upon 
all  moitgage  liens;  and  that  the  balance  he  would  pay  to  the  said  heirs  and 
devisees.  They  also  transferred  to  the  said  James  G.  Fitzpatrick  all  the  in- 
come of  the  property  in  New  Jersey,  in  trust,  that  he  should  apply  the  same 
towards  the  payment  of  the  mortgages  then  existing  upon  tlie  property  in 
Pennsylvania,  and  any  surplus  which  might  remain  to  invest  the  same  upon 
bond  and  mortgage.  , 

This  power  of  attorney  and  declaration  of  trust  all  of  them  but  Mrs.  Mary 
E.  Fitzpatrick  undertook  by  writing  to  revoke  on  the  tenth  day  of  August, 
1885,  and  on  the  eighth  day  of  October,  1884,  the  said  James  G.  Fitzpatrick 
and  Mary  B.,  his  wife,  executed  a  writing  in  and  by  which  they  undertook 
to  revoke  the  trust  contained  in  the  last  aforesaid  agreement,  bearing  date 
October  1,  1884.  In  view  of  these  agreements,  and  by  virtue  of  the  power  of 
attorney,  a  company  was  organized  under  the  laws  of  the  state  of  New  York 
by  the  said  James  G.  Fitzpatrick,  Richard  S.  Newcombe,  Moritz  Gohn,  Jere- 
miah Fitzgerald,  John  T.  Farley,  and  Albert  Cardoza,  whose  certificate  bears 
date  the day  of  December,  1884;  and  it  was  incorporated  for  the  pur- 
pose of  carrying  on  the  business  of  purchasing  and  improving  real  estate  for 
residences,  homestead,  and  apartment  houses,  to  be  leased  and  conducted  by 
the  said  company,  and  occupied  by  the  stockliolders  thereof,  with  a  capital 
stock  of  $600,000,  just  the  amount  contemplated  in  all  the  above-named 
agreements;  toconsistof  6,000  shares,  of  $100  each;  which  certificate  was  filed 
and  recorded  according  to  law.  About  the  tenth  of  February,  1885,  the  said 
executors  conveyed  all  the  said  land  in  the  state  of  New  Jersey  to  the  said 
Walter  Raleigh  and  the  said  James  G.  Fitzpatrick,  trustees  for  the  devisees  of 
Maurice  lialeigh,  deceased,  the  consideration  therein  named  being  $150,000; 
and  about  the  same  time  the  said  trustees  made  a  mortgage  on  the  same 
premises  to  the  said  executors,  to  secure  the  bond  of  the  said  trustees  of  the 
same  date  for  the  payment  of  $100,000  in  the  manner  above  stipulated;  and 
upon  tlie  same  day  the  said  trustees  executed  and  delivered  a  conveyance  of 
the  said  property,  so  mortgaged,  to  the  said  corporation,  called  tlie  ''Raleigh 
Land  &  Improvement  CJompany,"  the  consideration  mentioned  therein  be- 
ing $600,000.  At  the  time  of  this  transaction  there  was  a  moitgage  incum- 
brance of  $50,000  upon  the  premises.  Of  the  consideration  given  to  the  ex- 
ecutors $50,000  was  paid  in  cash,  to  be  used  in  discharging  the  mortgage, 
which  then  and  before  was  a  lien  upon  the  premises.  This  $50,000  was  paid 
by  the  following  named  persons:  $2,500  by  Walter  Raleigh,  $5,000  by  Will- 
iam Arnott,  $24,000  by  the  said  James  G.  Fitzpatrick,  $5,000  by  Richard  S. 
Newcombe,  $10,000  by  Moritz  Gohn,  $500  by  Jeremiah  Fitzgerald,  and  $2,000 
by  John  T.  Farley. 

The  principal,  if  not  the  only,  object  of  the  formation  of  this  company,  un- 
doubtedly was  the  improvement  and  sale  of  these  lands  in  New  Jersey.  It 
is  undoubtedly  true  that  James  G.  Fitzpatrick  had  the  entire  confidence  .of 
all  the  Raleigh  heirs  and  devisees.  At  the  commencement  of  this  enterprise 
they  trusted  him  implicitly.  He  was  elected  president  of  the  said  company ; 
the  said  Newcombe,  who  had  $6,000  for  his  services  previously  rendered, 
was  made  vice-president;  Moritz  Ck>hn,  treasurer;  and  the  said  Fitzpatrick. 
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Moritz  Cohn,  and  Newcombe  were  appointed  a  standing  executive  committee; 
the  said  Walter  Raleigh  was  secretary,  and  he  was  appointed  the  agent  of 
the  company,  to  superintend  and  make  sale  of  portions  of  the  premises,  and 
resided  thereon  without  charge  of  rent,  and  had  a  salary  of  $1»200  a  year. 
According  to  the  provisions  of  the  agreement  above  recited,  the  title  to  said 
30,000  acres  was  conveyed,  and  the  mortgage  for  $100,000  was  given.  After 
the  said  tenth  of  February,  1885,  $600,000  worth  of  stock  was  issued  to  tlie 
said  Walter  Raleigh,  and  the  said  Fitzpatrick,  trustees,  as  aforesaid,  and  at 
the  same  time  the  said  Walter  lialeigh  was  requested  to  join  with  the  said 
James  G.  Fitzpatrick  in  making  a  transfer  of  all  the  said  stock  back  to  the 
treasurer  of  the  said  company,  Moritz  Gohn,  without  any  consideration,  on 
the  promise  that  two-thirds  thereof  would  be  signed  back  to  the  said  Walter 
Baleigh  and  the  said  Fitzpatrick,  as  and  for  the  said  $400,000  to  be  paid  in 
stock  to  the  heirs  of  the  said  Maurice  Raleigh,  deceased.  Walter  Raleigh  re- 
fused to  join  in  this  transfer,  alleging  that  counsel  advised  him  so  to  refuse. 
Bat,  notwithstanding  such  refusal,  the  company  proceeded  to  act,  and  to 
carry  on  the  work  of  land  improvement  and  sale,  according  to  said  agree- 
ments. 

What  has  already  been  intimated  might  with  propriety  be  here  again  re- 
peated,— ^that  evidently  this  was  a  family  arrangement,  in  and  by  which  each 
trusted  and  confided  in  the  other,  and  mutually  bound  themselves  each  to 
the  other,  and  hoped  and  attempted  to  better  their  pecuniary  condition  by  the 
formation  of  this  company.  Lands  were  sold  in  parcels  by  the  said  company, 
the  executors  releasing  the  lands  so  sold  upon  the  receipt  of  two-thiids  of  the 
purchase  money,  according  to  the  conditions  of  the  original  agreement,  until 
the  mortgage  of  $100,000  was  reduced  to  about  $74,000,  when,  in  the  month 
of  June,  1886,  sales  were  stopped,  and,  there  being  no  receipts,  the  interest 
which  came  due  was  not  paid,  at  which  juncture  the  executors  commenced 
the  foreclosure  of  the  mortgage.  The  foreclosure  proceedings  were  allowed 
to  come  to  a  decree,  execution,  and  sale,  at  which  the  property  realized  over 
$79,000, — a  few  hundred  over  and  above  the  costs  and  interest  due.  The 
purchaser  was  John  B.  Toner,  who  it  is  admitted,  was  a  clerk  in  the  office  of 
said  Gohn,  one  of  said  corporators,  and  who  bought,  not  for  himself,  but  for 
Fitzpatrick,  Newcombe,  and  Gohn.  Of  this  tliere  is  no  doubt.  The  said 
James  G.  Fitzpatrick  waited  upon  the  master,  and  arranged  for  the  delivery 
of  the  deed;  and,  although  the  property  was  struck  off  to  the  said  Toner,  it 
was  purchased  for  the  said  Fitzpatrick,  Newcombe,  and  Gohn. 

The  insistment  of  the  bill  is  that  this  transfer  of  the  title  was  inequi- 
table, and  was  a  scheme  devised  by  the  said  Fitzpatrick,  Newcombe,  and 
Gohn  for  the  purpose  of  procuring  the  title  to  the  property  in  their  own 
names,  free  from  the  rights  and  interests  of  the  said  devisees,  and  that, 
therefore,  the  transaction  is  fraudulent  as  to  the  said  devisees,  and  should  be 
set  aside.  It  is  insisted  that,  under  the  circumstances  of  this  case,  since  they 
took  the  title,  and  that  it  still  remains  in  them,  they  still  hold  the  same  in 
trust  for  the  said  heirs  and  devisees  precisely  as  they  did  before,  and  that 
they  are  liable  in  the  law,  under  the  direction  of  the  court,  to  account  there- 
for. It  is  further  insisted  that,  being  such  trustees,  they  were  not  justified 
in  becoming  purchasers  of  the  property  which  was  committed  to  them  in 
trust,  to  be  disposed  of  by  them  in  the  manner  in  which  this  was  committed 
to  them.  One  of  the  prayers  of  the  bill  is  that  they  may  be  restrained  from 
conveying  or  in  any  way  in(fumbering  the  said  lands.  Another  prayer  is 
that  a  receiver  may  be  appointed  to  collect  the  rents,  and  to  control  and  man- 
age said  property.  The  bill  has  been  answered  very  fully.  Very  many  of 
the  principal  allegations,  upon  which  the  complainant  relies  for  the  mainte- 
nance of  the  injunction,  have  been  denied,  and  such  denial  quite  clearly  sup- 
ported by  affidavits.  But,  in  my  judgment,  there  is  still  enough  in  the  case 
to  justify  the  court  in  considering  the  propriety  of  retaining  the  injunction 
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until  final  hearing.  With  this  view  I  will  consider  the  case  in  the  order  in 
which  it  has  been  so  carefully  and  fully  presented  by  counsel  of  the  de- 
fendants. 

1.  It  is  said  that  this  injunction  should  be  dissolved,  and  the  bill  dismissed, 
because  the  executora  of  Maurice  Ealeigh  have  not  been  made  parties.  This 
position,  I  think,  cannot  be  maintained.  I  cannot  perceive  that  they  have  at 
this  time  any  interest  in  this  property.  Their  demands  have  all  been  satis- 
fied anil  canceled.  They  have  no  light,  in  law  or  ecjuity,  to  call  upon  any  of 
the  parties  to  this  controversy  for  anything  whatsoever.  The  mortgage, 
which  in  tlieir  hands  was  a  valid  lien,  was  not  paid  according  to  the  terms 
thereof;  according  to  the  terms  thereof  they  commenced  the  foreclosure  of  it, 
and  made  a  sale,  receiving  thereby  the  amount  due.  All  this  was  done  in  a 
lawful  tribunal,  in  a  lawful  way,  and  upon  notice  to  all  persons  interested. 
Every  one  who  had  an  Interest  in  the  property,  or  any  right  to  speak,  had  no- 
tice of  what  was  being  done,  and  had  an  opportunity  to  speak.  If  they  had 
been  made  defendants,  what  charges  could  possibly  have  been  presented' 
against  them  which  would  not  have  been  subject  to  exceptions,  and  to  be 
overruled  upon  the  plainest  principles  of  equity?  There  is  nothing  anywhere 
which  discloses  any  wrong-doing  upon  their  part — anything  that  can  be  con- 
sidered an  impeachment  of  their  duty  as  trustees,  under  the  will  of  Maurice 
Raleigh,  deceased.  How  could  they  be  made  paities  upon  principle  unless 
they  were  askod  to  repay  the  money  realized  upon  their  mortgage  by  fore- 
closure, and  to  restore  the  mortgage  to  its  former  statiLS?  Taking  into  con- 
sideration what  I  have  said,  and  their  right  to  the  money  because  of  the  non- 
payment of  interest  when  due,  the  question  is  answered.  Evidently,  neither 
the  corporation,  nor  any  of  the  members  thereof,  nor  any  of  the  devisees  or 
heirs,  could  require  any  such  thing  of  the  executors. 

2.  It  is  said  that  if  the  executors  are  not  made  parties,  then  Walter  Raleigh, 
the  complainant,  must  come  into  court  with  clean  hands,  and  be  ready  to  act 
equitably  himself,  and  repay  this  money.  I  suppose  a  brief  consideration  of 
the  f-icti  which  impelled  the  heirs  and  devisees  of  Maurice  Raleigh,  decejised, 
to  commit  their  interests  in  their  father's  estate  to  this  company,  will  show 
the  utter  impossibility  of  Walter  Raleigh,  or  any  other  one  of  the  heirs  or  dev- 
isees, raising  the  sum  of  $79,000.  It  is,  perhaps,  not  out  of  the  line  of  true 
reasoning  upon  such  consideration^  to  conclude  that  no  one  of  them  possessed 
any  such  ability  financially.  Had  they  been  so  fortunate,  it  would  hardly 
have  been  necessary  that  they  should  have  sought  the  aid  of  knowing  and 
trusted  business  men  and  capitalists  to  help  them  along  in  their  enterprise. 
To  ask  Walter  Raleigh  to  take  this  great  burden  upon  himself  would  be  like 
expecting  a  sunken  Cunarder  to  be  lifted  by  a  tug,  or  Orion  to  carry  Jupiter 
from  his  orbit.  And  if  he  is  unfortunate  enough  to  be  unable  to  do  that, 
which  the  defendants  insist  would  be  equity,  then  is  it  a  case  which  obligi^s 
the  court  to  deny  him  all  relief?  I  feel  constrained  to  proceed  further,  and 
to  inquire  whether  or  not.  since  the  relationship  of  these  parties  has  only  been 
changed  so  far  as  to  give  the  security  itself,  that  is,  the  land,  to  the  debtor, 
— ^that  is,  this  land  improvement  company, — whether  or  not  equity  does  not 
demand  that  it  shall  still  account  as  it  was  originally  obliged,  to  account, 
and  as  it  would  have  accounted  had  land  enough  been  sold  to  realize  money 
sufficient  to  pay  off  and  discharge  the  said  mortgage.  In  other  words,  upon 
this  motion  to  dissolve  the  injunction,  I  am  not  satisfied  that  it  is  my  duty 
to  hold  that  the  complainant  must  raise  and  pay  $79,000  to  these  members  of 
this  corporation,  or  be  turned  out  of  court. 

3.  It  is  said  that  as  the  legal  title  to  the  property  is  vested  in  the  three  defend- 
ants, Fitzpatrick,  Newcombe,  and  Cohn,  by  reason  of  the  foreclosure  sale,  the 
proper  relief  would  be  to  declare  the  trust  for  w^hich  these  parties  hold  this 
title,  and  not  to  enjoin  them  from  selling  it,  or  otherwise  disposing  of  it.  Ac- 
cording to  this  view  of  the  counsel  for  the  defendant,  the  injunction,  though 
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too  broad,  shoald  not  be  entirely  removed.  Of  course  he  does  not  mean  to 
say  by  this  that  the  injunction  cannot  properly  stand  at  all,  bat  should  be  so 
modified  that  they  may  be  permitted  to  dispose  of  the  property.  This  view 
is  put  upon  the  ground  that  the  complainant's  interest  is  In  all  about  one- 
sixth  of  the  4,000  shares;  that  is,  about  one-sixth  of  what  may  be  received 
from  the  trust  property  after  the  payment  of  the  $79,000,  and  of  all  other 
liabilities  to  which  the  said  property  is  exposed  under  the  agreements.  In 
my  judgment,  if  it  be  conceded  that  there  is  any  foundation  fur  this  bill,  and 
for  the  interposition  of  the  court  by  injunction,  the  writ,  as  it  has  been  al- 
ready awarded,  is  not  too  broad.  If  Fitzpatrick,  Newcombe,  and  Cohn  can  be 
regarded  as  holding  this  property  under  the  same  trusts  that  it  was  held  be- 
fore the  foreclosure,  and  that  their  management  of  it  was  such  as  to  justify 
the  court  in  taking  control  of  the  future  disposition  of  it,  it  would  hardly  be 
safe  for  the  court  to  peimit  them,  who  had  the  principal  management  hereto- 
fore, to  proceed  to  the  sale  and  disposition  of  these  lands  before  final  hearing. 
The  answer  and  aflSdavits  thereto  disclose  such  feeling  as  to  make  such  a 
course  highly  injudicious  and  Imprudent. 

4.  It  is  said  that  none  of  the  other  heirs  of  Maurice  Baleigh,  deceased,  and 
none  of  the  defendants  named  in  the  bill,  have  asked  forany  such  relief;  that, 
even  should  relief  be  granted,  it  should  be  confined  to  him,  and  not  so  shaped 
as  to  include  the  others  who  have  not  asked  for  such  relief.  Plainly,  this  is 
a  matter  of  detail,  and,  if  the  injunction  stands,  can  be  provided  for  upon 
final  hearing  as  plainly.  If  the  complainant  is  right  in  thus  asking  the  court 
to  protect  his  interests,  and  in  order  to  effect  such  protection  an  injunction 
should  stand,  there  can  be  no  sale  of  his  interests,  separately,  so  long  as  the 
foregoing  agreements  are  held  binding.  And  it  seems  to  me  equally  plain 
that  each  is  bound  to  the  other  by  virtue  of  their  agreement,  to  such  an  ex- 
tent that  this  trust  cannot  be  accomplished  without  the  sale  of  all  their  in- 
terests in  tl)is  property,  in  parcels  or  otherwise,  conveying  their  interests  at 
the  same  time.  I  understand  their  agreement  to  be  most  explicit  that  neither 
one  of  them  will  sell  or  in  anywise  incumberany  of  their  interests  in  this  land. 
The  purpose  of  this  must  have  been  to  avoid  everything  like  embarrassment 
in  the  sale  of  the  property  as  a  whole.  To  this  method  of  disposition  they 
each  committed  themselves,  and  the  court  cannot  arbitrarily  disregard  it. 

5.  It  is  said  that  no  relief  of  any  kind  should  be  granted  the  complainant  with- 
out his  giving  ample  security  to  indemnify  the  defendants  against  loss,  by 
reason  of  any  subsequent  failure  of  the  parties  to  realize  the  amount  of  money 
vested  by  the  defendants  in  the  property,  and  also  to  indemnify  them  for  in- 
terest upon  the  money  so  invested.  To  require  this,  could  only  be  upon  the 
presumption  that  he  is  in  the  wrong,  and  that  the  defendants  are  in  the  right. 
If  the  court  should  act  upon  such  presumption  as  this  in  a  case  of  this  char- 
acter,— one  of  trust, — ^the  bill  should  be  dismissed.  The  theory  of  the  bill 
plainly  is  that  a  wrong  has  been  committed  by  these  defendants,  and  that 
the  complainant  is  the  sufferer.  I  cannot  see  the  propriety,  in  such  a  case, 
of  requiring  him  to  give  indemnity. 

6.  It  is  said  that  the  complainant  is  estopped  from  disputing  the  validity 
of  the  foreclosure  sale  because  he  allowed  it  to  be  made  without  objection, 
saying  nothing  until  after  the  defendants  were  bound  by  their  bid,  and  by 
afterwai^s  accepting  from  the  executors  a  payment  of  a  poition  of  this  money 
as  income  due  him  under  the  will  of  his  father,  without  ever  having  attempted 
to  impeach  the  sale  in  any  way  until  after  such  payment.  As  intimated,  so 
far  as  the  executors  were  concerned  that  sale  could  not,  and  cannot,  be  at- 
tacked. Whatever  was  done  by  them  was  lawfully  and  completely  done.  I 
can  see  no  possible  method  of  overthrowing  the  decree  which  they  obtained, 
or  of  in  any  way  impeaching  it.  It  is  not  the  sale  itself  as  conducted  by  the 
executors  which  it  is  sought  to  overthrow  or  impeach,  but  the  complainant, 
Walter  Raleigh,  seeks  by  this  bill  to  impeach  the  conduct  of  the  members  of 
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this  company  who  were  intrusted  with  his  rights  and  interests  in  the  use  which 
they  made  of  tlie  opportunity  given  to  the  executora  to  sell  to  effect  a  transfer 
of  the  title  of  this  property  to  tiiemselves»  (the  members  of  the  company,)  that 
they  might  hold  it  for  their  individual  benefit,  and  free  from  ali  obligations 
upon  their  part  to  Walter  Haleigh.  It  was  lawful  for  the  executors  to  make 
such  a  sale,  but  the  question  remains  whether  or  not  it  was  lawful  for  this 
land  improvement  company  to  permit  such  a  sale  to  be  made.  The  question 
remains  whether  or  not  they  did  not  have  it  in  their  power,  by  wise  and  pru* 
dent  management  of  their  trust,  to  pay  the  interest  as  it  fell  due  from  time 
to  time  upon  the  mortgage.  The  question  remains  whether  or  not,  besides 
paying  the  said  interest,  they  did  not  have  it  in  their  power  to  make  further 
reductions  of  the  principal  by  such  means  as  they  had  theretofore  reduced  the 
principal  from  $100,000  to  874,000.  The  question  remains  whether  or  not, 
under  the  circumstances,  they  were  justified  in  not,  by  some  lawful  means, 
effecting  a  sale  of  this  property  in  parcels  themselves,  in  order  to  prevent  the 
foreclosure,  and  the  sale  of  the  whole  of  it  in  bulk,  when  the  step  taken  by 
them,  as  well  as  by  their  cestui  q^jte  trust,  makes  it  most  manifest  that  the 
great  purpose  in  view  in  forming  the  said  company  was  the  improvement  of 
these  lands,  and  the  sale  of  them  in  parcels. 

7.  It  is  said  that,  under  the  agreements  above  recited,  all  the  stock  of  Mau- 
rice Raleigh  was  subject,  in  the  first  instance,  to  the  payment  to  the  execu- 
tors of  the  balance  due  upon  the  mortgage;  and,  if  the  executors  had  pur- 
chased the  property  at  their  bid  at  678,000,  they  would  not  hold  it  for  the  ben- 
efit of  the  complainant,  and  the  other  legatees  and  devisees,  under  the  will ; 
and  in  such  an  event  it  is  said  the  present  suit  could  not  be  maintained.  The 
argument  is  that,  if  in  such  an  event  a  suit  could  not  be  maintained,  this 
suit  certainly  cannot  be  maintained.  This  line  of  reasoning,  it  seems  to  me, 
is  upon  the  same  false  premises.  It  is  an  assumption  that  the  action  of  the 
executors  in  such  case  would  have  necessarily  been,  in  the  eye  of  the  law, 
fraudulent.  Such  does  not  appear,  and  without  such  fraudulent  conduct  ap- 
pearing, their  strict  legal  rights  certainly  must  be  protected.  Until  it  is 
shown  that  they  availed  themselves  of  the  form  of  law  for  the  purpose  of  ac- 
quiring an  unfair  profit  of  the  defendants,  either  in  their  own  behalf  or  in 
the  behalf  of  others,  the  rights  which  they  would  have  acquired  could  not  be 
disturbed.    But  I  have  not  that  question  to  decide. 

8.  It  is  said  the  fraudulent  and  negligent  acts  charged  against  the  defend- 
ants, as  directora  of  the  said  company  and  otherwise,  are  fully  answered  by 
the  defendants,  which  answers  are  not  contradicted  in  any  way  by  any  testi- 
mony in  addition  to  that  of  the  complainant.  As  already  intimated,  if  this 
were  to  be  conceded,  it  would  not  follow  that  the  injunction  should  be  dis- 
solved at  this  stage.  Numerous  illustrations  might  be  given  where  trustees 
could  answer  such  charges,  either  by  a  positive  denial  or  by  the  statement  of 
the  fact,  and  yet  render  themselves  liable  in  equity  to  the  just  claims  and  de- 
mands of  his  cestui  que  trust;  which  claims  and  demands  the  court  might 
feel  itself  bound  to  enforce  against  specific  property,  by  retaining  the  prop- 
erty intact  and  under  its  control,  for  the  purpose  of  effecting  the  design  of  the 
parties  who  declared  the  trust.  And  thus  far  it  will  be  perceived  I  have  pro- 
ceeded upon  the  idea  that  the  defendants,  or  some  of  them,  were  intrusted 
with  the  rights  and  interests  of  the  Raleigh  heirs  and  devisees,  and  that  as 
such  they  were  under  the  highest  obligations  to  such  heirs  and  devisees. 
They  were  selected  as  such  trustees,  because  they  were  men  of  ability,. char- 
acter, and  financial  standing.  And  it  will  be  noted  that  they  protected  them- 
selves to  the  utmost  limit. 

9.  It  is  said  that  the  defendants  have  heretofore  offered  the  complainant  to 
buy  his  stock,  or  to  sell  theirs  to  him;  that  before  the  foreclosure  sale  they 
offered  to  sell  their  interests  for  90  per  cent,  of  the  cash  money  they  had  put 
therein,  without  interest;  that  the  complainant  claims  that  the  property  is 
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worth  four  times  the  amount  of  the  $150,000  purchase  price,  and  yet  that  he 
has  refased  this  offer;  and  that  they  have  offered,  since  the  foreclosure  sale, 
to  convey  to  the  complainant,  and  any  persons  who  were  willing  to  act  with 
him.  their  interest  in  the  property  at  the  same  terms,  in  addition  to  the  repay- 
ment of  the  money  they  hare  been  compelled  to  expend  in  the  foreclosure  sale; 
that  they  have  also  offered,  if  the  chancellor  deem  proper,  that  there  should 
be  a  rescile  of  the  property  if  the  complainant  will  give  a  sufficient  bond,  so 
that  the  interests  of  the  executors  and  other  parties  shall  be  protected  in  case 
of  the  property  being  purchased  by  other  parties  than  these  defendants  at  a 
lower  price  than  $79,000.  All  of  these  propositions  it  is  said  have  been  re- 
fused by  the  complainant,  and  that  he  still  insists  on  having  the  beneficial 
use  of  the  $79,000,  and  to  escape  from  his  covenants  by  the  agreement  of 
October  1,  1884,  and  to  have  the  same  benefit  in  every  way  as  though  he  had 
done  what  he  agreed  to  do.  However  fair  this  offer  of  purchase  or  sale  may 
appear  upon  the  part  of  the  defendants,  it  seems  to  me  unquestionably  clear 
that  Walter  Baleigh  was  in  no  sense,  in  law  or  equity,  bound  to  accept  of 
either.  They  offered  to  sell  to  him  for  90  per  cent,  of  the  money  which  they 
had  invested.  They  had  invested  the  $50,000  which  had  been  advanced,  and 
which  was  represented  by  2,000  shares  of  stock,  to  pay  the  executors  at  the 
time  of  the  original  transaction.  They  wanted  90  per  cent,  of  this  from 
Walter  Raleigh.  They  had  paid  $79,000,  the  purchase  price  at  the  foreclosure 
sale.  They  wanted  90  per  cent  of  this  from  Walter  Baleigh.  When  the  con- 
dition of  the  Baleigh  estate  is  looked  into,  as  disclosed  by  these  agreements, 
and  it  is  considered  that  it  was  expedient  by  all  parties  that  those  agreements 
should  be  made,  it  will  not  be  difficult  to  understand  that  it  was  impossible 
for  Walter  Baleigh  to  raise  the  amount  of  money  required  to  meet  the  propo- 
sition of  these  defendants.  And  it  seems  to  me  that  the  next  proposition  con- 
tained in  this  objection  is  alike  without  sure  support.  If  Walter  Baleigh 
could  not  be  expected,  under  the  circumstances,  to  purchase  according  to  the 
demands  of  the  defendants,  it  would  seem  to  me  to  be  quite  as  difficult  for  him 
to  give  bonds;  for  who  can  tell,  as  every  prudent  business  man  would  say, 
what  the  loss  from  litigation  and  delay  respecting  such  a  matter  would  entail. 
Besides  this,  much  of  the  objection  is  answered  by  what  has  been  said  already. 
It  implies  an  obligation  upon  the  part  of  Walter  Baleigh  to  do  something  to 
protect  the  interests  of  those  whom  he  charges  to  be  guilty  of  wrong-doing. 
It  seems  to  me  that  if  in  this  case  he  has  rights  which  the  court  is  bound  to 
respect  and  protect,  as  against  these  defendants,  they  being  trustees,  he  has 
the  right  to  call  them  to  account,  and  to  hold  them  to  that  responsibility  or 
accountability  which  the  law  imposes,  without  any  assurance  of  indemnity  or 
reward  from  him. 

It  is  said  that  Walter  Baleigh  has  a  claim,  as  a  stockholder,  to  the  extent 
of  $2,500,  and  that,  in  respect  to  this  $2,500  he  has  brought  a  suit  at  law 
against  Mr.  Fitzpatrick,  in  the  city  of  Philadelphia,  on  account  of  which  suit 
he  is  not  entitled  to  any  standing  in  this  court.  It  is  said  that  he  alleges  in 
that  suit  that  his  stock  is  not  valid,  and  has  offered  to  return  the  certificate, 
and  that  such  suit  is  now  pending.  If  this  objection  were  valid  in  part,  it 
seems  to  me  that  it  is  not  in  the  whoIe»  because,  as  I  understand  it,  it  does 
not  extend  to  the  whole  case.  The  whole  issue  raised  by  the  bill  is  not 
thereby  disposed  of.  If,  because  thereof,  an  equity  should  arise,  and  this 
case  go  to  a  final  hearing,  there  would  be  no  trouble  whatsoever  in  disposing 
of  the  rights  of  the  parties  according  to  their  equitable  interests.  Gardner 
V.  Raisheck,  28  N.J.  Eq.  71;  Longstreet  v.  Phile,  89  N.  J.  Law,  63;  Daw- 
ley  V.  Brown,  79  N.  Y.  390,  397. 

The  eleventh  and  twelfth  objections,  it  seems  to  me,  have  virtually  been 
already  disposed  of;  they  being  but  amplifications  of  former  propositions. 

Now,  it  seems  to  me  that  the  full  value  or  force  of  the  objections  presented 
by  the  defendants  to  the  continuance  of  this  injunction  will  be  best  under- 


Digitized  by 


Google 


10  ATLANTIC  REPORTER.  [N.J. 

stood  by  considering  what  thlB  company,  and  these,  its  directors  and  agents* 
undertoolc  to  do,  and  what  obligations  devolved  upon  them  from  such  under- 
taking. These  30,000  acres  of  land,  as  a  whole,  it  was  conceived  by  them, 
were  of  comparatively  little  value.  They  all  believed  that  by  a  proper  di- 
vision of  them  into  parcels,  and  by  prudently  managing  the  sales  of  them  so 
divided,  they  could  realize  a  very  much  larger  price  than  by  selling  them  as 
a  whole.  To  accomplish  this  the  company  was  formed.  Not  only  did  the  dev- 
isees «nd  heirs  at  law  of  Maurice  Balelgh  believe  that  the  property  was  of 
much  greater  value  when  so  divided  than  it  was  estimated  to  be  worth  as  a 
whole,  but  Fitzpatrick,  Newcombe,  and  the  other  members  of  the  said  corpo- 
ration must  have  so  believed  also.  It  will . scarcely  be  pressed  by  them,  in 
any  event,  that  this  scheme  was  undertaken  with  the  full  conviction  that  the 
4^600,000  worth  of  stock  on  paper  was  in  no  event  worth  over  $150,000.  They 
do  not  come  into  court  and  stultify  themselves  by  saying  that  at  the  time  the 
company  was  formed  itwas  a  scheme  to  deceive  and  delude  the  unsuspecting. 
I  shall  therefore  proceed  upon  the  conviction  that  when  these  parties  entered 
into  this  arrangement  for  the  benefit  of  this  family,  they  had  an  honest 
belief  that,  by  the  prosecution  of  the  plan,  large  sums  of  money  would  be 
realized  over  and  above  the  amount  of  money  actually  invested,  to- wit,  the 
$150,000.  It  might  be  added,  by  way  of  confirmation  of  this,  that  there  i» 
nothing  in  the  relation  of  Newcombe  or  Cohn  with  tlie  Raleigh  family  to  in- 
duce them  to  give  their  time  and  money,  and  to  run  the  risk  of  such  an  un- 
dertaking, for  nothing.  Nor  is  this  method  of  reasoning  rendered  futile  by 
the  allegation  that  these  lands  in  reality  were  not  and  are  not,  worth  over 
$150,000;  and,  in  truth  and  in  fact,  no  equity  in  them  at  this  time  for  the 
said  heirs  and  devisees.  The  reasoning  in  behalf  of  the  complainant  pro- 
ceeds, as  has  been  said,  upon  the  conviction  that  all  the  parties  interested  in 
these  lands  originally,  as  w^ell  as  those  who  came  in  afterwards  and  partici- 
pated, proceeded,  after  due  deliberation,  upon  the  theory  that,  by  pledging 
themselves  each  to  the  otiier,  and  uniting  in  their  efforts  to  that  end,  they 
could  make  disposition  of  these  lands  to  a  profit  greatly  in  excess  of  the  S150,- 
000,  by  offering  them  for  sale  in  parcels.  And  that  is  what  this  company  and 
these  trustees  undertook  to  do,  and  the  measure  of  that  undertaking  is  the 
measure  of  their  responsibility. 

Did  they  accomplish  the  purpose  thus  assigned  them,  and  thus  by  them 
agreed  upon  ?  And,  if  they  did  not,  why  not?  And,  if  not,  then  is  the  reason 
assigned  sufficient  to  release  them  from  all  further  obligation?  Clear  enough 
it  is,  from  every  statement  of  the  bill  and  answer,  that  they  did  not  accomplish 
what  they  undertook.  They  sold  but  a  comparati  vely  small  proportion  of  these 
lands.  They  realized,  from  what  they  did  sell,  enough  to  reduce  the  mortgage 
held  by  the  executors  from  $100,000  to  $74,000.  They  had  remaining  one 
parcel  with  improvements  thereon  for  which  they  were  offered  $20,000* 
That  this  was  a  fair  price  I  think  is  conceded.  As  the  case  stands  before  me» 
from  the  character  of  the  undertaking,  the  progress  made  during  most  of  the 
time  was  reasonably  rapid.  They  had  it  in  their  power  to  sell  all  of  this  land ; 
that  is  the  trust  that  was  consigned  to  them.  The  parties  had  agreed,  each 
with  the  other,  that  they  would  not  in  anywise  sell  or  incumber  their  re^ 
spective  interests  in  the  land;  all  had  been  pledged  to  a  common  purpose. 
That  it  was  worth  the  amount  of  the  mortgage  as  a  whole  has  been  proved 
by  the  success  of  the  executors  in  realizing  the  amount  due  thereon  when  sold 
in  the  lump. 

Now,  why  was  this  unfortunate  failure  of  the  enterprise?  Why  were  they 
unable  to  realize  more  than  the  $150,000  for  this  land?  The  defendants  now 
say  that  the  land  is  not  worth  more  than  it  sold  for  at  the  foreclosure  sale. 
They  say,  also,  that  Walter  Kaleigh  became  so  offensive  to  Fitzpatrick,  and 
by  his  manner  and  methods  so  obstructive,  that  the  work  of  making  sales 
could  not  be  proceeded  with.    It  is  said  that  he  not  only  was  thus  offensive 
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and  obstructive  to  Fitzpatrick,  but  that  he  studiously  circulated  abroad,  so 
that  it  reached  the  ears  of  those  who  would  be  purchasers,  his  objections  to 
proceeding  with  these  sales,  and  his  threats  to  interfere  with  the  action  of 
the  compunv,  and  that  this  he  carried  so  far  as  to  frighten  away  bidders.  In 
looking  at  this  phase  of  the  question,  it  must  be  remembered  that  Walter 
Raleigh  was  interested  in  these  lands,  and  was  a  member  of  this  company,  and 
that  in  both  aspects  he  was  entitled  to  consideration,  and  had  a  right  to  speak. 
Therefore,  giving  tlie  objection  full  force,  it  does  not  satisfacti>rily  appear  to 
me  that  the  company  had  any  just  cause  for  suspending  sales  altogether,  or  to 
such  an  extent  as  to  be  unable  to  meet  the  demands  upon  them  by  the  accru- 
ing interest  on  this  mortgage.  As  I  have  said,  Walter  Raleigh  was  also  one 
of  them;  and  it  is  very  difficult  to  induce  the  belief  that  he  could  make  intel- 
ligent persons  believe  that  this  company  had  no  power  to  act,  that  they  could 
not  convey  a  good  title,  or  that  he  could  prevent  their  acting,  or  could  pre- 
vent their  conveying  a  good  title,  after  he  had  himself,  as  their  secretary,  and 
as  their  agent,  effected  numerous  sales  of  portions  of  this  same  property.  It 
rather  seems  to  me  that  they  hesitated  in  the  performance  of  their  duty  after 
he  became  offensive  in  his  manner  to  Fitzpatrick,  resolving  to  cast  the  conse- 
quences of  their  hesitation  upon  him,  and  to  reap  the  benefits  which  would 
dow  from  a  sale  under  the  foreclosure  themselves,  and  would  thereby  oust 
him  from  any  title  to  the  property  or  interest  therein.  And  it  has  resulted 
thus.  The  court  will  be  justified  in  staying  the  hands  of  the  defendants 
until  further  inquiry  is  made  on  this  point. 

It  seems  to  me  that  the  facts  presented,  and  the  consideration  given  to  the 
case,  justify  a  reference  to  the  case  of  Carson  v.  Marshall^  37  N.  J.  £q.  213. 
confirmed  on  appeal,  38  N.  J.  Eq.  250,  and  not  only  warrant  my  relying  on 
that  case,  but  require  me  to  be  governed  by  it  in  the  determination  of  the  ques- 
tion presented  at  this  time.  The  court  of  errors  and  appeals  said :  "So  jealous  is 
the  law  upon  this  point  that  a  trustee  may  not  put  himself  in  a  position  in  which 
to  be  honest  must  be  a  strain  upon  him.  I  think,  upon  correct  principle,  a 
trustee  in  no  case,  nor  in  any  crisis,  can  become  the  purchaser  of  property 
when  the  fact  of  his  making  such  purchase  has  a  tendency  to  promote  his  own 
interest  at  the  expense  of  his  cestiU  que  trust.  What  possible  difference  can 
it  make,  in  reason  and  principle,  in  what  manner  or  by  whom  the  sale  is  made 
of  that  which  the  trustee  holds,  when  his  duty  in  his  trust  relations  is  to  make 
the  property  bring  the  highest  price  in  the  protection  of  the  interests  of  the 
cestui  que  trust?  His  duty  remains  the  same.  He  stands  concerned,  for  the 
time  being,  as  would  be  the  owner  of  the  property  in  appreciating  it.  When 
he  becomes  the  purchaser,  and  exercises  the  conceded  privilege  of  a  purchaser 
to  acquire  at  the  lowest  price,  a  direct  conflict  between  fiduciary  and  personal 
interests  arises.  This,  as  1  understand  the  rule,  is  the  test  of  the  validity  of 
such  a  purchase,  and  not  the  indifferent  circumstance  that  the  sale  is  under  the 
conduct  of  himself  or  another. " 

This  explicit  declaration  of  the  law  makes  it  apparent  that  a  trustee  cannot 
himself  be  the  purchaser  of  property  which  has  been  committed  to  him  to  sell, 
whether  he  sells  that  property  himself,  under  the  trust,  or  whether  it  is  sold 
by  somebody  else  under  the  forms  of  law.  And  it  seems  to  me  that  the  value 
of  this  principle  of  law  was  never  more  strongly  illustrated  and  enforced  than 
in  the  case  now  under  consideration.  Supposing  these  gentlemen  to  have  en- 
gaged in  this  work  with  the  most  honest  intention  to  prosecute  it  with  dili- 
gence, and  to  effectuate  the  very  highest  interests  of  the  cestui  que  trust,  and 
had  proceeded  in  the  work  until  the  differences  between  Walter  Raleigh  and 
Fitzpatrick  gave  them  an  excuse  for  becoming  lukewarm  or  indifferent  or 
hostile,  or  to  determine  that  they  would  take  advantage  of  his  misconduct, 
and  the  crisis  which  would  inevitably  arise  if  they  held  their  hands,  to-wit,  a 
foreclosure,  a  sale,  and  a  purchase  by  them,  and  thereby  acquisition  of  an  es- 
tate in  fee-simple,  free  from  all  obligations,  in  this  whole  tract  of  land,  they 
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certainly  could  not  proceed  and  make  such  purchase  without  being  subject  to 
the  severest  criticisms  of  the  indifferent  business  man  or  judge.  This  fault- 
finding of  Walter  Baleigh  these  trustees  exhibit  as  an  excuse  for  the  total 
neglect  of  this  property,  and  for  mak  i  ng  no  sales  whatever.  They  exhibit  it  as 
an  excuse  for  allowing  the  foreclosure  proceedings  to  be  carried  to  completion, 
and  for  a  sale  of  the  property  thereunder  in  bulk.  This,  it  seems  to  me,  they 
were  not,  under  any  circumstances,  justified  in  doing.  Did  Walter  Raleigh 
misbehave?  Was  his  manner  and  conduct  oflfensive  and  obstructive?  Did 
he  discourage  bidders,  and  slander  the  title  to  this  property,  and  create  such 
doubts  that  persons  having  the  means  and  being  interested  would  refuse  to 
invest,  though  they  otherwise  desired  to  do  so?  If  so,  now  by  the  very  pro- 
ceedings which  it  seems  to  me  these  trustees  connived  at,  and  by  their  indif* 
ference  encouraged,  they  had  an  opportunity  to  set  at  defiance  the  conduct  of 
Walter  Kaleigh,  and  to  overcome  every  objection  which  he  had  made,  or  pos- 
sibly could  make,  and  to  secure  to  purchasers  who  were  interested  a  perfectly 
indisputable  title  in  fee-simple  to  any  and  every  parcel  of  these  lands.  Now, 
they  had  a  chance,  if  not  so  certainly  effective  and  advantageous  to  the  heirs 
and  devisees  of  Maurice  Raleigh,  deceased,  yet  an  effectual  chance,  of  carry- 
ing out  the  design  which  they  encouraged  those  heirs  and  devisees  to  enter 
into  when  they  agreed  to  accept  of  the  proposition  to  form  the  said  company, 
and  to  divide  the  said  land  in  parcels,  and  sell  it  iu  such  parcels.  They  now 
had  it  in  their  power  to  ask  the  court  of  chancery  to  direct  the  master  to  make 
sales  of  these  lands  in  parcels.  The  court  always  invites  such  applications, 
and  always  responds  favorably  thereto,  even  when  it  may  be  said  to  be  rea- 
sonably questionable  whether  any  profit  will  arise  therefrom  or  not  to  those 
who  are  beneficially  concerned.  But  this  opportunity,  so  apparent  upon  the 
face  of  it,  and  in  the  acceptance  of  which  they  would  have  been  so  amply 
justified,  they  neglected,  and  allowed  the  property  to  be  sold  in  bulk,  with, 
what  may  be  said  in  reason,  the  certainty  before  them  that  but  few  persons 
would  be  found  ready  and  willing  to  pay  enough  as  a  whole  to  cover  the 
amount  of  the  incumbrance,  over  ;$78,000.  In  this  situation  these  trustees, 
accepting  the  excuse  as  sufficient  that  Walter  Raleigh  had  become  hostile  and 
obstructive,  thus  allowed  this  sale  to  proceed  at  the  instance  of  the  executors, 
when  the  duty  was  fairly  imposed  upon  them  of  making  sale  thereof  them- 
selves. That  duty  was  imposed  by  their  voluntarily  accepting  the  trust,  creat- 
ing the  very  interest  on  the  one  hand,  and  imposing  a  duty  on  the  other, 
which  are  contemplated  by  the  learned  justice  in  the  language  which  I  have 
quoted  from  his  opinion  in  MarahaM  v.  Carson^  supra.  In  the  Carson  Case 
the  testator  had  directed  his  executors  to  sell  his  lands  for  the  payment  of  his 
debts.  Judgments  were  obtained  against  him.  Afterwards,  instead  of  sell- 
ing the  lands  themselves  to  discharge  these  judgments  and  other  obligations, 
the  executors  allowed  the  sheriff  to  proceed  to  make  sales  of  the  lands  of  the 
testator  upon  these  judgments.  The  executors  became  the  purchasers,  and 
after  such  purchase  they  claimed  the  right  to  hold  the  lands  in  fee-simple  dis- 
charged of  any  trust.  It  was  resolved  that  this  they  could  not  do.  in  the 
case  before  me,  this  company  undertook  to  make  sale  of  these  lands,  and  they 
expiessly  agreed  to  do  so,  and  to  discharj[:e,  out  of  the  proceeds  of  said  sales, 
this  mortgage.  They  did  not  sell  lands  enough  for  that  purpose.  They  al- 
lowed the  condition  by  which  the  mortgage  b^ame  due  to  arise,  when  a  sale 
was  made  under  the  forms  of  law  by  the  master,  the  trustees  themselves  be- 
coming the  purchasers.  Clearly  this  case  is  so  like  the  other  that  I  would  he 
derelict  in  duty  if  I  did  not  accept  that  as  my  guide. 

And  what  I  have  said  which  leads  me  to  conclude  that  the  injunction 
should  continue  also  leads  me  to  conclude  that  a  receiver  should  be  appointed 
to  take  charge  of  this  property,  and  effect  a  sale  according  to  the  terms  and 
stipulations  of  the  foregoing  agreements.  I  have  sought  to  satisfy  my  mind 
that  I  could,  according  to  my  first  desire,  following  City  Pottery  v.  Yates^  37 
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N.  J.  Eq.  543,  continue  the  management  of  these  lands  and  this  trust  in  the 
hands  of  the  original  corporators ;  but  the  answer  and  the  atfldavits  disclose 
so  great  an  alienation  of  feeling  that  I  have  been  compelled  to  reject  that  view. 
I  think,  under  the  circumstances,  every  consideration  requires  the  appoint- 
ment of  a  stranger.  Of  course,  all  of  the  rights  and  interests  of  the  defend- 
ants will  be  protected  and  secured  as  far  as  the  rents  and  proceeds  will  extend. 
The  costs  will  abide  the  final  issue. 


LoMERSON,  Ex'r,  V.  Yroom  and  others. 

(Ctouft  of  Chancery  of  New  Jersey.    October  Term,  1886.) 

WH*L — COKBIBUOTIOll— PaBTIEB— HkIBS  AHD  DBVISBKa. 

A  bill  in  equity  for  the  construction  of  a  will,  under  which  a  question  arose  as 
to  its  validity  as  a  disposition  of  real  estate,  made  as  parties  the  legatees  and  dev- 
isees thereunder.  Beid,  the  rule  being  that  a  party  must  be  presented  to  the  court 
in  the  precise  capacitv  in  which  he  is  sought  to  be  charged,  that  the  bill  was  de- 
murrable, even  though  it  did  not  appear  but  that  the  legatees  and  devisees  under 
the  will  were  the  only  heirs  at  law  oT  the  testator. 

On  demurrer. 

W.  H.  MorroWf  for  demurrant.    X.  De  Witt  Taylor,  contra. 

Bird,  Y.  C.  The  demurrer  is  for  want  of  parties.  The  bill  is  filed  for  the 
construction  of  a  will  in  and  by  which  the  testator  attempts  to  dispose  of  his 
real  and  personal  estate.  One  of  the  questions  is  whether  he  has  succeeded 
in  disposing  of  the  former  or  not.  If  not,  his  heirs  at  law  are  interested. 
The  legatees  and  devisees  named  in  the  will  are  made  parties,  but  the  heirs 
at  law  of  the  testator  are  not.  It  is  said  that  it  does  not  appear  but  what  the 
devisees  and  legatees  are  his  only  heirs  at  law.  This,  I  think,  might  be  an* 
Bwered  by  saying  that  they  are  not  made  parties  as  heirs  at  laws,  but  only  as 
legatees  or  devisees;  consequently  they  would  not,  as  heirs  at  law,  be  bound. 
I  understand  the  rule  to  be  that  you  must  present  the  party  to  the  court  in 
the  precise  capacity  in  which  you  wish  to  charge  or  bind  him.  See  Wade  v. 
Miller,  82  N.  J.  Law,  296;  Kirkpatrick  v.  Coming,  38  N.  J.  Eq.  234. 

The  demurrer  must  be  allowed,  with  costs. 


Western  Union  Tel.  Co.  v.  Rooers  and  others. 

(Cburt  of  Chancery  of  New  Jersey.    October  Term,  1886.) 

ImxJKcnoN— To  Rebtbain  Breach  of  Contbact— Exclusive  Telegraph  Privilege. 
"Where  an  hotel  proprietor  has  granted  one  telegraph  company  the  exclusive  priv- 
ilege of  establishing  and  operating  an  office  upon  his  premises,  equity  will  inter- 
fere by  injunction  to  prevent  a  breach  of  the  contract  in  the  form  of  an  extension 
of  thesame  facilities  to  another  and  a  rival  company ;  the  remedy  at  law  of  the  party 
having  the  first  and  unquestioned  right  being  inadequate. 

Bill  for  injunction. 

F.  8.  Joline  and  John  8.  Applegate,  for  complainants.  Wilbur  A .  Heieley, 
for  defendants. 

Bird,  V.  C.  Upon  the  filing  of  the  bill  in  this  case  an  order  was  issued, 
directed  to  the  defendants,  to  show  cause  why  an  injunction  should  not  be 
allowed  restraining  the  defendant  Bogers  from  violating  the  agreement  set 
out  in  the  bill,  and  restraining  the  Baltimore  &  Ohio  Telegraph  Company  from 
availing  itself  of  that  violation.  The  defendant  Bogers  owned  or  had  control 
of  a  hotel  at  Long  Branch.  On  May  23,  1884,  he  agreed  in  writing  with  the 
complainant  to  furnish  it  with  space  in  said  hotel  for  the  transaction  of  com- 
mercial or  public  telegraph  business,  and  also  agreed  to  assure  to  the  com- 
plainant "the  exclusive  right  of  establishing,  maintaining,  and  operating  a 
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telegmph  office  in  said  hotel,  and  of  connecting  telegraph  wires  therewith 
during  the  term  of  this  agreement."  TJie  provisions  of  the  agreement  were 
to  "continue  in  force  during  the  summer  or  watering  season,  i.  e„  from  the 
first  day  of  July  until  the  fifteenth  day  of  September,  each  year,  for  and 
during  the  term  of  one  year,  and  shall  continue  tliereafter  during  each  season, 
from  year  to  year,  unless  one  of  the  pailies  hereto  shall  give  written  notice  of 
an  intention  to  terminate  the  same  at  least  ninety  days  previous  to  the  be- 
ginning of  any  season  after  the  close  of  tlie  term  hereinbefore  fixed."  The 
complainant  entered  and  transacted  the  business  of  telegraphing  during  the 
season  of  1884.  Since  then  neither  party  has  given  notice  to  the  other  of  an 
intention  to  terminate  the  agreement.  In  May  of  this  year,  Rogers  entered 
into  an  agreement  with  tlie  defendant,  the  Baltimore  &  Ohio  Telegraph  CJom- 
pany,  extending  to  them  the  right  to  transact  the  business  of  telegraphing  in 
the  same  hotel.  The  complainant  asks  for  an  injunction  against  tlie  defend- 
ants, restraining  them  from  carrying  into  effect  the  agreement  so  made  and 
entered  into  by  them. 

The  principal  defense  by  way  of  answers  and  argument  is  that,  for  this 
manifest  and  confessed  breach  of  the  agreement  with  the  complainant,  the 
complainant  has  an  adequate  remedy  at  law.  In  other  words,  it  is  insisted 
that  the  transaction  exhibits  nothing  more  than  the  ordinary  violation  of  a 
contract,  the  damages  for  which  are  easily  ascertainable,  and  are  therefore  a 
proper  subject  to  be  submitted  to  a  jury.  This  insistment,  then,  amounts  to 
this :  that  it  is  the  duty  of  this  court  to  allow  parties  to  violate  their  agreements 
at  will,  and  those  who  participate  in  such  violation  to  enjoy  the  fruits  thereof, 
and  oblige  the  injured  party  to  carry  on  a  litigation  at  law  for  redress  of  his 
wrongs.  I  do  not  think  this  court  is  so  helpless  in  such  case.  I  think  it 
proper  for  this  court  in  such  case  to  aid  the  party  who  has  the  first  and  un- 
questioned right,  and  to  oblige  the  interfering  party  to  carry  the  litigation  at 
law  for  damages  for  breach  of  contract. 

Again,  it  is  urged  that  the  complainant  cannot  be  heard  in  this  court,  be- 
cause the  court  never  exercises  jurisdiction  unless  it  appears  that  the  dam- 
ages threatened  are  irreparable.  This,  it  is  true,  is  one  well-settled  rule;  but 
another  is  equally  well  settled,  viz.,  that  the  party  will  not  be  driven  to  his 
legal  remedy  where  it  may  appear  that  that  remedy  will  prove  inadequate. 
In  this  case  there  can  be  no  doubt  but  that  the  complainant  could  at  law  re- 
cover; but  recover  what?  Most  likely  not  more  than  six  cents,  or  some  other 
merely  nominal  sum.  Now,  I  think,  no  thoughtful  person  will  insist  that 
such  result  would  be  adequate.  There  is  enough  in  the  case  to  show  that  the 
complainant  has  many  ollices,  of  which  this  is  one,  and  that  this  one  is  part 
of  a  system  of  telegraphing  for  commercial  and  other  business  interests;  and 
that  while  this  one  is  a  part,  it  is  but  a  small  part, — ^a  very  small  part,  indeed. 
Yet,  however  small,  it  has  rights  therein;  but  because  so  small  in  itself,  it 
would  be  impossible  for  any  jury,  the  most  fair-minded  and  enlightened,  to 
ascertain  the  damages.  It  is  not  like  the  breach  of  an  agreement  to  deliver 
grain  or  any  other  article  of  sale,  the  value  of  which  is  easily  determined. 
Suppose  the  injunction  be  not  allowed,  how  then  can  the  complamant  fix  his 
damages  at  law  beyond  that  which  is  merely  nominal?  He  cannot  take  last 
year's  transactions  as  a  guide,  for  none  can  determine  from  those,  since  it  is 
plain  that  the  numl)er  of  telegrams  sent  from,  or  received  at,  a  given  point 
depends  not  only  upon  the  number  of  persons  desiring  to  be  accommodated 
and  the  activity  of  business  generally,  but  also  upon  the  extent  and  variety 
of  connections.  Nor  can  the  damages  be  fixed  by  the  amount  of  business  done 
by  the  defendant  the  Baltimore  &  Ohio  Telegraph  Ck)mpany.  It  could  be 
said  on  the  one  hand  that  it  has  greater  facilities  for  business,  and  on  the 
other  less.  But  I  think  these  observations  are  enough  to  show  the  applica- 
tion of  the  rule  of  law  as  now  given.  Kerr,  luj.  200,  says:  "By  the  term 
•irreparable  injury,'  it  is  not  meant  that  there  must  be  no  physical  possibility 
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of  repairing  the  injury;  all  that  is  meant  is  that  the  in;jur7  would  be  a  griev- 
ous one,  or  at  least  a  material  one,  and  not  adequately  reparable  by  damages 
at  law;  and  by  the  terra,  <  the  inadequacy  of  the  remedy  by  damages,'  is  meant 
that  the  damages  obtainable  at  law  are  not  such  a  compensation  as  will,  in 
effect,  though  not  in  specie,  place  the  parties  in  the  position  in  which  they 
formerly  stood.  *  *  *  The  fact  that  the  amount  of  damage  cannot  be  ac- 
curately ascertained  may  constitute  irreparable  damage.  *  *  *  It  is  no 
objection  to  the  exercise  of  the  jurisdiction  by  injunction  that  a  man  may  have 
a  legal  remedy.  The  question  in  all  cases  is  whether  the  remedy  at  law  is, 
under  the  circumstances  of  the.case,  full  and  complete.''  Again,  1  Joyce, 
Inj.  75:  "When  the  construction  of  a  contract  is  clear,  and  the  breach  clear, 
it  is  not  a  question  of  damage,  but  the  mere  circumstance  of  the  breach  of 
contract  affords  sufficient  ground  for  the  court  to  interfere  by  injunction." 
See,  also.  Id.  503,  554;  see,  also,  2  Joyce,  Inj.  852;  Railtoay  Co.  v.  Railway 
Co.,  5  De  Oex  &  S.  138;  2  Joyce,  Inj.  1035. 

Under  these  authorities,  I  cannot  but  conclude  that  the  complainant  pre- 
sents a  case  of  which  this  court  may  tal^e  notice.  I  will  advise  that  an  in- 
junction do  issue  according  to  the  prayer  of  the  bill. 


liORET  0.  Overton  and  others. 
{Court  of  Chancery  of  New  Jersey.    October  Term,  1886.) 

HOBTGAGBB — By  TENANTS  IN  COMMON  —  CO-TbNANT  AS  tiUBKTY— FoBBCLOSURS— ORDRR 

or  Sale. 

The  fact  that  one  of  three  tenants  in  common  joined  in  the  mortgage  of  the  joint 
property  merely  to  secure  money  which  her  co-tenant  borrowed  for  his  own  use, 
and  that  the  assignee  of  the  mortgage  knew  that  such  was  the  fact  when  he  took 
the  assignment,  is  no  defense  to  a  suit  by  such  assignee  to  foreclose.  That  fact, 
however,  entitles  her  to  a  postponement  of  the  sale  of  her  interest  until  the  interest 
of  the  principal  debtor  has  first  been  exhausted. 

Bill  to  foreclose  a  mortgage. 

W.  W.  Cutler,  for  complainant.    James  H.  Neighbour,  for  defendants. 

Bird,  Y.  C.  The  defendants  to  this  bill  to  foreclose  are  a  brother  and  two 
sisters,  the  owners  in  fee,  as  tenanto  in  common,  of  the  lands  mortgaged.  The 
brother  borrowed  of  Mrs.  Wood  61,600,  and  gave  his  bond,  and  he  and  his 
sisters  gave  the  mortgage  in  suit  on  said  lands  as  further  security .  Mrs.  Wood 
assigned  the  bond  and  mortgage  to  the  complainant,  who  is  a  daughter  of 
Lewis,  the  real  debtor.  One  of  the  defendants,  by  her  answer,  insists  that 
she  had  no  interest  in  the  said  transaction  beyond  securing  the  loan,  and  that 
this  fact  was  well  known  and  understood  by  the  complainant  when  she  ac- 
cepted the  assignment  of  the  mortgage;  and  that,  this  being  so,  the  complain- 
ant cannot  enforce  the  claim  under  the*mortgage,  against  the  interest  of  said 
answering  defendant  in  the  land. 

Supposing  that  the  complainant  knew  all  the  facts,  is  there  anything  in  the 
case  to  discharge  her  from  her  liability  as  surety?  For  I  can  see  no  other 
principle  involved  than  that  which  arises  between  creditor  and  surety.  The 
testimony  satisfies  me  that  the  husband  of  complainant  advanced  and  paid  a 
full  consideration  for  the  mortgage,  and  caused  it  to  be  assigned  to  the  com- 
plainant. But,  independently  of  the  question  of  consideration,  in  my  judg- 
ment the  defense  entirely  fails.  The  defendant  voluntarily  joined  in  the  ex- 
ecution of  the  mortgage  to  secure  the  claim.  There  is  no  deception,  nor  any 
pretense  of  it  set  up  or  shown.  It  is  true,  something  is  said  in  the  answer  to 
the  effect  that  the  sister's  interest  was  not  after  all  to  be  bound.  But  she  gji  ve 
the  mortgage,  and  thereby  bound  her  interest,  and  this  cannot  be  overcome 
by  parol.  The  title  of  Mrs.  Wood  was  perfect;  she  could  have  enforced  her 
claim  against  all  the  tenants  in  common.    All  these  rights  she  could  assign,  and 
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just  as  well  or  perfectly  without  consideration — as  by  gift — as  for  their  high- 
est casli  value.  The  defendant  could  no  more  question  the  rights  of  the  donee 
in  such  case  than  she  could  those  of  the  donor.  In  my  judgment,  all  that  the 
court  can  do  is  to  order  the  interest  of  William  J.  Lewis,  the  principal  debtor, 
sold  first,  and  in  case  that  does  not  produce  enough  to  satisfy  the  claim,  that 
then  the  balance  be  sold.  I  believe  there  is  no  dispute  as  to  the  amount  due. 
.The  complainant  is  entitled  to  a  decree  accordingly,  with  costs. 


Ghilds  and  others  d.  Jones  and  others. 
(Owrt  of  Errors  and  Appeaft  of  New  Jersey,    November  Term,  1886.) 

1.  Judgment— AssiGKMEiTT— Rights  or  Wife. 

J.  held  a  judginent  whioh,  through  a  third  i>arty,  was  assigned  to  his  wife.  C. 
claimed  an  agreement  with  J.  that  the  judgment  was  to  be  assigned  to  him  for  cei^ 
tain  considerations  which  were  performed  by  C,  and  filed  a  bill  in  chancery  asking 
that  court  to  order  an  account,  and  Mrs.  J.  to  pay,  from  the  proceeds  of  the  judg- 
ment, the  amount  found  to  be  due  said  complainant.  Hetd  that,  the  proof  not  sus- 
taining the  charge  that  the  judgment  was  to  have  been  assigned  to  G.,  the  right  of 
the  wife  to  the  Judgment  is  left  untouched. 

2.  Evidence— Weight^— Expert  Testimony  as  to  Value  of  Land. 

J.,  the  defendant,  asked  that  G.  be  held  liable  for  the  difference  between  what  the 
complainant  0.  received  for  certain  lands,  and  what  about  60  witnesses  testified  it 
should  have  brought.  Held,  that  the  real-estate  agent  selling  the  land  being  an 
ezpeit,  and  the  fact  that  no  larger  price  could  be  received  for  the  land  after  being 
in  the  market  for  a  long  time,  were  better  evidence  of  the  worth  of  it  than  the  tes- 
timony of  the  witnesses  who  were  not  experts,  and  who  testified  in  a  general  way. 

Appeal  from  court  of  chancery. 

Bill  for  relief,  etc.  On  final  hearing  on  pleadings  and  proof.  For  the 
opinion  of  Rtjnyon,  Ch.,  now  affirmed,  see  41  N.  J.  Eq.  74,  3  Atl.  Rep.  86. 

S.  H.  Little^  for  Ghilds  and  others,  appellants.  Alfred  Mills,  for  Jon€S 
and  others,  respondents. 

Per  Curiam.  This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor. 

FiOKEL  and  others  v.  Alpauqh  and  others. 

{Prerogative  0)urt  of  New  Jersey.    Februarj'  Term,  1887.) 

Ck>UBT8 — Orphans*  Court — Jorisdiction — Exceptions  to  Inventories— Appeal — Costs. 
Under  Revision  N.  J.  p.  753,  J  2,  the  orphans'  court  has  full  power  and  authority 
to  hear  and  determine  all  controversies  respecting  the  fairness  of  inventories. 
Where,  therefore,  on  appeal  from  an  order  of  such  court  denying  a  motion  to  dis- 
miss ejcceptions  filed  by  legatees  to  the  inventory,  there  is  nothing  in  the  record  to 
support  the  grounds  of  the  motion,  viz.,  that  the  exceptions  were  improvidently  and 
illegally  filed,  the  order  will  be  affirmed,  with  costs. 

Appeal  from  orphans*  court,  Hunterdon  county. 

B,  P,  Conkling  9>nd  J.  F.  Dumont,  for  appellants.  /.  N.  Voorhees  and  W. 
A.  Cotter f  for  respondents. 

RuNYON,  Ordinary.  This  appeal  is  from  an  order  of  the  orphans*  court  of 
Hunterdon  county,  denying  a  motion  to  dismiss  exceptions  filed  by  legatees  to 
the  inventory.  The  ground  of  the  motion  was  that  the  exceptions  were  im- 
providently and  illegally  filed.  There  is  nothing  in  the  record  to  support  the 
objection.  The  orphans*  court  has  full  power  and  authority  to  hear  and  de- 
termine all  controversies  respecting  the  fairness  of  inventories,  (Revision,  p. 
753,  §  2,)  and  one  method  of  questioning  the  fairness  of  an  inventory  is  by  fil- 
ing exceptions  to  it.     Dilts  v.  8tef>€n8onf  17  N.  J.  £q.  407. 

The  order  will  be  affirmed,  with  costs. 
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State  (WnjiJAUB,  Beceiyer,  etc.,  Prosecutor)  v.  Bettle  and  others,  State 
Board  of  Assessors. 
(8uprmne  Court  of  New  Jersey.    Noyember  4, 1887.) 

1.  TaXATIOV— RAIIiBOAD  COBPOBATIOK. 

The  West  Shore  &  Ontario  Terminal  Company  is  a  railroad  corporation,  and  ha- 
bleto  be  taxed  under  the  **Act  for  taxation  of  railroad  and  canal  property,"  ap- 
proved April  10,  1884. 
1  Sake— State  Board  of  Abbsbbobs— Dbducttng  Dkbtb. 

Debts  cannot  be  deducted  from  the  val nation  of  the  property  by  the  state  board 
of  asseasors  anlesB  applied  for  under  the  twenty-first  section  of  said  act. 

t.  SaMB— VaLUATIOH— InTBBrBBKNCB  BT  GOUBT. 

In  the  absence  of  proof,  the  court  will  not  interfere  with  the  yaluatiou  of  the  fran- 
chise by  the  state  board  of  assessors,  made  at  the  taxing  date, 
i.  Sams— ExxMPTiOH,  whbb  Claimed. 

Where  property  has  been  returned  to  the  state  board  as  used  for  railroad  pur- 
poses, and  has  escaped  local  taxation,  it  is  too  late  to  claim  exemption  from  the 
Taluation  by  such  board. 

5.  SlATB  BOABD  NOT  GoYBBIfBD  BT  VALUATION  OP  LoCAL  AsSBBSOBS. 

The  State  board  of  assessors,  in  the  valuation  of  property,  must  give  its  true  yalue, 
and  not  be  governed  by  the  valuation  of  the  local  assessors. 
1  Samz— Railroad  Tax  Law. 

Section  12  of  the  railroad  tax  law  of  1884  construed. 
7.  Same— Deduction  must  be  Made  fbom  Local  Tax. 

Where  the  prosecutors  claim  and  establish  the  right  of  deduction  under  Bection 
12.  such  deduction  must  be  made  from  the  local  tax,  and  not  from  the  state  tax  of 
one-half  of  1  per  cent  By  tlie  act  of  1884,  the  legislature  did  not  intend,  in  any 
event,  to  diminish  the  revenue  of  the  state,  by  reducing  the  tax  of  one-half  of  1  per 
cent. 
Wiabua  by  the  CburL) 

On  certiorari- 

Argaed  at  June  term,  1887,  before  YanSyokkl,  Maodb,  and  Fabkeb,  JJ. 
Vredenburgh  d:  GarreUotip  for  prosecutor.    The  Attorney  General^  B.  Gum- 
mere,  and  Wm.  8.  Gummere^  for  defendants. 

Pakksb,  J.  This  writ  of  oertiorari  brings  before  the  court  the  action  of 
the  state  board  of  assessors  in  assessing  the  property  of  the  West  Shore  &  On- 
tario Terminal  Company  for  the  year  1885.  Among  the  reasons  urged  for 
setting  aside  the  assessment  is  that  said  company  is  not  a  railroad  corpora- 
tion, and  therefore  not  liable  to  be  taxed  under  the  ''Act  for  taxation  of 
railroad  and  canal  property,"  approved  April  10,  1884.  The  ''Open  Gut  & 
General  Store-House  C!ompany,"  the  corporate  name  of  which  was  subse- 
quently changed  to  the  "West  Shore  &  Ontario  Terminal  Company,"  was 
created  by  the  consolidation  of  the  "National  Stock-Yard  Company,"  the 
"Midland  Terminal  &  Ferry  Company,"  and  the  "Open  Cut  &  Oeneral  Store- 
Hoose  Company. "  This  consolidation  was  effected  under  an  act,  entitled  "  An 
act  relating  to  the  consolidation  of  corporations  authorized  to  establish  store- 
bouses,  piers,  or  docks,  or  to  maintain  yards  and  buildings,  for  the  keeping 
and  accommodation  of  live-stock, "  approved  March  23,  1^8.  The  first  sec- 
tion of  that  act  provides  that  "it  shall  be  lawful  for  such  corporations  to  con- 
solidate and  merge  their  corporate  rights,  franchises,  powers,  and  privileges, 
into  any  one  of  said  corporations,"  so  that  by  virtue  of  said  act  such  corpora- 
tions should  be  consolidated  and  merged,  and  also  so  that  all  the  property, 
rights,  privileges,  and^ franchises  by  law  vested  in  such  corporations  should 
be  transferred  to  and  vested  in  the  coiporation  into  which  such  consolidation 
and  merger  should  be  made.  The  succeeding  sections  of  said  act  provide  for 
the  mode  of  effecting  such  consolidation  and  merger.  The  fourth  section 
enacts  that,  upon  filing  a  certificate  and  copy  of  the  agreement  provided  for 
in  the  preceding  sections  in  the  office  of  the  secret^  of  state,  the  merger 
v.llA.no.l — 2 
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should  be  deemed  to  have  taken  place,  and  the  said  corporations  be  one  cor- 
poration, possessing  all  the  rights,  privileges,  and  franchises  tJiereto/ore  vested 
in  either  of  them.  It  follows  that  if  either  of  the  said  corporations,  which  by 
consolidation  and  merger  went  to  constitute  the  Open  Cut  &  General  Store- 
House  Company,  possessed,  at  the  time  of  such  consolidation  and  merger,  the 
rights,  privileges,  and  franchises  of  a  railroad  corporation,  such  rights,  priv- 
ileges, and  franchises,  by  the  consolidation  and  merger,  after  such  agreement 
filed,  were  transferred  to  the  new  corporation. 

Upon  reference  to  the  act  whereby  the  name  of  the  "  Weehawken  Trans- 
portation Company"  is  changed  to  the  "Midland  Terminal  &  Ferry  Company, " 
it  is  found  that  the  last-named  corporation  was  authorized  to  improve  all  or 
any  part  of  its  lands,  by  constructing  therefrom  and  thereon,  and  over  the 
lands  of  others,  a  railroad  or  railroads,  to  intersect  with  the  railroad  or  rail- 
roads then  built,  belonging  to  the  Montclair  Kailway  Company,  the  Kew  Jer- 
sey Midland  Railway  Company,  and  the  Bidgfield  Railroad  Company,  within 
the  limits  of  the  county  of  Hudson,  north  of  the  railroads  of  the  New  Jersey 
Railroad  &  Transportation  Company,  east  of  the  Hackensack  river,  and  west 
of  Bergenhill,  so  as  to  connect  with  any  or  all  the  railroads  above  mentioned, 
and  with  any  other  railroad  or  railroads  then  built,  or  which  might  thereafter 
be  built.  The  said  the  Midland  Terminal  &  Ferry  Company  was  also,  by  said 
last-named  act,  given  power  to  survey,  lay  out,  and  construct  a  railroad  or 
railroads.  In  short,  said  company  was  invested  with  all  the  rights,  privi- 
leges, and  franchises  of  a  railroad  corporation,  including  the  power  of  emi- 
nent domain. 

By  the  consolidation  and  merger,  all  the  aforesaid  powers  were  transferred 
to  and  vested  in  the  Open  Cut  &  (General  Store-House  Company,  and  subse- 
quently, when  the  name  of  that  coi*poration  was  legally  changed,  passed  to 
the  West  Shore  &  Ontario  Terminal  Company.  It  also  appears  by  the  proof 
that  the  property  of  the  West  Shore  &  Ontario  Terminal  Company  valued  for 
taxation  by  the  state  board  of  assessors  had  been,  and  was  at  the  time  of  tlie 
valuation  and  assessment,  used  for  railroad  purposes.  It  is  clear,  therefore, 
that  the  West  Shore  &  Ontario  Terminal  Company  was  at  the  time  of  the  as- 
sessment a  railroad  corporation,  and  that  its  property  assessed  by  the  state 
board  of  assessors  for  the  year  1885,  was  liable  to  taxation  under  the  railroad 
tax  law  of  1884. 

Another  reason  alleged  why  the  assessment  should  be  set  aside  is  that 
neither  the  secured  nor  unsecured  debts  were  deducted  from  the  valuation  of 
the  property  by  the  board  of  state  assessors.  The  railroad  tax  law  of  1884 
provides  that  no  deduction,  either  for  mortgage  or  other  indebtedness,  shall 
be  allowed,  unless  such  deduction  be  applied  for,  in  the  statement  required  to 
be  made  by  the  companies  in  the  twenty-first  section  of  said  law.  It  appears 
that  no  claim  for  deduction  was  made  under  that  section,  nor  in  any  other 
way.  It  is  also  alleged  that  the  valuation  of  the  property  on  which  the  as- 
sessment was  predicated  was  excessive.  The  proofs  taken  under  this  head 
relate  to  the  valuation  of  the  franchise,  and  of  certain  structures  which  will 
hereafter  be  mentioned.  As. to  all  the  other  property,  there  not  being  any 
testimony  on  the  subject,  the  valuation  made  by  the  state  board  of  assessors 
will  stand. 

The  important  question  raised  under  the  head  of  excessive  valuation  relates 
to  the  franchise.  It  is  said  that,  in  making  the  valuation  of  the  franchise, 
the  board  did  not  take  into  account  the  value  of  certain  property  of  the  com- 
pany in  the  state  of  New  York.  The  testimony  in  reference  to  that  propertj 
and  its  value  relates  to  the  date  of  January,  1887,  which  is  two  years  after 
the  time  when  the  state  board  of  assessors  made  the  valuation  on  which  the 
assessment  in  this  case  is  based.  There  is  no  evidence  showing  what  prop- 
erty (if  any)  the  said  company  held  in  the  state  of  New  York,  or  the  value 
thereof,  in  tfanuary,  1885,  being  the  taxing  date.    The  court  cannot,  in  the 
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absence  of  proof,  interfere  with  the  valuation  of  the  franchise  by  the  state 
board  of  assessors.  There  is  no  proof  by  which  the  court  can  determine  that 
the  valuation  of  the  franchise  by  the  state  board  in  January,  1885.  was  exces- 
sive, and  therefore  the  valuation  will  not  be  changed. 

Certain  property  is  claimed  to  be  exempt  because  (as  alleged)  it  was  within 
the  main  stem  of  the  railroad;  the  main  stem  having  also  been  assessed  as 
such.  No  proof  was  given  to  show  that  such  property  was  within  the  100 
feet  taxed  as  main  stem,  nor  was  there  any  evidence  showing  that  the  valua- 
tion was  excessive,  and  therefore  the  court  will  not  disturb  the  assessment  on 
tlie  value  of  such  property.  , 

Objection  is  made  to  the  valuation  of  a  bridge.  It  was  part  of  the  prop- 
erty, the  construction  of  which  was  necessary  to  the  use  of  the  railroad.  In 
the  case  of  Railroad  Co.  v.  Board  of  Assessors,  49  N.  J.  Law,  1,  7  Atl.  Rep. 
306,  bridges  were  considered  in  the  valuation. 

As  to  the  other  property  claimed  to  be  exempt  because  not  used  (as  al- 
leged) for  railroad  purposes,  it  is  sufficient  to  remark,  such  property  was  re- 
turned to  the  state  board  as  used  for  railroad  purposes,  thus  escaping  local 
taxation,  and  after  such  return  it  was  too  late  to  claim  exemption.  Nor  does 
the  proof  show  that  tiie  valuation  of  such  property  was  excessive. 

The  evidence  sustains  the  valuation  placed  on  four  of  the  ferry-boats,  but 
the  valuation  of  the  other  boat  should  be  reduced  from  twenty-five  thousand 
to  fifteen  thousand  dollars. 

Another  reason  urged,  with  much  tenacity,  to  set  aside  the  assessment,  is 
the  claim  that  the  real  estate,  other  than  the  main  stem,  is  assessed  at  a  rela- 
tively higher  value  than  the  real  estate  of  individuals  in  the  same  taxing  dis- 
tricts. If  this  be  so,  it  is  in  violation  of  the  railroad  tax  law  of  1884,  and  the 
valuation  should  be  reduced.  This  claim  is  based  upon  the  assessments  made 
by  the  local  assessors,  but  the  testimony  shows  that  their  valuations  were  less 
than  the  true  value.  In  the  case  before  cited,  the  court  held  that  the  state 
board  of  assessors,  in  their  valuation  of  property,  are  not  necessarily  to  be 
governed  by  the  valuations  made  by  local  assessors,  in  the  same  taxing  dis- 
trict. The  state  board  of  assessors  are  to  take  true  value  as  the  standard, 
and  not  discount  from  their  estimation  of  the  true  value  because  of  the 
custom  of  local  assessors  to  value  property  for  taxation  at  less  than  its  true 
value.  It  is  not  shown  that  the  state  board  of  assessors  valued  and  assessed 
the  lands  of  this  company  above  its  true  value,  or  above  the  true  value  of 
lands  of  individuals  in  the  same  taxing  district. 

The  remaining  objection,  and  the  one  chiefly  relied  upon  to  set  aside  the 
assessment,  or  lessen  the  amount  of  tax,  involves  the  construction  of  section 
12  of  the  railroad  tax  law  of  1884.  The  clause  of  that  section  which  is  in- 
voked reads  as  follows,  viz.:  "That  if  said  board,  upon  complaint  of  any  com- 
pany, shall  in  any  case  ascertain  that  the  addition  of  the  state  tax  of  one-half 
of  one  per  cent,  to  the  local  rate,  as  limited  in  this  act,  would  compel  any  com- 
pany to  pay  more  tax  than  the  tax  such  company  would  pay  if  such  company 
did  not  pay  the  state  tax  of  one-half  of  one  per  cent.,  but  did  pay  full  local 
rates  on  all  the  property  and  franchises  mentioned  in  section  three,  without 
any  other  exemption  than  such  as  would  be  allowed  to  an  individual  citizen 
on  such  property,  that  then,  and  in  such  case,  the  said  board  shall  make  such 
deduction  as  wiU  make  the  tax  equal  to  the  amount  that  such  company  would 
pay,  upon  all  the  property  and  franchises  mentioned  in  section  three,  without 
any  state  tax  of  one-half  of  one  per  cent. ;  the  board,  for  the  purpose  of  ascer- 
taining the  amount,  (but  for  no  other  purpose,)  to  be  authorized  to  apportion 
the  value  of  the  franchise  among  the  local  taxing  districts." 

The  complaint  of  the  coihpany  in  this  case,  as  set  forth  in  writing,  filed 
with  the  state  board  of  assessors,  is  that  the  addition  of  the  state  tax  of  half 
of  1  per  cent,  to  the  local  rate,  as  limited  by  the  act  of  1884,  would  compel  it 
to  pay  more  tax  than  it  would  pay  if  it  paid  only  full  local  rates  on  all  its 
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property  and  franchises  mentioned  in  section  3  of  said  act,  and  did  not  pay 
the  state  tax.  Therefore  it  requested  the  state  board  of  assessors  to  make 
sucli  deduction  as  would  make  the  tax  on  its  property  equal  to  tiie  amount  it 
would  pay  if  it  paid  full  local  rates  on  all  its  property  and  franchises  without 
the  state  tax  of  one-half  of  1  percent.  Do  the  facts  sustain  the  complaint,  in 
whole  or  in  part?  Has  there  been  overtaxation  of  the  property  in  question 
in  any  respect? 

The  property  of  the  company  was  found  in  two  taxing  districts,  viz.,  the 
township  of  Union,  in  the  county  of  Hudson,  and  the  township  of  Wee- 
hawken,  in  the  same  county.  The  yali|ation  by  the  state  board  of  assessors 
of  all  the  property  in  the  township  of  Union  for  the  year  1885  was  $2,312,386. 
The  total  amount  of  tax  to  be  raised  in  that  township  in  the  year  1885  for  lo- 
cal purposes  was  $6,671.  A  rate  less  than  30  cents  on  the  $100  on  the  above 
valuation  of  all  the  property  in  the  township  would  produce  the  local  tax  re- 
quired. The  value  of  the  property  of  the  company  in  said  township  of  Union 
as  assessed  by  the  board  wtis  $1,646,186,  which  at  the  above  rate  would 
produce  $4,938.55  tax.  The  amount  of  tax  assessed  by  said  board  on  the 
property  of  this  company,  in  the  township  of  Union,  in  the  year  ;1885,  was 
$24,697.29;  being  an  excess  of  tax  in  said  township  of  more  than  $19,000 
over  what  the  company  would  pay  in  that  township  if  they  paid  full  local 
rates  on  all  their  property  therein,  including  a  just  share  of  the  value  of  the 
franchise.  In  the  township  of  Weehawken,  the  valuation  of  all  the  property 
in  the  year  1885  was  $6,229,953.  The  amount  of  tax  to  be  raised  in  said 
township  for  local  purposes,  in  the  year  1885,  was  $46,272.55.  A  tax  at  the 
rate  of  .743  on  the  $100  on  all  the  property  in  the  township  of  Weehawken 
would  produce  $46,288.55;  being  a  little  more  than  all  the  tax  required  for 
local  purposes  in  that  township  in  the  year  1885.  The  value  of  the  property 
of  this  company  in  the  township  of  Weehawken,  in  the  year  1885,  accoixling 
to  the  valuation  of  the  state  board  of  assessors,  was  $3,915,953;  which  at  the 
above  rate  would  produce  a  tax  of  $29,095.53.  The  company  was  taxed  on  its 
property  in  the  township  of  Weehawken,  in  the  year  1885,  by  the  state  board 
of  assessors,  the  sum  of  $46,839.29;  being  $17,743.76  more  than  it  would  have 
to  pay  if  taxed  at  local  rates. 

The  prosecution  claims  deduction  from  the  tax  assessed  in  the  township  of 
Union  by  the  state  board  of  assessors  over  the  sum  of  $19,000;  and  also  the 
sum  of  $17,743.76  from  the  taxes  assessed  by  the  board  in  the  township  of 
Weehawken.  Such  deductions  are  claimed  under  the  section  of  the  act  of 
1884  from  which  I  have  quoted  the  above  extract.  I  think  the  West  Shore  & 
Ontario  Terminal  Company  was,  in  the  year  1885,  taxed  by  the  state  board  of 
assessors  in  excess  of  the  amount  which  the  law  justifies. 

An  important  question  here  arises:  How  is  excessive  taxation  under  the 
railroad  act  of  18i84  to  be  adjusted?  From  what  tax  is  the  deduction  to  be 
made;  whether  from  the  local  or  the  state  tax,  or  from  both?  The  act  is  si- 
lent on  that  subject,  and  it  must  be  construed  as  best  comports  with  the  pur- 
poses for  which  it  was  passed.  It  is  claimed  by  the  prosecution  that  the  de- 
duction should  be  made  both  from  the  state  and  local  taxes  as  assessed  by  the 
state  board. 

Considering  the  history  of  railroad  taxation  in  New  Jersey,  from  the  very 
creation  of  that  species  of  property,  in  connection  with  the  act  of  1884,  it  is 
evident  that  the  legislature  in  passing  that  law  did  not  intend  to  exempt  rail- 
road corporations  from  paying  a  state  tax  of  one-half  of  1  per  cent,  under  any 
circumstances.  That  rate  was  imposed  from  the  beginning,  and  has  contin- 
ued to  be  the  rate,  secured  in  the  various  special  charters,  and  also  by  incor- 
poration in  the  general  law.  The  act  of  1884  was  designed  to  increase  the 
revenue  from  this  source.  It  was  not  intended  to  diminish  the  revenue  of  the 
state.  Had  it  been  the  intention  of  the  legislature  to  change  the  long-estab- 
lished policy  of  the  state  by  diminishing  the  rate  of  the  state  tax  on  railroad 


Digitized  by 


Google 


N.  J.]  M'pHEEBON  v.  WALTON.  21 

corporations,  in  any  event,  such  intention  would  have  been  manifested  by 
clearly  expressed  words.  The  imposition  of  a  tax,  not  exceeding  1  per  cent., 
upon  a  part  of  the  property  of  railroad  corporations,  for  local  purposes,  was  a 
new  feature  of  railroad  taxation  in  this  state.  Under  tbe  law  of  1884  the 
rate  of  taxation  for  local  purposes  may  vary,  while  the  rate  of  what  is  called 
the  "state  tax"  is  fixed.  It  is  from  the  varying  amount  that  the  deduction  by 
reason  of  overtaxation  is  to  be  made,  and  not  from  the  tax  raised  under  the 
fixed  rate  for  revenue  essential  to  the  support  of  the  state  government. 

The  result  is  that  there  should  be  a  deduction  from  the  amount  assessed  in 
this  case  by  the  state  board  of  assessors.  In  tbe  township  of  Union,  the 
whole  locsil  tax  as  assessed  by  the  state  board  is  rendered  nugatory,  and  will 
be  canceled  by  the  deduction.  But  the  company  must  pay  the  whole  of  the 
state  tax  assessed  in  that  township  by  the  board.  In  the  township  of  Wee- 
hawken,  the  amount  of  tax  for  local  purposes  assessed  by  the  state  board  of 
assessors  on  the  property  of  the  company,  should  be  reduced  by  deducting 
therefrom  the  sum  of  629,090.53;  leaving  as  the  tax  for  local  purposes  in  that 
township  the  sum  of  $17,763.76,  which  amount  the  company  should  pay,  and 
also  the  whole  state  tax  as  assessed  by  the  board.  The  figures  given  lierein 
may  not  be  strictly  accurate,  but  the  state  board  of  assessors  will  correct  tbe  as- 
sessments, on  the  principle  above  stated,  by  accurate  calculation.  The  er- 
ror in  valuation  of  a  ferry-boat  before  mentioned  will  also  be  corrected. 

The  question  of  constitutionality  of  the  act  of  1884,  raised  by  one  of  the 
reasons,  has  not  been  discussed,  because  it  has  been  settled  by  the  court  of 
last  resort. 

The  assessment  of  the  state  board  of  assessors  should  be  corrected  in  con- 
formity with  this  opinion. 


MoPhehson  and  others  v.  Walton  and  others. 
{Qnirt  of  Chancery  of  New  Jersey,    October  Terra,  1886.) 

1.   CONTRACIBT-BiriLDINO  GIOKTBACI^- MECHANICS*  LlENS—SPBCIFIO  PsBPOBMAKCC. 

A  building  contract  provided  that  upon  final  settlement  the  contractor  was  to 
take  in  payment  two  booses  at  a  fixed  value ;  and  the  contractor,  before  completing 
the  contract,  and  with  the  knowledge  of  the  owner,  but  without  bis  assent  to  the 
price,  asireed  to  convey  one  of  tbe  houses  to  a  third  person ;  and,  by  reason  of  the 
cuntractor's  failure  to  complete  the  contract,  the  balance  due  was  not  equivalent  to 
the  value  put  npon  the  houses  in  tbe  contract.  In  an  action  by  the  owner  against 
mechanics'  lien  claimants,  to  settle  to  whom  the  balance  should  be  paid,  heid,  that 
a  conveyance  of  the  house  will  be  decreed  in  accordance  with  the  agreement^  con- 
ditioned that  such  third  person  pay  the  difierence  between  the  amount  paid  by  him 
to  the  contractor  under  the  agreement  to  purchase,  and  the  value  of  the  house  as 
fixed  by  the  building  contract. 

a.  Mechanics'  Libns— Aocbpiakcb  op  Ordbb. 

Ill  an  action  by  tbe  owner  of  a  building  against  the  creditors  and  mechanics*  lien 
claimants  of  the  contractor,  to  settle  tu  whom  the  balance  due  under  the  contract 
was  to  be  paid,  defeiidant  cli\imed  under  an  order  given  on  the  owner  by  the  con- 
tractor, which  was  general  in  its  terms.  Upon  presentment  the  owner  made  no 
formal  acceptance,  butsaid  there  was  now  no  money  due  the  contractor,  but  he  would 
pay  the  order  out  of  the  first  money  due  him,  and  retained  the  order,  ffeld^  a  suf- 
ficient acceptance,  and  defendant  is  entitled  to  be  paid  out  of  the  balance  on  hand. 

a.  Same— Matkbial-Man'8  Notice— Exobbsiye  Claim— Fatal  Defect. 

Section  3  of  the  New  Jersey  mechanics'  lien  law,  provides  that  upon  refusal  of 
the  contractor  to  pay  a  material-man  on  demand,  the  material-man  shall  give 
notice  to  the  owner  of  the  amount  due,  and  the  owner  shall  retain  that  amount. 
Held,  that  a  notice  claiming  more  than  is  due  at  the  time  of  giving  the  notice,  is 
defective,  and  the  material-man  has  no  right  to  proceed  under  the  statute  against 
the  owner  for  the  amount  due  him  by  the  contractor. 

4.  Same — Rexbdt  against  Ownbb  Lost  by  Acceptinq  Notes  not  Matubbd. 

Se/d,  further,  tUtit  the  right  of  the  material-man  to  proceed  against  the  owner 
was  also  lost,  by  accepting  notes  which  had  not  matured  at  the  time  of  giving  the 
notice. 
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5.  Saxb^TJnauthobized  Itbms  in  Claiic. 

Held,  af»o,  that  the  right  was  lost  by  including  in  the  claim  items  for  flagging  the 
sidewalk  in  front  of  the  houses. 

W.  D.  Holt,  for  complainants.  James  S.  Aitkin,  E.  T.  €freen,  9,  D.  W. 
Vroom,  Howell  d  Bro„  James  Buchanan,  F.  6*.  Lowthrop,  and  Z>.  Cooper 
Allinson.  for  defendants. 

Bird,  Y.  C.  In  this  case  I  find  that  the  consideration  which 
the  complainants  agreed  to  pay  for  the  houses  to  be  built 
by  the  defendant  Walton,  independent  of  extras,  was        -    $20,840  00 

I  find  that  Walton  did  extra  work  to  the  value  of    -  -        1,073  48 


$21,913  48 
I  find  that  the  complainants  paid  Walton,  cash,    $12,870  60 
And  his  due-bill,  ....        2,040  00 

To  which  is  to  be  added  the  cost  of  completing 
the  buildings  after  his  failure,  -  •        3,458  01 

18,368  61 


Showing  a  balance  of  •  .  •  .  .      $3,544  87 

This  would  be  the  cash  due  to  Walton  on  the  contract,  had  not  the  contract 
made  provision  that  $6,000  of  the  consideration  money  should  be  pai(i  in 
houses.  The  contract  provides  that  on  final  settlement  Walton  shall  take  two 
of  the  houses  on  Wall  street,  at  $6,000,  in  payment.  The  title  to  these  houses 
is  still  in  the  complainants,  and  the  amount*  due  Walton  is  not  equivalent  to 
the  value  put  upon  the  houses  in  the  agreement  by  $2,455.13. 

Because  of  Walton's  failure  to  complete  his  contract,  a  number  of  material- 
men, having  claims  which  Walton  refused  to  pay,  presented  their  ciaims  to 
the  complainants,  and  demanded  payment.  The  claims  greatly  exceed  tlie 
balance  due,  ($3,544.87.)  But  this  balance  is  in  the  two  houses  and  lots  to  be 
conveyed  to  Walton  by  the  contract.  And  the  case  is  complicated  by  the  fact 
that  Walton  agreed  with  one  J.  W.  McKelvy  to  convey  one  of » the  Walton 
houses  to  Mrs.  Conner  for  $2,500.  I  find  that  the  complainants  had  knowl- 
edge of  this  agreement,  and  in  the  law  assented  to  the  transfer;  1  do  not  mean 
to  say  they  assented  to  the  price.  Mrs.  Conner  was  put  into  possession.  Wal- 
ton had  a  right  to  make  sale  of  his  interest  in  these  two  houses.  I  know  of 
no  principle  embodied  in  the  mechanics*  lien  law,  nor  in  any  other,  that  offers 
a  bar  to  such  a  transaction.  Nor  was  he  obliged  to  wait  until  the  contract 
between  him  and  complainants  was  complete,  and  a  final  settlement  concluded. 
The  complainants  could  not  interfere,  nor  could  creditors  of  Walton.  The 
rights  that  may  spring  up  between  laborers  and  material-men  on  the  one  hand, 
and  the  complainants  on  the  other,  under  such  a  contract,  filed,  as  this  was, 
under  the  statute,  is  perhaps  a  more  difficult  question.  It  is  not  so  clear  to 
my  mind  that  the  complainants  were  not  bound  to  retain  the  $6,000  until  the 
final  settlement,  or  at  least  until  a  reasonable  titne  after  the  contract  was  com- 
pleted. However,  it  may  be  claimed  that  it  could  make  no  difference  in  the 
result,  which  is  perhaps  the  truth. 

On  November  1,  1879,  the  defendant  Walton  gave  an  order  on  the  com- 
plainants for  $1,000  to  McPherson  &  Maharg,  material-men.  McPherson  & 
Maharg  now  claim  that  they  are  entitled  to  be  first  paid  the  amount  of  this 
order  out  of  the  funds  still  due  on  this  contract  to  Walton.  It  is  claimed  by 
counsel  that  this  was  an  assignment  of  $1,000  of  these  moneys  to  McPhei*son 
&  Maharg.  This  view  is  resisted.  It  is  said  that  the  order  was  general,  hav- 
ing no  application  to  any  certain  funds,  and  that  at  the  time  of  its  acceptance, 
if  it  was  accepted,  there  was  no  such  amount  due  on  this  particular  contract. 
As  to  the  first  point,  Mr.  McPherson,  the  defendant,  says  "that  it  was  dis- 
tinctly understood  at  that  time  that  this  order  was  not  in  payment  for  any 


Digitized  by 


Google 


K.  J.]  M'pHSRSON  v.  WALTON.  28 

lumber  that  went  on  Wall  street;  he  still  owed  us  that  amount  and  SI*  164. on 
our  books  over  that  amount;  that  he  gave  me  the  order  for.  and  he  owed  me, 
•1,250  on  notes  that  had  been  furnished  within  four  months  from  the  date 
that  I  made  this  thing,  making  $3,400;  the  order  was  not  for  lumber  fur- 
nished for  the  Wall-street  or  Clinton-street  houses;  it  was  a  general  oi-der." 
With  such  a  clear  and  emphatic  statement  as  this  from  Mr.  McPherson,  it  is 
quite  apparent  that  the  other  material-men  are  justified  in  resisting  the  pay- 
ment of  this  $1,000  order  out  of  the  funds  in  hand. 

As  to  the  next  point,  the  acceptance.  He  took  the  order  at  once  to  one  of 
the  complainants,  Mr.  Joseph  McPherson,  who  said  **  there  was  no  money  com- 
ing to  Mr.  Waltun  at  that  time,"  and  **out  of  the  first  money  due  Mr.  Walton 
he  would  pay  this  order.  '*  There  was  no  formal  acceptance,  but  the  complain- 
ant, Mr.  Joseph  McPherson,  took  possession  of  the  order,  and  held  it  until 
the  day  of  hearing,  over  three  years.  When  asked  whether  or  not  Joseph 
paid  him  the  cost,  he  answered:  "No,  sir;  there  was  no  money  coming  to 
Mr.  Walton;  he  gave  me,  after  some  days,  a  note  <  for  $1,000.'  He  gave  me 
this  note  for  $1,000,  which  I  supposed  was  for  the  order;  went  to  the  office 
Hnd  credited  Benjamin  F.  Walton  with  $1,000  on  our  books,  but  my  brother's 
understanding  of  the  matter  was,  as  I  afterwards  learned,  that  he  loaned  me 
that  $1,000  to  assist  me,  as  I  needed  money. "  I  find  from  these  facts  that 
the  complainants  accepted  that  order,  and  that  the  defendants.  McPherson  & 
Mabarg,  were  entitled  to  the  payment  thereof  out  of  the  first  money  due  to 
Walton  on  that  contract.  That  order  has  not  been  paid ;  I  shall  advise  a  de- 
cree directing  its  payment  out  of  the  funds  in  the  hands  of  the  complainants 
due  to  Walton  on  the  contract  named. 

Besides  the  amount  of  this  order,  other  large  sums  of  money  were  due  Mc- 
Pherson So  Maharg.  On  November  3,  1879,  three  days  after  they  obtained 
the  order,  they  gave  notice  to  the  complainants  that  they  should  look  to  them 
for  the  payment  of  $1,000,  for  materials  furnished  to  Walton  in  the  construc- 
tion of  the  houses  above  referred  to.  This  notice  was  given  under  the  third 
section  of  the  act  respecting  mechanics'  liens.  The  other  material-men  resist 
this  claim  also.  Tliey  insist  that  every  such  demand  is  founded  on  a  re- 
quest of  the  debtor  to  pay,  and  of  a  refusal  by  him,  of  a  sum  of  money 
actually  due,  and  that  in  this  case  there  was  not  $1,000  due,  if  anything. 
The  views  expressed  by  the  chief  justice  in  Reeve  v.  Elmendorff  38  N.  J. 
J.iaw,  125, 133,  very  emphatically  sustain  this  view  of  the  statute.  His  lan- 
guage is:  "A  privilege  to  make  exorbitant  and  ill-founded  claims,  and  on 
a  refusal  of  payment  to  intercept  such  sums,  and  hold  them  in  tkie  hands  of 
the  owner  au  indefinite  time,  would  be  simply  an  instrument  of  vexation  and 
oppression.  The  statute  says  the  workman  or  material-man  shall  give  no- 
tice of  the  contractor's  refusal  to  mi\ke  payment,  and  of  the  amount  due  to 
him  or  them,  and  so  demanded;  and  it  proceeds  to  authorize  the  owner  there- 
upon to  retain  the  amount  so  due  and  claimed.  Obviously,  then,  the  amount 
demanded  must  he  the  amount  due.  As  the  amount  claimed  is  to  be  retained 
by  the  owner,  it  would  be  a  sheer  injustice  to  allow  more  to  be  claimed  than 
is  justly  due.  If  the  workman  or  material-man  claims  therefrom  more  than 
has  in  fact  been  earned  by  lum,  such  exaggeration  is,  I  think,  fatal  to  his 
right  to  use  the  statutory  procedure  against  the  owner."  These  plain,  sen- 
sible, and  business-like  rules  settle  this  branch  of  the  case  against  MoPhei-son 
&  Maharg.  They  had  taken  the  order  November  1st  for  $1,000,  and  although 
the  defendant  McPherson  says  it  was  on  the  general  account,  yet  the  order 
itself  expressly  says  it  was  to  be  charged  against  Walton's  account  respecting 
these  houses,  and  it  nowhere  appears  that  the  complainants  had  any  other  ac- 
count with  Walton.  I  say  they  hiid  procured  that  order  November  1st, when 
the  defendant  McPherson  admits  there  was  notliing  due  to  Walton  from  com- 
plainants, and  on  the  third  of  November  he  makes  this  demand  of  $1,000, 
when  the  oixier  bad  not  yet  been  paid  nor  formally  accepted.    Besides  this,  the 


Digitized  by 


Google 


-4  ATLANTIC  ftBFOBTEB.  [N.  J» 

statement  of  account,  showing  all  the  materials  furnished  to  their  particular 
houses,  offered  in  evidence,  presents,  in  the  aggregate,  only  $1,144.22,  with- 
out crediting  the  order,  leaving  over  and  above  the  order  only  4^144.22,  includ- 
ing tlierein  two  items  furnished  November  5th,  and  also  including  several 
items  which  may  not  belong  in  that  list  at  all.  Plainly,  then,  since  the  order 
is  accounted  a  valid  claim,  it  is  my  duty  to  advise  the  rejection  of  this  one. 

We  next  come  to  the  claim  of  Hughes,  Hutchinson  &  CJo.,  for  $1,500,  which 
was  made  of  the  complainants  January  2, 1880,  at  12  o'clock  and  40  minutes. 
This  claim  is  resisted  by  other  material-men,  not  because  Walton  did  not 
justly  owe  them  for  materials  furnished  on  this  contract  to  that  amount,  but 
because  that  amount  was  not  due  at  the  time  of  the  demand  and  notice.  It 
is  said  that  he  truly  owed  them,  but  that  the  time  for  payment  had  been  ex- 
tended by  Hughes,  Hutchinson  &  Co.,  by  accepting  notes  which  had  not  yet 
matured.  And  Ley  v.  Anderson,  39  N.  J.  Law,  199.  is  relied  on.  The  value 
of  the  goods  furnished  was  $1,630.52,  from  May  29, 1879,  to  January  2,  1880. 
Including  this,  they  had  an  account  against  W<dton,  at  this  time,  amount- 
ing to  e5,811,  for  $3,762  of  which  they  had  taken  and  held  Walton's  notes. 
These  notes  were  given  from  time  to  time  on  the  general  account,  and,  it  is 
admitted,  included  large  portions  of  the  items  of  material  furnished  for  these 
houses.  It  is  also  admitted  that  these  notes  all  matured  after  the  demand  and 
refusal.  Under  the  decisions  in  our  own  courts,  then,  these  facts  would  seem 
to  exclude  all  necessity  for  further  inquiry,  and  to  oblige  me  to  advise  against 
the  claim  of  Messrs.  Hughes,  Hutchinson  &  Co. 

J.  P.  McGalliard  &  Co.  filed  their  claim  with  complainants  January  2. 1880, 
and  notified  them  to  retain  the  amount  out  of  any  moneys  due  Walton.  The 
claim  was  for  $1,300.  This  amount  was  not  only  not  due  to  him  from  Wal- 
ton on  account  of  these  houses,  but  the  whole  claim  was  embraced  in  a  note 
or  notes  which  had  not  yet  matured.  Hence,  further  consideration  of  this  de- 
mand would  prove  unavailing. 

I  shall  advise  a  decree  in  favor  of  the  payment  to  Samuel  Heath  ef  the  sum 
of  4^123.73,  with  interest  from  January  2,  1880,  and  of  $326.82,  with  interest 
from  January  13,  1880,  next  after  the  payment  of  the  order  for  $1,000  given 
to  McPherson  &  Maharg. 

The  defendant  Samuel  B.  Packer  gave  three  separate  notices  to  the  com- 
plainants, and  directed  them  to  retain  the  amounts  named  in  each ;  one  of 
them  was  for  $104.15;  one  for  $450;  and  one  for  $368.65.  The  first  two  were 
served  January  3,  1880,  and  the  last  January  6th.  It  is  unfortunate  for  the 
first  one  that  it  contains  items  amounting  to  $69.74,  for  materials  for  flagging 
the  sidewalks  in  front  of  the  houses  named,  which,  I  think,  are  not  proper 
for  such  a  claim.  This  obliges  me  to  reject  the  first  claim,  under  Reef>e  v. 
JBlmendorf^  supra. 

The  same  principle  of  construction  condemns  the  third  claim.  The  noxious 
items  are  small,  indeed;  one  being  "2  flaggers  |  day  at  $2.50=81.80,"  and 
one  "1  laborer  J  day  at  $1.50=.75."  But  the  statute  is  not  to  be  construed 
by  numbers  or  quantities,  but  upon  principle.  Upon  this  intelligent  view, 
io?l^^^  i^  **  ^®^^  justified  in  refusing  a  bill  that  has  an  excess  of  $2.55,  as  <rf 
$255.  And  in  such  a  case,  on  no  conceivable  grounds  could  the  complain- 
ants justify  a  payment  of  any  part  of  the  claim  under  the  statute. 

The  claim  for  $450  stands  without  any  such  weakness.  I  shall  advise  its 
payment. 

Fletcher  Coleman  presented  a  claim  for  $105.20,  and  having  been  refused 
payment  by  VValton.  he  gave  the  complainants  notice  to  retain  that  amount. 

LriLf  '''®®i*'^?^^™®''*  ^^  *^**  ^^**"'-     "^  claim  matured,  or  was  made 
complete,  under  the  statute,  February  24,  1880. 

matei?ur^i)fJ,''l^^  an  account,  amounting  to  $856.43.  against  Walton,  for 

Walton  ^^^^^  *^  P  '".^  ^^,T  *'^"'''--     ^«  demanded  payment  of 

lYalton  April  7,  1»80,  and  he  refused  to  pay;  of  this  refusal  he  atonce  gave 
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notice  to  complainants,  and  requested  them  to  retain  that  sum.  I  think  this 
<daim  is  free  from  objection,  and  advise  its  payment,  with  interest. 

I  will  advise  a  decree  directing  the  sale  of  the  two  Wall-street  houses  by  a 
master  of  this  court,  unless  Mrs.  Conner  pay  into  court  $500  for  the  lot  pur- 
chased by  her  of  Walton,  within  30  days  from  a  service  of  a  copy  of  the  decree 
which  shall  be  made  in  this  cas  *  upon  her,  and  unless  Benjamin  F.  Walton 
pay  into  this  court  the  sum  of  ^.000,  within  80  days  from  the  service  of  a 
copy  of  the  said  decree.  Both  Mrs.  Conner  and  Walton  will  be  required  to 
pay  Interest  on  the  said  sum,  respectively,  from  the  first  day  of  April,  1880. 
Upon  the  payment  of  these  moneys,  the  complainants  will  be  required  to  exe- 
cute a  deed  or  deeds  in  accordance  with  the  terms  of  their  contract.  If  Wal- 
ton or  bis  assigns  fail  to  comply  wuth  this  provision,  then,  upon  a  sale,  this 
court  wiirdirect  the  execution  of  proper  conveyances. 

I  will  advise  tliat  the  claims  be  paid  in  the  order  in  which  I  have  considered 
tliem.  Tiiose  claimants  who  have  prevailed  are  entitled  to  costs  out  of  the 
fund ;  those  who  have  not,  must  pay  their  own  costs. 


Tbotteb  «.  Lehigh  Zino  &  Iron  Co.,  Limited. 

{Oowi  of  Errori  and  Appeals  of  yew  Jeney,    November  Terra,  1888.) 

AiTACHiiBinr— Of  Monsy  Paid  into  Goubt— Pboobdubi. 

Muney  paid  into  the  clerk's  office  by  order  of  coart.  in  a  suit  pendinf?  between  H. 
and  others,  and  claimed  by  H.,  is  subject  to  attachment  at  thesuit  of  a  creditor  oFH.; 
and,  on  petition  of  such  creditor,  thechancellor  will  order  the  money  to  be  retained 
in  court,  to  be  applied  to  the  satisfaction  of  any  Judgment  which  may  k^  against 
U.  in  the  attachment  proceedings,  subject,  however,  to  the  rights  and  equities  of 
the  parties  to  the  original  suit. 

Appeal  from  chancery  court.  * 

On  petition.    For  the  opinion  of  Bird,  Y.  C,  now  affirmed,  see  3  Atl. 

Rep.  95. 

C  <&  Ji.  Wayne  Parker^  for  appellant.     C.  D,  Thompson  and  ff.  C.  Pitney, 

for  respondents. 

PsR  Curiam.    This  order  unanimously  affirmed,  for  the  reasons  given  by 
the  vice-chancellor  in  the  foregoing  conclusions. 


WiNANs  V.  Graves. 
{Cbttti  of  Enron  and  Appeals  of  New  Jersey,    November  2,  1887.) 

1.  Gbrditors'  Bill— Bt  Fbattdulbnt  Assignbb  op  Judombnt. 

A  party  to  whom  a  judgment  has  been  assigned,  in  pursuance  of  an  understand- 
ing with  the  judgment  debtor  that  the  assignee  shall  hold  thesame  for  the  purpose 
of  protecting  the  defendant's  property  from  the  claims  of  his  creditors,  will  receive 
no  aid  from  a  court  of  equity,  in  reaching  and  applying  to  the  payment  of  the  as- 
signed judgment  property  which  the  judgment  debtor  has  placed  in  the  name  of  a 
third  party,  in  fraud  of  his  creditors. 

2.  8akb— Pabtibs — Obantor  ov  Inmocbnt  Ptbchasbb. 

In  a  suit  brought  by  a  creditor  ol  a  fraudulent  vendor  to  charge  a  judgment  upon 
land  formerly  owned  and  fraudulently  conveyed  by  such  vendor,  and  which,  after 
several  intermediate  conveyances  through  parties  who  each  took  title  with  notice 
of  the  fraud,  finally  reached  an  innocent  vendee,  who  paid  a  part  of  the  purchase 
money,  the  immediate  grantor  to  such  vendee  should  be  made  a  party  to  the  suit. 
If  no  objection  is  made  to  the  absence  of  such  party  till  final  hearing,  tiie  court  may 
Btill,  in  Its  discretion,  refuse  to  make  a  decree  in  the  cause. 
(Syflahus  by  the  Ocmrt,) 

Appeal  from  court  of  chancery  from  opinion  of  Advisory  Master  Williams. 
See  4  Atl.  Rep.  645. 

C  H.  Beaeley  and  S,  B.  Ransom,  for  appellant.  F.  D,  Smith  and  Hor- 
ace Graves,  for  appellee. 
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Bbed,  J.  The  bill  in  this  cause  was  filed  by  Robert  Graves,  assignee  of  a 
judgment  against  William  H.  Lilliston,  to  reach  certain  real  estate  now  owned 
by  Sarah  E.  Winans,  but  which,  as  the  bill  charges,  was  bought  by  Lilliston, 
the  title  put  in  his  wife's  name  for  the  purpose  of  evading  his  creditors,  and 
was  conveyed  by  her  to  her  daughter,  Catharine  Dewing,  and  by  the  last-named 
person  to  Mrs.  Winans,  a  sister  of  Mrs.  Lilliston,  Graves,  the  appellee,  got 
the  judgment  from  one  Middleton,  who  was  the  assignee  of  the  judgmentcred- 
itor.  Wild.  Wild  was  an  attorney  in  the  city  of  Brooklyn,  and  recovered  the 
judgment  in  the  Brooklyn  city  court,  on  April  19,  1875.  This  judgment  is 
said  to  have  been  founded  on  a  debt  for  fees  and  professional  services  which 
Lilliston  owed  Wild.  Wild  received  from  lilliston  full  satisfaction  for  this 
judgment.  The  payment  was  brought  about  in  the.  following  way:  Lilliston 
had,  as  guardian  of  some  infants,  exchanged  some  of  the  property  of  his  wards 
for  other  property,  which,  he  says,  subsequently  depreciated  in  value.  He 
was  pursued,  on  behalf  of  the  infants,  for  the  cash  value  of  the  exchanged 
property.  The  court  ordered  him  to  execute  a  mortgage  to  a  Mrs.  Voss,  one 
of  the  wards  who  had  arrived  at  her  majority,  in  the  sum  of  1^2,800,  to  se- 
cure to  the  infants  that  sum.  He  arranged  to  get  the  title  to  certain  lotSr 
known  in  this  cause  as  the  Halsey-street  lots,  in  such  shape  that  he  was  en- 
abled to  give  the  required  mortgage  of  $2,800  to  Mrs.  Voss  for  the  Wardell 
infants.  It  appears,  however,  that  his  difficulties  in  respect  to  the  estate  of 
these  infants  continued,  or  were  revived,  for  subsequently  he  was  threatened 
with  imprisonment  on  a  proceeding  to  attach  him  for  contempt  for  failing  to 
do  something  in  regard  to  his  trusteeship,  which  does  not  very  clearly  appear. 
The  proceedings  against  Lilliston  for  an  attachment  for  contempt  were  being 
pushed  by  a  Mr.  Burnett,  a  lawyer  in  Brooklyn,  but  Burnett's  movements  seem 
to  have  been  controlled  by  Mr.  Wild,  who  really  represented  the  movement 
against  Lillistorf  in  the  professed  interests  of  the  infants.  Mr.  Wild,  at  this 
juncture  of  affairs,  concluded  that  the  time  to  make  his  judgment  bad  arrived. 
He  represented  to  Lilliston  that  he  had  it  in  his  power  to  stop  the  prosecution 
of  the  contempt  proceedings,  and  that  he  would  stop  them  if  Lilliston  would 
consent  to  do  what  Wild  wished.  He  wished  to  get,  for  his  judgment,  the 
three  Halsey-street  lots,  free  of  incumbrance.  There  was  upon  these  lots  the 
$2,800  mortgage,  for  the  security  of  the  infants,  already  mentioned.  Wild 
proposed  to  rid  the  property  of  this  incumbrance  by  advising  Mrs.  Voss  that 
it  was  for  the  interest  of  the  infants  that  she  should  release  this  property  from 
the  mortgage.  He  told  her  that  it  was  inadequate  security,  and  that  the  in- 
fants would  do  better  by  suing  the  securities  on  Lilliston^s  bond.  Acting  un- 
der this  advice,  Mrs.  Yoss  released  the  property  from  this  incumbrance  by 
canceling  the  mortgage.  Logan,  who  held  the  title  to  the  equity  of  redemp- 
tion in  these  lots,  then  conveyed  them  to  the  person  indicated  by  Wild,  and 
the  property  passed  under  the  control  of  Wild.  So  that  Wild  had  received 
pay  for  his  judgment,  by  advising  Mrs.  Yoss  to  cancel  her  mortgage  upon  the 
property  which  he  got,  and  by  stopping  the  proceedings  for  contempt  taken 
in  the  interest  of  the  infants  whom  he  really  represented.  Lilliston  had  con- 
sented that  those  who  had  become  sureties  for  his  conduct  should  be  mulcted 
for  hia  default,  while  this  property  should  be  passed  over  to  his  ward's  attor- 
ney. By  this  arrangment  the  evidence  is  conclusive  that  Wild  received  this 
property  of  Lilliston's  in  full  satisfaction  of  his  debt.  Instead  of  entering  sat- 
isfaction of  his  judgment  it  appears  to  have  been  s&ssigned  to  one  Middleton. 
The  advisory  master,  who  heard  the  cause  below,  concluded  that  the  judgment 
was  satisfied  in  Wild's  hands,  but  that  Middleton  got  a  title  to  such  judgment 
by  the  assignment  just  mentioned,  because  Middleton  had  surrendered  an 
interest  which  he  then  had  in  these  lots.  This  interest  is  alleged  to  have 
arisen  as  follows:  At  the  time  when  Lilliston  was  ordered  by  the  court  to 
give  the  mortgage  to  Mrs.  Yoss  upon  these  Halsey-street  lots,  they  were  sub- 
ject to  a  mortgage  of  S750.     Middleton  claims  to  have  advanced  the  money 
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to  payoff  this  mortgage*  so  that  Lilliston  could  give  to  Mrs.  Voss  a  first  mort- 
gage. He  claims  that  he  took  a  deed  for  the  property,  which  he  never  re- 
corded, and  that  after  the  Voss  mortgage  was  canceled  he  destroyed  his  deed 
so  that  the  title  could  be  made  to  Wildes  appointee  to  pay  the  Wild  judgment. 
Thai  he  was  to  be  repaid  for  his  destruction  of  this  deed  by  an  assignment  of 
the  judgment. 

There  is  great  difficulty  in  arriving  at  the  truth  of  this  claim.  It  seems  that 
the  title  to  these  Halsey-street  lots  had  been  put  in  the  name  of  one  Bilyew, 
a  nephew  of  Mrs.  Lilliston.  Bilyew  made  the  deed  to  Lilliston  on  December 
28,  1874,  and  Lilliston  made  the  mortgage  to  Mrs.  Voss  December  30,  1874. 
Middleton  intimates  in  his  testimony  that  Bilyew  made  him  a  deed  at  the  time 
of  the  loan  of  the  $750,  and  it  was  before  the  Voss  mortgage  was  given.  It 
is  difficult  to  conceive  why  a  deed  should  have  been  made  to  him  at  that  time, 
or  indeed  at  any  time,  to  secure  the  loan.  Middleton  knew  the  purpose  of  the 
loan,  which  was  to  clear  the  property  so  as  to  permit  the  making  of  the  Voss 
mortgage  by  Lilliston.  He  knew  that  the  property  was  worth  less  than  the 
amount  of  the  Yoss  mortgage.  A  deed  taken  by  him  either  before  or  after 
the  making  of  the  Yoss  mortgage  would  be  of  no  value  as  security.  If  taken 
before,  his  title  would  be  subjected  to  the  lien  of  the  mortgage,  of  which  he 
was  cognizant,  while  of  his  title  the  mortgagee  was  not  apprised.  If  taken 
after,  he  got  no  title,  because  it  was  already  in  Lilliston,  who  conveyed  to 
Logan*  And  the  fact  that  Lilliston ,  after  giving  the  Yoss  mortgage,  con  v  eyed 
the  property  to  Logan,  wjio  recorded  his  deed,  and  held  the  title  until  called 
upon  to  reconvey  to  Wild's  appointee,  is  a  curious  feature  in  this  transaction, 
if  it  be  assumed  that  Middleton  had  already  a  title  to  the  same  property.  In 
any  aspect  of  the  case,  when  it  is  so  clear  that  the  mortgage  would  not  have 
been  satisfied  unless  upon  the  understanding  that  Wild  should  obtain  the 
property,  and  it  also  appears  that  Middleton 's  interest  in  it  while  mortgaged 
was  worthless,  I  do  not  see  how  it  can  be  said  that  he  surrendered  any  valu- 
able interest  in  the  property  at  the  time  of  the  assignment  of  the  judgment. 
If  we  assume,  however,  that  Middleton  was  a  creditor  of  Lilliston,  and  that 
as  between  him  and  the  parties  to  the  judgment  an  assignment  of  the  judg- 
ment might  be  valid  as  against  Lilliston,  and  subsequent  incumbrancers  of 
his  property,  yet  I  am  convinced  that  the  facts  disclosed  in  the  testimony  in 
this  case  would  exclude  him  from  any  assistance  from  a  court  of  equity  in  en- 
forcing this  judgment. 

The  circumstances  show  convincingly  that  the  primary  object  of  this  assign- 
ment was  to  keep  the  judgment  alive  as  a  shield  against  the  claims  of  other 
creditors  of  Lilliston.  It  seems  obvious  that  Middleton  did  not  wish  the  as- 
signment as  a  security  for  any  indebtedness  of  Lilliston,  nor  did  he  intend  to 
use  it  for  the  collection  of  any  such  debt.  The  relations  between  him  and 
Lillistton,  both  before  and  after  the  assignment,  were  entirely  confidential. 
Lilliston  says  that  he  used  Middleton  among  others  as  the  repository  of  the 
titles  of  the  properties  which  he  owned,  because  he  had  so  many  suits  and 
judgments  against  him  that  he  could  not  hold  any  property  in  his  own  name. 
He  was  in  as  strong  a  position  to  secure  his  debt  without  as  with  this  judg- 
ment. And  his  conduct  after  the  assignment  fortifies  this  view.  He  knew, 
for  he  says  that  Lilliston  told  him,  that  he,  Lilliston,  had  lands  in  his  wife's, 
his  step-daughter's,  and  his  sister^s  names.  About  the  time  of  the  assignment, 
although  the  exact  date  does  not  appear,  Middleton  had  in  his  name  the  title 
of  the  Thompkinfr^ venue  property,  and  although  he  says  he  was  then  a  creditor 
of  Lilliston,  he  permitted  Lilliston  to  collect  the  rent.  From  the  time  of  the 
assignment  in  the  spring  of  1876,  down  to  1882,  he  took  no  steps  to  collect 
the  judgment.  At  the  end  of  that  time,  he  filed  a  bill  in  the  city  court  of 
Brooklyn,  to  reach  some  property  which  he  charged  had  been  put  in  the  name 
•f  a  third  person  by  Lilliston,  in  fraud  of  his  creditors.  But  it  is  obvious 
that  Lilliston  was  himself  behind  the  complainant  in  that  suit.    The  c:iu»e 
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of  the  litigation  grew  out  of  Lilliston's  troubles  with  his  wife.  She  had 
ceased  to  live  with  him  early  in  1881.  She  filed  a  bill  in  July,  1882,  and  ii 
August,  1884,  got  a  decree  of  divorce  from  him  on  the  ground  of  adultery. 
This  condition  of  aifairs  between  himself  and  wife  led  to  this  suit.  Whem 
their  relations  became  such  that  he  lost  Ci)ntrol  over  the  property,  which,  un- 
der the  use  of  her  name,  he  had  been  concealing  from  his  creditors,  he  cast 
about  for  some  means  of  reaching  it.  He  resorted  to  the  use  of  this  judg- 
ment as  a  method  of  accomplishing  by  indirection  what  he  could  not  do  di- 
rectly. From  all  the  testimony  I  am  satisfied  that  the  statement  of  Logan, 
who  had  been  an  attorney  for  Lilliston,  relative  to  the  assignment  of  th« 
judgment,  is  substantially  accurate.  His  statement  is  this,  namely:  That 
wiien  the  judgment  was  satisfied  it  was  deemed  best  not  to  satisfy  it  on  th« 
record,  and  Lilliston  gave  me  the  name  of  Middleton,  and  said  that  Middle- 
ton  was  sheriff,  or  deputy-sheriff,  and  that  Middleton  being  in  the  sheriff *t 
ollioe  could  be  of  service  to  him,  and  that  instead  of  being  satisfied  of  record 
it  should  be  assigned  to  Middleton.  Mr.  Logan  then  proceeds  to  state  how 
the  j  udgment  in  Middleton *8  hands  could  be  of  service  to  Lilliston.  It  would 
be  a  first  lien  on  all  his  property,  held  by  a  friend,  and  besides,  by  the  custom 
of  the  sheriff's,  as  Middleton  who  was  a  deputy-sheriff  would  hold  the  first 
execution,  all  other  executions  against  Lilliston  would  go  into  the  hands  of 
the  same  deputy.  So  I  am  forced  to  the  conclusion  that  the  assignment  was 
one  of  the  devices,  resorted  to  by  Lilliston,  to  baffle  his  creditors,  and  that 
Middleton  stood  as  assignee  of  this  judgment  as  he  had  stood  as  grantee  of 
many  conveyances, — in  the  posture  of  an  abettor  of  Lllliston's  design.  He 
would  have  no  standing  in  a  court  of  equity  as  a  suitor  asking  its  assistance 
in  collecting  this  judgment. 

Besides,  1  am  satisfied  that  these  suits  were  brought  in  the  interest  of  Lil- 
liston to  enable  him  to  reach  property  which  he  had  f  raudently  concealed.  In 
this  the  court  will  not  lend  its  aid.  Ruckman  v.  ConoveTf  37  N.  J.  Eq.  583. 
It  is  true  that  the  present  case  is  brought  by  Mr.  Graves,  an  assignee  of  Mid- 
dleton, instead  of  Middleton  himself.  The  assignment  is  said  to  have  been 
made  in  payment  for  professional  services  rendered  to  Middleton  by  Graves, 
who  is  a  lawyer.  But  I  think  it  clear  he  occupies  no  better  position  than  his 
assignor.  Nor  is  it  necessary  to  put  this  conclusion  upon  the  ground  that  an 
assignee  takes  a  judgment,  subject  to  all  the  defenses  against  it  while  in  the 
hands  of  the  assignor,  and  that  the  fraud  which  tainted  this  judgment  was 
of  that  kind  which  an  assignment  in  good  faith  for  value  does  not  purge.  I 
think  it  not  necessary  to  decide  how  far  his  rights  would  permit  him  to  press 
this  claim  if  he  occupied  a  different  position,  because  of  the  fact  that  Mr. 
Graves  has  been  concerned  more  or  less  in  the  transactions  out  of  which  the 
assignment  of  this  judgment  sprung  from  the  beginning.  He  was  Middle- 
ton's  attorney  for  a  number  of  years.  In  1876,  he  was  Lilliston's  attorney 
in  respect  to  the  proceedings  against  Lilliston  to  collect  the  amount  he  owed 
the  Warden  infants.  Out  of  tiiis  proceeding  came  the  order  to  give  the  Yoss 
mortgage,  and  subsequently,  the  payment  of  and  assignment  of  the  Wild 
judgment.  He  knew  of  Lilliston's  habit  of  concealing  his  property,  for  he 
speaks  of  such  a  practice  existing  as  early  as  1874.  He  brought  the  suit  in 
Middleton*s  name  in  the  Brooklyn  city  court  in  1882,  and  it  was  during  the 
progr^s  of  that  suit  that  Middleton  became  tired  of  the  litigation,  he  says,  and 
assigned  the  matter  to  Mr.  Graves.  While  Mr.  Graves  is  not  chargeable 
with  any  active  participation  in  the  original  assignment,  or  its  purpose,  yet 
his  close  connection  with  all  these,  and  the  subsequent  proceedings  relative 
to  it,  must  have  apprised  him  of  the  character  of  the  transaction  long  before 
the  date  of  the  assignment  to  him.  He  is  ciiargeable  with  notice  of  the  de- 
sign for  which  tlie  judgment  was  kept  alive,  and  took  it  burdened  witk 
Middleton*s  inability  to  invoke  the  aid  of  a  court  of  equity  to  enforce  it. 

I  am  further  of  the  opinion  that  Sarah  £.  Winans  is  a  bona  fide  purchaser 
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for  value.  X  think  it  is  probable  that  her  grantors,  immediate  and  remote 
from  Mrs.  Lilliston,  knew  at  the  time  when  each  acquired  her  title,  of  the 
design  of  concealment:  so  each  took  the  title  with  notice  of  that  purpose.  But 
the  conclusitm  that  Mrs.  Winans  occupies  the  position  of  a  bona  fide  purchaser 
for  value  defeats  the  claim  of  the  complainant  under  the  bill  filed  in  this 
cause.  It  is  filed  for  the  cancellation  of  the  conveyance  to  her  which  cannot 
be  decreed  except  upon  the  assumption  that  she  took  the  title  with  notice,  or 
without  paying  any  consideration.  Under  a  bill  drawn  for  that  purpose,  it 
would  be  proper  to  charge  upon  the  property  the  amount  found  by  the  ad- 
visory master  to  be  due  upon  the  judgment,  as  the  difference  between  the 
amount  paid  by  Mrs.  Winans  and  the  value  of  the  property  is  equal  to  the 
sum  so  found  due.  Mrs.  Winans  would  be  protected  only  up  to  the  amount 
•f  the  consideration  paid  by  her.    Muirlieid  v.  Smith,  35  N.  J.  Eq.  803. 

I  am  speaking  of  the  aspect  of  the  case  aside  from  the  fraudulent  character 
•f  the  assignment  of  the  judgment  already  discussed.  I  remark  again  that 
upon  a  proper  issue  the  charge  upon  Mrs.  Winans'  property  might  have  been 
made.  And  this  court  will  sometimes  direct  the  amendments  to  be  here 
made.  But  there  is  another  obstacle  in  the  way  of  reaching  this  result.  It 
lies  in  a  defect  of  parties  to  the  suit.  Mrs.  Dewing,  who  sold  to  Mrs.  Wi- 
nans, is  not  made  a  defendant.  She  would  not  be  bound  by  a  decree  based 
upon  her  fraudulent  act  in  selling  the  land  to  Mrs.  Winans.  She  would, 
therefore,  notwithstanding  the  land  had  been  charged  with  Graves*  claim, 
have  her  action  against  Mrs.  Winans  for  the  unpaid  part  of  the  purchase 
money.  The  question  of  Mrs.  Dewing's  fraud  would  then  have  to  be  tried 
de  9uyoOf  with  possibly  a  different  result.  In  such  an  action  Mrs.  Dewing, 
while  not  estopped  by  the  decree  in  this  cause,  would  be  prejudiced  by  its  ex- 
istence. The  effect  of  an  absence  of  necessary  parties,  when  the  objection  is 
raised  for  the  first  time  at  the  final  hearing,  rests  very  much  in  the  discretion 
of  the  court,  to  be  exercised  in  view  of  the  effect  of  the  decree  upon  the  rights 
•f  the  omitted  parties,  and  of  the  value  of  the  decree  to  the  complainant. 
Wood  V.  Stover,  28  J^.  J.  Eq.  248. 

The  court  will  also  consider  the  character  and  importance  of  the  suit  as 
well  as  the  time  consumed  in  its  prosecution.  In  this  case,  if  there  existed 
doubts  as  to  the  character  of  the  assignment  upon  which  the  complainant 
stands,  I  should  yet  regard  the  absence  of  Mrs.  Dewing  as  a  party  defendant, 
as  a  serious  objection  to  the  decree  in  this  cause. 

The  decree  should  be  reversed.    Unanimously  reversed. 


Leathwhite  and  others  v.  Bennet  and  others. 
(Court  of  Chancery  of  New  Jeney,    October  9.  1887.) 

1.  VKfDOB  AWD  VeITDEB  —  PUBCHASICB  AFTBB  LeVT  OF  AtTAOHMBITT  NOT  A  BONA  FiDB 

POROHASEB. 

The  purchaser  of  lands  took  a  conveyance  in  his  wife's  name,  and  a  writ  of  at- 
tachment was  subsequently  issued  against  hira,  and  his  interest  in  the  land  levied 
on  at  the  suit  of  one  of  the  complainants.  After  the  ievy,  the  lands  were  conveyed 
by  the  purchaser  and  his  wife  to  one  of  the  defendants,  in  consideration  of  a  debt 
dne  him.  On  a  bill  filed  to  set  aside  this  conveyance  as  fraudulent,  held,  that  the 
relief  must  be  granted,  as  said  defendant  took  it  with  knowledge  of  the  attachment, 
and  was  not  a  bona  fide  purchaser. 

2.  Attachxent— Dbbtobs  oawwot  Cohvey  Title  after  Levy. 

Ad  attachment  having  been  issued  against  a  debtor,  the  sheriff  levied  on  his  in- 
terest in  lands  conveyed  to  his  wife,  but  for  which  he  bad  supplied  the  purchase 
money.  The  debtor  and  his  wife  subseouently  conveyed  the  lands  to  one  of  the 
defendants,  who  bad  full  knowledge  of  tlie  attachment.  On  a  bill  filed  to  set  aside 
the  conveyance  as  fraudulent,  held,  that  the  debtor's  interest  in  the  lands  was  held 
by  the  law  under  the  attachment,  and  that  no  title  passed  to  said  d^endant  by 
Yirtne  of  the  conveyance  to  him. 
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3.  Husband  and  Wife— Conveyance  to  Wipe  in  Payment  of  Stale  Debt  — Righti 
OF  Creditobs. 

The  intereat  of  a  purchaser  of  property  who  had  taken  the  conyeyance  in  hia 
wife's  name  was  levied  on  under  a  writ  of  attachment  af^ainst  him.  The  wiiie 
claimed  to  be  entitled  to  the  land  on  the  ground  that  she  had  advanced  ntoney  to 
her  husband  a  long  time  previous,  which  money  he  had  invested  and  disposed  of 
in  his  business.  Held,  that  such  advances  would  not  support  a  conveyance  of  tba 
purchaser's  lands  to  his  wife,  to  the  exclusion  of  his  creditors.' 

On  bill  to  set  aside  fraudulent  conveyance. 

H.  M.  Snyder^  Jr.,  and  2>.  /.  PancoaaU  for  complainants,  ff,  M.  Cooper^ 
for  defendants. 

Bird,  V.  C.  Gilbert  H.  Hyers  was  indebted  to  G.  L.  in  the  sum  of  $500, 
October  6,  1886.  November  6,  1886,  W.  C.  Finger  and  wife  conveyed  to  J. 
Hyers,  wife  of  G.  H.  H.,  a  tract  of  land  in  Camden,  and  on  November  16th, 
one  E.  S.  and  wife  conveyed  to  said  J.  H.  a  tract  of  land  on  Johnson  street, 
adjoining  the  first  tract  above  named,  so  that  she  had  title  to  two  adjoining 
tracts  of  land.  January  10, 1887,  a  writ  of  attachment  was  issued  out  of  the 
Camden  circuit  court  against  the  said  G.  H.  H.,  at  the  suit  of  G.  L.,  one -of 
the  complainants  in  this  suit;  after  which  the  other  parties,  complainants  in 
this  suit,  were  admitted  as  parties  to  said  attachment.  By  virtue  of  said  writ 
of  attacliment,  the  sheriff  levied  upon  tbe  right,  title,  and  interest  of  the  said 
G.  H.  H.  in  said  premises  so  conveyed  to  J.  H.,  the  wife  of  G.  H.  H.  Feb- 
ruary 10,  1887,  the  said  Volney  G.  Ben  net,  one  of  these  defendants,  was  ad- 
mitted as  an  applying  creditor.  March  8,  1887,  the  said  G.  H.  H.  and  J.  H., 
his  wife,  conveyed  the  said  premises  to  V.  G.  B.,  one  of  these  defendants,  who 
was  also  an  applying  creditor  in  the  said  attachment  suit.  The  complainants 
in  this  suit  insist  that  the  said  lands  so  conveyed  were  the  properties  of  the 
said  G.  H.  H.,  and  that  they  are  subject  to  the  said  attachment,  and  that  the 
said  Y.  G.  B.  can  take  nothing  as  against  the  complainants  by  virtue  of  his 
pretended  title.  The  weight  of  testimony  shows  that  G.  H.  H.  paid  the  con- 
sideration therefor.  There  is  nothing  to  satisfy  me  that  his  wife  advanced 
any  money  for  that  purpose.  It  seems  to  have  been  the  intention  of  G.  H.  H. 
to  make  purchase  of  this  property  some  time  before  he  succeeded  in  doing  so. 
He  borrowed  money  for  that  purpose. 

Whatever  may  have  been  the  course  pursued  by  V.  G.  B.,  and  whatever 
consideration  may  have  moved  him  to  act  in  the  premises,  what  he  did  was 
after  the  attachments  were  issued,  and  was  with  a  full  knowledge  of  the  sit- 
uation. He,  therefore,  cannot  be  said  to  be  a  bona  fide  purchaser,  for  the 
consideration  which  he  paid  was  the  securing  of  the  debt  which  was  then  due. 
This  view  of  the  case  alone  would  seem  to  dispose  of  it  in  favor  of  the  com- 
plainants. 

And,  besides,  if  I  am  correct  in  the  view  that  G.  H.  H.  had  an  interest  in  the 
premises  because  he  paid  the  consideration,  then,  although  he  joined  in  the  deed, 
title  would  not  pass,  since  it  was  held  by  the  law  under  the  lien  of  the  attach- 
ment. The  twentieth  section  of  the  attachment  act  (Revision,  45)  is  in  these 
comprehensive  words:  "That  the  word  •  lands '  in  this  act  shall  be  construed 
to  include  tenements,  hereditaments,  and  real  estate,  and  any  interest  therein." 
Any  interest  must  of  necessity  include  an  equitable  interest;  such  an  inter- 
est as  a  court  of  equity  can  pursue  and  appropriate  to  the  discharge  of  d(*bts. 

And  Mrs.  H.  must  have  well  understood  that  this  property,  so  attached, 
was,  in  truth,  her  husband^s;  for,  after  he  had  absconded,  she  said  to  Mr.  Li., 

*As  to  the  right  of  a  wife  to  enforce  a  debt  against  her  husband,  and  to  receive  a  trans- 
fer of  his  property  in  payment  thereof,  or  as  security  therefor,  see  Lyon  v.  Zimmer,  30 
Fed.  Bep.  401,  and  note;  Hanson  v.  Manley,  (Iowa,)  33  N.  W.  Rep.  357;  Jackson  v. 
Beach,  (N.  J.)  9  Atl.  Rep.  380,  and  note ;  Witz  v.  Oaburn.  ( Va.)  2  8.  E.  Rep.  33,  and  note ; 
Webb  V.  Ingharn,  (\V.  Va.)  1  S.  E.  Rep.  816,  and  note;  Chapman  v. Suiumerfield,  (Kan.) 
14  Pac.  Rep.  235;  Banit  v.  Weber,  (Iowa,)  33  N.  W.  Rep.  606. 
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who  had  a  right  to  inquire,  that  there  was  no  necessity  for  Mr.  L.  leaving, 
Bs  there  was  plenty  of  property  to  satisfy  his  creditors,  which,  I  think,  could 
not  have  been  done  without  taking  into  the  account  the  property  now  in 
question .  She  made  similar  observations  to  others.  These  observations,  and 
their  relation  to  the  case,  will  be  more  fully  appreciated  when  it  is  remem- 
bered that  H.  was  in  the  practice  of  taking  title  to  lands  in  his  wife^s  name; 
not  to  injure  any  one,  but,  as  he  supposed,  to  facilitate  his  enterprises  in  build- 
ing. 

I  can  find  nothing  in  the  case  to  justify  the  wife  in  insisting  that  she  is  en- 
titled to  hold  this  land  because  she  advanced  $600  to  her  husband  many  years 
ago,  which  he  then  invested  in  a  house  and  lot;  or  because  she  has  earned  money 
since,  in  various  ways,  which  went  into  his  business.  The  courts  allow  the 
claims  of  wives  against  their  husbands,  when  properly  established,  just  the 
same  consideration,  force,  and  integrity  as  that  of  strangers;  but  all  courts 
feel  bound  to  look  at  the  circumstances  with  great  care,  lest  they  allow  to  be 
so  established  demands  which  have  long  been  forgiven,  if  not  forgotten;  de- 
mands whose  creation  has  been  lost  in  the  oblivion  of  the  past,  and  whose  ex- 
istence was  never  noted  by  any  note,  memorandum,  or  account.  Courts  may 
say  that  the  statute  of  limitations  shall  not  be  invoked  to  the  prejudice  of  the 
wife,  when  she  is  pursuing  her  claims  against  her  bond,  but  surely  this  lib- 
erality does  not  imply  that  the  mercy  of  the  court  should  be  so  sovereign  as 
to  embrace,  and  hide  from  sight,  all  short-comings.  It  is  not  sufficient  to 
say  that  the  wife  once  had  money,  and  that  she  let  her  husband  have  it,  and 
that  he  devoted  it  to  his  business,  and  when  he  became  embarrassed  he  dis- 
charged the  demand  by  making  conveyance  to  her  of  the  title  of  liis  real  es- 
tate, to  the  exclusion  of  his  creditors,  who  had  every  reason,  from  these  vis- 
ible and  tangible  tokens  of  ability,  to  rely  upon  his  financial  integrity. 


Hayden,  Trustee,  etc.,  v,  Allyis  and  others. 
{Supreme  Cbwrt  cf  Erron  of  OtmnectictU.    February  25,  1887.) 

1.  Insolvevct— Preferencb»— Retubitino  Ooodb  Unpaid  fob. 

A  merchant,  finding  that  he  was  in  failing  circumstances,  proposed  to  his  largest 
and  most  pressing  creaitor  that  he  should  talce  back  the  goods  he  had  sold  him, 
and  apply  them  at  cost  price  to  the  payment  of  his  account.  He  made  this  propo- 
sition, not  with  the  intention  of  going  into  insolvency,  but  with  the  view  and 
lio])e,  which  he  communicated  to  the  creditor,  of  reducing  his  stock,  and  cutting 
down  his  expenses,  and  thus  of  continuing  in  business.  The  creditor,  finding  that 
the  merchant  could  not  sell  the  goods  as  a  whole  to  any  one  else,  and  that  he  was 
unable  to  borrow  money  to  meet  the  bill,  took  the  goods  back.  A  few  davs  later 
the  merchant's  store  was  closed  by  attachment,  and  he  was  forced  into  insolvency. 
Ifefd,  that  these  facts  did  not  warrant  the  conclusion  that  the  return  of  the  goods 
was  made  *'  with  a  view  to  insolvency,"  and  that  the  transfer  was  therefore  not  in- 
validated by  Gen.  St.  Conn.  p.  878,  |l,  providing  that  preferences  made  *'with  a 
view  to  insolvency  "  shall  be  void.^ 

2.  Appeal— Review  of  Findings  by  Tbial  Coubt— Ck)NCLU8iON8  of  Law. 

In  an  action  in  Connecticut  by  a  trustee  in  insolvency  to  recover  the  value  of  goods 
alleged  to  have  been  transferred  by  the  insolvent  to  one  of  his  creditors,  in  viola- 
tion of  the  insolvent  act,  the  court  found  the  facts  in  detail,  and,  "  upon  the  facts 
set  forth,"  held  the  transaction  void  under  that  act.  Held,  that  the  finding  of  in- 
validity was  not  a  conclusion  of  fact,  but  an  inference  of  law  from  the  facts  spe- 
cifically found,  and  as  such,  it  was  reviewable  by  the  supreme  court. 

Appeal  from  common  pleas,  Hartford  county. 

Action  by  Hayden,  ap|>ellant,  as  trustee  in  insolvency  of  one  Wheeler,  to  re- 
cover the  value  of  goods  alleged  to  have  been  transferred  by  Wheeler  to  the  de- 

iJn  the  absence  of  statutory  prohibition,  a  debtor,  though  known  to  be  in  failing  cir- 
ouni8tances,  and  contemplating  an  assignment,  may  nay  or  secure  one  or  more  of  his 
creditors,  though  the  effect  of  such  action  is  to  render  nim  unable  to  pay  or  secure  other 
claims  equally  meritorious.    Gilbert  v.  McCorkle,  (Ind.)  11  N.  £.  Rep.  296. 
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fendants  in  violation  of  the  insolvent  law.    The  case  was  tried  to  the  court,. 
(Bennett,  J.,)  who  found  the  following  facts: 

"  The  defendants  are  partners  under  the  name  of  the  Allyn  &  Blancliard  Com- 
pany, dealing  in  groceries  in  the  city  of  Hartford.  The  partnei*ship  consists 
of  N.  B.  Allyn,  O.  H.  Blanchard,  C.  G.  Lincoln,  and  R.  N.  Seyms.  Between 
November  20, 1885,  and  February  10, 1886,  they  had  sold  and  delivered  goods 
to  the  value  of  $382.31  to  Frederick  A.  Wheeler,  of  Hartford,  a  retail  dealer 
in  groceries  and  meat,  and  on  March  11,  1886,  he  was  owing  them  $232.04. 
Wheeler's  place  of  business  consisted  of  two  stores  adjoining  and  connected  by 
an  arch  through  the  partition  wall.  In  one  he  conducted  the  grocery  business,, 
in  the  other,  the  meat  business.  He  had  one  clerk.  Charles  A.  Fowler  was 
employed  by  the  defendants  as  their  city  agent  in  soliciting  orders  for  goods,, 
and  collecting  accounts  due  the  firm.  The  first  bill  of  goods  sold  Wheeler  No- 
vember 20,  1885,  amounted  to  $223.89,  a  part  of  which  was  sold  on  30  days' 
time  and  a  pai-t  on  60  days'.  On  that  day  Wheeler  was  put  on  Fowler's  list 
of  customers,  and  thereafter  Fowler  continued  to  visit  him  regularly  twice  a 
week,  in  common  with  all  other  customers  on  his  list  After  the  account  be- 
came due  Fowler  began  to  dun  Wheeler,  and  continued  to  do  so  upon  his  regu- 
lar visits  as  often  as  once  or  twice  a  week,  until  March  1, 1886.  During  that 
time  Wheeler  made  two  payments, — January  1,  $100,  and  March  1,  $50.  From 
November  20,  1885,  to  February  10,  1886,  Fowler  continued  to  sell  goods  to 
Wheeler  to  any  amount  he  chose  to  order,  and  upon  the  regular  credit  givea 
by  the  defendants  to  their  customers. 

"On  February  1st,  Wheeler  took  an  inventory  of  his  busin&ss,  which 
showed  $750  of  assets  and  $500  debts.  About  the  middle  of  February^ 
Wiieeler  made  a  statement  of  his  assets  and  liabilities  to  Fowler,  as  shown  by 
the  inventory,  and  at  the  same  time  represented  lo  him  that  a  friend  in  Spring- 
field either  owed  him,  or  was  about  to  lend  him,  sutlicient  money  to  pay  all  his 
debts.  Fowler  reported  these  statemen ts  to  the  defendants  the  same  day.  In 
the  latter  part  of  February,  Wheeler  had  a  further  talk  with  Fowler  about  his 
business  affairs,  and  then  said  that  his  meat  business  was  profitable,  but  that 
his  grocery  business  was  not;  that  he  contemplated  a  change  in  his  business  ar- 
rangements, and  wanted  either  to  obtain  a  partner  or  sell  out  his  grocery  de- 
partment; that  he  would  buy  no  more  goods  of  the  Allyn  &  Blanchard  Company 
until  he  had  paid  their  bill  in  full,  and  asked  Fowler  if  his  firm  would  take 
back  the  goods  on  hand  which  he  had  bought  of  them.  Fowler  told  Wheeler 
that  he  had  no  authority  to  take  the  goods  back,  but  advised  him  to  consult 
the  defendants. 

"On  March  1st,  Wheeler  went  to  the  defendants'  store,  and  paid  them  $50  on^ 
account,  and  at  the  same  time  had  a  talk  of  an  hour  or  more  about  his  business 
affairs  with  Allyn,  one  of  the  defendants.  He  stated  that  he  did  not  have  the 
money  to  pay  his  debts  then  due,  and  could  not  turn  his  goods  fast  enough  to 
meet  his  obligations;  that  all  his  creditors  were  asking  for  payment,  but  the 
defendants  were  pressing  him  the  most;  that  the  defendants  were  his  largest 
creditor,  and  the  only  one  that  he  owed  more  than  $100.  Wheeler  asked  the 
defendants  to  take  back  his  stock  of  groceries  on  hand  which  he  had  bought 
of  them,  and  credit  the  amount  on  his  account;  stating  that  if  they  would  do- 
io  he  could  close  out  his  grocery  business,  thereby  reducing  his  expenses  by 
surrendering  the  lease  of  one  store  and  discharging  his  clerk.  He  thought  in 
that  way  he  could  go  on  with  his  meat  business.  Allyn  suggested  that, 
instead  of  returning  the  goods,  he  should  try  and  borrow  $400,  or  get  a  part- 
ner, or  sell  out  his  grocery  business;  but  that,  if  he  did  not  succeed  in  any  of 
those  efforts,  they  then  would  take  back  the  goods.  Wheeler  went  away  to 
make  an  effort  to  carry  out  Allyn 's  suggestion.  March  11th,  Wheeler  tele- 
phoned to  the  Allyn  &  Blanchard  Company  that  he  wished  them  to  take  back 
the  goods  that  day.  Allyn  received  the  messasre,  and  disked  him  to  come  ta 
the  store.    Allyn  was  about  leaving  for  New  York,  and  spoke  to  Blanchard 
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about  the  matter;  stating  that  Wheeler  would  come  to  the  store  for  the  purpose 
of  returning  the  goods  and  fixing  up  his  account.  About  2  o'clock  Wheeler 
came,  and  saw  Blanchard,  and  stated  that  he  wished  to  fix  up  liis  account  by 
returning  the  goods.  Blanchard  did  not  wish  to  take  back  the  goods,  and 
suggested  that  he  sell  them  to  some  one,  and  pay  them  the  proceeds.  Wheeler 
stated  that  he  had  tried  to  sell  them,  but  could  not  find  a  customer,  and, 
as  he  had  no  money,  he  did  not  know  how  they  could  get  payment  unless  they 
took  back  the  goods.  He  thoufifht  if  he  could  fix  up  their  account  he  could  go 
on  in  business,  as  his  other  creditors  were  not  pressing  him.  Seyms  was  also 
present  at  this  time,  and  suggested  to  Wheeler  that  he  thought  Woodward 
&  Co.  would  buy  the  goods.  Seyms  and  Wheeler  then  went  to  the  store  of 
Woodward  &  Co.  to  find  Woodward.  Woodward  &  Co.  were  successors  to 
Seyms  &  Co.,  retail  grocers,  and  also  were  customers  of  the  Allyn  &  Blanchard 
Corapauy  to  the  extent  of  about  $500  per  month.  Seyms  stated  to  Woodward 
that  he  wanted  him  to  buy  the  stock  of  groceries  belonging  to  Wheeler. 
When  Woodward  wished  to  know  why  he  wanted  him  to  buy,  Seyms  said, 
'You  go  down  and  buy  them;  it  is  all  right,' — ^meaning  by  that  that  if  Wood- 
ward bought  the  goods,  and  lost  anything  by  reason  of  so  doing,  he  would 
make  his  loss  good.  Woodward  agreed  to  buy  the  goods  at  the  price  at  which 
they  had  been  billed  to  Wheeler  by  the  Allyn  &  Blanchard  Company.  Her 
bought  them  simply  on  the  suggestion  of  Seyms,  but  expected  to  use  them  in> 
his  business.  Seyms,  Wheeler,  and  Woodward  went  at  once  to  Wheeler V 
store,  and  the  goods  were  then  delivered  to  Woodward.  The  whole  amount 
of  goods  delivered  was  $184.26.  It  was  agreed  between  Seyms  and  Wheeler 
that  the  proceeds  should  be  turned  over  to  the  Allyn  &  Blanchard  Company 
and  credited  on  their  account  with  Wheeler.  There  were  two  loads  of  the- 
goods.  The  first  load  was  taken  to  the  store  of  Woodward  &  Co.  After  the 
aecond  load  was  on  the  wagon,  Woodward  told  Seyms  that  he  could  not  bike- 
the  goods,  because  he  thought  if  it  should  become  known  to  his  customers 
that  he  had  bought  a  second-hand  stock,  and  put  in  with  his  own  stock,  it 
would  injure  his  trade.  Wood  ward  decided  not  to  take  them,  and  then  Seyms 
entered  the  second  load  then  on  the  wagon  to  be  taken  to  the  store  of  the 
Allyn  &  Blanchard  Company.,  and  it  was  so  delivered.  On  the  next  day  the 
otlier  load  was  also  delivered  at  the  store  of  the  company,  and  all  the  goods 
became  a  part  of  their  stock.  In  the  evening  of  March  11th,  Seyms  and 
Wheeler  met  at  Woodward's  store  to  close  up  the  transaction.  Woodward 
gave  Woodward  &  Co.'s  check  for  $184.26  to  Wheeler,  payable  to  bis  order, 
which  Wheeler  indorsed  and  delivered  to  Seyms.  Seyms  gave  Seyms  &  Co.'s 
check  for  $184.26  to  Woodward,  payable  to  Woodward  &  Co.*s  order.  The- 
next  day  Seyms  turned  over  Woodward  &  Co.'s  check  indorsed  by  Wheeler  to- 
the  Allyn  &  Blanchard  Company,  and  the  amount  of  $181.26  was  credited  on 
their  account  with  Wheeler.  Then  the  Allyn  &  Blanchard  Company  gave  their 
check  for  $184.26  to  Seyms,  payable  to  his  order,  and  in  a  day  or  two  afterwards 
the  Allyn  &  Blanchard  Company  cashed  their  check  for  Seyms,  who  put  the 
amount  to  the  credit  of  Seyms  &  Co.,  and  that  completed  the  transaction. 

"Wheeler  continued  his  business  for  a  few  days  afterwards,  when  his  store 
was  attached  by  a  creditor,  and  closed  up.  March  18th  a  creditors'  petition 
was  filed  in  the  probate  court,  praying  that  Wheeler  be  adjudged  an  insolvent, 
and  on  March  25th  he  was  so  adjudged.  The  plaintiff,  George  A.  Hayden. 
was  appointed  his  trustee  in  insolvency,  and  has  duly  qualified.  The  whole 
estate  of  Wheeler,  as  inventoried  and  returned  by  the  trustee,  is  $138.40.  Tiie 
plaintifl  made  demand  before  the  bringing  of  this  action  upon  the  Allyn  & 
Blanchard  Company  for  the  goods  taken  from  Wheeler's  store,  which  waa  re- 
fused.   The  value  of  these  goods  is  found  to  be  $184.26. 

''March  11,  1886,  Wheeler  was  in  failing  circumstances.    He  waa  owing 
debts  upwards  of  $500,  and  was  unable  to  pay  them  in  the  ordinary  course  of 
business.    His  creditors,  some  of  them,  were  pressing  for  payment.  His  busi- 
v.llA.no.l — 8 
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nes8  affairs  were  in  so  critical  a  condition  that  an  attachment  pnt  on  his  store 
closed  it  up,  and  was  followed  at  once  by  proceedings  in  insolvency.  At  the 
time  the  transfer  of  goods  was  made  the  Allyn  &  Blanchard  Company  knew 
of  Wheeler's  inability  to  pay  his  debts  in  the  ordinary  course  of  business,  and 
tluit  such  transfer  of  goods  was  the  only  way  he  could  meet  his  debt  to  them. 
They  also  knew  that  Wheeler's  hope  of  Ireing  able  to  go  on  in  his  business 
after  such  adjustment  of  their  claim  rested  on  the  fact  that  his  other  creditors 
were  not  pressing  him  for  payment.  At  the  time  of  the  transfer  of  the  goods 
Wheeler  did  not  intend  to  go  into  insolvency. 

^Upon  the  facts  set  forXh  it  is  found  that  the  transfer  of  goods  was  not 
made  in  good  faith,  in  the  regular  course  of  business,  and  was  made  in  view 
of  insolvency,  and  with  intent  to  prefer  a  creditor,  the  Allyn  &  Blanchard 
Company,  and  with  the  knowledge  of  such  creditor  that  it  was  so  made,  within 
the  meaning  of  the  insolvency  act  of  1885." 

There  was  judgment  for  the  plaintiff  for  the  value  of  the  goods,  and  the 
defendants  appended. 

X.  Sperrj/f  for  appellants.    /.  8.  Barbour,  for  appellee. 

LooMis,  J.  This  case  turns  upon  the  question  whether  the  transfer  of 
goods  by  Wheeler,  the  insolvent  debtor,  to  the  defendants  was  made  in  such 
circumstances  that  it  was  void  as  against  Wlieeler's  creditors.  The  court  be- 
low has  found  the  facts  in  detail  with  regard  to  the  whole  transaction,  and  upon 
the  facts  so  found  held  the  transfer  to  be  void  under  the  insolvent  law.  The 
conclusion  of  the  court  upon  the  subject  is  thus  stated  in  the  finding:  "Upon 
the  facts  set  forth  it  is  found  that  said  transfer  was  not  made  in  good  faith, 
in  the  regular  course  of  business,  and  was  made  in  view  of  insolvency,  and 
with  intent  to  prefer  a  creditor,  the  defendant  company. "  Upon  this  con- 
.  elusion  the  court  held  the  transfer  void,  and  rendered  judgment  fortheplain- 
"Xiff,  the  trustee  in  insolvency,  to  recover  the  value  of  the  property. 

Hi  this  had  been  a  conclusion  of  fact  from  the  evidence  before  the  court,  it 
could  not  be  reviewed ;  but  it  is  very  clearly  an  inference  of  law  from  the  facts 
speciBcaliy  found.  The  evidence  had  exhausted  itself  in  producing  the  facts 
thus  found.  Notliing  remained  but  for  the  court,  in  the  exercise  of  its  legal 
judgment,  to  draw  its  inference  from  the  facts.  This  the  judge  himself  dis- 
tinctly states  in  saying  that  this  conclusion  is  ''upon  the  facts  set  forth."  In 
such  a  case  the  conclusion  of  the  court  can  always  be  reviewed  by  the  appel- 
late court  An  erroneous  conclusion  is  an  error  of  law,  and  not  an  error  in 
an  inference  of  fact. 

The  question,  therefore,  is  whether  the  facts  presented  show  clearly  that 
the  transfer  was  in  violation  of  the  provisions  of  the  insolvent  law,  and  there- 
fore void  as  against  creditors.  Clearly  the  burden  of  proof  on  this  point  rests 
upon  the  plaintiff.  Aside  from  the  ordinary  rule  that  a  plaintiff  must  make 
out  his  case,  there  is  a  presumption  that  a  transaction  is  legal  unless  brought 
clearly  within  some  prohibitory  or  invalidating  statute  or  rule  of  law  At 
common  law  such  a  transfer  would  be  valid,  and  it  is  rendered  invalid,  if  at 
All,  only  by  the  provisions  of  our  insolvent  law.    Gen.  St.  p.  378.  §  1. 

The  provisions  of  that  section  are  clearly  and  authoritatively  summarized 
jdn  Utley  v.  Smithy  24  Conn.  290,  where  the  court  says:  "Three  things  are 
meoessary  to  make  the  deed  of  an  insolvent  debtor  fraudulent  and  void  under 
.tbe  statute  of  1853 — First,  the  grantor  must  be  in  failing  circumstances;  seo- 
'4mdL,  the  deed  must  be  made  with  a  view  to  insolvency;  and,  third,  the  deed 
must  be  made  with  an  intent  to  prefer  one  creditor  over  another." 

In  this  case  the  facts  show  that  the  debtor  was  in  fact  in  failing  circumstan- 
ces, and,  if  what  he  did  was  in  view  of  insolvency,  the  transfer  of  this  property 
-must  be  regarded  as  having  been  made  to  give  tlie  defendants  a  preference 
over  his  other  creditors.  The  whole  question,  therefore,  is  whether  the  trans- 
fer was  made  "  with  a  view  to  insolvency."    Upon  this  point  it  is  not  enough 
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that  a  debtor  was  actually  insolvent,  and  that  he  knew  that  he  was  so.  This 
is  consistent  with  the  intention  and  hope  on  his  part  to  work  out  of  his  em- 
barrassment and  continue  his  business.  In  this  case  it  is  expressly  found 
that  the  debtor,  *'at  the  time  of  the  transfer  of  the  goods,  did  not  intend  to  go 
into  insolvency."  It  is  also  found  that,  at  the  time  of  tlie  negotiation  result- 
jng  in  the  transfer  of  the  goods,  *'  Wheeler  asked  the  defendants  to  take  back 
the  stock  of  groceries  which  be  had  bought  of  them,  stating  that  if  they  would 
do  so  he  could  close  out  his  grocery  business,  thereby  reducing  his  expenses  by 
surrendering  the  lease  of  one  store  and  discharging  his  clerk;  and  that  he 
tliought  that  in  that  way  he  could  go  on  with  his  meat  business."  And  on 
the  day  when  the  transfer  was  made  it  is  found  that  Wheeler  stated  to  the  de- 
fendants ''that  he  thought,  if  he  could  fix  up  their  account,  he  could  go  on  in 
business,  as  his  other  creditors  were  not  pressing  him."  It  is  also  to  be  no- 
ticed that  this  was  not  a  payment  to  a  particular  creditor  out  of  money  repre- 
senting goods  which  he  had  sold,  which  goods  had  been  purchased  of  his  vari- 
ous creditors,  but  was  simply  a  return  to  the  defendants  of  goods  which  he  had 
bought  of  them,  and  wiiich  he  had  found  himself  unable  to  retain  and  pay  for. 
This  last  fact  is  not  of  itself  decisive,  and  perhaps  not  very  important,  but  it 
tends  to  show  that  the  debtor's  object  was  not  to  rob  his  other  creditors  for  the 
sake  of  paying  the  defendants. 

We  think  the  mere  fact  that  the  debtor  ''did  not  intend  to  go  into  insolv- 
ency" is  not  of  itself  decisive  of  the  matter.  He  might  have  seen  that  in- 
solvency was  inevitable,  but  have  intended  to  wait  for  his  creditors  to  move 
against  him.  It  is  enough  if  he  knew  that  he  could  not  escape  insolvency, 
and  was  acting  in  its  presence  and  in  expectation  of  it.  But  we  tiiink  that 
it  appears  from  the  finding  that  he  entertained  a  hope  of  so  arranging  his 
business  after  the  return  of  the  groceries  to  the  defendants  as  to  go  on  with 
his  meat  market,  and  that  his  object  in  making  the  transfer  was  rather  to  es- 
cape insolvency  than  to  go  into  or  be  overtaken  by  it.  When  we  consider 
that  it  must  affirmatively  appear  that  the  defendant  acted  "with  a  view  to  in- 
solvency, "  it  is  clear  that  the  finding  does  not  warrant  the  conclusion  that 
the  transfer  was  void  under  the  statute.  The  term  "insolvency,"  as  used  in 
the  statute,  of  course  means  insolvency  in  its  technical  sense;  that  is,  pro- 
ceedings in  insolvency.  It  is  very  clear  that  a  debtor  maybe  in  actual  insolv- 
ency; that  is,  his  assets  may  not  be  sufficient  to  pay  his  debts,  and  yet  he 
may  be  very  far  from  legal  insolvency,  or  serious  danger  of  it.  The  facts 
found  in  the  case  with  regard  to  the  exchange  of  checks  between  Seyms  & 
Co.,  Woodward  A  Co.,  and  the  defendants,  are  in  themselves  suspicious,  and 
seem  to  indicate  an  impression  on  the  part  of  all  parties  that  the  transaction 
might  not  bear  the  light;  but  we  cannot,  looking  at  the  matter  as  a  question 
of  law,  consider  this sufiicient  to  neutralize  the  other  facts  found  to  which  we 
have  alluded,  while  it  would  not  be  sufiicient  for  them  merely  to  neutralize 
those  facts.  They  must  predominate,  and  determine  the  character  of  the 
transaction. 

The  view  of  the  matter  which  we  have  taken  is  sustained  by  repeated  de- 
cisions of  this  court  giving  construction  to  the  section  of  the  insolvent  law  in 
question.  UUey  v.  Smith,  24  Conn.  290;  Quinebaug  Bank  v.  Brewster,  30 
Conn.  559;  Bloodgood  v.  Beecher^  85  Conn.  469;  Hall  v.  Qaylor,  37  Conn. 
o50. 
There  is  error  in  the  judgment  appealed  from,  and  a  new  trial  is  granted. 
(The  other  Judges  concurred,  except  Carpsnteb,  J.,  who  dissented.) 


Digitized  by 


Qoo^^ 


36  ATLANTIC  BEPORTEB.  [CoiUL 


In  re  Simonb'  Will. 
{9uq)rem€  OouH  of  Errcn  of  Qmnedioul.    July  2, 1887.) 

1.  Will— Dkvisb—Cohstbuctioh—**  Family." 

The  testator  left  a  wife,  a  daughter  14  years  old,  and  a  son  of  80,  who  was  capable 
of  supporting  himself.  The  widow  was  given  the  entire  income  for  life,  or  mitil  roar^ 
riage,  and  the  entire  property  was  placed  in  her  posseesioni  with  power  to  sell  or 
exchange  it  **for  thefamily^  and  for  the  education  and  support  oi"  the  daughter, 
and  in  trust  for  the  son.  Upon  the  death  or  marriage  of  the  widow,  the  estate  was 
to  be  equally  dividfed  between  the  daughter  and  the  son's  trustee,  the  successor  of 
the  mother.  Held,  that  the  word  "family"  included  the  wife  and  daughter,  but 
excluded  the  son,  who  took  nothing  until  the  death  or  marriage  of  bis  mother. 

2.  Same— Pbovisioit  for  Support  and  Education  of  Child. 

Where  the  will  provides  that  the  testator's  minor  daughter  is  to  receive  her  ed- 
ucation and  support,  but  fixes  no  limit  as  to  the  extent  of  either,  the  estate  is  liable 
for  her  support  until  she  becomes  of  age,  and  for  such  an  education  as  her  circum" 
stances  and  condition  in  life  would  reasonably  afford. 
8.  Sams— Use  of  Pbinoipal  op  Ebtats  fob  Suppobt  and  Eduoatioh. 

The  use  and  income  of  the  entire  estate  was  left  to  the  widow  for  life,  or  until  mar- 
riage, and  the  "said  propertv "— not  the  income  merely— "was  placed  In  her  pos- 
session for  the  family,  and  for  the  education  and  support,"  of  the  testator's  minor 
daughter.  Power  was  given  the  widow  to  "  exchange  or  dispose  of  the  real  estate, 
if  it  is  found  for  her  comfort  and  convenience."  The  estate  was  small.  HM^  that 
the  widow  was  not  limited  to  the  income  of  the  estate  for  the  support  and  educa- 
tion of  the  daughter  and  the  support  of  herself,  but  might  encroach  upon  the  prin- 
cipal for  that  purpoBOi  upon  giving  bond  and  rendering  annualaooounts  to  the  court 
of  probate. 

4.  BXBCUTOBS  AND  AdMINISTBATOBB— ALLOWANCE  FOB  COXTNBBL  FbJEB. 

Bkcpenses  for  counsel  fees  reasonably  incurred  in  litigation  against  the  adminis- 
trator, which  resulted  in  the  recovery  of  a  portion  of  the  estate,  are  a  proper  charge 
against  the  estate;  but  expenses  incurred  in  respect  to  personal  demanos  of  bene- 
ficiaries under  the  will  are  not,  although  they  were  recovered  in  the  same  litiga- 
tion. 
6.  Sams— Counsel  Fbbb  in  Amioablv  Suit  fob  Constbugtion  of  Will. 

A  reasonable  sum  may  be  allowed  from  the  estate  forcoursel  fees  in  an  amicable 
■ait  for  the  construction  of  the  will. 

Beserved  case  from  superior  court,  Hartfopd  county. 
Amicable  suit  for  the  construction  of  the  will  of  Sari  Simons*  deceased. 
/.  P.  Andrews^  for  the  widow.     W,  B.  Stoddard^  for  the  daughter.    X* 
Sperry  and  /.  A.  Stoughton,  for  the  son. 

Carpenter,  J.  This  will  is  loosely  drawn,  and  fails  to  express  clearly  the 
testator's  intention;  nevertheless,  we  can  gather  that  intention,  not  alone 
from  the  language  used,  but  partly  from  the  cii'cumstances  and  condition  of 
his  family  and  estate.  He  left  a  widow,  one  son  about  30  years  old,  and  a 
daughter  about  14  years  old.  His  estate,  consisting  of  real  and  personal  prop- 
erty. Inventoried  at  about  $15,000;  now,  after  the  settlement  of  the  estate,  it 
is  less  than  $12,000.  Counsel  for  the  daughter  states  in  his  brief  that  the  son, 
when  the  will  was  made,  was  away  from  home,  and  in  business  for  himself. 
The  case  itself  does  not  show  this,  but  we  may  assume  that  he  was  then  ca- 
pable of  supporting  and  caring  for  himself,  as  the  will  evidently  proceeds  upon 
that  assumption,  there  being  no  present  provision  for  him. 

The  will,  in  substance,  is  as  follows:  (1^  The  testator  gives  the  use  and  in- 
come of  all  his  property  to  his  wife  during  life,  "subject  only  to.the  following 
conditions,  limitations,  and  restrictions."  (2)  He  directs  that  his  wife  during 
widowhood,  or  during  life,  "retain  the  direction  and  possession"  of  all  his 
property.  (3)  "Said  property  is  placed  in  her  possession  for  the  family,  and 
for  the  education  and  support  of  my  daughter,  Clara  H.  Simons,  and  in 
trust  for  my  son,  Albert  D.  Simons."  (4)  The  wife  has  "power  and  author- 
ity to  exchange  or  dispose  of  the  real  estate,  if  it  is  found  for  her  comfort  and 
convenience.    The  court  of  probate  will  authorize  any  sale  of  the  same,  and 
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the  inyesUnent  in  other  security."  (5)  The  widow  is  constituted  a  trustee 
for  the  son  daring  life  or  widowhood,  with  a  provision  that  after  her  death 
or  marriage  the  trusteeship  maj  be  continued  by  the  court  of  probate,  *' except 
that  on  written  request  of  Albert  and  the  trustee,  and  if  approved  by  the 
court,  then  and  in  that  event  Albert  is  to  receive  his  share  in  fee. "  (6)  After 
the  death  or  marriage  of  his  wife  the  property  is  given  to  his  son  Albert  (or 
to  his  trustee)  and  to  his  daughter  Clara  in  equal  shares. 

The  property  is  left  with  Mrs.  Simons  for  the  family,  for  the  education 
and  support  of  Clara,  and  in  trust  for  Albert.  To  what  extent  and  for  what 
purpose  she  is  trustee  for  Albert  is  not  very  clear.  He  is  excluded  from  any 
enjoyment  of  the  property  during  the  widowhood  or  life  of  the  mother.  The 
testator  considered  it  necessary  that  Albert's  interest  should  be  held  by  a  trustee 
for  a  time;  and  the  draughtsman  seems  to  have  thought  that  there  should  be  a 
trustee  before  he  came  into  the  enjoyment  of  the  property;  and  so,  in  stating 
the  purposes  for  which  the  widow  is  to  have  the  pc^ession,  the  trusteeship 
for  Albert  is  mentioned.  We  are  inclined  to  think  that  this  is  the  meaning 
of  this  part  of  the  will. 

The  daughter  is  expressly  named  as  a  beneficiary;  she  is  to  receive  her  edu- 
cation and  support.  To  what  extent  she  was  to  be  educated,  and  what  would 
be  the  probable  cost  of  her  education,  do  not  appear.  She  was  therefore 
entitled  to  such  an  education  as  her  circumstances  and  condition  in  life  would 
reasonably  afford.  The  wora  "family"  is  a  collective  noun,  necessarily  in- 
cluding two  or  more  persons.  As  used  here,  we  think  the  testator  intended 
by  it  present  beneficiaries.  That  includes  the  wife  and  (laughter,  but  excludes 
the  son.  The  provision  for  the  daughter's  support  is  express;  that  for  the 
support  of  the  wife  is  dearly  implied.  Of  the  three  members  of  his  family 
they  are  left  dependent  upon  his  provision  for  them;  the  other  is  not.  We 
are  satisfied,  therefore,  that  the  testator  intended  that  his  wife  and  daughter 
should  be  supported  by  his  estate,  and  that  his  daughter  should  be  educated. 
How  long  the  support  of  the  daughter  shall  continue  is  an  open  question, 
which  may  depend  upon  circumstances.  After  she  becomes  of  age,  hav- 
ing received  her  education,  it  may  be  reasonable  to  require  her  to  support 
herself. 

A  more  difficult  question  remains  to  be  considered.  Is  the  widow  bound 
to  support  herself,  and  support  and  educate  her  daughter,  from  the  income 
of  the  estate,  or  may  she,  if  necessary,  use  some  part  of  the  principal  for  that 
purpose? 

In  behalf  of  the  son,  it  is  contended  that  the  widow  simply  takes  a  life- 
estate,  and  that  her  possession  is  only  such  as  is  incidental  to  any  life-estate, 
and  consequently  that  she  can  expend  only  the  income  in  discharging  the 
duties  imposed  upon  her  by  the  will.  If  that  had  been  the  intention,  it  would 
have  been  an  easy  matter  to  say  so  in  plain  terms.  If  with  so  small  means  she 
was  expected  to  accomplish  so  much,  the  will  should  have  been  explicit,  and 
not  have  left  so  important  a  matter  to  be  inferred.  Besides,  that  construction 
gives  no  force  to  the  provision  that  she  should  retain  the  direction  and  pos- 
session of  the  property.  An  ordinary  gift  of  a  life-estate  would  have  carried 
with  it  the  possession .  In  addition  to  a  gift  of  the  income  without  the  interven- 
tion of  a  trustee,  the  possession  is  expressly  given,  and  reiterated  in  connection 
with  a  statement  of  the  purpose  for  which  it  was  given ;  and  we  can  see  that  the 
pur])ose  specified  will  in  all  probability  require  more  than  the  income.  The 
testator  must  have  been  aware  of  this,  and  consequently  must  have  intended 
that  more  might  be  used,  and  have  given  her  the  possession  that  she  might 
have  the  means  of  using  more.  Said  "property" — not  the  income  merely — " is 
placed  in  her  possession  for  the  family,  and  for  the  education  and  support"  of 
the  daughter.  From  this  it  may  be  fairly  inferred  that  he  expected  and  in- 
tended that  some  portion  of  the  principal  might  be  used,  if  need  be,  for  that 
purpose.    Putting  the  property  in  her  hands  for  a  given  purpose  carries  with 
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it  an  implication  that  all  may  be  used  which  is  necessary  to  aooomi^ish  that 
purpose. 

Nor  can  we  agree  with  the  counsd  for  the  daughter  that  the  widow  is  en- 
titled to  all  the  income  for  herself,  and  may  support  the  family  and  edacato 
the  daughter  from  the  principal.  The  income  is  given  to  her  "subject  only 
to  the  following  conditions,  limitations,  and  restrictions;'''  and  these  are  found 
in  the  obligations  subsequently  imposed.  We  think  the  testator  intended  no 
such  division  of  rights  and  obligations,  but  that  the  mother  and  daughter 
would  be  supported  as  one  family,  and  that  the  income  would  beused  for  that 
purpose.  But  her  power  over  the  principal  is  not  unrestricted.  She  is  a  trustee, 
not  only  for  the  son,  but  for  herself  and  daughter.  As  such  she  must  render 
an  annual  account  to  the  court  of  probate,  and  is  subject  to  its  supervision. 
That  court  will  restrain  any  extravagance  or  unnecessary  expense,  and  seo 
that  the  annual  expenditures  are  reasonable  and  proper. 

From  this  view  of  the  case  it  follows  that  the  widow,  as  trustee,  may  bo 
required  to  give  bonds  for  a  faithful  discharge  of  her  duties,  and  that  any 
portion  of  the  principal  of  the  estate  unexpended  at  her  marriage  or  decease,, 
shall  be  forthcoming  for  distribution  between  the  son  and  daughter. 

The  case  shows  that  the  administrator  neglected  to  render  a  satisfactory  ac- 
count to  the  court  of  probate;  that  he  had  in  his  hands  jnoney  belonging  to 
Mrs.  Simons,  and  also  to  Clara,  which  he  failed  to  account  for;  that  legal  pro- 
ceedings were  instituted  for  the  purpose  of  cAmpelling  a  proper  accounting 
in  respect  to  all  these  matters;  that  in  those  proceedings  all  of  the  parties  to 
this  suit  employed  counsel ;  and  that  the  proceedings  resulted  in  the  payment 
of  the  money  due  to  Mrs.  Simons  and  Clara,  and  also  of  some  $2,000  due  ta 
the  estate.  It  is  now  claimed  that  the  fees  of  counsel  so  employed  should  bo 
allowed  as  a  proper  charge  against  the  estate.  Whatever  expense  was  reason- 
ably incurred  in  recovering  a  portion  of  the  estate  should  be  allowed;  expense 
incurred  in  respect  to  the  personal  demands  of  Mrs.  Simons  and  Clara  should 
not  be  allowed.  A  reasonable  sum  may  also  be  aliowisd  for  the  expenses  of 
this  suit. 

The  superior  court  is  advised  that  the  widow  takes  all  the  estate  during  life 
or  so  long  as  she  remains  a  widow,  in  trust  to  apply  the  income,  and,  so  far 
as  may  be  necessary,  a  portion  of  the  principal,  to  the  support  of  the  family, 
including  herself,  and  to  the  education  of  the  daughter,  and  that  as  such  trusteo 
she  may  be  required  to  give  bonds;  also  that  the  reasonable  expenses  incurred 
in  recovering  a  portion  of  the  estate,  and  in  the  prosecution  of  this  suit,  bo 
allowed  to  be  paid  from  the  estate. 

(The  other  judges  concurred,  except  Bbardslet,  J.,  who,  while  conourring- 
in  the  other  views  expressed,  was  of  opinion  that  the  widow  had  no  right  un- 
der the  provisions  of  the  will  to  expend  any  part  of  the  principal  of  the  es- 
Ute.) 


Town  or  Clinton  v.  Buell. 

iSvprmna  Cbvrt  ({f  Enron  of  ConneoUevL    September  0,  1S87.) 

1.  FzBHKBiEs— Oystsb  Bed— Thbowibo  Opkit  to  Public— Pbooekdiiigs  hot  AfflioabitW 
TO  Clam  Bed. 

The  proceedings  provided  by  the  Connecticut  act  of  1870  (Gen.  St.  p.  215, 1 11)  for 
throwing  open  to  tlie  pablic  ground  claimed  to  be  a  natural  oyster  bed,  when  des- 
ignated to  an  individual,  and  inclosed  by  him  for  planting  oysters,  are  not  appli- 
cable where  the  ground  so  designated  and  inclosed  is  a  natural  clam  bed;  theactof 
1878,  nrohlbiting  such  setting  otf  and  staking  of  a  natural  clam  bed,  providing  no 
specific  penalty  or  mode  of  redress,  and  the  recognition  of  the  fact  that  clams  and 
oysters  are  distinct  species  of  shell  fish  being  apparent  from  the  discrimination 
made  by  the  legislature  between  the  statutory  provisions  for  the  protection  of  oys- 
ters, and  those  lor  the  protection  of  clams. 
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2.  Samb— V101.AT10W  OF  FiBRKHT  Law— Statb  Pbopkb  Pabty  to  Sub. 

Acts  Conn.  1878,  e.  24,  entitled  "An  act  relating  to  oyster  grounds  and  fislieries,** 
was  enacted  solely  for  the  protection  of  the  pabhc  riicht  of  fishery,  and,  in  the  ab- 
sence of  any  legislative  permission  to  the  town  to  sue,  the  state  is  the  only  party  ta 
eoforoe  the  remedy,  if  any  exists,  for  its  violation. 

ReserYed  case  from  superior  court,  Middlesex  county. 
W.  F.  WUlcox  and  W.  C.  Bohinson,  for  plaintiff.    L.  Harrison  and  /.  W. 
AUing,  for  defendant. 

Beakdslet,  J.  This  is  a  proceeding  under  a  statute  passed  in  1870,  to 
throw  open  to  the  public  ground  claimed  to  be  a  natural  oyster  bed,  which 
has  been  designated  to  the  defendant,  and  inclosed  for  planting  oysters.  The 
material  part  of  the  statute  is  as  follows:  "When  any  natural  oyster  bed,  or 
any  part  thereof,  is  designated,  inclosed,  or  staked  out,  contrary  to  the  pro- 
visions of  this  chapter,  the  superior  court  as  a  court  of  equity,  in  the  county 
In  which  said  oyster  bed  is  situated,  upon  the  petition  of  any  individual  ag- 
grieved, or  of  the  town  in  which  said  oyster  bed  is  situated,  against  the  per- 
son  claiming  the  same,  and  the  chairman  of  the  oyster  committee  appointed 
by  the  town  where  such  petition  is  brought  by  an  individual,  shall  appoint  a 
committee,  who,  having  been  sworn,  and  having  given  notice  to  t^ie  parties, 
shall  hear  said  petition,  and  report  the  facts  thereon  to  such  court,  and  if  it 
shall  appear  that  such  oyster  bed  has  been  improperly  staked  out,  the  court 
may  order  said  committee  to  remove  the  stakes  inclosing  the  same;  costs  to 
be  paid  at  the  discretion  of  the  court.*'    Gen.  St.  p.  215,  g  11. 

The  case  was  referred  to  Robert  G.  Pike,  Esq.,  as  a  committee,  who  reported 
the  facts  to  the  court.  The  defendant  remonstrated  against  the  acceptance  of 
the  report,  claiming  that  the  committee  had  erred  in  admitting  certain  evi- 
dence, and  that  Mr.  Pike  was  disqualified  to  act  as  committee,  by  reason  of 
interest  and  bias,  and  that  he  had  improperly  conversed  regarding  the  case 
while  i(  was  pending.  The  view  which  we  have  taken  of  the  case  renders  it 
unnecessary  to  decide  these  questions.  It  is  proper,  however,  to  say  that 
upon  the  finding  of  the  court  no  reason  appears  to  question  the  fitness  of  the 
appointment  of  Mr.  Pike  as  committee,  or  the  regularity  and  propriety  of  hia 
conduct  while  so  acting. 

The  committee  have  not  found  in  terms  that  the  ground  in  question,  when 
it  was  designated  and  staked  out  to  the  defendant,  was  not  a  natural  oyster 
bed,  bnt  such  is  the  necessary  conclusion  from  the  facts  found.  It  is  found 
that  it  was  formerly  a  natural  oyster  bed,  but  that  owing  to  a  change  of  the 
current  in  Clinton  harbor,  produced  by  a  new  channel  which  has  been  formed 
by  the  action  of  the  water,  deposits  of  mud  and  other  materials  were  mader 
upon  it,  80  that  for  the  last  25  years  there  have  not  been  more  than  five  or  si?c 
years,  at  irregular  intervals,  when  oysters  have  been  taken  from  it  in  payin|^ 
quantities.  It  does  not  appear  from  the  finding  that  for  many  years  there 
has  been  any  accumulation  of  oysters  upon  it.  The  finding  that,  since  the 
ground  was  staked  out  to  the  defendant,  the  new  channel  has  been  closed  by 
a  break- water,  which  has  had  the  effect  of  removing  the  muddy  deposit  from 
the  old  channel,  is  obviously  immaterial.  The  committee  also  finds  that  the 
ground  in  question,  when  it  was  set  out  to  the  defendant,  was  a  natural  dan^ 
bed. 

In  1878  the  legislature  enacted  that  ''no  committee  or  selectmen  of  any 
town  shall  designate,  and  no  person  shall  mark,  stake  out,  or  inclose,  for 
the  cultivation  of  oysters,  clams,  or  mussels,  any  natural  clam  bed.''  Acts 
1878,  e.  24.  The  plaintiff  claims,  inasmuch  as  no  specific  penalty  or  mode  of 
redress  is  provided  for  a  violation  of  this  statute,  that,  upon  the  principle  that 
statutes  made  in  relation  to  the  same  subject-matter  are  to  be  construed  to- 
gether, the  provisions  of  the  statute  of  1870  are  impliedly  applicable  for  the 
protection  of  natural  clam  beds.  There  would  be  force  in  this  claim  if  clams 
and  qysters  were  substantially  identical,  but  they  are  not,  each  being  a  dis- 
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tinct  species  of  shell  fish,  and  it  is  apparent  that  the  legislature  has  discrim- 
inated between  them  in  the  provision  which  it  has  made  for  their  protection. 
The  statute  regulating  the  bedding  of  clams  was  made  in  1874,  by  amending 
certain  sections  of  the  oyster  law  then  in  force,  so  that  ttiey  should  include 
clams  and  mussels.  The  sections  thus  amended  provided  merely  for  the  des- 
ignation of  ground  for  planting  oysters,  by  a  committee  to  be  appointed  by 
the  towns,  but  imposed  no  penalties,  except  for  staking  out  natural  oyster 
beds.  Acts  1874,  c.  41.  The  two  sections  in  the  oyster  law  immediately 
following  those  so  amended  made  it  highly  penal  to  carry  away  planted  oysters. 
In  1878  the  legislature,  in  ''An  act  relating  to  oyster  grounds  and  fisheries,"  in 
the  first  and  second  sections,  made  provisions  in  the  interest  of  persons  to  whom 
lots  had  been  designated  for  planting  clams,  oysters,  and  mussels,  and  in  the 
fifth  section  imposed  a  severe  penalty  upon  persons  who  should  unlawfully 
carry  away  planted  oysters.  Acts  1878,  c.  24.  A  person  planting  clams  in 
conformity  with  the  statute  is  declared  to  be  the  owner  of  them,  and  has, 
of  course,  all  the  rights  incident  to  such  ownership,  but  we  know  of  no  spe- 
cific statutory  penalty  for  the  unlawful  removal  of  them.  The  legislature 
(night  have  thought  that  no  penalty  in  addition  to  the  forfeiture  to  the  public 
of  the  oysters,  which  would  result  from  a  violation  of  the  statute  of  1878, 
was  necessary  to  effectuate  its  provisions.  The  committee  find  that  placing 
oysters  upon  the  clams  would  not  injure  the  clams,  and  the  clam-digger  might 
be  quite  willing  to  submit  to  the  inconvenience  of  removing  the  oysters,  in 
view  of  the  fact  that  he  could  appropriate  them  to  his  own  use. 

The  claim  that  this  proceeding  can  be  maintained,  and  relief  afforded,  with- 
out reference  to  the  statute  of  1870,  is  not  well  founded.  The  stiitute  of  1878 
was  enacted  solely  for  the  protection  of  the  public  light  of  fishery,  and  in  the 
absence  of  any  legislative  permission  to  the  town  to  sue,  the  state  is  the  only 
party  to  enforce  the  remedy,  if  any  exists,  for  its  violation.  Eotoe  v.  Smithf 
48  Conn.  447-449. 

The  superior  court  is  advised  to  dismiss  the  complaint. 

^The  other  ] udges  concurred.) 


JuDD  and  another  v.  Weber. 
{Supreme  OouH  of  Errort  of  CbrmectictU,    January  Term,  1887.) 

1.  Fraud— Ik  Sa.lb~Rbpbesbntationb  ab  to  Fihancial  Abxlitt — Kvowledos— IirrsifT. 

Where  the  rex)resentations  as  to  his  financial  standing,  which  were  made  by  the 
buyer  to  induce  the  seller  to  part  with  his  goods  on  credit,  were  known  by  the 
buyer  to  be  false,  it  Ss  no  defense  to  an  action  by  the  seller,  to  recover  damages  for 
the  fraud,  that  defendant,  in  contracting  the  debt,  had  no  definitely  formed  plan  or 
settled  design  to  defraud  plaintiff,  but,  on  the  contrary,  bought  the  goods  with  the 
expectation  of  being  able  to  pay  for  them.^ 

2.  Samb— Written  "Statbmbnt"  of  Buyeb  as  Evidewoe  of  Fraud. 

A  manufacturer  of  woolen  goods  applied  to  a  dealer  in  wool,  November  15^  1883, 
"to  open  an  account  with,  and  to  obtain  a  line  of  credit  from,"  him.  The  man- 
ufacturer made  the  dealer  a  *' statement"  which  he  knew  to  be  false,  and  the 
dealer,  relying  on  its  truth,  sold  him  wool  on  credit.  February  28,  1884,  the  man- 
ufacturer wrote  the  dealer  a  letter  referring  to  the  "  statement "  made  in  November, 
admitting  that  it  was  made,  and  reaffirming  that  it  was  true.  The  goods  thus  sold 
were  paid  for  when  the  bill  became  due.  Held,  in  an  action  by  the  dealer  to  re- 
cover damages  for  fraud  in  the  purchase  of  goods  subsequently  sold  on  credit,  that 
the  '* statement"  and  letter  tended  to  prove  fraud  in  obtaining  a  general  credit, 
and  that  they  were  admissible  in  evidence. 
8.  AppBAir-FiifDiiros  OF  Fact— Prbbumptioit  in  Support  of. 

In  an  action  to  recover  damages  for  fraud  in  the  purchase  of  goods  on  credit, 
where  the  finding  is  that  *'the  plaintiffs  have  suffered  damage  to  the  amount  of 

1  If  one  represents  as  true  that  which  is  false,  in  such  a  way  as  to  induce  a  reasonable 
man  to  believe  it,  and  the  misrepresentation  is  meant  to  be  acted  upon,  and  he  to  whom 
the  representation  is  made,  believing  it  to  be  true,  acts  upon  it,  and  thereby  sustains 
damage,  an  action  for  deceit  may  be  brought.    Iron  Co.  v.  Trout»  (Va.)  2  S.  £.  Rep.  713. 
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$2,760,  by  reason  of  the  premises,"  it  will  be  presumed  on  appeal,  in  the  absence 
of  any  showing  to  the  contrary,  that  there  was  appropriate  evidence  to  justify  the 
finding. 

Appeal  from  superior  court,  Hartford  county. 

The  court  (Andrews,  J.)  found  the  following  facts: 

"The  plaintiffs  are  dealers  in  wool,  residing  and  doing  business  in  the  city 
of  Hartford.  This  suit  is  brought  to  recover  damages  for  a  fraud  which  they 
claim  was  practiced  upon  them,  whereby  they  were  induced  to  sell  certain 
wool  upon  credit.  The  defendant,  at  the  time  of  the  sale,  was  a  resident  of 
Xew  York.  Frank  S.  Smith  was  a  resident  of  Hampden,  in  the  state  of 
Massachusetts.  The  plaintiffs  had  known  Smith  for  a  number  of  years,  as 
the  agent  and  manager  of  the  Lacousic  Woolen  Company,  and  knew  that  he 
had  had  experience  in  running  a  woolen  factory,  and  in  the  manufacture  of 
woolen  cloth.  That  company  had  shortly  before  become  bankrupt,  and  the 
plaintiffs  understood  and  believed  that  Smith  was  not  a  mart  of  much  pecun- 
iary means;  of  Weber,  the  defendant,  they  had  no  previous  knowledge.  On 
the  fifteenth  day  of  November,  1883,  Smith  &  Weber  called  at  the  store  of  the 
plaintiffs,  when  Smith  introduced  Weber  to  them,  and  stated  that  he  and 
Weber  had  formed  a  partnership,  had  purchased  a  woolen  factory  at  Hamp- 
den, Massachusetts,  formerly  known  as  the  Lacousic  Woolen  Mill,  and  that 
they  proposed  to^o  into  the  business  of  manufacturing  woolen  goods;  and 
that  they  desired  xo  purchase  wool,  and  wished  to  open  an  account  with,  and 
obtain  a  line  of  credit  from,  the  plaintiffs.  The  plaintiffs,  believing  that  Smith 
was  not  possessed  of  much  means,  inquired  of  the  defendant  as  to  the  capital 
and  means  which  he  possessed.  And  in  response  the  defendant  stated  that 
they.  Smith  ft  Weber,  had  purchased  the  mill  and  the  machinery  in  it  for 
S25,000,  and  that  there  was  no  incumbrance  on  it;  that  he  was  himself  worth 
from  $25,000  to  $30,000;  that  he  had  put  into  the  firm  $25,000  of  his  own 
money,  and  which  was  not  borrowed,  and  that  the  firm  of  Smith  &  Weber  had 
a  capital  of  $50,000,  which  would  be  at  the  risk  of  their  business.  By  these 
statements,  the  defendant  and  Smith  intended  to  have  the  plaintiffs  believe, 
and  they  did  believe,  that  the  copartnership  of  Smith  &  Weber  had  a  capital 
of  $50,000,  that  would  be  at  the  risk  of  the  business  in  which  they  were  al^ut 
to  engage,  and  at  the  risk  of'  nothing  else;  in  other  words,  that  they  had  a 
capital  of  $50,000  which  would  be  liable  for  such  debts  as  they  should  make 
in  theii  business,  and  that  there  were  no  other  debts,  individual  or  otherwise, 
for  which  such  capital  could  or  would  be  made  liable.  Belying  upon  these 
statements  the  plaintiffs  granted  to  Smith  &  Weber  a  line  of  credit,  and  sold 
them  wool  on  credit  on  that  day,  and  on  sundry  other  days  thereafter,  and  re- 
ceived payments  from  them  from  time  to  time  on  account. 

"  On  the  twenty-second  day  of  February,  1884,  the  defendant  and  Smith  were 
again  at  the  store  of  the  plaintiffs,  and  desired  to  make  a  large  purchase  of  wool 
upon  credit.  They  were  then  indebted  to  the  plaintiffs  about  $3,000.  In  an- 
swer to  inquiries,  the  defendant  then  stated  that  the  firm  of  Smith  &  Weber  was 
at  that  time  in  as  good  condition,  financially,  as  it  was  when  they  commenced 
business  in  the  November  previous;  that  there  was  no  incumbrance  on  their 
mill;  and  that  they  then  had  a  cash  capital  of  from  $22,000  to  $23,000,  not 
borrowed,  all  at  the  risk  of  their  business.  By  this  statement  the  defendant 
designed  to  have  the  plaintiffs  believe,  and  the  plaintiffs  did  believe,  that  the 
capital  of  Smith  &  Weber  was  of  the  amount  so  stated,  and  that  there  were  no 
debts,  other  than  the  debts  which  they  had  made  in  the  transaction  of  their 
firm  business,  for  which  their  capital  could  be  made  liable.  Relying  on  this 
statement,  the  plaintiffs  sold  wool  to  the  firm  on  that  day,  to  the  amount  of 
$7,304.88,  on  credit.  Prior  to  the  fifteenth  day  of  November,  1883,  the  de- 
fendant had  been  engaged  in  the  storage  business  in  the  city  of  New  York, 
which  business  was  on  that  day  in  process  of  liquidation.  He  had  no  prop- 
erty or  means  of  his  own,  of  any  kind,  except  his  interest  in  that  business. 
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The  cash  account  of  Smith  &  Weber  showed  only  $1,600  coming  into  the  as- 
sets of  that  firm  from  the  storage  business.  The  defendant  had  on  that  day, 
standing  to  his  credit  in  the  Pacific  Bank  of  New  Tork»  the  sum  of  $15>000, 
which  was  money  that  he  had  borrowed  of  one  Fairweather.  The  Lacousic 
Woolen  Mill  had  been  deeded  to  the  defendant,  and  the  defendant  had  deeded 
an  undivided  one-half  of  it  to  Smith.  Both  the  deeds  were  left  for  record  on 
the  afternoon  of  that  day.  Neither  Smith  nor  the  defendant  had  paid  any- 
thing  on  the  purchase  price.  All  the  sales  of  wool  by  the  plaintiffs  to  Smith 
&  Weber,  and  to  the  defendant,  and  all  payments  made  to  the  plaintiffs  on 
account,  appear  by  the  bill  of  particulars  in  the  case. 

"On  April  1,  1884,  Smith  &  Weber  dissolved  partnership,  Weber  taking 
the  business  and  the  assets,  including  the  mill,  and  assuming  all  the  debts, 
and  undertaking  to  pay  for  the  mill,  for  which,  up  to  that  time,  nothing  bad 
been  paid.  The  firm  debts  at  that  time,  including  the  indebtedness  for  the 
mill,  amounted  to  <M:2,500.  Smith  conveyed  his  interest  in  the  mill  to  Weber. 
While  the  partnership  was  in  existence,  the  defendant  had  paid  in  the  sum  of 
$16,600,  of  which  $15,000  was  the  money  borrowed  of  Fairweather,  and 
$1,600  from  the  storage  business.  The  defendant  continued  the  business 
alone  to  the  third  day  of  September,  1884,  when  he  made  an  assignment  in 
insolvency,  and  conveyed  the  mill,  and  all  his  other  assets,  to  his  assignee. 
During  the  time  that  the  defendant  was  in  the  business  i^ne,  he  borrowed 
money  of  his  mother,  and  others,  to  the  amount  of  $13,000.  He  made  new- 
debts  in  the  business,  and  made  payments  on  the  old  one.  Of  the  firm  debt 
he  paid  about  $12,500.  He  paid  towards  the  mill  $2,000.  At  the  time  of  his 
assignment  he  was  indebted  on  account  of  the  business,  including  the  unpaid 
price  of  the  mill.  $47,500;  and  for  money  borrowed  $28,000.  In  his  deed  of 
assignment,  which  was  made  in  New  York,  he  made  preferences  to  those 
persons  of  whom  he  had  borrowed  money.  Not  including  the  mill,  these 
preferences  more  than  exhausted  all  his  assets. 

'*The  court  finds  that  the  defendant  made  representations  to  the  plaintiffs, 
in  substance,  as  set  forth  in  the  complaint;  that  such  representations  were 
made  to  induce  the  plaintiffs  to  sell  wool  to  Smith  So  Weber  on  credit;  and 
that  the  plaintiffs,  believing  such  representations  to  be  true,  and  relying  apoD 
them,  did  sell  wool  to  Smith  &  Weber  as  hereinbefore  stated,  and  that  they 
would  not  have  done  so  except  for  their  belief  that  the  representations  were 
true.  The  representations  were  not  true,  and  the  defendant  knew  that  they 
were  not  true,  except  so  far  as  the  facts  herein  set  forth  show  them  to  have 
been  true;  and  the  defendant  knew  at  the  time  he  made  the  representations 
that  the  plaintiffs  would  not  have  sold  wool  to  the  firm  on  credit  except  that 
they  believed  his  story  to  be  true.  It  does  not  appear  that  in  contracting  the 
debt  in  question  the  defendant  had  any  definitely  formed  plan  or  settled  de- 
sign to  defraud  the  plaintiffs,  or  to  defraud  anybody.  He  had  had  no  especial 
business  training.  He  was  not  an  accountant.  He  was  wholly  ignorant  of 
the  trade  in  wool.  He  had  never  had  any  experience  in  running  or  managing^ 
a  factory,  and  knew  nothing  of  the  woolen  manufacture.  He  had  an  exag- 
gerated idea  of  the  profits  that  could  be  made  in  that  business,  and  had  very- 
much  greater  confidence  in  himself  as  a  business  man  than  the  subsequent 
events  would  seem  to  justify.  He  was  hopeful  and  trusting,  and  was  actu- 
ated by  that  easy  credulousness  which  comes  from  inexperience.  He  hoped 
and  expected  to  pay  all  the  debts  that  should  be  incurred  from  the  profits 
which  he  hoped  and  expected  to  make.  The  facts,  however,  disclosed  at  the 
trial,  show  that  there  was  never  any  reasonable  ground  for  such  expectation. 
Any  person  of  reasonable  prudence,  and  with  a  reasonable  knowledge  of  bus- 
iness, who  knew  all  the  facts  exactly  as  the  defendant  knew  them,  would 
have  foreseen  that  failure  was  inevitable,  and  that  somebody  would  have  to 
be  cheated.  The  plaintiffs  have  suffered  damage  to  the  amount  of  $2,760  by 
reason  of  the  premises." 
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Thero  wis  a  judgment  for  that  amount.  The  defendant  appealed,  stating 
as  reasons  for  the  appeal,  inter  alia^  the  admission  in  evidence  of  the  state- 
ment made  November  15,  1883,  and  of  the  following  letter  in  the  handwrit- 
ing of  the  defendant:  *' Hampden,  Mass.,  February  28,  1884. 

*^ Messrs,  H,  C.  Judd  ds  Root — Gent.:  Your  favor  of  the  twenty-third 
inst.  received  in  regard  to  a  statement  from  us.  The  property  we  purchased 
from  Mr.  Hinsdale  Smith,  under  foreclosure,  for  $25,000,  for  which  Mr. 
Frank  Smith  gave  his  individual  note,  which  was  not  a  time  note.  Mr.  Weber 
put  in  $25,000  in  cash.  Tlie  property  iias  no  incumbrances  upon  it  except 
$1,000  for  looms,  which  the  firm  assumed.  We  presumed  we  had  made  a 
clear  statement  when  we  made  our  first  purcliase  in  November,  and  sincerely 
hope  you  will  not  use  this  letter  any  further  than  for  your  own  information. 
Trusting  this  is  satisfactory,  we  are  yours,  truly,  Smith  &  Webeb." 

W.  HamersUy^  for  appellant.    A.  P.  Hyde^  for  appellees. 

LoOMis,  J.  The  complaint  in  this  case  alleges,  in  substance,  that  the  de- 
fendant, in  order  to  obtain  on  credit  from  time  to  time  large  quantities  of 
wool  of  the  plaintiffs,  for  the  firm  of  Smith  &  Weber,  of  which  he  was  at  the 
time  a  member,  stated  to  the  plaintiffs  that  the  firm  had  a  capital  of  $50,000, 
solely  at  the  risk  of  the  business;  that  the  defendant  individually  was  wortli 
from  $25,000  to  $30,000,  and  had  contributed  in  cash  from  his  own  money» 
not  borrowed,  $25,000  towards  the  capital  of  the  firm ;  and  that  all  these  state- 
ments were  false,  and  known  to  be  so  by  the  defendant  when  he  made  them, 
and  that  the  plaintiffs,  believing  the  statements  true,  sold  and  delivered  tlie 
goods  asked  for  on  credit,  and  thereby  suffered  loss  to  the  ainouilt  of  $2,760. 
The  court  finds  that  the  defendant  did  make  the  false  statements  as  charged, 
that  he  knew  them  to  be  false,  that  he  made  them  for  the  purpose  of  inducing 
the  plaintiffs  to  sell  to  the  defendant's  firm  on  credit,  and  that  he  knew  the 
plaintiffs  would  not  have  given  the  credit  except  for  their  belief  that  the  rep- 
resentations were  true,  and  that  the  plaintiffs,  believing  the  statements  true, 
and  relying  upon  them,  did  sell,  on  credit,  wool  to  the  defendant's  firm  as 
claimed  by  them,  and  that  the  plaintiffs  suffered  damage  by  reason  of  the 
premises  to  the  amount  of  $2,760.  The  court  rendered  judgment  for  the 
plaintiffs  for  this  amount,  and  the  defendant  appealed. 

The  reasons  for  appeal,  as  stated  on  the  record,  ^re  quite  numerous,  but 
they  may  all  be  disposed  of  by  the  answers  we  may  give  to  the  following 
questions:  Does  the  finding  of  the  court  show  that  the  defendant  was  guilty 
of  actual  fraud?  and  if  so,  did  the  plaintiffs  suffer  any  injury  in  consequence^ 
and  did  the  court  err  in  admitting  evidenceV  The  finding,  as  we  have  stated 
its  substance  above,  gives  a  most  emphatic  answer  to  the  fii*st  question,  in 
the  affirmative.  But  the  defendant's  counsel  base  their  claim  that  there  was 
no  actual  fraud  upon  an  additional  clause  in  the  finding,  which  is  as  follows: 
**It  does  not  appear  that  in  contracting  the  debt  in  question  the  defendant 
had  any  definitely  formed  plan  or  settled  design  to  defraud  the  plaintiffs,  or  to 
defraud  anybody.  He  had  had  no  especial  business  training.  He  was  not  an 
accountant.  He  was  wholly  ignorant  of  the  trade  in  wool.  He  had  never  had 
any  experience  in  running  or  managing  a  factory,  and  knew  nothing  of  the 
woolen  manufacture.  He  had  an  exaggerated  idea  of  the  profits  that  could 
be  made  in  that  business,  and  had  a  very  much  greater  confidence  in  himself 
as  a  business  man  than  the  subsequent  events  would  seem  to  justify.  He  was 
hopeful  and  trusting,  and  was  actuated  by  that  easy  credulousness  which 
comes  from  inexperience.  He  hoped  and  expected  to  pay  all  the  debts  that 
should  be  incurred  from  the  profits  which  he  hoped  and  expected  to  malce. 
The  facts,  however,  disclosed  at  the  trial,  show  that  there  was  never  any  rea- 
sonable ground  for  such  expectation.  Any  person  of  reasonable  prudence, 
and  with  a  reasonable  knowledge  of  business,  who  knew  all  the  facts  exactly 
as  the  defendant  knew  them,  would  have  foreseen  tliat  failure  was  inevita- 
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ble,  and  that  somebody  would  have  to  be  cheated."  This  may  have  lessened 
the  moral  turpitude  of  his  act,  but  it  will  not  suffice  to  antidote  and  neutral- 
ize an  intentionally  false  statement,  which  had  already  accomplished  its  object 
of  benefiting  himself,  and  of  misleading  the  plaintiffs,  to  their  injury.  Act- 
ual or  positive  fraud  consists  in  deception,  intentionally  practiced  to  induce 
another  to  part  with  property,  or  to  surrender  some  legal  right,  and  which  ac- 
complishes the  end  designed. 

All  that  this  additional  finding  shows  is  that  the  defendant's  fraud  did  not 
consist  in  a  preconceived  design  not  to  pay  for  the  wool,  but  the  fraud  was 
directed  to  the  obtaining  of  the  plaintiffs'  wool  on  credit,  by  statements  known 
to  be  false,  which  he  knew  could  not  be  obtained  if  he  told  the  truth,  and  the 
fraud  was  complete  when  the  end  was  accomplished  and  damage  resulted.  It 
is  a  mistiike  to  suppose  that  it  is  essential  to  a  fraudulent  intent  that  it  should 
reach  forward  and  actually  contemplate  the  resulting  damage  to  the  other 
party.  There  is  a  fraudulent  intent  if  one,  with  a  view  of  benefiting  himself, 
by  intentional  falsehood,  misleads  another  in  a  course  of  action  which  may 
be  injurious  to  him.  The  ulterior  hopes  and  expectations  of  the  defendant, 
60  much  relied  upon,  were  utterly  immaterial.  It  is  true  that  the  motive  to 
pay  at  some  future  time  was  innocent,  but  the  motive  to  obtain  present  pos- 
session and  title  to  another's  property,  by  the  use  of  falsehood,  and  fidse 
pretenses,  throwing  all  the  risk  of  loss  on  another,  was  corrupt.  As  well 
might  the  embezzler  of  another's  funds  plead  his  innocent  purpose  of  ultimate 
restitution,  or  the  forger  of  another's  name  as  Indorser  of  a  note  plead  his 
purpose  to  pay  the  note  himself  at  maturity.  It  is  conceivable  even  that  one 
might  be  guilty  of  larceny  by  taking  another's  money  to  meet  some  present 
exigency  of  his  own,  while  pleading  in  the  forum  of  conscience  his  purpose  to 
make  it  all  right  at  some  future  day.  Such  pernicious  reasoning  can  be  ac- 
cepted neither  in  the  forum  of  conscience  nor  in  that  of  law.  There  are  some 
decisions  in  other  jurisdictions  which  we  think  milled  the  counsel  for  the  de- 
fendant into  the  erroneous  position  we  have  endeavored  to  controvert.  The 
case  of  Morris  v.  Talcott,  96  K.  Y.  100,  was  cited.  There,  the  court  of  appeals 
found  error  in  the  court  below  in  denying  a  motion  to  vacate  an  order  for  the 
arrest  of  the  body,  but  it  was  placed  on  the  ground  that  **  there  was  no  evidence 
in  the  case  to  support  the  charge  of  fraudulent  representations,  except  the  fact 
that  the  defendant,  upon  being  requested  by  the  plaintiffs  to  give  them  an  in- 
dorser upon  a  note  for  the  balance  of  an  existing  account,  refused  to  do  so, 
saying  he  was  "perfectly  good  and  solvent  without  an  indorser."  So  in  Dyer 
v.  Tilton,  23  Vt.  313,  and  Jude  v.  Woodbum,  27  Vt.  415,  (cases  not  cited  by 
the  defendant,)  we  find  the  general  proposition  that  an  action  for  damage 
will  not  lie  for  false  and  fraudulent  representations  made  by  the  defendant  in 
reference  to  his  own  pecuniary  responsibility  and  circumstances,  whereby  the 
plaintiff  was  induced  to  sell  property  upon  credit.  But  these  cases  were  ex- 
pressly placed  on  the  ground  that  the  representations  were  expressions  of 
opinion,  and  not  false  assertions  of  fact,  and  this  is  the  important  distinction 
which  controls  the  case  at  bar.  Here,  there  was  false  assertion  as  to  specific 
facts  which  induced  the  delivery  of  the  wool  on  credit. 

The  next  question,  whether  the  finding  shows  that  damage  to  the  plain- 
tiffs resulted  from  the  fraud,  may  be  summarily  disposed  of  by  reference  to 
the  record.  The  finding  is  that  '*the  plaintiffs  have  suffered  damage  to  the 
amount  of  $2,760,  by  reason  of  the  premises."  It  is  to  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  there  was  appropriate  evidence  to 
justify  the  finding,  and  this  answer  is  conclusive.  But  the  precise  point 
which  the  defendant  makes  in  this  connection  is  that  the  subordinate  facts, 
as  detailed  in  the  finding,  do  not  show  that  the  plaintiffs*  debt  might  not 
have  been  collected  out  of  Smith,  the  other  partner  of  the  defendant.  The 
court  finds  that  Smith  was  connected  with  a  company  that  previously  owned 
the  premises  purchased  by  the  firm  of  Smith  &  Weber,  and  that  this  company 
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Iiad  become  insolvent,  and  that,  when  the  defendant  bought  the  wool,  the 
plaintiffs  understood  and  believed  that  Smith  was  a  man  of  no  pecuniary 
means;  and  it  is  pretty  obvious  that  the  fact  of  Smith's  insolvency  was  tac- 
itly, at  least,  conceded  by  the  defendant  during  the  trial.  At  any  rate,  no 
question  whatever  was  raised  in  the  court  below  in  regard  to  this  matter,  and 
we  may  accept  the  finding  of  the  court  in  regard  to  the  damage  as  conclusive, 
with  full  assurance  that  no  injustice  was  done  the  defendant  in  this  regard. 

There  remain  to  be  considered  only  two  questions  respecting  the  admission 
of  evidence,  and  these  are  of  such  a  nature  as  to  require  little  discussion. 
The  court  finds  certain  fraudulent  representations  made  on  the  fifteenth  of 
.  November,  1883,  and  again  on  the  twenty-second  day  of  February,  1884.  The 
defendant  objected  to  the  statements  made  on  the  fifteenth  of  November,  be- 
cause it  appeared  by  the  plaintiffs'  bill  of  particulars  that  the  debt  contracted 
on  that  day  was  afterwards  paid,  and  because  the  question  of  a  fraudulent  ob- 
taining of  a  general  credit  was  not  in  issue.  We  thinic  the  evidence  was  ad- 
missible. On  that  day  the  defendant  applied  to  the  plaintiffs  to  purchase 
wool  of  them,  not  simply  at  that  time,  but  from  time  to  time  in  the  future, 
to  supply  the  mill  of  Smith  &  Weber.  The  finding  is  that  he  "  wished  to  open 
an  account  with,  and  obtain  a  line  qf  credit  from,  the  plaintiffs,"  so  that  the 
representations  on  that  day  were  the  first  and  continuing  moving  cause  to  in- 
duce the  plaintiffs  to  sell  the  defendant  goods  on  credit  in  the  future,  and  did 
tend  to  prove  fraud  in  obtaining  a  general  credit;  and  then  the  representations 
which  followed  on  the  twenty-second  day  of  February  were  made  to  induce 
the  plaintiffs  to  continue  the  credit,  and  expressly  referred  to  and  reaffirmed 
the  truth  of  the  false  statements  of  the  November  previous,  so  that  the  state- 
ments were  so  interlocked  as  to  become  virtually  one.  The  letter  of  Febru- 
aiy  28, 1884,  which  was  objected  to,  expressly  referred  to  the  original  state- 
ments in  November  previous,  admitting  that  they  were  made,  and  reaffirm- 
ing that  they  were  true.    It  was  therefore  clearly  admissible. 

Another  question  of  evidence  is  referred  to  in  the  last  error  assigned,  but 
as  no  objection  on  that  account  was  made  in  the  court  below  it  need  not  be 
considered. 

There  was  no  error  in  the  judgment  complained  of. 

(The  other  judges  concurred.) 


Anthony,  £x'r,  9.  Anthony  and  others. 
(Bupreme  Oaurt  cf  Emm  of  Ooimectieut,    September  9, 1887.) 

1.  Wiii«— PBOVI8IOK8  IV  LiKU  or  DowKB. 

Where,  by  the  terms  of  the  will,  the  widow  takes  two-thirds  of  the  entire  Inoome 
of  the  personal  property,  and  the  use  of  nearly  one-half  of  all  the  real  estate,  it 
will  be  presumed  that  such  liberal  provisions  were  intended  to  be  exclusive  of 
dower  as  such.^ 
1  Sams— Inooxk  Patablk  Aknually. 

A  legacy  to  the  widow  of  **an  income  in  cash  of  $1,200  a  year  during  her  life'' 
is  payable  annually,  and  not  at  periods  during  the  current  years  at  the  discretion 
of  the  executors. 
IL  8axs— diATiiTX  or  Pxbpetuitib.  * 

The  testator  left  $4,000 ''  to  be  divided  e<;|ually "  among  the  widow's  **  legal 
heirs"  after  her  death,    ffeld^  the  will  containing  no  words  importing  a  present 
gift  or  bequest,  that  the  legacy  could  not  vest  until  the  death  of  the  widow,  and  it 
was  therefore  void,  as  contrary  to  the  Connecticut  statute  of  perpetuities. 
4.  Sams— '* Hubs"  Ck)iraTBDBn  to  Mean  Childrbv. 

The  income  of  the  residuary  estate  was  left  to  trustees  for  the  benefit  of  the  tes- 
tator's two  sons,  **and  their  families,"  during  the  lives  of  the  sons.  Upon  the 
death  of  either  leaving  '*do  heirs,"  $3,000  was  to  be  paid  to  the  widow,  (who  had 

1  As  to  right  of  the  widow  to  take  dower,  and  at  the  same  time  to  avail  herself  of  the 
provisions  made  in  her  behalf  by  the  will  of  the  husband,  and  as  to  the  presumption 
io  sach  cases,  see  In  re  Blaney,  (Iowa,)  34  N.  W.  Bep.  768,  and  note. 
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already  been  liberally  provided  for,)  if  living,    ffeldj  that  "heirs**  meant  chil- 
dren, and  that,  upon  the  death  of  one  of  the  sons  without  children,  the  widow 
then  living  took  the  $3,000 ;  its  payment  not  to  impair  the  income  already  payable 
to  her  under  the  will. 
6.  Same— Termination  of  Tbott— Distribution—Fee  Vkbtinq  in  Grandchild. 

Upon  the  death  of  the  testator^s  son  leaving  **  heirs,"  the  trustee  of  the  residuary 
estate  was  directed  to  pay  over  the  inootne,  as  before  the  death,  to  his  family,  until 
the  youngest  child  should  reach  the  age  of  21  years,  "at  which  time  the  property 
mav  be  divided  equally  among  the  heirs,  if  the  trustee  and  the  judge  of  probate 
shall  think  it  safe  to  do  so ;  it  being  my  desire  to  place  the  estate  so  tnat  it  cannot 
be  squandered  by  the  action  of  my  sons."  This  last  clause  contained  the  only  final 
disposition  of  the  residuary  estate,  and  when  the  son  died  his  only  child  was  the 
sole  heir  at  law  of  the  testator.  Held  that-,  intestacy  having  the  efiPect  of  defeating 
th§  spendthrift  trust  of  the  testator,  it  would  not  be  presumed  as  against  hia  grand- 
■on,  although  the  provision  for  distribution  was  merely  permissive,  and  that  the 
trust  was  valid,  the  grandchild  taking  the  fee  at  and  from  the  testator's  death. 

Reserved  case  from  superior  court,  New  Haven  county. 

Suit  for  the  construction  of  the  will  of  Willis  M.  Anthony,  deceased. 

B.  H.  Rogers,  for  J.  Hopkins  Anthony  and  Frances  G.  Anthony.  J.  W, 
Ailing  and  /.  H.  Webb,  for  Willis  M.  Anthony.  C.  R.  Ingereoll,  for  Sarah 
Anthony.  J.  9,  Clark,  for  Fhcebe  T.  Anthony.  Q.  R.  Cooley,  for  Carrie 
Anthony. 

Carpenter,  J.  This  is  a  suit  for  the  construction  of  a  will.  The  mate- 
rial parts  of  the  will  are  as  follows: 

^*  Second.  I  give,  devise,  and  bequeath  to  my  wife,  Sarah,  if  living  at  the 
time  of  my  death,  my  life  insurance  policy  of  two  thousand  dollars,  the  de- 
posit now  in  her  name  in  the  National  Savings  Bank,  and  all  the  furniture 
and  other  articles  of  housekeeping  and  clothing  which  I  may  be  possessed  of 
at  the  time  of  my  death,  of  which  there  shall  be  no  Inventory  taken,  to  be  hers 
and  her  heirs  forever.  Also  the  free  use  or  income  of  my  house  in  Meadow- 
street,  and  an  income  in  cash  of  twelve  hundred  dollars  a  year  during  her  life; 
and  after  her  death  to  divide  equally  among  her  legal  heirs  four  thousand  dol- 
lars, which  shall  be  theirs  forever." 

**  Fifth.  I  give,  devise,  and  bequeath  to  my  two  sons,  Henry  W.  and  Leman 
H.  Anthony,  the  balance  of  income  from  my  estate,  after  paying  expenses 
and  all  demands  against  said  estate,  to  be  paid  them  by  my  executor  and  trus- 
tee in  such  sums  and  at  such  times  as  they  may  tliink  best  for  the  interest 
of  my  sons  and  their  families,  during  the  lives  of  my  sons;  and,  in  case  of 
the  death  of  either  of  them,  to  pay  over  to  the  widow,  if  living,  three  thou- 
sand dollars,  providing  he  leaves  no  heirs;  and,  in  case  of  heirs,  the  division 
to  be  made  to  his  family  the  same  as  before  his  death,  until  the  youngest  child 
arrives  at  the  age  of  twenty-one  years,  at  which  time  the  property  may  be  di- 
vided equally  among  the  heirs,  if  the  trustee  and  judge  of  probate  shall  think 
it  safe  to  do  so;  it  being  my  desire  to  place  the  estate  so  that  it  cannot  be 
squandered  by  the  action  of  my  sons." 

The  first  question  is,  is  the  widow  entitled  to  dower  in  addition  to  the  pro- 
vision for  her  contained  in  the  second  article  of  the  will?  The  widow  does 
not  claim  dower,  and  it  is  contended  in  behalf  of  other  parties  that  she  is  not 
entitled  to  it.  The  case  shows  that  by  the  terms  of  the  will  the  widow  takes 
about  two-thirds  of  the  entire  income  of  the  personal  property,  and  the  use  of 
nearly  one-half  of  all  the  real  estate.     We  think  that  excludes  dower  as  such. 

The  second  question,  whether  the  61,200  per  year  is  payable  to  the  widow 
annually,  or  at  periods  during  the  current  years  at  the  discretion  of  the  exec- 
utor, requires  no  discussion.    The  payments  should  be  made  annually. 

The  several  questions  contained  in  subdivision  8  of  paragraph  9  of  the 
complaint  need  not  be  separately  considen^d.  They  are  substantially  dis- 
posed of  by  the  view  we  have  taken  of  the  main  question, — whether  the  legacy 
of  64,000  to  the  heirs  of  the  widow  vested  at  the  death  of  the  testator.    Its 
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validity  depends  npon  the  answer  to  that  question.  If  it  did  not  vest,  it  is 
conceded  that  the  bequest  is  inoperative,  being  contrary  to  the  statute  against 
perpetuities.  We  think  that  it  did  not,  and  could  not,  vest  until  the  death 
of  the  widow.  There  is  no  gift  of  this  sum  except  bj  the  provision  for  its 
distribution  at  the  death  of  the  widow,  and  there  are  no  presumptions  in  its 
favor,  such  as  presumptions  in  favor  of  offspring,  against  intestacy,  and  the 
like;  and  the  will  contains  no  words  importing  a  present  gift  or  bequest. 
Neither  is  there  a  class  in  existence  at  the  death  of  the  testator  capable  of 
taking.  The  class  described  is  clear  and  definite, — the  legal  heirs.  There  is 
no  uncertainty  or  ambiguity,  but  its  members  can  only  be  ascertained  when 
the  time  for  distribution  arrives, — at  the  death  of  the  widow.  In  this  respect 
it  differs  materially  from  ordinary  class  gifts  to  children,  nephews,  nieces, 
etc.  The  word  ''heirs,"  in  this  place,  is  not  the  equivalent  of  nephews  and 
nieces,  and  we  cannot  so  interpret  it.  It  is  sometimes  used  in  wills  as  syn- 
onymous with  children,  but  seldom,  if  ever,  as  synonymous  with  nephews  and 
nieces.  Such  relatives  may  become  heirs;  so,  also,  may  persons  who  do  not 
sustain  that  relation.  No  one  is  heir  to  the  living;  and  presumptive  heirs, 
as  the  term  imphes,  may  never  become  heirs  in  fact.  So  that  Mrs.  Anthony 
while  living  has  no  heirs.  At  her  death,  for  the  first  time  the  class  of  per- 
sons here  described  springs  into  existence.  Till  then  the  individuals  consti- 
tuting that  class  are  uncertain;  consequently  there  is  no  class  and  no  indi- 
viduals capable  of  taking. 

Under  the  fifth  article  of  the  will,  all  the  parties  in  interest  contend  that  the 
word  "heirs,"  as  used  in  connection  with  the  death  of  the  sons,  means  chil- 
dren. We  think  that  that  is  clearly  the  meaning  of  the  testator,  and  that  so 
construing  it  gives  effect  to  his  intention.  One  of  the  sons,  Henry  W.,  hav- 
ing died  without  children,  his  widow  is  entitled  to  the  legacy  of  $3,000;  sub- 
ject, however,  to  this  condition:  that  its  payment  shall  not  impair  the  income 
payable  to  the  widow.  The  other  son  died  leaving  one  child,  Willis  M.  An- 
thony, who  is  the  only  living  descendant  and  the  sole  heir  at  law  of  the  testa- 
tor. The  income  of  the  estate — subject,  of  course,  to  prior  bequests — is  to 
be  paid  to  Leman's  family,  including  the  widow,  till  the  child  becomes  21 
years  old,  at  which  time  he  takes  all  the  estate  not  before  disposed  of,  under 
the  will,  by  purchiise,  and  not  by  descent.  It  is  true  that  the  only  language 
in  the  will  importing  a  gift  of  the  principal  of  the  estate  to  Willis  is  found  in 
the  provision  permitting  a  distribution  to  him  when  he  arrives  at  the  age  of 
21  years;  but  it  is  also  true  that  that  is  the  only  disposition  of  the  estate.  If 
it  is  not  given  to  him,  it  is  given  to  no  one.  Hence  the  presumptions  in  favor 
of  offspring,  and  against  intestacy,  come  in  to  aid  the  inference  to  be  drawn 
from  the  permissive  distribution,  that  the  testator  intended  that  his  grand- 
children should  take  the  fee  in  his  estate  from  his  death.  In  this  connection 
the  last  clause  of  the  fifth  article  is  significant.  He  certainly  intended  that 
u nder  no  ci rcumstances  shou Id  the  fee  vest  i n  the  sons.  Intestacy  might  have 
defeated  that  intention.  The  permissive  character  of  the  provision  for  a  dis- 
tribution, instead  of  a  positive  direction,  is  peculiar.  It  probably  emanated 
from  his  abundant  caution  to  prevent  his  estate  from  being  squandered,  and 
to  secure  it  to  bis  descendants.  If  so,  and  in  any  event,  it  should  not  be  per- 
mitted to  prevent  the  estate  from  vesting  in  the  grandchildren. 

We  think  the  word  '*heirs,"  in  the  provision  for  a  final  disposition  of  the 
estate,  is  used  in  the  same  sense  in  which  it  is  twice  previously  used  in  the 
aame  article,  and  means  children. 

This  view  of  the  case  renders  it  clear  that  the  trust  contemplated  for  the 
benefit  of  the  family  of  Leman  H.  Anthony  is  legal  and  operative,  and  must 
continue  during  the  minoiity  of  Willis  M.  Anthony. 

The  superior  court  is  advised  that  the  widow  is  not  entitled  to  dower;  that 
the  annuity  to  the  widow  is  payable  annually;  that  the  attempted  gift  to  the 
heirs  of  the  widow  is  void;  that  the  word  "heirs"  in  the  fifth  article  of  the 
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wiU  means  children;  that  the  trust  created  by  the  fifth  article  is  valid;  and 
that  the  residue  of  the  estate  vests  under  the  will  in  Willis  M.  Anthony. 
(The  other  judges  concurred.) 

Hutchinson,  Jr.,  v.  Bobebts  and  another. 

{Court  of  Chancery  of  Delaware.    September  10, 1887.) 

Pbikoipal  awd  Surety  —  SuRwnBB  ow  Appeal-Bowd — Paym bitt  to  One  Subett  bt 
Thibd  Party— Coktbibutiok. 

Plaintilf  and  the  defendants  were  sureties  for  different  amounts  on  separate  appeal- 
bonds,  given  by  one  B.  To  indemnify  them,  B.  gave  them  one  bond,  to  secure  to 
each,  pro  rata,  the  amount  lie  might  have  to  pay  on  the  appeal-bond  signed  by 
him.  Plaintiff  and  defendants  were  compeU'ed  to  pay  the  bonds  signed  by  them, 
and  entered  up  judgment  against  B.  on  the  indemnifying  bond.  The  defendants 
assigned  their  interest  in  this  judgment  to  the  wife  of  B.,  she  paying  to  each,  from 
her  own  money,  the  amount  he  had  paid  on  the  bond  on  which  he  was  liable. 
Plaintiff  sued  the  defendants  for  a  pro  roto  distribution  of  the  money  received  by 
them.  Held^  that  deiendants  were  not  liable  to  their  co-surety  for  contribution  for 
the  money  reoeived  by  them  from  the  purchaser  of  their  interest  in  the  judgment 
against  their  principal,  when  the  money  80  received  waa  not  that  of  the  priucipal 
debtor. 

Bill  in  chancery,  Kent  county. 

C  ff.  B.  Day,  for  complainant. 

All  the  sureties  are  entitled  to  share  in  the  Indemnity  taken  by  one  of  the 
co-sureties.  Where  a  co-surety  or  joint  obligee  receives  more  than  his  propor- 
tion or  part  of  the  indemnitv,  he  becomes  a  trustee  for  his  co-sureties,  or  joint 
obligees.  Brotim  v.  Bap,  18  N.  H.  102;  Low  v.  Smart,  5  N.  H.  353;  Scnb- 
ner  v.  Adams,  73  Me.  541;  Jones  v.  Newhall,  115  Mass.  244.  A  party  co- 
surety may  waive  the  right  to  any  indemnity  taken  by  another  co-surety;  and 
by  the  same  reasoning  those  who  are  not  co-sureties  may  take  an  interest  in 
any  property  delivered  for  the  benefit  of  two  or  mure  persons  by  contract. 
Tyu8  V.  De  Jamette,  26  Ala.  280-289;  Steele  v.  Mealing,  24  Ala.  285-290.  A. 
party  may  become  co-surety  by  agreement.  Birkey  v.  Butler,  18  Ohio  St.  514- 
522.  A  party  may  proceed  on  his  indemnity  before  paying  the  debt.  1  Poth. 
Obi.  284, 441,  margin.  A  joint  surety  may  waive  the  right  of  contribution. 
Why  may  not  different  sureties  unite  by  a  joint  instrument  to  participate  in 
the  property  of  the  defendant  for  indemnification.  Story,  Cont.  §  644,  p.  609  ; 
Weston  V.  Mason,  3  Burrows,  1727. 

Nathaniel  Smithers,  for  respondents. 

Saulsbubt,  Oh.  Where  there  are  two  or  more  sureties  for  the  same  prin- 
cipal debtor,  or  for  the  same  debt  or  obligation,  whether  on  the  same  or  dif- 
ferent instruments,  and  one  of  them  has  actually  paid  or  satisfied  more  than 
his  proportionate  share  of  the  debt  or  obligation,  he  is  entitled  to  a  contribu- 
tion from  each  and  all  of  his  co-sureties,  in  order  to  reimburse  him  the  excess 
paid  over  his  share,  and  thus  to  equalize  the  common  burden.  The  same  doc- 
trine applies,  and  the  same  remedy  is  given,  between  all  those  who  are  jointly, 
or  jointly  and  severally,  liable  on  contract,  or  in  the  nature  of  contriict.  Tliis 
principle  does  not  apply  where  the  debt  or  obligation  for  which  there  are  two 
or  more  sureties  for  the  same  principal  debtor  is  not  the  same.  One  or  more 
obligees  in  a  bond  of  indemnity  given  to  three  persons  by  a  principal  debtor 
for  whom  they  were  severally  sureties,  but  not  for  the  same  debt  or  obliga- 
tion, and  on  different  instruments,  according  to  their  liability  as  such  sureties 
for  the  principal  debtor,  are  not  liable  to  account  in  equity  to  their  co-obligee 
in  said  bond  for  the  sale  or  assignment  of  their  individual  interest  in  said 
bond  of  indemnity  or  judgment  thereon,  or  for  the  money  received  from  a 
purchaser  of  said  interest  for  a  valuable  consideration.    The  complainant, 
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Samuel  Hutchinson,  Jr.,  was  surety  for  John  H.  Bewlej  to  one  Tilgbman 
Foxwell  in  a  judgment  bond  for  the  payment  of  $1,000.  Samuel  Koberts 
was  surety  for  said  Bewley  to  Charles  Munbers  in  a  bond,  the  debt  of  which 
originally  was  tl»e  sum  of  $1,000.  Daniel  Palmatary  was  surety  for  said  Bew- 
ley to  William  Sharp  for  the  siHn  of  $700.  Bewley,  on  the  twelfth  day  of  Oc- 
tober, 1878,  executed  a  judgment  bond  to  said  Hutchinson,  Roberts,  and  Pal- 
matary in  the  sura  of  $3,900.  conditioned  for  the  payment  to  them  of  the  sum 
of  $1,950.  In  the  body  of  the  bond  there  was  a  note  in  the  words:  "This 
bond  is  given  as  further  security  as  my  indorser  on  certain  judgment  bonds, 
and  for  the  mutual  benefit  of  each  party  named  in  the  within  obligation,  ac- 
cording to  liability  for  me  as  surety."  Judgment  was  entered  on  tlie  bond  so 
executed  by  Bewley  in  favor  of  his  said  indorsers  on  the  fourteenth  day  of 
October,  1878.  The  several  sureties  afterwards  paid  the  several  sums  of 
money,  respectively,  for  which  they  were  respectively  sureties.  The  sura  paid 
by  Hutchinson  on  the  thirteenth  day  of  July,  1882,  was  $1,290.  Samuel  Rob- 
erts, on  the  twelfth  day  of  December,  1881,  paid  the  sum  of  $630.05,  princi- 
pal and  interest,  to  Charles  Munbers.  Daniel  Palmatary  paid  to  William  Sharp, 
on  the  tenth  day  of  December,  1881,  the  sum  of  $875,  principal  and  interest^ 
and  each  of  the  sureties,  respectively,  took  assignments  of  the  evidences  of 
their  indebtedness,  respectively,  as  sureties  for  sjyid  Bewley.  On  the  twelfth 
day  of  December,  1881,  Daniel  Palmatary  assigned,  transferred,  and  set  over 
all  his  part,  share,  and  interest  in  the  judgment  in  favor  of  Samuel  Hutchin- 
son, Jr.,  Samuel  Roberts,  and  Daniel  Palmatai^  versus  John  H.  Bewley,  unto 
Mary  J.  Bewley,  wife  of  John  H.  Bewley,  at  her  risk  of  collection,  in  consid- 
eration of  tlie  sum  of  $700,  with  interest  thereon  from  October  10, 1877;  that 
being  the  amount  for  which  he  (said  Palmatary)  was  liable  as  surety  for  said 
John  H.  Bewley,  and  which  had  been  paid  by  him.  On  the  same  day,  Samuel' 
Roberts  made  a  similar  assignment  of  his  part,  share,  and  interest  in  said 
judgment  for  the  sura  of  $680,  being  the  sum  for  which  he  was  liable,  as 
surety  to  said  John  H.  Bewley,  to  Charles  Munbers,  unto  the  said  Mary  J. 
Bewley,  wife  of  John  Bewley,  expressly  at  her  risk  of  collection.  Tlie  judg- 
ment of  Samuel  Hutchinson,  Jr.,  Samuel  Roberts,  and  Daniel  Palmatary  vs^ 
John  n.  Bowley  was  the  same  judgment  recovered  by  them  against  John  H. 
Bevvley  on  the  said  bond,  executed  in  their  favor,  by  Bewley  to  them,  as  hia 
sureties,  as  aforesaid. 

It  is  not  disputed,  but  in  fact  admitted,  that  the  money  so  paid  to  Palmatary 
and  Roberts,  as  a  consideration  of  their  respective  assignments  in  said  judg- 
ment to  Mary  J.  Bewley,  was  her  own  individual  and  exclusive  property 
and  money,  and  not  tlie  money  of  John  H.  Bewley,  her  husband.  Hutchin- 
son has  never  received  anything  from  anybody  in  consideration  or  payment 
of  his  share,  part,  and  interest  in  said  judgment  of  himself,  Roberts,  andj 
Palmatary  against  Bewley,  and  has  never  made  any  assignment  thereof  to  anjr 
person.  It  seems  that  John  H.  Bewley  was,  at  the  time  he  executed  the  said 
bond  in  favor  of  Samuel  Hutchinson,  Jr.,  Samuel  Roberts,  and  Daniel  Pal- 
matary, and  is  now,  insolvent.  In  his  bill  filed  in  this  case  he,  Hutchinson,  the 
complainant,  prays:  (1)  That  the  said  "Samuel  Roberts  may  be  decreed  a 
trustee  for  your  orator  for  the  sum  of  one  hundred  and  seventy-eight  dollars 
and  twenty-six  cents, with  interest  thereon  from  the  twelfth  day  of  December, 
one  thousand  eight  hundred  and  eighty-one,  and  that  the  said  Samuel  Roberts 
he  decreed  to  pay  to  your  orator  the  said  sum  of  one  hundred  and  seventy- 
elgiit  dollars  and  twenty-six  cents,  with  interest  thereon  from  tiie  twelfth 
day  of  December,  1881.  (2)  That  the  said  Daniel  Palmatary  may  ba  decreed 
a  trustee  for  your  orator  for  the  sum  of  two  hundred  and  forty-seven  dollars 
and  fifty-six  cents,  witli  interest  thereon  from  the  twelfth  day  of  December, 
one  thousand  eight  hundred  and  eighty-one,  and  that  the  said  Daniel  PaUna- 
tary  be  decreed  to  pay  to  your  orator  the  said  sum  of  two  hundred  and  forty- 
seven  dollars  and  fifty-six  cents,  with  interest  thereon  from  the  twelfth  day 
v.llA.no.l--4 
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of  December,  1881.  (3)  That  the  said  Samuel  Roberts  and  Daniel  Palmataiy 
rnay  be  decreed  trustees  for  your  orator  for  the  sum  of  four  hundred  and 
twenty-five  dollars  and  eighty-two  cents,  with  interest  thereon  from  the 
twelfth  day  of  December,  one  thous^ind  eight  hundred  and  eighty-one,  and 
that  the  said  Samuel  Roberts  and  Daniel  Pidmatary  be  decreed  to  pay  to  your 
orator  the  said  sum  of  four  hundred  and  twenty-five  dollars  and  eighty-two 
cents,  with  interest  thereon  from  the  twelfth  day  of  December,  1881.  (4) 
That  the  said  Samuel  Roberts  may  be  decreed  a  trustee  for  your  orator  for  the 
excess  he  received  beyond  his  just  and  equitable  pro  rata  share  or  part  which 
shall  be  found  in  the  determination  of  this  cause,  and  that  he  be  decreed  to 
pay  the  same  to  your  orator,  with  interest  thereon  from  the  twelfth  day  of 
December,  1881.  (5)  That  the  said  Daniel  Palmatary  may  be  decreed  a  trus- 
tee for  your  orator  for  the  excess  he  received  beyond  his  just  and  equitable 
pro  rata  share  or  part  which  shall  be  found  in  the  determination  of  this 
cause,  and  that  l\e  be  decreed  to  pay  the  same  to  your  orator,  with  interest 
thereon  from  the  twelfth  day  of  December,  1881.  (6)  That  the  said  Samuel 
Roberts  and  Daniel  Palmatary  may  be  decreed  trustees  for  your  orator  for  the 
excess  they  received  beyond  their  just  and  equitable  jpro  rata  shares  or  parts 
%vhicli  shall  be  found  in  the  determination  of  this  cause,  and  that  they  be  de- 
creed to  pay  the  same  to  your  orator,  with  interest  thereon  from  the  twelfth 
day  of  December,  1881.  (7)  That  the  complainant  may  have  such  farther  or 
other  relief  as  the  nature  of  the  case  may  require." 

The  contention  of  the  counsel  for  the  complainant,  if  I  properly  understand 
him,  is  that  the  bond  to  Hutchinson,  Roberts,  and  Palmataiy,  being  joint,  any 
payment  by  anybody  for  any  interest  therein,  or  as  a  consideration  for  the 
assignment  of  any  interest  therein,  by  any  of  the  obligees  therein,  necessarily 
inures  to  the  benefit  of  all  the  obligees,  in  pro  rata  proportions,  or  according 
lo  their  respective  interests  therein,  as  the  several  sureties  of  the  said  John 
II.  Bewley.  His  idea  seems  to  be  that,  the  bond  of  itself  being  property, 
an3rthing  received  on  account  of  any  interest  therein  must  be  applied  equi- 
tably for  the  benefit  of  all  the  obligees.  Now,  it  is  true  that  in  one  sense  the 
bond  executed  by  Bewley  in  favor  of  Hutchinson,  Roberts,  and  Palmatary  is 
property,  but  property  not  in  Bewley,  but  the  obligees  in  said  bond;  it  is 
what  is  called  a  chose  in  action.  As  such  it  is  payable  to,  assignable  by,  and 
descendible  from,  the  obligees,  beneficially,  according  to  the  interests  of  each 
therein.  It  is  no  property  of  John  H.  Bewley,  nor  assignable  by,  nor  trans- 
missible from,  him.  It  is  a  burden  or  obligation  upon  him,  which  is  legally 
enforceable  against  any  estate  he  may  have  or  acquire,  and,  in  case  o£  his 
<death,  remaining  unpaid,  it  would  not  be  assets  of  his  estate,  but  would  con- 
stitute a  debt  which  the  assets  of  his  estate  would  be  bound  to  pay.  The 
only  effect  of  the  assignment  of  his  Interest  in  the  judgment  against  Bewley, 
i)y  Roberts,  to  Mrs.  Bewley,  was  the  substitution  of  her  in  his  place,  or 
j*ather  to  his  interest  therein,  as  his  assignee.  The  same  may  be  said  in  re- 
spect to  the  assignment  by  Palmatary  to  her.  These  assignments  in  no  respect 
xiperate  as  a  payment  by  John  H.  Bewley,  or  discharge  him  from  obligation 
Xo  pay  any  part  of  said  judgment  to  any  person  entitled  to  any  interest 
Jtherein,  whether  as  an  original  obligee,  or  as  an  assignee  of  such  obligee. 
The  obligation  of  Mr.  Bewley  remains  the  same,  as  to  amount  of  payment  on 
^aid  judgment,  as  it  was  at  the  time  of  the  confession  thereof.  The  bene- 
Hcial  interests  therein  have  only  in  part  been  changed  by  the  assignments 
made  by  two  of  the  obligees  to  Mrs.  Bewley,  at  her  own  risk.  So  that,  since 
(Lhe  assignments,  the  beneficiaries  in  any  money  which  may  be  received  on 
said  judgment  are  Samuel  Hutchinson,  Jr.,  and  Mary  J.  Bewley,  and  not 
:Samuel  J.  Hutchinson,  Jr.,  Samuel  Roberts,  and  Daniel  Palmatary.  But  this 
in  no  manner  affects  the  share  and  interest  which  Mf.  Hutchinson  will  be 
entitled  to  receive  out  of  the  moneys  whicl)  may  be  received  hereafter  from 
John  Bewley,  or  his  estate,  on  said  judgment. 
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I  do  not  understand  that  it  was  denied  in  tlie  argament  that  each  of  the  ob- 
ligees in  said  bond  had  such  a  beneficial  interest  therein  as  was  in  equity  as- 
signable. Indeed,  no  question  could  have  been  raised  in  this  respect.  The 
right  is  too  dear  to  be  questioned.  The  only  contention  is  whether  or  not 
Mr.  Hutchinson,  the  complainant,  is  entitled  in  equity  to  have  a  pro  rata 
share,  according  to  tj^e  condition  of  the  bond  from  Bewley  to  Hutchinson, 
Roberts,  and  Palmatary,  of  the  money  received  by  Roberts  and  Palmatary  from 
Mrs.  Bewley,  as  their  assignee.  If  Hutchinson  is  so  entitled,  it  must  be  upon 
the  equitable  principle  of  contribution  among  individuals  subject  to  a  common 
burden,  and  where  one  bears  more  than  his  proper  share  thereof.  This  right  of 
coutribution  in  equity  may  be  thus  described:  "Where  there  are  two  or  more 
sureties  for  the  same  principal  debtor,  and  for  the  same  debt  or  obligation, 
whether  on  the  same  or  on  different  instruments,  and  one  of  them  has  actu- 
ally paid  or  satisfied  more  than  his  proportionate  share  of  the  debt  or  obliga- 
tion, he  is  entitled  to  a  contribution  from  each  and  all  his  co-sureties,  in  order 
to  reimburse  him  for  the  excess  paid  over  his  sliare,  and  thus  to  equalize  their 
common  burdens.''  The  same  doctrine  applies,  and  the  same  remedy  is  given, 
between  all  those  who  are  jointly  and  severally  liable  on  contract,  or  obl.ga- 
tion  in  the  nature  of  contract.  The  right,  however,  may  be  controlled  or 
modified  by  express  agreement  among  the  co-sureties  or  debtors.  This  doctrine 
of  contribution  rests  upon  the  maxim,  "Equality  is  equity." 

Although  contribution  is  based  upon  general  considerations  of  justice,  and 
not  upon  any  notion  of  an  implied  promise,  a  jurisdiction  at  law  has  become 
well  settled  which  is  suflBcient  in  all  ordinary  cases  of  suretyship  or  joint  lia- 
bility. The  equitable  jurisdiction,  however,  still  remains,  and  has  some  im- 
portant advantages.  All  the  co-sureties  and  the  principal  debtor  being  parties 
to  the  equity  suit,  the  liabilities  of  each,  and  their  exoneration  by  the  principal 
debtor,  can  be  adjusted  and  established  by  a  single  decree.  If  one  or  mure  of 
the  co-sureties  are  insolvent,  the  plaintiff  can,  in  equity, obtain  a  proportion- 
ate increase  of  contribution  from  the  others  that  are  solvent.  It  seems,  how- 
ever, that  the  surety  must  first  resort  to  the  principal  debtor,  and  tl)at  lie  can 
only  compel  contribution  in  equity  when  he  has  failed  to  obtain  exoneration 
from  the  principal.  In  the  case  before  me,  however,  it  is  admitted  that  John 
Bewley  is  insolvent.  While  the  right  to  contribution  exists  among  sureties, 
exoneration  exists  as  against  the  original  debtor,  and  hence  it  follows  that 
any  payment  made  by  the  principal  debtor  to  one  or  more  of  the  sureties,  or 
any  assignment  or  receipt  by  such  of  the  lands,  goods,  chattels,  rights,  or  cred- 
its of  the  principal  debtor,  will  inure  to  the  benefit  equally  of  the  other  co- 
sureties to  whom  such  an  assignment  or  transfer  has  not  been  made;  and 
they  wUl  be  entitled  to  contribution  by  the  sureties  to  whom  such  assignment 
or  transference  may  have  been  made.  See  8  Pom.  Eq.  Jur.  §  1418,  and  notes, 
where  the  authorities  are  very  numerously  cited. 

These  principles  conclusively  show  that  the  money,  property,  and  effects 
which  have  been  received  by  one  co-surety  in  discharge  or  payment  of  a  debt 
of  a  principal,  or  towards  a  relief  from  the  payment  of  such  debt,  must  be  the 
money,  property,  and  effects  of  the  principal  debtor,  and  not  those  of  a  pur- 
chaser of  an  interest  due  in  an  obligation  by  the  principal  to  the  sureties  or 
other  persons.  It  is  not  even  suggested  in  the  present  case  that  either  Rob- 
erta or  Palmatary  has  ever  received  any  money,  property,  or  effects  of  John 
Bewley,  the  principal  debtor,  towards  the  payment  of  the  principal  debt,  or 
towards  the  relief  for  the  payment  of  the  same  debt  or  obligation.  And  it 
cannot  be  contended,  successfully  at  least,  that  the  money  or  other  effects  of 
Mrs.  Bewley  was  subject  to  the  payment  of  any  debt  of  John  Bewley.  She 
had  a  perfect  right  to  do  what  she  pleased  with  her  own;  to  throw  it  away, 
to  give  it  away,  or  purchase  from  any  one  any  property  or  debt  to  which  such 
person  might  be  entitled, — even  these  two  sureties,  Roberts  and  Palmatary, 
in  an  obligation  due  by  her  husband  to  Hutchinson  and  themselves, — and  n^ 
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principle  of  equity,  as  administered  in  equitable  tribunals,  can  compel  them 
to  sliare  the  amount  so  received  by  tliem  from  her. 
The  bill  of  complaint  is  dismissed. 


Town  of  Woodbury  v.  Bruce.* 

{Supreme  Court  of  Vermont,    Wasliington.    November  9.  1887.) 

MoRTo AGE— Fraudulent  Discharge  by  Trustee— Estoppel  against  Beneficiary. 

N.,  as  trustee  of  the  United  States  surplus  ftiiids  for  the  town  of  Woodbury,  pro- 
cured a  mortgage  from  W.  securing  a  note  previously  given  by  W.  to  the  town,  and 
also  securing  two  other  notes  held  by  N.  in  his  own  right.  Subsequently  N.  pur- 
chased the  land  upon  which  said  mortgage  was  given,  and  without  payment  oi  the 
notes  of  the  town  discharged  the  mortgage  and  sold  the  land  to  B.,  who  had  full 
knowledge  of  such  discharge,  and  of  the  fact  that  the  note  was  unpaid.  iTeW,  that 
the  discharge  was  a  gross  fraud,  and  that  the  town  was  not  estopped  from  assertinz 
its  rights  under  the  mortgage,  and  that  as  between  the  town  and  B.  the  town  bad 
the  superior  equity. 

Appeal  from  chancery. 

Bill  to  foreclose  a  mortgage.  Heard  on  the  pleadings  and  report  of  a  special 
master,  September  term,  1686;  Powers,  Chancellor.  Decree  that  the  fore- 
closure be  granted,  with  the  usual  time  of  redemption. 

The  master  found  as  follows:  "That  on  the  ninth  day  of  February,  A.  D. 
1874,  one  George  H.  Wells,  then  of  said  Woodbury,  gave  his  promissory  note 
to  the  trustee  of  the  United  States  revenue  money  (surplus  fund)of  said  town 
of  Woodbury,  or  his  successor  in  office,  for  the  sum  of  $100.20,  payable  ou© 
year  from  its  date,  with  interest  annually.  That  said  note  was  then  unsecured, 
except  by  the  name  of  said  Wells,  and  remained  so  until  July  10,  1874,  at 
which  time  one  A.  W.  Nelson,  of  said  Woodbury,  then  sole  trustee  of  the  sur- 
plus fund  in  said  town  of  Woodbury,  procured  the  said  Wells  note,  together 
with  a  note  due  from  said  WelLs,  to  himself,  personally,  and  another  note  due 
to  one  A.  E.  Judevine,  to  be  secured  by  a  mortgage  deed  from  the  said  Wells, 
and  his  wife,  and  in  form  running  to  said  A.  W.  Nelson,  personally,  convey- 
ing lot  46  in  Janes  survey,  so  called,  in  said  Woodbury,  containing  one  hun- 
dred acres  of  land,  more  or  less;  that  Wells  paid  a  year's  interest  on  his  said 
note,  due  in  February,  1875,  but  none  of  the  principal;  that  said  Wells  died 
some  time  in  the  first  part  of  the  year  1876,  and  said  A.  W.  Nelson  soon  after 
took  out  a  letter  of  administration,  and  proceeded  to  settle  said  Wells'  estate; 
that  Edwin  Bruce,  the  defendant  in  this  cause,  and  one  Hiram  Putnam  were 
the  commissioners  who  adjusted  the  claims  against  said  Wells'  estate,  and 
that  on  the  fourteenth  day  of  September,  1875,  they  allowed  the  amount  of 
said  surplus  fund  note  against  said  estate  at  the  sum  of  $109.94.  The  com- 
missioners'report  is  dat^  October  21, 1877,  and  was  filed  December  31, 1877, 
and  it  is  in  the  handwriting  of  the  said  A.  W.  Nelson,  except  the  signature  of 
the  commissioners,  and  of  the  justice  who  qualified  them.  A.  W.  Nelson 
continued  to  be  sole  trustee  of  the  surplus  fund  in  Woodbury  till  the  annual 
March  meeting  in  1877.  To  settle  the  Wells  estate  he,  as  administrator,  pro- 
cured a  license  from  the  probate  court  sometime  in  1876,  to  sell  the  real  es- 
tate belonging  thereto,  either  at  public  auction  or  private  sale;  and  on  the 
third  of  December,  1876,  he  sold  and  conveyed  in  form  to  one  R.  W.  Bruce, 
by  administrator's  deed,  said  lot  46  for  the  sum  of  $1,600.  Said  R.  W.  Bruce 
at  the  same  time,  by  quitclaim  deed,  conveyed  the  farm  back  to  said  A.  \V. 
Nelson.  I  find  that  said  farm  was  ample  security  for  all  the  notes  described 
in  the  Wells  mortgage  to  Nelson.     On  the  third  day  of  December,  A.  D. 

*  Reported  by  Seuter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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2876.  said  A.  W.  Nelson  indorsed  the  following  discharge,  or  attempted  dis- 
charge, upon  the  said  mortgage,  viz.:  *  Woodbury,  December  3,  1W6. 

"*  Having  received  the  contents  of  the  notes  specified  in  this  moi-tgage,  ac- 
cording to  the  tenor  and  effect  of  the  same,  I  hereby  discharge  this  mortgage 
in  full.  A.  W.  Nelson,    [l.  s.] 

"*  Witness;    Am  J.  Batchelder.' 

"The  exact  time  when  said  indorsement  was  made  by  Nelson  on  the  mort- 
gage is,  as  the  case  appears  to  me,  a  little  uncertain  whether  made  on  that 
day  or  some  time  afterwards,  but  I  find  a  balance  of  proof  that  it  was  written 
on  the  day  of  its  date.  Said  discharge  on  the  mortgage  has  never  been  re- 
corded in  the  land  records  of  said  town  of  Woodbury,  and  there  was  no  proof 
before  me  that  it  was  ever  offered  for  record.  The  Wells  note  and  mortgage 
were  both  in  the  hands  of  said  A.  W.  Nelson  after  they  were  given,  till  he 
gave  the  note  over  to  his  successor  in  ofiice,  trustee  of  surplus  fund,  in 
March,  1877.  He  kept  the  mortgage  himself  afterwards.  I  find  that  the 
said  conveyance  of  the  Wells  farm  to  B.  W.  Bruce,  by  the  administrator,  was 
really  a  fictitious  conveyance,  and  no  consideration  passed  for  it  from  or  to 
Bruce,  and  that  the  farm  was  really  bid  off  by  A.  W.  Nelson,  and  that  B.  W. 
Bruce  acted  for  him  in  the  purchase,  and  he  immediately  quitclaimed  the 
form  to  Nelson  according  to  an  arrangement  previously  made  between  them. 
The  deeds  from  Nelson,  administrator,  to  B.  W.  Bruce,  and  from  B.  W. 
Bruce  back  to  Nelson,  both  appear  on  the  face  of  the  papers  to  have  been  ac- 
knowledged by  Loverin  Lyford,  a  justice  of  the  peace,  on  the  fourteenth  day 
of  February,  A.  D.  1876.  I  find,  however,  by  the  oral  proof  of  said  justice 
and  of  Nelson  that  the  said  deeds  were  really  acknowledged  and  completed  on 
the  fourteenth  day  of  February,  A.  B.  1877,  and  that  the  date  of  the  year, 
1876,  is  an  error. 

"March  6, 1877,  the  town  of  Woodbury  at  the  annual  March  meeting  ap- 
pointed P.  B.  Lyford,  Joseph  Benjamin,  and  said  B.  W.  Bruce,  as  its  select- 
men, and  I.  G.  Jewell,  W.  B.  Goodell,  and  Thomas  Harvey,  trustees  of  the 
surplus  fund,  and  they  all  entered  upon  the  duties  of  their  respective  offices. 
A.  W.  Nelson  went  out  of  town  office  at  that  time.  March  10,  A.  D.  1877, 
A.  W.  Nelson  sold  and  deeded  the  said  Wells  farm  to  the  defendant,  Edwin 
Bruce,  by  a  full  warranty  deed,  for  $1,750.  The  trade  included  about  $50 
worth  of  personal  property.  1  find  that  Nelson  informed  Edwin  Bruce  at  or 
near,  and  before,  the  time  he  deeded  the  farm  to  him  how  he  considered  the 
Wells  mortgage  to  be  discharged,  and  what  he.  Nelson,  had  done  to  discharge 
it,  and  to  clear  the  title.  Tills  trade  had  been  in  negotiation  about  a  month 
before  the  deed  was  executed.  1  find  that  the  defendant,  Bruce,  acted  in  good 
faith  in  the  matter,  and  that  he  and  Nelson  looked  at  the  matter  of  tne  mort- 
gage being  discharged  alike;  they  considered  it  a  legal  discharge  of  the  mort- 
gage, but  defendant  knew  that  the  Wells  note  had  not  been  paid  by  said  Nel- 
son to  the  town  of  Woodbury.  I  find  that  the  defendant,  Bruce,  proceeded 
to  pay  Nelson  for  the  Wells  farm  in  different  installments.  He  paid  $221  in 
cash,  and  turned  over  to  Nelson  a  mortgage  amounting  to  $548.55  at  the  time 
he  took  his  deed,  and  made  payments  at  different  times  on  it  for  a  year  or  more 
following,  until  he  had  fully  paid  up  the  $1,750  to  Nelson.  The  exact  time 
when  be  finished  paying  for  the  farm  did  not  appear.  Nelson  finished  settling 
up  the  Wells  estate,  paying  debts,  etc.  He  paid  up  the  Judevine  note  that 
was  secured  in  the  Wells  mortgage,  and  got  his  own  paid  by  the  sale  to  de- 
fendant. He  did  not  pay  to  the  town  of  Woodbury,  or  to  any  of  its  officers, 
any  part  of  the  principal  of  the  Wells  note  for  $100.20,  and  has  never  done 
«o;  and  I  find,  as  a  matter  of  fact,  that  this  note  has  never  been  paid  by  said 
Nelson  to  said  town  of  Woodbury,  but  is  now  due  the  surplus  fund  of  Wood- 
bury. Nelson  has  always,  since  the  sale  to  said  Bruce,  claimed  that  the 
money  to  pay  said  note  was  received  by  him  by  his  taking  the  Wells  farm  into 
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his  own  hands  in  December,  1876,  and  that  the  money  has  since  remained 
in  his  hands  and  dae  from  him  to  the  town,  and  now  is  as  his  own  debt,  and  the 
town  looked  to  hi  m  to  pay  it  tili  after  he  failed .   He  had  been  a  merchant  of  con- 
siderable business  and  property  in  Woodbury  for  quite  a  number  of  years 
prior  to  this  time,  and  was  town  clerk  of  Woodbury  for  twenty-four  yean, 
and  held  other  town  offices  at  different  times  before  this.  "He  was  considered 
to  be  a  man  of  property,  and  good  financially  in  the  year  1877,  until  the  last 
part  of  1878,  or  the  first  part  of  1879.    He  became  involved  and  embarrassed 
financially  in  1879,  and  finally  failed.    Since  that  time  he  has  not  been  finan- 
cially good,  and  hard  to  pay  debts.    March  23, 1877,  he  met  the  new  board 
of  selectmen  and  trustees  of  the  surplus  of  Woodbury,  or  rather  they  went 
to  his  store  to  settle  up  town  matters  with  him,  and  get  his  town  papers  of 
him.     They  then  looked  over  with  him  the  surplus  fund  affairs  of  Wood- 
bury, and  he  passed  over  to  the  selectmen  the  surplus  fund  notes  of  the  town, 
including  this  Wells  note.    He  did  not  claim  that  the  Wells  note  had  been 
paid  directly,  but  did  then  claim  that  the  amount  of  the  said  note  had  come 
into  his  hands  by  sale  of  the  Wells  farm,  and  that  the  debt  was  his  to  pay,  or 
belonged  to  him  to  pay,  and  he  said  he  would  pay  it  to  the  town  when  the  de- 
fendant paid  him  for  the  farm ;  and  to  this  the  town  officers  made  no  objec- 
tion or  agreement.    It  appeared  that  Nelson  at  that  time  was  owing  the 
town  of  Woodbury  anotber  note  for  about  $80  that  was  only  secured  by  his 
name  and  one  Hiram  Putnam,  and  he  was  the  owner  of  a  certain  100-acre  lot 
of  timber  land  in  the  east  part  of  Woodbury  that  was  unincumbered,  and  he 
then  wanted  time  both  on  the  Wells  note  and  his  own,  and  he  offered  aiid 
urged  the  selectmen  and  surplus  trustees  at  that  time  to  put  both  these  debts 
together,  take  his  note  for  them,  and  secure  it  by  mortgage  on  the  timber  lot. 
I  find  that  said  timber  lot  would  have  been  fair  security  at  the  time  for  the 
amount  of  both  debts.    I  do  not  find  that  Nelson  then  informed  the  selectmen 
or  trustees  that  he  had  written  a  discharge  of  the  Wells  mortgage  upon  it,  or 
that  he  considered  said  mortgage  discharged.    Some  of  the  town  officers  tes- 
tiSed  that  Nelson  had  the  Wells  mortgage  there  then,  and  that  they  examined 
it.  and  did  not  see  or  hear  of  any  discharge  at  that  time.    I  find  that  Nelson 
had  the  mortgage  there,  but  that  he  retained  it  himself,  and  kept  it  afterwards. 
None  of  the  officers  of  the  town  made  any  direct  objection  to  Nelson  to  mak- 
ing the  new  arrangement  he  offered,  and  taking  security  on  the  timber  lot,  nor 
did  they,  as  a  board,  or  individually,  make  any  agreement  with  him  to  do  so. 
Some  of  them  thought  and  said  that  the  Wells  note  was  well  secured  as  it  'was ; 
others  thought  and  said  that  the  new  arrangement  had  better  be  made.   Neither 
the  selictmen  nor  the  trustees  of  the  surplus  fund  agreed  about  it  among  them- 
selves, and  nothing  was  really  done  about  it  at  that  time  except  to  talk.     It 
was  a  proposition  to  the  town  by  Nelson  tliat  seemed  '  to  lie  upon  the  table.' 
Some  time  afterwards,  the  same  year.  Nelson  again  urged  some  of  the  surplus 
trustees  to  accept  the  same  proposition,  but  the  trustees  were  not  agreed  about 
it.    Nelson  afterwards,  the  same  year,  made  a  new  note  signed  by  himself,  and 
also  a  mortgage  securing  it  on  tlie  100-acre  timber  lot,  and  offered  them  to  Ira 
G.  Jewell,  one  of  the  surplus  trustees;  but  Jewell  would  do  nothing  then,  and 
he  had  not  the  Wells  note  in  his  possession,  and  notliing  more  was  done.     I 
do  not  find  that  his  proposition  or  the  new  papers  were  ever  accepted  by  the 
town.    Nelson  paid  the  two  years*  interest  that  was  due  on  the  Wells  note, 
March  23,  1877,  and  he  also  paid  the  two  subsequent  indorsements  of  in- 
terest.   I  do  not  find  any  of  the  town  officers,  except  Nelson,  ever  made 
any  agreement  to  treat  the  Wells  note  as  paid,  or  any  agreement  to  release  the 
mortgage,  or  any  agreement  to  change  the  indebtedness.    The  town  has  been 
waiting  for  its  pay  on  the  note  since  tliat  time.    I  find  the  amount  of   the 
Wells  note,  figured  to  September  15,  1886,  to  be  $154.98. 

"Respectfully  submitted.  James  N.  Johnson,  Special  Master.  •• 
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Heath  dk  Willard,  for  defendant. 

The  mortgage  was  discharged.  The  discharge  was  made  by  one  having 
fall  authority  to  do  it.  B.  L.  §  642.  The  acquiescence  of  the  town  in  tlie 
discharge  operates  as  a  ratification.  Pownal  v.  Myers ^  16  Yt.  408.  The 
conveyances  from  Nelson  to  Bruce,  and  from  him  back,  constituted  a  dis- 
charge of  the  mortgage.  Welsh  v.  Phillips,  54  Ala.  309.  The  town  is  es- 
topped. Herm.  Estop.  §  939;  Railroad  Co,  v.  Langdon,  45  Yt.  137;  Strong 
T.  Bllsworth,  26  Yt.  373;  Holloran  v.  Whitcomb,  43  Yt.  307, 

8.  C,  Shurtleff,  for  orator. 

It  was  a  breach  of  trust  in  Nelson  to  attempt  to  discharge  the  mortgage 
without  payment  of  the  note.  He  could  not  discharge  it  without  payment, 
and  the  defendant  Is  in  no  better  position  to  defend  tlian  Nelson. 

RoTCE,  G.  J.  While  A.  W.  Nelson  was  trustee  of  the  United  States  sur- 
plus revenue  money  for  the  town  of  Woodbury,  he  procured  a  mortgage,  ex- 
ecuted by  George  H.  Wells,  of  the  land  described  in  the  bill,  securing  a  note 
which  said  Wells  had  given,  payable  to  the  trustee  of  said  revenue  money,  or 
his  successor  in  office  of  said  town  of  Woodbury,  and  two  other  notes  that 
said  Nelson  then  held  against  said  Wells.  The  land  described  in  the  mort- 
gage was  subsequently  conveyed  to  Nelson,  and  on  the  day  of  its  conveyance 
to  him  he  made  the  following  indorsement  on  the  mortgage: 

"Having  received  the  contents  of  the  notes  specified  in  this  mortgage,  ac- 
cording to  the  tenor  and  effect  of  the  same,  I  hereby  discharge  this  mortgage 
in  full. 

[Signed]  "  A.  W.  Nelson.  " 

The  Indorsement  was  not  recorded,  and  it  is  found  that  the  note  given  to 
the  town  of  Woodbury  had  not  then  and  has  not  since  been  paid.  That  note 
and  the  mortgage  remained  in  Nelson's  possession  until  March,  1877,  when 
he  handed  the  note  to  his  successor  in  office,  and  retained  the  mortgage.  On 
the  tenth  of  March,  1877,  he  sold  the  land  described  in  the  mortgage  to  the 
defendant,  and  before  he  executed  the  deed  he  informed  the  defendant  how 
he  considered  the  Wells  mortgage  to  be  discharged,  and  what  he  had  done  to 
discharge  it  and  to  clear  the  title;  so  that  the  defendant  purchased  the  prop- 
erty with  full  knowledge  that  Nelson,  while  acting  as  trustee  of  the  town  of 
Woodbury,  attempted  to  discharge  the  mortgage  without  the  note  secured  by 
it  having  been  paid,  and  that  it  had  not  then  been  paid. 

The  attempt  of  Nelson  to  deprive  the  town  of  the  security  it  held  for  tho 
payment  of  the  note,  and  which  he  had  obtained  while  acting  as  trustee,  was. 
as  between  himself  and  the  town,  a  gross  breach  of  trust.  The  question  pre- 
sented is:  Will  the  indorsement  so  made  upon  the  moilgage  bind  the  town, 
so  that  the  deed  from  Nelson  to  the  defendant  wiU  be  operative  to  defeat  tlie 
right  of  the  town  to  the  security  given  by  the  mortgage?  It  was  an  attempt 
to  discharge  the  mortgage  without  payment  of  the  note  secured  by  it,  and  the 
statement  that  he  had  received  payment  of  the  note  was  false  in  fact,  and 
must  have  been  known  by  the  defendant  to  be  false,  at  the  time  he  purchased 
the  property.  The  right  of  the  town  to  the  security  given  by  the  mortgage 
was  not  prejudiced  by  the  attempted  discharge.  The  information  given  to 
the  defendant  when  he  purchased  the  property  was,  in  our  judgment,  amply 
BufiScient  to  put  him  upon  inquiry.  Blaisdell  v.  8tef>enSt  16  Yt.  179;  Luce- 
joy  V.  Raymond,  58  Yt.  509;  2  Atl.  Kep.  156.  And  if  he,  with  such  knowl- 
edge, purchased  and  paid  for  the  property  without  making  provision  for  the 
paymtsnt  of  the  note,  he  did  scat  his  peril;  and,  as  between  him  and  the  town, 
the  town  had  the  superior  equity. 

Neither  do  we  find  any  fact  that  in  law  estops  the  town.  The  town  did  not 
participate  in  the  purchase  of  the  property  by  Nelson,  nor  in  its  sale  to  the  de- 
fendant, and  had  no  knowledge  of  the  indorsement  made  upon  the  mortgage; 
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and  there  is  no  act  or  conduct  of  the  town  shown  that  influenced  the  defend- 
ant in  making  the  purchase.    He  purchased  the  property  equitably  charged 
with  the  payment  of  the  note,  and  has  in  no  way  been  released  from  that  ob- 
ligation . 
The  decree  of  the  court  of  chancery  is  affirmed,  and  cause  remanded. 


BuRRELL  V,  Lamm. 

(Court  of  Appeals  of  Maryland,    November  8^  1887.) 

Appeal  from  Justice  to  Circuit  Courts-Judgment  of  Circuit  Court  Final. 

Act  18^2,  Md.  c.  355,  provides  for  the  institution  of  prooeedinffs  by  a  landlord 
against  his  tenant  to  recover  possession  of  leased  premises,  before  a  justice  of  the 
peace.  Plain  tiffsiied  his  tenant  for  the  possession  of  rented  property,  and  recovered 
judgment.  Defendant  appealed  to  the  circuit  court,  ffeld,  that  as  the  justice  of 
the  peace  had  jurisdiction,  and  an  appeal  lay  to  the  circuit  court,  the  judgment  of 
that  court  was  final. 

Error  from  circuit  court,  Harford  county. 

William  Young ^  for  appellant.    Herman  A,  Stamp,  for  appellee. 

Stone,  J.  This  is  a  writ  of  error  from  the  circuit  court  for  Harford  county. 
The  case  is  this:  Proceedings  were  instituted  before  a  justice  of  the  peace 
for  that  county,  by  a  landlord  against  his  tenant,  under  the  act  of  1882,  c. 
355,  to  recover  possession  of  the  leased  premises.  The  justice  gave  judgment 
in  favor  of  the  landlord,  and  the  tenant  appealed  to  the  circuit  court  for  Har- 
ford county,  and  the  judgment  of  the  justice  was  affirmed  by  that  court.  The 
tenant  then  brought  the  case  here  upon  a  writ  of  error  from  the  circuit  court 
for  Harford  county. 

The  wiit  of  error  in  this  case  must  be  quashed.  Where  jurisdiction  is  given 
to  a  justice  of  the  peace,  and  an  appeal  to  the  circuit  court,  the  judgment  of 
the  circuit  court  is  final,  and  no  appeal  lies  to  this  court  from  the  circuit  court 
in  such  a  case.  An  exception  to  this  rule  is  found  in  the  case  of  a  justice  of 
the  peace  who  had  no  jurisdiction  over  the  case  tried  before  him.  In  such  a 
case  a  writ  of  error  or  appeal  might  lie  to  this  court  from  the  circuit  court  to 
which  an  appeal  from  the  justice  had  been  taken.  The  writ  of  error  is  al- 
lowed in  such  case  to  this  court,  not  for  the  purpose  of  correcting  an  erro- 
neous judgment,  but  for  the  purpose  of  restraining  an  inferior  tribunal  from 
exercising  a  jurisdiction  to  which  it  was  not  entitled  by  law.  But  such  is 
not  this  case.  The  act  of  1882,  c,  355,  gives  to  a  single  justice  of  the  peace 
the  jurisdiction  to  hear  and  determine  cases  between  landlords  and  tenants 
holding  over  after  the  expiration  of  their  terms.  This  statute  requires  the 
landlord  to  make  his  complaint  in  writing  to  the  justice.  This  complaint 
must  state,  in  substance,  that  the  landlord  had  rented  or  leased  certain  prop- 
erty to  the  tenant  for  a  term  that  has  then  ended;  that  he  had  given  the  ten- 
ant notice  in  writing  to  quit,  such  as  the  law  requires  in  his  particular  case, 
and  that  the  tenant  had  not  complied  with  it.  When  these  allegations  are 
made,  the  jurisdiction  to  hear  and  determine  the  case  is  vested  in  the  justice. 
Now,  every  statement  in  writing  required  by  the  act  of  1882,  c.  355,  and  its 
amendment,  the  act  of  1886,  o.  470,  to  be  made  by  the  landlord,  has  been 
made  in  this  case  with  great  precision  and  certainty,  and  the  justice  liad  full 
power  and  authority  to  hear  and  determine  the  case.  If  the  judgment  of  the 
justice  was  erroneous,  it  could  only  be  corrected  by  the  circuit  court  for  Har- 
ford county,  whose  judgment  is  final. 

Writ  of  error  quashed. 
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CJOTJNTY  COM'RS  OF  SOMERSET  Co.  V.  MiNDERLEIN. 
{Cbiari  of  Appeals  of  Maryiand.    November  3,  1887.) 

EtIOBVOB— OBOflB-EZAMUrATlON^AMIMOBITY  OF  WiTNBS. 

In  an  action  against  county  coiumiasionera  to  recover  daroagea  for  personal  in- 
juries cansed  by  a  defective  highway,  defendant,  for  the  purpose  of  showing  the 
bias  of  a  witness  who  had  testified  as  to  the  bad  cundition  of  the  highway,  asked 
hira,  on  croflB-ezaniination,  whether  he  was  on  '*  good  terms  "  with  the  road  super- 
visor in  whose  district  the  injuries  alleged  occurred,  and  whether  there  had  not 
been  a  bitter  controversy  between  him  and  the  friends  of  the  supervisor  over  the 
latter's  appointment,  and  whether  he  did  not  entertain  feelings  of  animosity  to- 
wards the  commissioners  on  account  of  such  appointment.  The  question  was  ex- 
cluded on  the  ground  that  the  supervisor  was  not  a  party  to  the  action.  Hefd,  that 
the  question  was  proper  to  show  animosity  towards  the  commissioners,  and  as  the 
oommiasioners  oould  recover  from  the  supervisor  the  amount  recovered  by  plain- 
tiff, the  relation  of  the  supervisor  to  the  suit  was  such  as  made  the  whole  question 
proi>er. 

Appeal  from  ciiouit  court,  Somerset  county. 

Henry  Page,  for  appellants.    /.  J^.  EHegood^  for  appellee. 

Alvey,  G.  J.  This  action  was  brought  against  the  county  commissioners 
of  Somerset  county  to  recover  damages  for  an  injury  sustained  by  the  plaintiff, 
by  reason  of  alleged  defects  in  one  of  the  public  county  roads,  while  she  was 
traveling  thereon.  The  case  was  tried  upon  the  general  issue  plea  that  the 
defendants  did  not  commit  the  wrong  alleged.  And  at  the  trial,  three  excep- 
tions were  taken  by  the  defendants  to  rulings  of  the  court,  excluding  evidence 
offered  by  the  defendants  for  the  purpose  of  showing  bias  or  prejudice  on  the 
part  of  a  witness  examined  for  the  plaintiff. 

By  the  first  bill  of  exception  it  is  shown  that  the  plaintiff  called  a  witness, 
Alfred  Hayman,  by  whom  she  proved  that  the  public  road,  when  and  where 
the  accident  occurred,  was  greatly  out  of  repair,  and  was  in  bad  condition,  and 
that  Bandall  Hayman,  the  supervisor  of  the  road  at  the  time  of  the  accident, 
was  well  aware  of  its  bad  condition,  and  had  been  aware  of  its  condition  for 
some  time  before  the  accident  happened,  but  failed  to  repair  the  road  until 
after  the  plaintiff  was  injured .  Thereupon  the  defendants,  on  cross-examina- 
tion of  this  witness,  for  the  purpose  of  showing  bias  or  prejudice  on  his  part 
againstRandaU  Hayman,  asked  the  question  whether  he  and  Randall  Hayman, 
the  supervisor,  were,  at  the  time  of  the  trial,  "on  good  terms;"  but,  upon  ob- 
jection by  the  plaintiff,  the  court  excluded  the  question,  on  the  ground  that 
liandall  Hayman  was  not  a  party  to  the  suit.  To  this  ruling  the  defendants 
excepted.  And  In  the  third  exception  it  is  stated  that  the  defendants,  on  cross- 
examination  of  this  same  witness,  proposed  to  ask  him  whether  he  had  not 
been  engaged  in  a  bitter  controversy  with  the  friends  of  Bandall  Hayman, 
the  road  supervisor,  with  reference  to  said  Randall  Hayman^ s  appointment, 
and  whether  he,  the  witness,  "did  not  entertain  feelings  of  animosity  towards 
the  [then]  county  commissioners,  or  some  of  them,  on  that  account. "  To  this 
question  objection  was  made,  and  the  court  sustained  the  objection,  and  the 
defendants  excepted.  The  second  exception  presents  no  question  that  had 
any  relevancy  to  the  matter  of  inquiry,  and,  therefore,  the  question  proposed 
to  be  asked  was  properly  excluded  by  the  court. 

It  is  true,  the  supervisor  of  the  road,  Randall  Hayman,  was  not  a  technical 
party  to  the  action,  but  if  the  defective  condition  of  the  road  which  occar 
sioned  the  accident  existed  in  consequence  of  his  neglect  of  duty  as  super- 
visor, he  is  liable  over  to  the  defendants  for  the  damages  that  they  may  be 
required  to  pay  as  the  natural  result  of  his  negligence.  Canal  Co,  v.  Alle- 
gany  Co.,  67  Md.  201;  Chicago  v.  Rohhins,  2  Black,  418,  4  Wall.  657.  It 
does  not  appear  whether  or  not  a  bond  was  given  by  the  supervisor  for  the 
faithful  performance  of  his  duty;  but,  by  the  act  of  1867,  c.  290,  which  has 
Iwn  retained,  and  continued  in  force  by  the  acts  of  1868,  c.  299,  and  1884,  c. 
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340,  as  to  Somerset  county,  it  is  made  the  duty  of  the  county  commissioners 
of  Somerset  county  to  require  the  several  road  supervisors  appointed  by  them 
to  give  bond  to  the  state  for  such  sum  as  they  may  deem  proper,  conditioned 
for  tiie  faithful  performance  of  the  duties  required  of  such  supervisor;  and  it 
is  provided  that  such  bond  may  be  put  in  suit  for  the  benefit  of  any  person 
suffering  by  the  neglect  of  the  supervisor  to  keep  the  roads  in  his  district  in 
proper  order  and  repair.  It  is  but  reasonable  and  just  to  presume  that  such 
bond  was  required,  and  was  in  fact  given  by  the  supervisor  whose  conduct 
was  involved  in  this  case.  But,  whether  such  bond  was  given  or  not,  it  can 
admit  of  no  doubt  that  the  supervisor  is  liable  for  the  consequences  of  his  neg- 
lect of  duty;  and  if  the  defendants  are  required  to  pay  damages  by  reason 
of  such  neglect,  they  have  their  remedy  over  against  the  supervisor. 

Such,  then,  being  the  relation  and  liability  of  the  supervisor  to  the  defend- 
ants, though  not  a  technical  party  upon  the  record,  the  question  is  whether 
evidence  of  feelings  of  hostility  to  him,  that  might  influence  a  witness,  ex- 
amined on  the  part  of  the  plaintiff,  to  exaggerate  or  give  false  color  to  his 
statements,  prejudicial  to  the  defendants,  be  admissible  to  impeach  the  im- 
partiality of  such  witness.  It  is  certainly  of  primary  importance,  in  deter- 
mining matters  of  fact  dependent  upon  human  testimony,  that  the  general 
status  of  those  who  testify  should  be  fully  understood  by  the  Jury.  The  true 
relation  and  disposition  of  the  witness  to  the  parties  to  the  cause,  and  the 
subject-matter  of  litigation  should  be  made  to  appear,  to  enable  the  jury  to 
form  a  proper  estimate  of  the  value  of  his  testimony;  and  the  evidence  of 
sucli  rehition  and  dispositioiKof  the  witness  is  in  no  sense  irrelevant  to  the 
subject-matter  of  inquiry.  This  is  a  well-settled  principle  of  evidence,  and  is 
of  daily  application.  Blessing  v.  Hape^  8  Md.  81;  Wyeth  v.  Walzi^  43  Md. 
426. 

As  said  by  Chief  Baron  Pollock,  in  the  case  of  Attorney  General  v.  HiteTi- 
cock,  1  Exch.  100:  "It  is  certainly  allowable  to  ask  a  witness  in  what  manner 
he  stands  affected  towards  the  opposite  party  in  the  cause,  and  whether  he 
does  not  stand  in  such  a  relation  to  that  person  as  is  likely  to  affect  him  and 
prevent  him  from  having  an  unprejudiced  state  of  mind,  and  whether  he  has 
not  used  expressions  importing  that  he  would  be  revenged  on  some  one,  or 
that  he  would  give  such  evidence  as  might  dispose  of  the  cause  in  one  way  or 
the  other.  If  he  denies  that,  you  may  give  evidence  as  to  what  he  has  said, 
not  with  the  view  of  having  a  direct  effect  on  the  issue,  but  to  show  what  is 
the  state  of  mind  of  the  witness,  in  order  that  the  jury  may  exercise  their 
opinion  as  to  how  far  he  is  to  be  believed."  In  the  same  case.  Baron  Parks 
said:  "It  may  be  shown  that  the  witness  acted  through  motives  of  malice,  as 
every  man  who  comes  into  the  witness-box  must  come  prepared  to  show  that 
he  gives  his  evidence  from  pure  motives;  and  such  evidence  as  shows  he  does 
not,  would  be  admissible  against  him."  He  ought,  however,  to  have  an  op- 
portunity of  explaining  the  impeaching  evidence  proposed  to  be  produced 
against  him.  TTie  Queen^s  Case,  2  Brod.  &  B.  812.  And  in  the  same  case,  just 
quoted  from,  Baron  Alderson  said:  "The  witness  may  be  asked,  as  to  his 
state  of  equal  mind  or  impartiality  between  the  two  contending  parties,  ques- 
tions which  would  have  a  tendency  to  show  that  the  whole  of  his  statement 
is  to  be  taken  I  with  a  qualification,  and  that  such  a  statement  ought  really  to  be 
laid  out  of  the  case  for  want  of  impartiality."  And  so,  in  the  case  of  MerriUs 
V.  Law,  9  Cow.  65,  it  was  held  that  bad  terms,  or  want  of  good  understand- 
ing between  a  witness  and  the  party  against  whom  he  was  called  to  testify, 
or  the  indorser  of  that  party,  was  matter  of  credit  to  be  considered  by  the 
jury. 

Upon  these  well-recognized  principles  of  evidence,  applicable  as  means  to 
prevent  imposition  upon  court  and  jury  by  a  biased  or  prejudiced  witness, 
this  court  is  of  opinion  that  there  was  error  in  the  rulings  of  the  court  below, 
in  excluding  the  questions  asked  of  the  witness,  as  stated  in  the  first  and  third 
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bills  of  exception.  For  thongh  the  supervisor,  Randall  Hayman,  was  not  a 
technical  party  to  the  record,  yet  his  relation  to  the  defendants,  and  his  liabil- 
ity over  for  tlie  consequence  of  his  neglect,  if  by  his  negligence  the  injury  was 
sustained,  clearly  placed  him  in  such  position  as  to  be  within  the  reason  of 
the  principle  to  which  we  have  referred.  Moreover,  as  stated  in  the  third  ex- 
eeptioBi  it  was  proposed  to  show  the  animosity  of  the  witness  to  the  defend- 
ants, or  some  of  them,  as  well  as  to  the  supervisor.  The  inquiry  of  the  wit- 
ness was  not  collateral,  but  was  material  and  important,  in  order  to  disclose 
the  motives  and  temper  with  which  he  testified,  in  regard  to  the  parties  and 
the  subject-matter  of  investigation.  We  must  tlieref ore  reverse  the  j  udgment, 
and  award  a  new  trial. 
Judgment  reversed,  and  new  trial  awarded. 


Clark  d.  Jackson.^ 

(Supreme  Qnari  of  New  Hampshire.    Cheshire.    July  15,  1887.) 

HOBIOAOX— MORTOAaSB*B  PUBCHASE  OF    EqOITY  OF  ReDEMPTIOK— PATMEKT— BSTOPPBL. 

The  purchase  of  the  equity  of  redemption  In  land,  by  ibe  mortgagee,  at  a  sale  by 
the  mortgagor's  assignee  in  insolvency,  does  not  amount  in  law  to  a  payment 
of  the  mor^^age  debt;  nor  is  the  mortgagee  estopped  to  sue  for  the  balance  of  the 
debt. 

Reserved  case  from  Cheshire  county;  Carpemteb,  Judge,  presiding. 

Writ  of  entry  to  foreclose  a  mortgage.  The  note  secured  by  the  mortgage 
was  also  secured  by  a  mortgage  of  &nd  in  Massachusetts.  Further  facts  ap- 
pear in  the  opinion. 

B.  Wadleigh,  for  plaintiff.  Batohdder  A  Faulkner  and  H.  W.  Brigham, 
for  defendant. 

Blodgbtt,  J.  For  the  purposes  of  this  case  it  is  agreed  that  the  value  of 
the  Massachusetts  lands  was  much  less  than  the  amount  of  the  mortgage 
debt,  and  that  the  plaintiff  purchased  the  equity  of  redemption  for  a  nominal 
sum  at  the  auction  sale  by  the  mortgagor's  assignee  in  insolvency,  "because 
he  believed  that  to  be  the  least  expensive  way  of  foreclosing  his  mortgage." 
Under  these  circumstances,  and  as  against  those  lands,  the  union  of  the  titles 
of  the  mortgagor  and  mortgagee  undoubtedly  became  perfected  in  the  latter, 
and  his  remedy  exhausted;  but  the  mortgage  debt  was  neither  satisfied  in 
fact,  nor  extinguished  in  law.  To  hold  otherwise  would  obviously  be  ineq- 
uitable, and  in  such  case  it  is  held  tliat  the  union  of  titles  will  not,  of  itself, 
be  considered  a  merger,  so  as  to  operate  as  payment  or  satisfaction  of  the 
mortgage  debt;  and  this  is  the  rule  both  at  law  and  in  equity.  Walker  v. 
Baxter,  26  Vt.  710.  To  the  extent  of  the  value  of  the  property  acquired  at 
the  time  when  the  mortgagor's  right  therein  was  extinguished,  the  plaintiff^s 
mortgage  debt  is  to  be  regarded  as  satisfied,  and  his  mortgage  lien  released, 
but  no  further.  A  foreclosure  upon  that  property  would  have  had  this  effect, 
{Smith  V.  Packard,  19  N.  H.  575;  Green  v.  Cross,  45  N.  H.  574;  Fletcher  v. 
Chamberlin,  61 N.  H.  488.  2  Jones,  Mortg.  g  950;)  and  no  reason  is  perceived 
why  the  purchase  of  the  mortgagor's  equity  should  not  have  the  same  effect. 
The  process  of  foreclosure  is  only  one  of  the  ways  and  remedies  of  a  mort- 
gagee to  obtain  an  absolute  title  to  the  property.  Among  others,  he  may  ob- 
tain such  title  by  becoming  the  purchaser  of  the  equity  of  redemption  at  a 
sale  by  the  mortgagor's  assignee  in  insolvency,  or  on  execution,  either  of 
which  may  often  be  a  convenient  and  inex(>ensive  mode  of  procedure;  and 
as  the  law  gives  the  moitgagor  the  same  right  to  redeem  from  a  sale  as  from 
a  foreclosure,  and  imposes  the  same  accountability  for  rents  and  profits  upon 
tlie  mortgagee,  there  would  seem  to  be  no  difference  in  principle  between  the 

'Reported  by  R.  E.  Walker,  Esq.,  of  the  Concurd  bar. 
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one  mode  and  the  other,  in  respect  of  the  mortgage  debt;  and  we  are  of  opin- 
ion there  is  none.  Such,  also,  is  the  weight  of  authority.  ''The  purchaae  of 
the  equity  of  redemption  by  the  mortgagee,  at  a  sale  by  the  mortgagor's  as- 
signee in  insolvency,  or  an  execution,  is  not  at  law  a  satisfaction  of  tlie  mort- 
gage debt,  and  the  mortgagee  is  not  estopped  from  claiming  that  the  property 
is  of  less  value  than  the  amount  of  the  debt. "  2  Jones,  Mortg.  §950.  Mur- 
phy V.  Elliott,  6  Blackf.  482;  Johnson  v.  Watson^  7  Blackf.  174;  Speer  v. 
WhifMd,  10  liT.  J.  Eq.  107;  Lydecker  v.  BogerU  88  N.  J.  Eq.  136;  Walker 
V.  Baxter,  supra;  Findlay  v.  Hosmer,  2  Conn.  350;  Post  v.  Trcidesman^s 
Batik,  28  Conn.  420.  And  see  Jfarston  v.  Marston,  46  Me.  412;  Puffer  v. 
Clark,  7  Allen,  80;  Spencer  v.  Harford,  4  Wend.  381;  and  Hatz's  Appeal, 
40  Pa.  St.  209. 

The  plaintiff  may,  therefore,  maintain  this  action,  and,  if  no  other  means 
are  or  have  been  taken  to  ascertain  the  value  of  the  Massachusetts  lands  em- 
braced in  his  mortgage,  it  may  be  proved  on  the  trial  under  the  plea  of  ntii 
disseizin.     Qr^en  v.  Cross,  supra. 

Case  discharged. 

Cabpsnter,  J.,  did  not  sit.    The  others  concurred. 


Graio  and  others  o.  Cbaig  and  others. 

{Supreme  Ontrt  of  Pennsylmma,    October  11,  1887.) 

1.  Ejectment — Adtersb  Possbssion — Parol  Gift. 

Where  defendants  claimed  title  against  their  co-tenants  by  adverse  possession,  evi- 
dence of  a  i)arol  gift  f^oni  the  ancestor  is  prot>6rIy  sobinitted  to  the  jury  as  tending 
to  show  that  such  entry  was  under  claim  of  right  and  adverse  to  their  co-tenants. 

2.  Same— BouNDABiES. 

An  entry  under  claim  of  right  by  parol  gift  upon  a  tract  of  land,  the  boundaries 
of  which,  though  not  distinctly  marked  on  the  ground,  are  so  designated  as  to  be 
easily  ascertained,  is  sufficient  upon  which  to  base  a  claim  of  title  to  the  entire  tract 
under  the  statute  of  limitations. 

Error  to  common  pleas,  Armstrong  county. 

This  was  an  action  of  ejectment  for  land  in  Madison  township,  Armstrong 
county.  The  plaintiffs  are  the  minor  children  of  Sarah  Craig,  deceased, 
daughter  of  Samuel  Craig,  and  the  defendants  the  widow  and  children  of 
John  B.  Craig,  deceased,  who  was  a  son  of  Samuel  Ci*aig.  Defendants, 
who  were  tenants  in  common  and  co-heirs  with  plaintiffs,  claimed  absolute 
title  to  a  certain  portion  of  the  land  under  a  parol  gift  of  the  same  by  Samuel 
Craig  to  John  B.  Craig,  and  by  adverse  possession.  The  evidence  tended  to 
show  that  in  1847  Samuel  Craig  had  declared  that  John  had  helped  him  pay 
for  the  land,  and  that  he  considered  John  had  as  good  a  right  there  as  he  had, 
and  that  he  should  have  50  acres  if  there  should  be  nothing  for  the  rest;  and 
also  that  he  had  declared  in  1849  that  he  had  given  John  the  land.  John  B. 
Craig,  in  1851,  commenced  the  clearing  of  the  land,  and  the  building  of  a 
house,  and  in  1852  he  moved  into  the  house,  and  occupied  the  land  as  his  own 
until  his  death,  in  1870;  and  his  children  and  widow  continued  to  occupy  the 
same  land  until  the  present  time.  The  evidence  further  showed  that  Samuel 
Craig  had  pointed  out  the  line  that  divided  John^s  land  from  his  own,  which 
was  from  a  white  oak  tree  at  the  corner  to  a  chestnut  tree,  a  distance  of  60 
or  70  rods;  but  no  survey  of  the  land  was  made  during  the  lives  of  either 
Samuel  or  John  B.  Craig.  The  evidence  further  showed  that  John  B.  Craig 
paid  taxes  on  the  land  from  1855  to  1870,  and  his  children  from  that  time  to 
the  present.  The  jury  found  for  the  defendants,  whereupon,  on  the  refusal 
of  a  new  trial  by  the  court  below,  the  cause  was  brought  to  this  court  for  re- 
view, and  among  other  errors  assigned  was  the  following:  ''The  court  erred 
in  allowing  the  jury  to  consider  the  defendants'  claim  of  title  under  the  stat- 
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ute  of  limitations,  there  being  no  evidence  to  justify  this  submission ;  the  in* 
structions  on  this  point  being  contained  in  the  general  charge  in  the  follow- 
ing words:  *  Now*  in  the  present  case,  we  instruct  you  tliat  if  there  was  an 
executed  gift  on  the  part  of  Samuel  Gi-aig  to  his  son  John  B.  to  this  land,  and 
pursuant  to  that  gift  John  B.  entered  upon  the  piece  at  the  western  end  of  the 
track,  cleared  the  same  up  to  a  certain  line,  held  the  possession  of  the  same 
either  by  himself  or  others  who  claimed  directly  under  him  for  a  period  of 
twenty-one  years,  and  that  such  possession  was  exclusive,  continuous,  unin- 
terrupted, open,  and  notorious,  then  his  right  to  such  land  would  be  absolute. 
*  *  *  You  have  the  evidence  of  Mr.  Harvy  in  relation  to  the  declarations 
of  Samuel  Craig  as  to  giving  the  land  or  having  given  it  to  John  B.  Tou 
have  the  testimony  of  some  other  witnesses  on  that  subject,  none  of  them 
with  any  particularity  as  to  the  boundaries  of  the  land  excepting  in  the  testi- 
mony of  John  A.  Craig,  who  stated  tliat  the  land  embraced  in  the  50  acres 
was  described  to  him  by  Samuel  Craig  as  being  on  the  western  end  of  the 
tract,  and  within  a  line  running  from  a  white  oalc  tree  to  a  chestnut;  then  by 
a  line  running  west  and  south  sufficient  to  embrace  fifty  acres  on  that  west- 
em  end;  and  that  the  piece  thus  described  and  so  designated  would  make  a 
piece  in  the  form  of  an  ell.  Considering  that  all  the  other  lines  would  be  out- 
side lK>undarie8  ou  the  part  of  the  track,  we  think  the  designation  sufficiently 
explicit  as  a  designation.'  " 

Pbb  Curiam.  John  B.  Craig  certainly  occupied  the  land  in  dispute  long 
enough  to  perfect  his  title  by  the  statute  of  limitations,  and,  though  the  parol 
gift  from  his  father  may  not  have  been  good  in  itself,  yet  it  was  evidence  to 
show  how.  he  entered,  not  as  tenant  at  will,  but  under  claim  of  right,  and  ad- 
verse to  all  othei-8.  So  the  boundaries,  though  not  distinctly  marked  on  the 
ground,  were  nevertheless  so  designated  as  that  they  could  be  readily  ascer- 
tained* hence  the  maxim  properly  applies  that  that  is  to  be  treated  as  certain 
which  can  be  rendered  certain.    The  judgment  is  affirmed. 


Nelson  v.  Nelson. 

{Supreme  Onirt  of  Pennsylvania.    October  4,  1887.) 

JUDGMEWT— DeCKKE  IN  8UIT  FOR  SPBCIFIO   1'BRFORMANCB— BaB  TO  EjBCTMKNT. 

Decedent,  in  his  life- time,  entered  into  an  agreement  to  sell  certain  lands  to  defend- 
ant, and  after  his  death  the  lands  were  sold  at  an  administrator's  sale,  through 
which  plaintiff  derives  title.  After  the  administrator's  sale  defendant  obtained 
stpecitic  performatice  of  the  agreement,  and  paid  the  balance  of  the  purchase  price 
into  court.  Plaintiff  ap|)eared  before  the  auditor,  and  laid  claim  to  the  money  in 
court.  The  auditor  awarded  it  to  the  administrator  of  decedent,  and  plaintiff  ex- 
cepted. The  auditor's  report  was  conlirmed,  and  plaintiff  did  not  appeal,  but 
brought  this  action  of  ejectment,  claiming  a  verdict  for  the  land,  to  be  released  on 
payment  of  the  balance  of  the  purchase  money  under  the  agreement  with  decedent. 
Held^  that  the  decree  for  distribution  in  the  suit  for  specific  performance  concluded 
plaintiff  from  maintaining  this  action. 

Error  to  common  pleas,  Jefferson  county. 

On  April  1,  1861,  John  Nelson,  the  first,  by  agreement  in  writing,  sold  to 
George  Nelson,  the  defendant,  a  certain  piece  of  land  upon  which  $10  was 
paid,  $300  remaining  unpaid.  In  May,  1862,  John  Nelson,  the  first,  died  in- 
testate, and  letters  of  administration  upon  his  estate  were  issued  to  James 
Nelson.  In  September,  1862,  James  Nelson  presented  his  petition  to  tlie  or- 
piians'  court  for  leave  to  sell  certain  real  estate  of  decedent,  which  included 
tlie  land  sold  to  defendant.  The  sale  was  ordered,  and  was  made  to  Samuel 
Patton,  to  whom  the  administrator  delivered  a  deed,  February  16,  1863.  On 
March  5,  1863,  Samuel  Patton  and  wife  conveyed  the  land  to  James  Nelson, 
who  conveyed  the  same  to  John  Nelson,  the  second,  the  plaintiff  here,  on  July 
6,  1885.    Jam#s  Nelson,  the  administrator,  was  discharged  May  13,  1864. 


Digitized  by 


Google 


62  ATLANTIC  BEFORTBB.#  [Pa. 

Supplemental  letters  of  administration  on  the  estate  of  John  Nelson,  the  first, 
were  taken  out  bj  William  J.  Nelson,  October  12, 1881;  and,  on  November 
lOtli  following,  George  Nelson,  the  defendant,  presented  his  petition  to  the 
orphans'  court  for  specific  performance  of  his  contract  with  John  Nelson,  the 
first.  On  April  10, 1884,  specific  performance  was  decreed,  with  decree  that, 
upon  payment  of  $721.28  into  court,  William  J.  Nelson,  administrator  of 
John  Nelson,  the  first,  execute  and  deliver  to  George  Nelson  a  deed  of  the 
land  in  controversy.  The  money  was  paid  into  court,  an  auditor  was  ap- 
pointed, and  distribution  made.  John  Nelson,  the  plaintifP  here,  appeared  be- 
fore the  auditor,  and  claimed  the  money,  and  excepted  to  the  decision  award- 
ing it  to  the  administrator  of  John  Nelson,  the  first.  The  auditor's  report 
was  confirmed,  and  no  appeal  was  taken.  John  Nelson,  the  second,  then 
brought  this  action  of  ejectment  against  George  Nelson,  and  claimed  a  verdict 
for  the  land,  to  be  released  upon  payment  of  the  balance  of  the  purchase  money 
under  the  agreement  aforesaid.  On  suggestion  of  the  death  of  John  Nelson, 
Sarah  Nelson,  as  administratrix,  was  substituted  as  plaintifl.  Defendant  had 
judgment,  and  pUintifl  brings  error. 
John  Conrad,  for  plaintiff  in  error.    Jenka  A  Clark,  for  defendant  in  error. 

Green,  J.  It  is  certainly  quite  astonishing  that  for  21  years  after  the 
death  of  the  first  John  Nelson  neither  his  administrator,  nor  James  Nelson, 
who  purchased,  as  it  is  claimed,  the  right  of  John  Nelson  to  have  the  residue 
of  the  purchase  money  due  by  George  Nelson,  ever  made  any  attempt  to  re- 
cover it.  Possibly  the  fact  that  James  Nelson  was  both  administrator  of  the 
deceased  John  Nelson,  and  also  owner  of  the  title  which  he  sold  to  Patton, 
who  immediately  reconveyed  to  him,  may  have  something  to  do  with  the  ex- 
planation; but,  however  that  may  be,  it  is  very  certain  that  Qeorge  Nelson*8 
equitable  estate  was  not  affected  by  the  orphans'  court  sale.  He  at  least  had 
the  right  to  have  his  title  perfected  by  proper  proceedings  for  the  enforcement 
of  the  contract  of  sale,  and  when  he  presented  his  petition  to  the  orphans' 
court  for  that  purpose  that  court  certainly  had  jurisdiction  to  entertain  his 
petition  and  give  him  relief.  This  was  done;  an  administrator  d.  6.  n.  of  the 
first  John  Nelson,  with  whom  the  contract  was  made,  was  appointed;  the  or- 
der for  the  delivery  of  a  deed  by  the  administrator,  and  the  payment  of  the 
balance  of  the  purchase  money  to  him  by  George  Nelson,  was  made;  and  the 
money  was  paid  accordingly.  After  the  money  was  paid  to  the  administra- 
tor he  filed  his  account,  and  an  auditor  was  appointed  to  distribute  the 
money.  Before  the  auditor  the  money  was  claimed  by  both  the  adminiatrator 
of  the  first  John  Nelson  and  by  the  second  John  Nelson.  The  auditor  awarded 
it  to  the  former,  and  tlie  latter  excepted  to  his  decision,  but  the  court  con- 
firmed the  report,  and  from  this  decree  no  appeal  was  ever  taken.  We  know 
of  no  good  reason  for  not  holding  the  parties  bound  by  this  decree.  It  was 
made  by  a  court  having  jurisdiction  of  the  subject-matter  and  of  the  parties. 
If  the  second  John  Nelson  was  dissatisfied,  he  or  his  representatives  had  a 
remedy  by  appeal;  but  they  did  not  choose  to  avail  themselves  of  that  remedy, 
and,  in  our  opinion,  they  are  concluded.  If  the  court  had  jurisdiction,  and 
in  pursuance  of  its  decree  George  Nelson  paid  over  to  the  proper  person  all 
the  remainder  of  the  purchase  money  which  he  owed,  surely  he  cannot  be 
compelled  to  pay  that  money  a  second  time;  yet  such  would  be  the  necessary 
consequence  if  the  plaintiff  recovered  in  the  present  case.  We  think  the 
learned  court  below  was  right  in  holding  that  this  could  not  be  done,  and 
therefore  the  judgment  is  affirmed. 
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Thomas  o.  Ck>MMONWEALTH. 

Sandebs  f>.  Same. 

(Supreme  Oowi  of  Pennsylvania,    Octobei*  6,  1887.) 

Iktoxicatino  Liquobs—Lioewse— Repeal  of  Act— Construction. 

Od  indictment  found  April  8,  1887,  under  the  Pennsylvania  act  April  12,  1875, 
for  unlawfully  selling  intoxicating  liquors  without  a  license,  the  defendant  on  the 
day  of  trial,  June  21,  1887,  defended  on  the  ground  that  the  said  act  had  been  re- 
pealed by  the  act  of  May  13,  1887,  and  that  he  could  not  be  legally  tried  and  con- 
victed thereunder.  Beldt  that  the  effect  of  the  third  section  of  the  latter  act  is  to 
permit  the  granting  of  licenses  under  former  laws  up  to  June  30, 1887,  which  neces- 
sarily keeps  in  full  force  all  the  previous  provisions  and  penalties  connected  there- 
with up  to  the  time  of  the  expiration  of  such  lioehsee. 

Certiorari  to  court  of  quarter  sessions,  Greene  county. 

April  8,  1887,  an  indictment  was  found  against  Eli  Thomas,  plaintiff  in 
error  and  defendant  below,  in  which  he  was  charged  with  selling  vinous, 
malt,  spirituous,  and  brewed  liquors,  and  admixtures  thereof,  to  be  used  as 
a  beverage,  without  first  having  obtained  a  license.  June  21,  1887,  at  the 
court  of  quarter  sessions,  the  defendant  was  tried  and  found  guilty  as  in- 
dicted; whereupon  amotion  in  arrest  of  judgment  was  filed,  alleging  that 
the  act  under  which  the  defendant  was  indicted,  namely,  the  Pennsylvania 
act  of  April  12,  1875,  entitled  "An  act  to  repeal  'An  act  to  permit  the  vot- 
ers of  this  commonwealth  to  vote  every  8  years  on  the  question  of  granting 
licenses  to  sell  intoxicating  liquors,  and  to  restrain  and  regulate  the  sale  of 
the  same,"*  was  repealed  by  the  act  of  May  13, 1887,  entitled  "An  act  to  re- 
strain and  regulate  the  sale  of  vinous  and  spirituous,  malt,  or  brewed  liquors, 
or  any  admixture  thereof,"  and  that  there  was  no  law,  or  part  of  a  law,  then 
in  force,  under  which  defendant  could  be  sentenced  for  the  crime  for  which 
he  was  tried  and  convicted.  The  motion  was  overruled  June  27,  1887,  and 
on  the  same  day  defendant  was  sentenced  to  pay  the  costs  of  prosecution  and 
a  fine  of  $200  to  the  commonwealth,  or,  in  default  thereof,  to  undergo  im- 
prisonment in  the  county  jail  for  90  days.  The  case  of  Sanders  v.  Com.,  in- 
volves the  same  question  of  law  as  that  raised  in  Thomas  v.  Com.  The  two 
cases  were  therefore  considered  together  on  appeal,  and  one  opinion  delivered 
covering  both. 

James  B.  Sayers^  for  Thomas,  plaintiff  in  error.  P.  A.  Knox,  for  Sanders, 
plaintiff  in  error.    D.  R.  P.  Huss,  Dist.  Atty.,  for  Greene  Co. 

Per  Cusiah.  The  effect  of  the  third  section  of  the  act  of  the  thirteenth  of 
May,  1887,  (Ph.  L.  108,)  is  to  permit  the  granting  of  licenses  under  former 
laws,  up  to  the  thirtieth  of  June,  1887.  This  necessarily  keeps  in  full  force 
all  the  previous  provisions  and  penalties  connected  with  the  granting  of  such 
licenses,  not  only  up  to  the  time  aforesaid,  but  until  the  expiration  of  such 
licenses.  It  would  be  a  curious  legal  anomaly  to  hold  that  the  liquor  vendor 
might  have  his  license  under  the  former  act,  and  yet  be  exempt  from  the  con- 
ditions to  which,  by  the  same  act,  it  was  made  subject.  It  follows  that  the 
court  below  was  right  in  refusing  to  sustain  a  construction  of  the  act  of  1887 
such  as  contended  for  by  the  defendants.    The  judgments  are  afOirmed. 


Hats  t>.  City  of  Oil  Citt 

{Supreme  Court  of  Penneylvania.    October  6«  1887.) 

L  City  Attobhkt— Compensation  fok  Extra  8ebviobs--Pbepabatzon  of  DiOEarr. 

In  an  action  brought  by  a  city  attorney  to  recover  for  services  performed  for  the 
city,  he^dj  that  the  preparation  of  a  digest  or  a  codification  of  the  laws  applicable  to 
Boch  city  is  within  the  line  of  his  duty  as  laid  down  by  the  city  charter,  which  pro- 
vides that  he  *'  shall  do  all  and  every  professional  act  incident  to  the  office  which 
may  be  required  of  him  "  by  the  officers  of  said  dty. 
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2.  Triai/— DipBCTijro  Verdict  with  Questions  of  Law  Rrservkd—Fisdisgs  of  Fact. 
In  an  action  broaght  by  a  city  attorney  to  recover  for  services  performed  for  the 
city  outside  of  his  duties  as  such  otiicer,  the  court  instructed  the  Jury  to  render  a 
verdict  for  the  plaintiff,  subject  to  three  questions  of  law  reserved,  without  a  find- 
ing of  facts  or  an  agreement  of  the  parties.  Held  that,  since  the  cjuestions  were  re- 
served upon  the  whole  evidence,  there  was  no  error  in  not  requiring  a  finding  of 
facts. 

Error  to  common  pleas,  Venango  county. 

The  following  is  the  opinion  of  Taylor,  President  Judge,  on  the  reserved 
questions  of  law: 

"  This  is  an  action  of  assumpsit,  brought  by  the  plaintiff,  claiming  to  recover 
the  value  of  certain  services  rendered  to  the'  defendant.  F.  W.  Hays,  Esq., 
was  the  regularly  constituted  solicitor  for  the  city.  A  short  time  prior  to  the 
adoption  by  the  city  of  the  act  approved  May  23,  1874,  and  its  supplements, 
to-wit,  January  25,  1881,  the  question  of  having  that  portion  of  the  act  per- 
taining to  the  city  digested,  was  discussed  by  members  of  the  council  when  in 
session,  and  with  individual  members  outside  the  council  chamber.  When 
the  plaintiff  was  referred  to,  he  informed  them  that  he  considered  such  ser- 
vices as  being  outside  of  his  duties  as  the  city  solicitor,  and,  to  the  individual 
members  at  last,  he  told  that  for  such  services,  if  performed  by  him,  he  should 
expect  to  receive  extra  compensation  therefor.  At  a  meeting  of  the  common 
council,  held  April  5,  1881,  a  resolution  was  passed  as  follows:  •Resolved, 
that  the  city  attorney  is  hereby  requested  to  make  up  a  digest  or  pandect  of 
the  "Wallace  Act,"  appertaining  to  cities  of  the  fifth  class,  for  the  use  of  the 
city  councils.'  Carried.  This  resolution  was  passed  by  the  select  council 
At  this  meeting  of  councils  some  members  testify  that  the  question  of  extra 
compensation  for  the  work  was  talked  of,  while  others,  one  of  the  movers  of 
the  resolution  indicated,  heard  nothing  regarding  compensation.  It  may  be 
fairly  gathered  from  all  the  testimony  that  no  amount  was  agreed  upon,  nor 
was  tliere  any  official  action  that  an  extra  compensation  should  be  paid.  More 
than  a  year  after  the  passage  of  this  resolution  another  was  passed  authoriz- 
ing the  publication,  etc.,  of  the  ordinances.  The  work  was  completed  by  Mr. 
Hays.  The  acts  of  assembly  and  the  ordinances  were  published  in  a  volume, 
which  was  offered  and  accepted  by  the  councils.  If  I  remember  correctly, 
no  demand  was  made  for  payment  for  about  two  years  after  the  completion 
of  the  work;  and  when  made  the  authorities  declined  to  pay, — alleging  that 
there  was  no  consent  to  pay,  and  that  the  services  rendered  were  within  the 
line  of  his  duties  as  counsel  for  the  city,  and  that  he  had  been  paid  for  such 
services  by  the  payment  of  his  annual  salary. 

"Upon  the  trial  it  was  conceded  that  the  value  of  the  services  for  which  the 
plaintiff  was  entitled  to  recover,  if  at  all,  was  j^250,  with  interest.  The  jury 
were  instructed  to  find  a  verdict  for  the  plaintiff  for  the  amount,  subject  to 
the  questions  of  law  reserved,  viz.:  (1)  Whether  there  is  sufficient  evidence 
of  a  contract  to  impose  a  liability  upon  the  municipality;  (2)  whether  a  party 
could  recover  for  services  like  those  proven,  upon  a  qitantum  meruit  against 
a  municipality;  (3)  whether  the  services  performed  were,  under  the  law  of 
defining  the  duties  of  the  city  solicitor,  outside  the  line  of  such  duties.  If 
the  court  should  be  of  the  opinion  that  all  of  these  propositions  should  be  af- 
firmed, then  judgment  for  the  plaintiff  upon  the  verdict.  But  if  the  court 
should  be  of  the  opinion  that  any  one  of  them  was  against  the  plaintiff,  then 
judj^ment  for  the  defendant  non  obstante  veredicto. 

"The  first  and  second  propositions  we  may  rule  for  the  plaintiff  without 
comment,  but  the  third  requires  more  careful  consideration.  The  relation 
sustained  by  the  plaintiff  to  the  city  and  his  duties  are  defined  in  the  forty- 
eighth  section  of  the  charter,  which  provides  for  his  election,  his  title,  etc. 
And  the  seventh  clause  provides  'that  the  city  solicitor  shall  receive  a  fixe<l 
annual  salary,  an<l  all  fees  received  by  him  in  his  official  capacity  shall  be 
paid  into  the  city  treasury  monthly,  as  hereinbefore  provided.'     There  are 
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Beven  claufles  defining  his  duties,  but  the  third  is  the  most  important  in  this 
investigation.  It  provides:  « He  shall  prepare  all  bonds,  obligations,  con- 
tracts, leases,  conveyances,  and  assurances  which  may  be  required  of  him  by 
any  ordinance  of  the  corporation  of  the  city,  (to)  commence  and  prosecute  all 
and  evei-y  suit  and  suits,  action  and  actions,  brought  and  to  be  brought  by 
the  corporation,  for  or  on  account  of  any  of  the  estate,  rights,  trusts,  privi- 
leges, claims,  or  demands  of  the  same,  as  well  as  to  defend  all  actions  or  suits 
brought  or  to  be  brought  against  the  said  corporation,  or  any  officer  thereof, 
within  or  whereby  auy  of  the  estates,  rights,  privileges,  trusts,  ordinances,  or 
acts  of  the  corporation,  or  any  branch  thereof,  may  be  brought  in  question, 
before  any  court  in  this  commonwealth,  and  shall  do  all  and  every  profes- 
sional act  incident  to  the  office  which  may  be  required  of  him  by  the  mayor  of 
said  city,  or  by  any  committee  of  the  select  or  common  council,  or  by  any 
ordinance  or  resolution  of  the  said  councils,  or  either  of  them.  * 

"That  the  city  solicitor  is  an  officer  of  the  corporation  will  not  be  ques- 
tioned. In  Loan  A$$'n  v.  StonemeU,  29  Pa.  8t.  534,  and  Kilpatrich  v.  Bridge 
Co,^  49  Pa.  St.  118,  it  is  ruled  '  That  corporations  are  not  liable  on  a  guan- 
turn  meruit  for  services  pei<formed  by  their  officers;  there  must  be  an  express 
contract  for  compensation,  or  there  can  be  no  recoveiy.'  This  rule  is  some- 
what modified  in  County  of  Cheater  v.  Barber^  97  Pa.  St.  455.  Barber  was 
counsel  for  the  commissioners,  and  with  reference  to  his  right  to  recover 
the  court  say:  •  Whether  the  plaintifP,  Barber,  can  recover  an^hing,  will  de- 
pend upon  the  terms  of  his  previous  engagement  as  solicitor  to  the  commis- 
Bioners.'  In  my  opinion  the  principle  which  should  apply  to  the  construction 
of  the  contract  between  the  plaintiff  and  the  city,  as  their  solicitor,  as  found 
in  the  third  clause  before  recited,  is  laid  down  by  Dillon  on  Municipal  Gor« 
porations,  (volume  1,  p.  256,  §  172,)  as  follows:  <  It  is  a  well-settled  rule  that 
a  person  accepting  a  public  office,  with  a  fixed  salary,  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  cannot  legally  claim  additional  com- 
pensation for  the  discharge  of  these  duties,  even  though  the  salaiy  may  be  a 
very  inadequate  compensation  for  the  services;  nor  does  it  alter  the  case  that, 
by  subsequent  statutes  or  ordinances,  his  duties  within  the  scope  of  the  char- 
ter pertaining  to  the  office  are  increased,  and  not  his  salary.  Whenever  he 
considers  the  compensation  inadequate,  he  is  at  liberty  to  resign.  The  rule  is 
of  importance  to  the  public.  To  allow  changes  and  additions  in  the  duties 
properly  belonging,  or  which  may  properly  be  attached,  to  an  office  to  lay  the 
foundation  for  extra  compensation,  would  soon  introduce  intolerable  mischii^f. 
The  rule,  too,  should  be  very  rigidly  enforced.  The  statutes  of  the  legisla- 
ture and  the  ordinances  of  our  municipal  corporations  seldom  prescribe  with 
much  detail  and  particuhirity  the  duties  annexed  to  public  offices;  and  it  re- 
quires but  little  ingenuity  to  run  nice  distinctions  between  what  duties  may 
and  what  may  not  be  considered  strictly  official;  and,  if  these  distinctions  are 
much  favored  by  courts  of  justice,  it  may  lead  to  great  abuse.' 

**  The  charter  becomes  the  contract  between  the  plaintiff  and  the  city.  There 
are  six  clauses  therein  defining  liis  duties.  The  third  clause,  before  recited, 
in  connection  with  the  others,  would  seem  to  have  been  intended  to  cover 
every  possible  contingency,  wherein  the  professional  services  of  a  solicitor 
could  be  required.  After  setting  forth  many  items  specifically,  as  if  to  cut 
off  the  controversy,  it  closes  with  this  broad  and  sweeping  assertion:  <And 
shall  do  all  and  every  professional  act  incident  to  the  office  which  may  be  re- 
quired of  him  by  the  mayor  of  the  said  city,  or  by  any  committee  of  the  select 
or  common  council,  or  by  any  ordinance  or  resolution  of  the  said  councils,  or 
either  of  them.'  Some  light  is  thrown  upon  how  the  council  regarded  the 
services  called  for  by  the  resolution,  from  the  fact  that  at  the  same  meeting 
resolutions  were  offered  fixing  the  salary  of  the  solicitor,  both  of  which  were 
Uf'gotiated,  while  this  resolution  itself,  and  the  acts  of  councils,  were  entirely 
Silent  as  to  compeusation.  Lawyeis  may  and  possibly  do  honestly  differ  as 
v.llA.no.l — 6 
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to  whether  the  services  performed  and  here  claimed  for  were  strictly  incident 
to  the  office.  It  was  most  certainly  the  professional  labor  of  an  attorney. 
It  strictly  pertained  to  the  lawful  administration  of  the  government  of  the 
municipality;  and  it  was  needed  by  the  council  in  the  performance  of  their 
official  duties.  Applying,  now,  the  rule  laid  down  by  Dillon,  before  recited, 
that  nice  distinctions  between  what  duties  may  and  what  may  not  be  consid- 
ered strictly  official  should  meet  with  little  favor  by  the  courts,  and  that  this 
rule  should  be  rigidly  enforced,  although  it  may  make  a  seeming  hardship 
in  particular  cases,  yet  it  is  a  salutary  rule  to  be  enforced  for  the  public  ben- 
efit. 

**For  the  reasons  given  I  am  of  the  opinion  that  judgment  should  be  en- 
tered for  the  defendant  non  obstante  veredicto  upon  the  reserved  questions.** 

The  plaintiff  specified  as  error:  '*First,  the  court  erred  In  reserving  the 
questions  of  law  without  a  finding  of  the  facts  by  the  jury  or  the  agreement 
of  parties;  second,  the  court  erred  in  entering  judgment  for  the  defendant 
non  obstante  veredicto  on  the  reserved  questions  of  law;  third,  the  coart 
erred  in  not  entering  judgment  for  the  plaintiff  on  the  verdict  of  the  jury; 
fourth,  the  court  erred  in  the  opinion  ruling  the  third  reserved  point  against 
the  plaintiff." 

William  McNair,  for  plaintiff  in  error.  Ash  (&  Carey,  for  defendant  in  error. 

Per  Curiam.  We  cannot  sustain  the  exception  to  the  reserved  points  in 
this  case,  since  they  were  reserved  on  the  whole  evidenca  A  finding  of  facts 
by  the  jury  would  have  been  to  no  purpose,  as  they  could  not  find  contrary 
to  the  evidence,  and  a  finding  in  accordance  with  it  would  have  been  a  mere 
restatement  of  the  testimony.  As  to  the  remaining  exception,  we  have  only 
to  say  that  the  learned  and  able  opinion  of  the  president  judge  so  clearly  and 
fully  justifies  his  judgment  as  to  leave  us  nothing  to  do  but  to  concur  in  it. 
The  judgment  is  affirmed. 


Gray's  Estate. 

Appeal  of  Gray,  Jr. 

(Suprenu  Court  of  Ftnntykfania.    May  2,  1687.) 

ExBOUTOBB  Ain>  Adminiotratobs— Pathbnt  by  Fobbion  Dbbtub— AOOO0HTIKG  im  Gousf 
or  Domicilb-^Subcharob  in  Coubt  or  Axtcillabt  Administbation. 

The  will  of  a  decedent  waa  proved  by  his  executor  iu  the  orphans*  court  of  hit 
domicile,  and  a  debtor  resident  in  a  foreign  state  voluntarily  paid  his  debt  to  such 
executor,  who  accounted  for  it  to  the  court.  Subsequently  the  executor  took  out 
ancillary  letters  of  administration  in  the  state  where  the  debtor  resided,  and  he 

§  roved  a  claim  against  the  estate  there,  which  had  arisen  since  the  payment  of  hla 
ebt,  and  sought  to  surcharge  the  executor  with  the  amount  of  the  debt  so  paid. 
Meld,  that  the  executor,  having  accounted  for  such  debt  in  the  court  of  the  qoml- 
cile,  could  not  be  surcharged  in  the  court  of  ancillary  administration. 

Appeal  from  orphans'  court,  Luzerne  county. 

Alexander  Gray,  Sr.,  domiciled  in  New  Jersey,  died  there,  testate,  on  tho 
sixth  April,  1878,  leaving  a  widow  and  several  children  surviving;  two  of 
whom,  John  Gray  and  Alexander  Gray,  Jr.,  at  once  took  out  letters  t^tamen- 
tary  in  the  orphans'  court  of  Middlesex  county.  New  Jersey.  At  the  time  of 
his  death  deceased  wa9  possessed  of  considerable  property  in  Pennsylvania. 
He  carried  on  a  banking  business  at  Wilkes  Barre,  in  partnership  with  ono 
Joseph  Brown,  a  son-in-law  of  his,  who  at  the  time  of  his  death  owed  him 
$10,000  and  interest  upon  a  promissory  note.  There  was  also  standing  to 
deceased's  credit  in  the  partnership  bank  a  deposit  of  950,000.  The  executors 
duly  filed  inventories  of  the  properties  of  the  estate  in  the  New  Jersey  court, 
which  the  court  duly  confirmed.  The  $50,000  deposit  was  voluntarily  paid  by 
Brown  to  John  Gray,  who  acconnted  for  the  same  in  the  New  Jersey  court, 
which  distributed  it  to  the  parties  entitled. 
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In  1873,  Joseph  Brown  opened  an  account  in  his  bank  at  Wilkes  Barre  in 
the  name  of  Alexander  Gray,  Jr.,  executor,  and  placed  to  his  credit  the  amount 
due  for  principal  anil  interest  on  the  $10,000  note,  amounting  altogether  to 
^11,624.89,  which  sum  was  voluntarily  paid  out  by  Brown  to  Gray,  then  liv- 
ing in  New  Jersey,  upon  checks  issued  by  the  latter,  and  paid  into  his  own 
bank  there.  Up  to  this  time  no  claim  upon  the  estate,  or  any  part  of  it,  was 
made  by  any  creditor  from  Pennsylvania. 

On  the  twenty-rifth  of  June,  1875,  Alexander  Gray,  Jr.,  filed  his  account 
in  the  Kew  Jersey  court,  including  therein  the  sum  of  $11,624.89,  but  olaim- 
ing  to  have  retained  and  appropriated  it  towards  the  payment  of  a  claim  of 
#20,000  made  by  him  against  the  estate  in  respect  of  a  mortgage  of  which  he 
alleged  he  had  been  joint  owner  with  the  deceased.  In  April,  1874,  ancillary 
letters  of  administration  were  taken  out  by  John  Gray  and  Alexander  Gray, 
Jr.,  in  the  orphans'  court  of  Luzerne  county,  Pennsylvania.  In  1877,  Joseph 
Brown,  the  former  debtor  of  the  estate,  filed  a  bill  inequity  in  Luzerne  county, 
Pennsylvania,  against  the  estate  of  the  decedent,  and  fin^  judgment  for 
about  $22,000  was  in  1882  obtained  against  the  estate. 

In  January,  1882,  some  of  the  heirs  in  New  Jersey,  together  with  one  in 
Pennsylvania,  petitioned  the  Pennsylvania  court,  setting  out  the  receipt  by 
Alexander  Gray,  Jr.,  of  the  sum  of  $11,624.89,  and  that  he  had  not  accounted 
therefor  in  that  court,  and  asking  for  his  dismissal.  A  citation  was  awarded 
and  served;  and  on  the  sixth  February,  1883,  Gray  answered  admitting  the 
receipt  of  the  money,  but  claiming  his  having  accounted  therefor  in  New 
Jersey,  and  praying  for  delay  until  a  mortgage  known  as  the  "Hutchinson 
Mortgage,"  then  in  process  of  collection,  should  be  realized,  which  request 
the  court  granted.  After  the  citation  had  been  served  upon  him,  and  before 
filing  his  answer,  Alexander  Gray,  on  the  fifteenth  of  April,  1882,  filed  an 
amended  account  in  the  New  Jersey  court  for  the  purpose  of  withdrawing  the 
item  of  $11,624.89,  from  his  1875  account. 

John  Gray  died  in  December,  1882,  leaving  Alexander  Gray  sole  domicil- 
iary and  ancillary  administrator.  In  March,  1882«  the  widow  and  certain 
lieirs  of  the  decedent  proceeded  in  the  New  Jersey  court,  by  petition  praying 
that  the  letters  testamentary  granted  to  A.  Gray,  Jr.,  should  be  revoked;  and 
in  Mny,  1883,  the  court  decreed  his  removal,  disallowed  his  claim  against  the 
estate,  towards  which  he  had  appropriated  the  $11,624.89,  and  ordered  him 
to  pay  over  the  latter  sum  to  his  successor,  one  Abram  8.  Meyrick,  adminis- 
trator d.  6.  n.  in  New  Jersey.  He  subsequently  appealed  to  the  prerogative 
court,  and  thence  to  the  court  of  errors  and  appeals,  both  of  which  afiirmed 
the  decision  of  the  orphans*  couii;. 

The  Hutchinson  mortgage  was  in  due  course  realized  by  process  of  law,  and 
produced  813,306.99,  whereupon,  on  the  eleventh  January,  1883,  Gray  filed 
bis  account  in  the  orphans^  court  of  Luzerne  county,  including  this  amount 
and  the  $11,624.89.  To  the  latter  item  he  appended  a  statement  that  he  had 
accounted  for  this  sum  in  the  New  Jersey  court,  and  that  after  the  proceed- 
ings in  the  Pennsylvania  court  he  had  filed  in  New  Jersey  an  amended  ac- 
count which  would  superaede  the  1875  account,  if  the  court  there  allowed  the 
amendment,  but  that  it  had  not  yet  been  allowed;  that  since  its  filing  other 
creditors  have  arisen  in  Pennsylvania,  particularly  referring  to  Joseph  Brown's 
decree  for  $20,000;  and,  further,  that,  if  he  was  relieved  from  his  accounting 
in  New  Jersey,  he  would  willingly  account  for  the  sum  in  Pennsylvania. 
After  the  disallowance  of  his  claim  against  the  estate  in  New  Jersey,  he  pre- 
ferred it  again  in  Pennsylvania;  apparently,  however,  seeking  to  restrict  the 
satisfaction  of  it  to  the  $11,624.89. 

The  first  report  of  audit  was  filed  on  first  December,  1883,  and  in  this  Gray 
was  charged  with  the  sum  of  $11,624.89,  and  with  further  interest  upon  the 
principal  sum  of  $10*000,  amounting  to  $4,151.15.  In  the  same  audit  his 
claim  against  the  estate,  with  the  reasons  for  its  disallowance,  appeai-s,  as  f ol- 
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lows:  "Alexander  Grav,  Jr.»  for  amount  due  him  on  assignment  by  him  to 
his  father  of  his  interest  in  a  mortgage  against  Longstreet  »%  Hozie,  his  in- 
terest being  one-third  of  the  same,  6-^0,000.  As  his  domicile  at  date  of  de- 
cedent s  death  and  now  is  in  New  Jersey,  his  claim  cannot  be  allowed  here. 
Bari-y's  Appeal,  88  Pa.  St.  131." 

After  exceptions  had  been  taken,  and  the  report  amended  in  minor  re- 
spects, the  orphans'  court  of  Luzerne  county,  Pennsylvania,  by  definitive  de- 
cree, finally  confirmed  it,  and  Gray  appealed  (1)  against  the  surcharge,  and 
(2)  against  the  disallowance  of  his  claim.  The  appeals  were  talien  together, 
and  upon  the  first  Gray  was  successful,  but  the  second  appeal  does  not  appear 
to  have  been  strongly  argued,  and  the  court  merely  dismissed  it  atappellant*8 
cost  and  affirmed  the  disallowance  of  the  claim,  without  expressing  any  opin- 
ion. 

Edmund  Q.  Butler  and  /.  Vaughan  Darling,  for  appellant. 

A  foreign  (principal)  executor  may  always  collect  securities,  if  be  can  do  ao 
without  being  obliged  to  resort  to  the  domicile  of  the  debtor.  Shakespeare  v. 
Fidelity  Co.,  97  Pa.  St.  173;  Waiiams  v.  Storrs,  6  Johns. Ch.  367;  Parsons 
v.  Lyman,  20  N.  Y.  112;  Klein  v.  French,  57  Miss.  667;  Wilkins  v.  BlUtt^ 
9  Wall.  740;  Hutchins  v.  StaU  Bank,  12  Mete.  421;  Trecothv^k  v.  Amtin,  4 
Mason,  83;  Merrill  v.  Instance  Co.,  103  Mass.  245;  Mackey  v.  Coooe,  18 
How.  104;  Stevens  v.  Qaylord,  11  Mass.  256;  and  especially  in  the  absence 
of  an  ancillary  administration.  Marcy  v.  Marcy,  82  Conn.  327.  It  is  now 
the  better  opinion  that  the  sitiis  of  the  debt  is  the  creditor*s  domicile.  Wimrt. 
Ckmtt.  Laws,  (2d  Ed.)  §  363;  Speed  v.  May,  17  Pa.  St.  91.  Tlie  courts  of 
New  Jersey  having  acquired  control  of  the  fund,  the  ancillary  administrator 
is  not  responsible  lor  it  in  this  jurisdiction .    Magraw  v.  Irwin,  87  Pa.  St.  139. 

Oeorge  R,  Bedford  and  Henry  W,  Palmer,  for  appellee. 

Assets  Ciinnot  be  withdrawn  from  a  jurisdiction  in  which  there  are  either 
creditors  or  distributees.  DenVa  Appeal,  22  Pa.  St.  514.  An  executor  can- 
not appeal  from  a  decree  of  distribution.  Gallagher's  Appeal,  89  Pa.  St.  29. 
Wliere  the  domicile  of  a  creditor  is  the  same  as  tliat  of  a  decedent,  he  cannot 
make  claim  to  a  fund  in  a  foreign  jurisdiction,  but  must  resoi*t  to  that  of  the 
domicile,  and  only  the  balance  after  payment  of  domestic  claimants  will  be 
remitted  to  the  domicile.     Barry'' s  Appeal,  88  Pa.  St.  131. 

Trunkey,  J.  Alexander  Gray,  a  resident  in  the  state  of  New  Jersey,  died 
April  6,  1873,  testate,  and  in  the  same  month  his  will  was  probated  and  let- 
tera  testiimentary  issued  to  John  Gray  and  Alexander  Gray,  Jr.  His  widow 
and  nearly  all  his  legatees  then  resided  and  now  reside  in  New  Jersey.  At 
the  time  of  his  death,  debts  were  owing  to  him  by  pei-sons  living  in  Pennsyl- 
vania; and  in  April,  1874,  ancillary  letters  of  adraini.stration  were  granted  to 
Alexander  Gray,  Jr.,  by  the  register  of  Luzerne  county.  John  Brown,  a  son- 
in-law  of  the  decedent,  was  his  partner,  at  and  before  the  time  of  his  death, 
in  the  banking  business  at  Wilkes  Barre,  Pennsylvii'^iM.  I^rown  was  indebted 
to  the  estate  on  a  note  to  the  amount  of  $11,62*4.8'.).  u  l.ichsum  he  voluntarily 
paid  to  the  executor  in  1878.  This  money  is  the  Hnhject  of  the  present  con- 
tention. The  sum  of  $50,000,  which  was  depositt d  in  Brown  A  Gray's  Bank, 
was  paid  by  Brown  to  the  executor,  who  accounted  for  the  same  in  New 
Jersey,  where  it  was  distributed,  by  decree  of  the  orphans'  court,  to  the  leg- 
atees' On  January  25, 1875,  the  executor  died  his  account  in  New  Jersey  for 
said  $11,624.89,  which  Brown  had  paid  before  the  gi-ant  of  letters  of  admin- 
istration in  this  state.  After  the  appellant  Itad  been  cited  to  file  his  account, 
to  include  said  $11,624.89,  as  executor,  he  applied  to  the  orphans'  court  in  New 
Jersey  for  leave  to  withdraw  the  item  for  said  sum  from  his  account,  but  it 
was  linaliy  adjudicated  tliat  he  should  account  for  the  same;  and  on  April  7» 


Digitized  by 


Google 


Pa.]  gray's  estate.  69 

1884,  by  decree,  be  was  ordered  to  pay  over  said  money  to  Abram  8.  Meyrick, 
adminiatrator  d,  b.  n.  in  New  Jersey.  This  account  was  filed  January  1, 
1883,  and  includes  the  said  $11,624.89,  with  a  statement  respecting  his  ac- 
counting therefor  in  tlie  place  of  the  testator's  domicile,  his  application  to  the 
orphans'  court  to  amend  tlie  account,  which  he  expected  would  be  granted, 
and  in  that  event  *'he  prays  the  orphans'  court  of  Luzerne  county,  Pennsyl- 
vimia,  to  make  distribution  of  said  moneys  as  being  realized  by  him  in  Penn- 
sylvania as  administrator  c,  t.  a.  in  estate  of  Alexander  Gray,  deceased." 
He  was  disappointed  in  his  expectation,  and  instead  was  ordered  to  pay  over 
the  money  to  his  successor  in  ofiice. 

No  fact  appears  to  entitle  the  legatees  to  demand  distribution  of  the  money, 
the  subject  of  contention,  to  be  made  in  Pennsylvania.  The  executor  in  the 
place  of  the  testator's  domicile  received  the  money,  and  he  was  there  bound 
to  account  for  it,  and  there  the  legatees  may  compel  him  to  perform  his  duty. 
It  is  difilcult  to  see  that  they  have  any  interest,  as  to  that  money,  in  citing 
him  to  account  for  it  as  administrator  here,  other  than  to  make  him  pay  it 
twice  for  the  benefit  of  the  estate. 

The  real  question  is  whether  Brown,  a  creditor,  may  demand  that  the  ad- 
ministrator be  charged  with  said  money.  Brown*s  relationship  to  the  dece- 
dent and  to  the  estate  gave  him  knowledge  of  the  facts  at  the  time  he  paid  the 
money  to  the  executor.  He  could  not  have  been  compelled  to  pay  it.  He  might 
have  refused  payment  until  called  upon  by  an  administrator  duly  qualified  in 
this  state;  but  he  could  pay  it  to  the  executor;  and,  if  there  were  no  credit- 
ors in  Pennsylvania  besides  himself,  nobody  had  a  right  to  complain.  On  re- 
ceipt of  that  money  by  the  executor,  he  was  bound  to  account  therefor  in  the 
court  having  jurisdiction  of  his  accounts.  There  is  no  merit  in  Brown's  claim 
now  to  surcharge  the  administrator  with  the  money  paid  by  himself  to  the 
executor,  and  he  made  no  attempt  to  so  do  till  over  10  years  after  the  pay- 
ment. An  executor  may  collect  debts  due  if  paid  voluntarily,  and  remove 
them  to  the  state  of  the  domicile,  and  there  administer  them.  If  a  creditor 
of  the  state  where  the  debtor  lived,  lies  by  without  interposing  by  adminis- 
tration or  suit  until  such  assets  have  been  fully  administered  in  the  state  of 
the  domicile,  he  waives  his  rights,  and  cannot  afterwards  enforce  tliem. 
Marey  v.  Marey^  32  Conn.  327.  If  the  creditor  pays  a  debt  owing  by  him- 
self to  the  executor,  the  reason  is  stronger  for  holding  that  he  waived  his  right 
to  the  money  so  paid.  In  that  case,  when  the  executor  comes  into  this  state, 
and  the  creditor  attempts  to  compel  him  to  pay  that  money  on  his  debt,  it  is 
a  good  answer  that  he  has  already  accounted  for  it  in  the  proper  court  of  the 
domicile,  and  has  been  ordered  to  pay  it  as  set  forth  in  the  decree. 

The  auditing  judge  considered  and  corrected  the  account.  He  did  more 
than  to  distribute  the  balance  appearing  on  its  face  as  originally  filed.  He 
says  that  the  item  of  $11,624.89  was  accounted  for  in  New  Jersey,  but  was 
afterwards  withdrawn,  and  he  reports  it  as  cash  applied  to  his  own  debt. 
This  is  not  in  accord  with  the  statement  in  the  account;  and  appellant  not 
only  failed  to  get  leave  to  withdraw,  but  a  final  decree  was  entered  against 
him  for  the  money.  Had  the  administrator  omitted  this  item,  he  would  have 
done  better.  He  preferred  to  account  for  the  money  here  if  he  could  withdraw 
it  from  the  testator's  domicile.  His  apparent  object  was  to  bring  it  here,  and 
have  it  appropriated  to  himself  as  a  creditor.  That  he  failed  to  get  leave  to 
bring  it,  and  that  he  could  not  come  in  as  a  creditor  had  he  brought  it,  do  not 
justify  charging  him  as  if  he  had  brought  it.  The  report  shows  a  restatement 
of  the  account,  additional  charges  and  credits,  and,  upon  proof  that  tliis  item 
ought  to  be  omitted  because  the  orphans'  court  of  the  domicile  rebiined  its 
grasp  of  the  money,  the  court  below  should  have  excluded  the  $11,624.89,  and 
all  tlie  interest  thereon. 

It  may  be  noted  that  the  statement  of  the  evidence  in  the  appellant's  paper 
book,  at  the  argument,  was  admitted  by  the  counsel  for  the  appellees. 
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Decree  reversed,  and  it  is  now  considered  and  decreed  that  the  Items  of  the 
account  composing  the  New  Jersey  fund,  amounting  to  $16,729.54,  be  struck 
from  the  account,  and  the  distribution  thereof  set  aside,  and  that  the  decree 
as  to  the  remainder  of  the  account,  and  distribution  thereof,  be  and  remain  in 
force;  appellees  to  pay  the  costs.    Record  remitted. 


Gbay*b  Appeal. 
(Supreme  Court  of  Pennsylvania.    May  2,  1887.) 
Appeal  from  orphans*  court,  Luzerne  county. 

Tbunkby,  J.    Decree  affirmed,  and  appeal  dismissed,  at  costs  of  the  appellant 


PATTEXtSON'S  APPEAL. 
{Supreme  Ooitrt  of  Pennsylvania.     April  11,  1887.) 

1.  OoHTRACT— Construction— Agrekmknt  by  HEfBs  for  Division  of  Estatb. 

A  part  of  the  legatees  under  a  will,  who  were  all  blood-relations,  butnotall  heirs 
at  law,  of  the  decedent,  entered  into  an  agrreement,  under  seal,  as  follows:  "This 
article  of  agreement,  made  by  and  between  the  subscribers,  is  to  certify  that,  for 
good  and  suflicient  considerations,  we  do  hereby  agree  that,  iu  case  our  etfort  to 
break  the  will  shall  succeed,  each  one  of  the  said  heirs  who  shall  sign  this  paper 
shall  retain  in  full  such  portion  of  tlie  estate  as  niay  be  received  by  any  one  of  said 
heirs,  or  to  which  such  said  heirs  would  be  entitled  in  the  event  of  the  establishment 
of  said  will ;  that  is  to  say,  that,  in  the  event  of  the  breaking  of  said  will,  only  such 
portions  o\  the  estate  shall  be  distributed  to  the  heirs  aforesaid  as  is  not  given  by 
the  said  alleged  will  to  the  blood-relations  of  the  deceased."  Upon  the  breaking 
of  the  will,  and  the  sale  by  the  administrator  of  realty  devised  to  one  of  the  lega- 
tees, held,  that  such  legatee,  though  not  an  heir  of  the  deceased,  was  entitled  under 
the  agreement  to  the  proceeds  of  such  sale. 

2.  Sams— Consideration  for  Aoreembnt  to  Kelba^'b. 

An  agreement  not  under  seal,  and  made  by  an  heir  at  law  of  a  decedent,  in  which 
he  releases  to  one  who  is  not  an  heir,  but  is  a  devisee  under  the  will,  all  claim  he 
may  have  to  the  property  so  devised,  if  the  will  is  set  aside,  is  invalid,  unless  there 
is  proof  of  a  consideration  for  the  promise. 

3.  Deed— Letter  by  Hrib  Agrebinq  to  Release  Interest  in  Estate. 

A  letter  written  by  the  heir  at  law  of  a  decedent  ottering  to  release  any  claim  8h« 
may  have  upon  property  which  has  been  devised  by  will  to  one  who  is  not  an  heir, 
in  case  the  will  is  set  aside,  is  not  sufficient  to  convey  her  interest  to  such  person. 

Appeal  from  orphans'  court,  Fayette  county. 

Sydney  Connell  died  November  17, 1875,  having  no  lineal  descendants,  but 
a  number  of  collateral  heirs,  to  whom  she  left  all  her  property,  except  a  large 
portion  which  was  left  to  Joshua  M.  Dushane,  a  party  wlio  was  in  no  way  re- 
lated to  testatrix.  A  number  of  bequests  and  devises  were  made  to  blood-rela- 
tives, among  which  was  that  of  a  house  and  lot,  the  home  property  of  testa- 
trix, which  slie  devised  to  her  niece  Minerva  Colestock,  the  appellant,  who 
afterwards  intermarried  with  M.  M.  Patterson.  Shortly  after  the  death  of 
Mrs.  Connell,  her  heirs  being  dissatisfied  with  that  part  of  the  will  in  which 
so  great  an  amount  of  her  property  was  devised  to  an  utter  stranger,  entered 
into  an  agreement  for  a  redistribution  of  the  property  in  case  an  attempt  to 
set  aside  the  will  should  be  successful.  The  agreement  was  signed  and  sealed 
by  the  legatees,  blood-rclutions  of  the  decedent,  and  was  as  follows:  "This 
article  of  agreement,  made  by  and  between  the  subscribers,  is  to  certify  that, 
for  good  and  sufficient  considerations  moving  us  thereto,  we  do  hereby  agree 
that,  in  case  our  effort  to  break  the  will  of  Mrs.  Sydney  Connell  shall  succeed, 
each  one  of  the  said  heirs  who  shall  sign  this  paper  shall  retain  in  full  such 
portion  of  estate  of  the  said  Sydney  as  may  have  been  received  by  any  one  of 
the  said  heii-s  at  the  time  of  signing  this  article,  or  to  which  such  said  heirs 
would  be  entitled  in  the  event  of  the  establishment  of  said  will,  clear  and  out- 
side of  any  distribution  which  may  be  made  in  the  event  of  the  breaking  of 
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said  will;  that  is  to  say,  that,  in  the  event  of  the  breaking  of  said  will,  only 
fluch  portions  of  the  estate  shall  be  distributed  to  the  heirs  aforesaid  as  is  not 
given  by  the  said  alleged  will  to  the  blood-relations,  or  any  of  tliem,  of  the 
said  deceased.  And  we  and  each  of  us  do  hereby  release  to  each  and  every 
other  one  of  us,  and  to  the  heirs  and  assigns  of  each  one,  all  our  right,  title, 
interest,  and  claim  as  aforesaid.    In  witness  whereof,"  etc. 

J.  M.  Dushane,  who  had  been  appointed  by  the  will  as  executor  thereof, 
entered  upon  his  duties,  and  distributed  the  personal  propeily  according  to  the 
terms  of  the  will.  December  20,  1875,  a  sister  of  the  deceased,  and  an  heir  at 
law,  appealed  from  the  decision  of  the  register  of  wills  admitting  to  probate 
the  said  will,  and  granting  letters  testamentary  to  J.  M.  Dushane,  to  the  or- 
phans' court,  wherein  the  decision  of  the  register  was  reversed,  and  the  let- 
ters revoked,  and  a  brother  of  the  deceased  was  appointed  in  his  stead.  Du- 
shane did  not  sign  the  agreement  entered  into  between  the  legatees,  and,  as 
alienee  of  the  interest  of  one  of  the  heirs,  he  commenced  in  the  orphans'  court 
proceedings  for  the  partition  of  the  real  estate  devised  to  and  occupied  by 
Minerva  Patterson.  In  pursuance  thereof,  the  administrator  made  sale  of  the 
property,  and  rendered  an  account  of  the  balance  in  his  hands  for  distribution. 
A  number  of  exceptions  were  filed,  and  an  auditor  was  appointed  to  pass  upon 
them,  and  to  make  distribution.  The  heirs  who  had  signed  the  agreement 
now  appeared  before  the  auditor,  and,  in  disregard  thereof,  applied  for  their 
share  of  the  fund.  A  distribution  was  made  among  the  heirs,  without  notice 
to  Minerva  Patterson,  and  in  which  she  received  no  portion,  except  that  of 
one  of  the  heirs  of  whom  she  was  alienee.  To  this  report  she  filed  exceptions, 
claiming  the  portions  belonging  to  her,  and  which  had  been  given  to  five  of 
the  signers  of  the  agreement,  and  to  one  who  had  acquiesced  in  the  proceed- 
ings by  letter,  and  to  one  who  had  signed  a  paper  which  in  effect  was  the  same 
as  the  agreement.  The  lett-er  was  written  by  one  of  the  relatives  to  another 
in  which  the  former  says:  **  Accoi-ding  to  your  statement,  she  [Sydney  Connell] 
has  given  it  [the  property]  to  strangers,  and  perhaps  not  in  her  right  mind. 
I  shall  saj  to  you,  for  my  mother,  take  the  responsibility  on  youraelf  in  the 
prosecution  of  this  matter,  and  for  your  trouble,  if  you  are  successful,  I  agree 
to  do  as  the  others,  and,  if  you  are  not  successful,  you  shall  be  at  all  the 
expense  of  the  prosecution.  And  as  for  Miss  Colestock,  or  Mrs.  Patterson,  I 
am  willing  for  her  to  keep  what  she  has."  The  paper  signed  by  J.  A.  Will- 
iams, but  without  seal,  was  as  follows:  "For  value  received,  I  do  hereby 
agree  that  in  the  event  the  will  of  Sydney  Connell  is  set  aside  or  broken  by  her 
heirs,  in  the  action  soon  to  be  brought  for  that  purpose,  I  will,  as  one  of  the 
said  heirs,  make  no  claim  to  any  part  of  the  real  or  personal  estate  given  to 
Mrs.  Minerva  S.  Patterson,  lato  Colestock,  but  do  further  agree  that  she  shall 
have  the  same  interest  in  said  estate  that  she  will  take  in  case  said  will  is 
sustained."  Upon  hearing  these  exceptions,  the  court  referred  the  matter 
back  to  the  auditor,  who  made  a  second  report,  in  which  he  disputed  the  va- 
lidity of  the  agreements  and  the  letter,  and  refused  to  recognize  them  in  the 
proceedings.  The  report  was  confirmed  by  the  court,  and  Mrs.  Patterson  ap- 
peals. 

Boyle  i&  Mestrezat  and  Morrow  <&  Hertzog,  for  appellant.  John  Collins  and 
Nathaniel  JSudng,  for  appellees. 

Tbunkbt,  J.  Sydney  Connell's  will  was  probatfd  on  November  22, 1875. 
It  contained  a  bequest  and  a  devise  to  Minerva  Colestock,  and  a  number  of 
bequests  and  devises  to  other  persons;  the  residue  of  the  estate  to  J.  M.  Du- 
shane. Some  of  the  objects  of  the  bounty  of  the  testatrix  were  not  of  kin  to 
her;  others  were  of  kin,  but  not  entitled  to  share  in  her  estate  in  case  of  in- 
testacy; and  some  who  would  be  entitled  as  heirs  and  next  of  kin  were  not 
named  in  her  will.    The  contest  of  the  alleged  will  was  successful. 

A  number  of  those  interested  in  the  result  of  the  contest  entered  into  an 
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agreement,  which,  if  not  artistically  drawn,  is  not  void  for  uncertainty  as  to 
its  meaning.  No  objection  was  made  to  its  admission  in  evidence,  and  the 
Huditor  gave  no  reason  for  throwing  it  out  of  consideration  other  than  thai 
its  validity  was  disputed.  The  subscribers  to  the  instrument  mutually  agree 
that,  if  they  succeed  in  their  efforts  to  break  the  will,  each  one  shall  retain 
such  portion  of  tlie  estate  as  he  or  she  may  have  received  under  the  will,  and 
only  such  portions  of  the  estate  shall  be  distributed  to  tlie  subscribers  as  is 
not  given  by  the  will  to  the  blood-relations  of  the  decedent,  and  each  release 
to  each  and  every  other  all  his  or  her  right  as  aforesaid.  It  is  declared  in  the 
instrument  that  It  is  made  for  good  consideration,  and  the  parties  affixed  their 
seals.  The  heirs  of  the  decedent  who  are  not  parties  are  not  affected  by  its 
covenants,  and  they  are  entitled  to  their  respective  shares  in  the  estate,  and 
to  the  remedies  for  recovery,  provided  by  the  intestate  laws.  The  parties  to 
the  covenant  could  not  prevent  the  partition  and  sale  of  the  real  estate,  and 
the  proper  place  for  them  to  iissert  their  covenant  rights  is  in  the  distribution 
of  the  proceeds.  Those  who  covenanted  with  Minerva  Golestock  that  she 
should  have  the  land  devised  to  her  in  the  will,  and  released  to  her  their  in- 
terest in  the  same,  are  not  now  entitled  to  take  any  of  the  money  arising 
from  sale  of  that  land.  They  agreed  that  no  distribution  should  be  made  to 
them  of  any  part  of  the  estate  given  by  the  will  to  a  blood-relation.  It  was 
error  to  disregard  the  covenant  as  foreign  to  all  questions  arising  in  the  dis- 
tribution. 

The  appellees  contend  that  the  agreement,  if  valid  at  all,  is  only  valid  be- 
tween the  heirs  of  the  decedent;  and  Minerva  Golestock,  not  being  an  heir, 
has  no  right  under  the  covenant.  But  she  was  a  party  interested  in  the  con- 
tested will,  and  became  uninterested  because  of  the  agreement.  The  agree- 
ment is  by  and  between  the  subscribers.  The  word  "heirs"  relates  to  the 
subscnbers.  A  clause  provides  relative  to  each  one  of  said  heirs  who  shall 
sign  the  paper.  If  the  will  falls,  "such  said  heirs"  shall  take  what  is  given 
them  in  the  will,  and  the  other  portion  of  the  will  shall  be  given  to  the  '' heirs 
aforesaid."  It  is  manifest  that  the  word  "heirs"  is  not  used  in  its  technical 
hense.  By  it,  as  shown  by  the  context,  the  parties  meant  the  subscrib^'rs  to 
the  agreement,  both  heirs  at  law  and  persons  interested  in  the  alleged  will. 

The  letter  of  Sydney  Jennison  to  Gilmore,  in  itself,  is  not  sufficient  to  con* 
vey  her  interest  to  Miss  Golestock. 

Without  proof  of  consideration,  the  contract  signed  by  J.  A.  Williams, 
dated  January  13, 1876,  is  invalid.  No  evidence  was  given  of  the  inducement, 
or  of  the  attendant  circumstances,  showing  consideration.  On  its  face,  the 
paper  is  for  the  benefit  of  Minerva  S.  Patterson,  late  Golestock,  and,  if  made 
for  good  consideration,  it  binds  the  maker. 

Had  not  the  auditor  cast  aside  the  agreement,  he  would  not  have  put  the 
costs  of  the  second  audit  on  Minerva  Patterson.  That  imposition  of  costs 
was  right  upon  the  adjudication;  but,  if  her  claim  be  establislied,  the  case 
will  be  different. 

Decree  reversed,  at  the  costs  of  appellees,  and  record  remitted  for  further 
proceedings. 


Appeal  of  McGuiBB. 

{Supreme  Court  of  Petinss/fvania.    October  Term,  1887.) 

Will — Devise  DnRiirQ  Widowhood  "in  Fee-Simple" — Life- Estate. 

A  testator  had  devised  a  parcel  of  land  to  one  of  his  sous,  in  fee-simple,  hnt  the 
son  liaving  died  in  the  iife-tiine  of  the  father,  a  codicil  was  added  lieviHiii;^  tho 
satiie  parcel  to  the  widow  of  such  sou,  "  wliiie  she  remains  the  widow  of  saiil  Jolin 
McGiiire,  deceased,  in  fee-simple."  Heldt  that  she  took  only  a  life-estate  tenuiiiabla 
on  her  marriage. 

Appeal  from  common  pleas,  Westiuureland  county;  Jamiss  A.  Hunter, 

Pretjidij.g  Jud^je. 


Digitized  by 


Google 


Pa.]  APPEAL  OF  m'quire.  73 

Bill  of  Eliza  J.  McGuire,  appellaDt,  to  compel  specific  performance  of  a 
contract  made  with  her  by  Robert  H.  McGuire.  by  which  she  agreed  to  con- 
vey certain  land  to  him  in  fee-simple,  and  he  to  pay  her  $3,000.  He  refused 
to  take  the  plaintlif' s  deed  and  pay  for  the  land,  contending  that  plaintiff  is 
not  the  owner  in  fee.  Plaintiff's  title  comes  to  her  by  devise  from  James 
McGuire,  her  father-in-law.  By  his  will  he  devised  the  land  in  question  in 
fee-simple  to  his  son,  John  MdGtuire,  who  was  appellant's  husband.  John 
having  died,  James  McGuire  made  a  paper  writing  which  he  called  his  last 
will  and  testament,  indorsed  on  the  same  sheet  of  paper  on  which  the  fore- 
going will  was  written,  in  which,  inter  alia^  he  says:  **1  devise  to  my  daugh- 
ter-in-law, Eliza  J.  McGuire,  the  widow  of  John  McGuire,  deceased,  while 
she  remains  the  widow  of  said  John  McGuire,  deceased,  in  fee-simple  the 
tract  of  land  upon  which  the  said  widow  now  resides,  in  Berry  township,  on 
both  sides  of  the  Pennsylvania  railroad,  containing  ninety-seven  acres  and 
nineteen  perches,"  etc.  **Also  I  devise  the  said  Eliza  J.  McGuire  one  hun- 
dred dollars,  when  collected,  which  the  Pennsylvania  Railroad  Company  owes 
me  for  damages  sustained  on  the  above-described  land."  And  appointed,  in 
said  paper  writing,  his  sons,  Alexander  and  Josiah,  executors  ''of  this  my 
last  will  and  testament  which  relates  to  the  part  of  my  will  concerning  John 
McGuire."  This  codicil  was  proved  along  with  the  will  on  November  14, 
V^b.    The  bill  was  dismissed,  and  complainant  appeals. 

H,  P,  Zaird,  for  appellant. 

If  the  clause,  ''while  she  remains  the  widow  of  said  John  McGuire,"  should 
be  held  to  place  any  restraint  upon  the  fee-simple  title  he  had  given  her,  then 
that  clause  will  be  repugnant  to  the  principal  devise,  and  void.  1  Jarm. 
Wills,  marg.  p.  810;  4  Kent,  Gomm.  marg.  p.  131;  2  Jac.  Law  Diet.  tit.  "Con- 
dition," 5,  6,  8.  The  devise  could  not  be  a  base  fee.  2  Bl.  Comm.  109. 
Where  two  clauses  in  a  will  are  repugnant,  effect  should  be  given  to  the  lat- 
ter. Lewis'  Estate,  8  Whart.  162;  BtickWs  Appeal,  29  Pa.  St.  234;  Neio- 
hold  V.  Boogie.  52  Pa.  St.  167;  Snively's  Eafrs  v,  iStover,  78  Pa.  St.  484.  The 
eighth  section  of  the  act  of  April  8,  1833,  (2  Purd.  Dig.  p.  1711,  pi.  14.) 
which  was  intended  to  prevent  the  lapsing  of  a  devise  or  legacy  in  favor  of 
a  child,  saved  "to  every  testator  the  right  to  direct  otherwise."  In  this  case 
the  codicil  to  the  will  did  direct  otherwise;  and  the  direction,  in  the  statute, 
could  not  take  effect,  because,  by  the  terms  of  the  statute,  it  must  take  effect, 
if  at  all.  in  favor  of  the  issue  to  the  full  extent  of  the  devise  to  the  ancestor. 

John  B,  Keenan,  for  appellee. 

"The  intent  of  the  testator  is  to  be  gathered  from  the  four  corners  of  the 
will,  taken  as  a  whole."  Lynn  y.  Daiones,  1  Yeates,  518;  Edmonson  v. 
Nichols,  22  Pa.  St.  74.  "Wills  are  to  be  construed  as  wholes, — parts  should 
interpret  and  modify  other  parts, — and  the  intention,  which  permeates  the 
whole,  cannot  but  be  accepted  as  the  final  meaning  of  the  instrument." 
8hreiner^s  Appeal,  53  Pa.  St.  108.  "Particular  expressions  that  would  stand 
in  the  way  of  the  general  intent  of  the  testator,  are  to  be  construed  in  sub- 
ordination to  it  or  disregarded."  Musselman^s  Estate,  5  Watts,  9;  Schotfs 
Estate,  78  FsL.  St. 40.  "When  the  ♦  ♦  ♦  insertion  of  words  has  *  *  * 
wrongly  expressed^  what,  from  the  whole  tenor  of  the  will  was  the  intention 
of  the  testator,  the  court  will  permit  the  will  to  be  read  as  if  the  words  had 
been     ♦    ♦    ♦    omitted."     McKeehan  v.  Wihon.  53  Pa.  St.  74. 

If  James  McGuire  had  died  after  the  death  of  his  son,  John,  and  without 
making  the  codicil,  clearly,  under  the  act  of  April  8,  1833,  §  12,  this  land 
would  have  gone  directly  to  the  children  of  John  McGuire,  deceased,  of  whom 
the  appellee  is  one;  and  Eliza  J.  McGuire,  the  appellant,  would  have  no  claim 
to  it,  or  any  part  of  it.  The  devise  to  John  McGuire  did  not  lapse  at  his 
death;  it  survived  to  his  heirs.    Act  of  AprU  8,  1833,  §  12,  (P.  L.  1833,  p. 
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250.)  The  codicil  did  not  revoke  the  devise  to  John  McGuire;  it  simply  ar- 
rested the  devise  in  its  descent  to  the  children  by  interposing  the  estate,  dip- 
ranU  viduitate^  in  their  mother. 

"The  principle  of  not  disinheriting  the  heir  without  sufficient  words,  ought, 
if  possible,  to  be  more  strictly  observed  here  than  in  England;  because  there 
the  eldest  son  is  the  heir,  but  here  the  law  is  more  equitable,  and  all  the  chil- 
dren together  are  considered  as  heirs. "  French  v.  Mcllheiiny,  2  Bin.  20;  Jfo- 
Intyre  v.  Ramsey,  23  Pa.  St.  320;  Rupp  v.  Eberly,  79  Pa.  Sfc.  144. 

The  question  of  conditions,  repugnant  or  otherwise,  does  not  properly  en- 
ter into  this  case,  and  requires  no  discussion  upon  our  part.  The  clause* 
"  While  she  remains  the  widow  of  said  John  McGuire,  deceased,"  is  not  a  con- 
dition, but  a  limitation,  creating  an  estate,  durante  vlduitate,  aLpartunilar 
estate.  And,  as  to  the  remainder^  the  testator,  with  the  help  oi  the  act  of 
April  8, 1833,  devises  it  to  the  children  of  his  son,  John.  The  argument,  based 
upon  the  favor  with  which  the  law  looks  upon  the  latter  of  two  irreconcilable 
clauses  in  a  will,  is  indeed  a  strong  one;  but  it  loses  its  force  when  we  per- 
ceive that  this  latter  clause  is  the  work  of  an  ignorant  scrivener,  is  opposed 
to  the  plain  i  ntent  of  the  testator  gathered  from  the  whole  will,  and  is  opposed 
also  to  that  policy  of  the  law  which  favors  the  heir  instead  of  a  stranger. 

Per  Curiam.  Eliza  J.  McGuire  could  not  comply  with  the  terms  of  her 
contract,  of  June  1,  1886,  with  Robert  H.  McGuire,  by  conveying  to  him  the 
fee-simple  of  the  land  therein  described,  and  until  she  is  in  a  position  to  do 
this,  he  cannot  be  compelled  to  pay  the  purchase  money.  We  are  inclined  to 
think  with  the  learned  judge  of  the  court  below,  that  under  the  will  of  James 
McGuire  she  took  but  a  life  estate.  At  best,  however,  her  estate  was  no  more 
than  a  conditional  fee,  hence  liable  to  expire  on  breach  of  the  condition.  But 
this  was  not  the  kind  of  afee  that  the  appellant  agreed  to  take,  and  the  court 
was  therefore  right  in  refusing  to  compel  him  to  pay  the  purchase  monej. 

The  decree  is  affirmed  at  the  costs  of  the  appellant. 


GOEN  f^.  Adamson. 
(Suyrreme  Court  of  Pennsylvania,    October  6,  1887.) 

1.  ConTBACT— Ambiguity— Parol  Evidewck  to  Explain. 

All  agreement  for  the  sale  of  a  stock  of  merchandise  contained  the  following 
Btipulation:  *'Said  Adamson  [the  purchaser]  further  agrees  to  pay  all  rents  on 
building  wliere  goods  are  found  for  which  said  Coen  is  liable,  and  to  receive  all 
rents  coniini^  to  said  Coen  on  tlie  above-named  bnilding,  from  the  day  of  the  com- 
pletion of  invoice  until  the  first  day  of  April,  1883."  Parol  evidenci^  was  offered 
to  sliow  that  Coen  was  then  indebted  for  the  rent  of  the  building  for  the  entire 
year,  and  that  the  purchaser  was  aware  of  tliat  fact,  and  had  agreed  to  pay  such 
rent.  Held,  that  the  language  of  the  stipulation  w^as  unambiguous,  and  the  oral 
testimony  properly  excluded. 

2.  Same— CoNSTRDCTioN— Payment  or  Rent. 

Held,  aJaOf  that  under  sucli  stipulation  Adamson  was  liable  only  for  the  rent  for 
the  period  beginning  with  the  completion  of  the  invoice. 

Error  to  common  pleas,  Green  county;  James  Inohram,  Judge. 

Assumpsit  brought  by  plaintiff  in  error. 

Plaintiff  had  been  engaged  in  the  grocery  business,  and  occupied  a  store  la 
a  building  which  he  had  leased  by  written  agreement  from  Uriah  Inghram 
for  a  term  of  one  year,  beginning  April  1, 1882,  for  the  annual  rental  of  $400. 
On  February  6,  1883,  the  defendant  purchased  plaintiff's  business  under  an 
agreement  which,  among  other  things,  contained  the  following  stipulation: 
'^Baid  Adamson  further  agrees  to  pay  all  rents  on  building  where  goods  are 
found  for  which  said  Coen  is  liable,  and  to  receive  all  rents  coming  to  said 
Ck]ien  on  the  above-named  building,  from  the  day  of  the  completion  of  the  In- 
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voice  until  the  first  day  of  April,  1883."  The  invoice  was  completed  on  or 
aboat  the  tenth  of  February,  1883,  and  Adatnson  immediately  went  into  pos- 
session of  the  grocery  and  premises,  and  paid  Goen  the  whole  of  the  purchase 
money  substantially  according  to  their  agreement. 

Adamson  received  the  rents  from  the  sub-tenants  from  the  date  of  the  com- 
pletion of  the  invoice  up  to  April  1,  1883,  and  has  always  been  willing  and 
ready  to  pay  the  amount  of  rent  for  which  Coen  was  liable  to  Inghram,  for  the 
same  time.  Goen  refused  to  accept  this,  and  brings  this  suit  to  recover  $400, 
—the  full  amount  of  rent  due  and  paid  by  him  to  Inghram  for  the  year  be- 
ginning April  1,  1882,  and  ending  April  1,  1883,— alleging  that  the  whole  of 
said  rent  was  unpaid  at  the  execution  of  the  Goen- Adamson  agreement,  and 
that  Adamson,  by  the  terms  of  their  written  agreement,  had  bound  himself 
to  pay  the  same. 

The  plaintiff  offered  in  evidence  the  article  of  agreement  between  himself 
and  Uriah  Inghram,  for  the  purpose  of  showing  the  amount  of  rent  he  was  to 
pay  Inghram  for  the  building,  and  that  he  was  at  the  time  of  the  execution 
of  the  Goen- Adamson  agreement  liable  for  the  whole  year's  rent,  and  this  to 
be  followed  by  parol  evidence  that  he  had  paid  the  whole  year's  rent.  This 
was  admitted  for  the  purpose  of  showing  the  amount  of  rent  due  to  Inghram, 
and  by  whom  paid.  The  plaintiff  then  offered  parol  proof  of  tiie  various  prop- 
ositions that  passed  between  Goen  and  Adamson  prior  to  the  time  of  the  exe- 
cution of  the  written  agreement  between  them,  "for  the  purpose  of  showing 
that  the  defendant,  when  he  signed  the  article  of  agreement  of  February  6, 
1883,  knew  the  amount  of  rent  he  was  agreeing  to  pay  to  the  said  Inghram, 
and  Cor  the  further  purpose  of  showing  the  consideration  for  which  said  de- 
fendant agreed  to  pay  all  the  rents  on  said  building  where  the  goods  were  for 
which  said  Goen  was  liable  was  $400. "  This,  in  connection  with  the  written 
agreement  already  in,  "for  the  purpose  of  showing  the  extent  of  the  plain- 
tiff's claim  under  the  agreement."  This  testimony  was  excluded,  and  the 
eourt  instructed  the  jury  to  find  for  plaintiff  the  amount  admitted  to  be  due. 

A.  A.  Purman,  for  plaintiff  in  error. 

The  writing  of  February  6,  1883,  refers  to  the  liability  of  the  plaintiff  for 
all  rents  on  the  building;  hence  the  liability  of  plaintiff  for  the  rent,  to  whom 
liable,  and  the  amount  for  which  he  was  liable,  were  all  part  of  the  res  gestcs. 
To  understand  and  interpret  tliat  writing,  we  must  have  it  with  all  the  sur- 
rounding circumstances  which  properly  constitute  a  part  of  it.  2  Whart. 
Ev.  §  1015;  Wells,  Law  &  F.  §  49;  1  Greenl.  Ev.  §§285,  286;  Miller  v. 
Fichthom,  31  Pa.  St.  252;  Young  v.  Com,,  28  Pa.  St.  504.  The  intention  of 
the  parties  as  to  the  amount  of  rent  that  Adamson  was  to  pay  can  be  ascer- 
tained only  by  parol  proof  of  the  amount  of  rent  Goen  was  liable  for  on  the 
building  where  the  goods  were  at  the  time  of  the  sale,  and  by  the  knowledge 
of  Adamson  at  that  time  of  the  amount  of  rent  Goen  was  liable  for.  As  far 
back  as  1750  the  king's  bench  held  in  Jones  v.  Ifetmnan,  1  \V.  Bl.  60,  that  parol 
objections  maybe  encountered  by  parol  evidence;  and  this  court  in  1835  held,. 
in  Bllmaker  v.  Ellmaker,  4  Watts,  90,  that  a  marriage  settlement  would  not 
exclude  the  wife  from  a  share  in  the  personal  estate  under  the  statute  of  dis- 
tribution. The  parol  evidence  offered  in  this  case  introduces  nothing  conflict- 
ing with  the  obligation  of  February  6,  1883.  2  Whart.  Gont.  §§  660, 661,  910- 
This  contention  is  between  the  original  parties;  hence  the  writing  may  be 
helped  by  averments  and  parol  proof  to  carry  into  effect  what  the  parties 
meant,  no  matter  what  are  the  words  they  have  used.  1  Whart.  Gont.  §  202. 
The  parol  evidence  offered  in  this  case  tended  to  explain  and  define  the  sub- 
ject of  the  writing  of  February  6, 1883,  and  was  therefore  admissible.  Church 
V.  Clime.  19  Wkly.  Notes  Gas.  361.  9  Atl.  Rep.  163. 

The  court  ought  to  have  instructed  the  jury  that  under  the  writing  of  Feb- 
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ruary  6,  1883,  and  the  agrpement  of  January  25,  1882,  and  the  admissions  of 
the  defendant,  the  plaintiff  was  entitled  to  recover  6400,  and  its  interest  from 
September  12th.  The  writing  of  February  6, 1883,  was  offered  in  evidence  of 
a  fact,  f .  e.,  the  amount  of  rent  to  be  paid  by  defendant  to  Mr.  Inghram,  and 
it,  with  the  othei  facts  proved  and  admitted,  was  proper  to  go  to  the  jury  for 
•construction  to  ascertain  what  amount  of  rent  the  defendant  agreed  to  pay 
when  he  purchased  the  goods.  Now,  intention  is  a  question  of  fact,  and  may 
be  averred  and  helped  by  parol  evidence.  Mosa  v.  Riddle,  5  Cranch,  351; 
Clift  V.  WhiU,  12  N.  Y.  538.  Thus  in  Grossman  v.  Tumpike  Co.,  3  Grant, 
€a3.  225,  it  was  held  tliat  "whether  the  seal  affixed"  to  an  alleged  instru- 
ment "be  the  defendant's  seal,  a  jury  only  can  determine." 

In  McKean  v.  Wagenhlast,  2  Grant,  Gas.  463,  it  was  held  that  where  a 
written  document  is  offered  as  evidence  of  a  fact,  or  where  it  is  to  be  con- 
sidered in  connection  with  the  situation  of  the  parties,  br  in  reference  to 
other  facts  proved  by  parol,  the  meaning  of  the  written  document  is  not  mat- 
ter of  law  for  the  court,  but  must  be  leftto  the  jury.  In  Sidwell  v.  Evans,  1 
Pen.  &  W.  388,  it  is  said  by  Gibson,  C.  J.,  "that  an  admixture  of  parol  with 
written  evidence  draws  the  whole  to  the  jury."  In  Heunolds  v.  Richards,  14 
Ph.  St.  206.  it  is  held  that  the  mere  fact  of  evidence  being  in  writing  does  not 
entitle  the  court  to  interpret  its  meaning  conclusively.  Where  the  question  is 
•on  its  effect  as  evidence  of  a  collateral  fact,  it  is  to  be  submitted  to  the  jury. 
In  Railroad  Co.  v.  Lioermore,  47  Pa.  St.  465,  thecourt  submitted  to  the  jury 
whether  the  word  "appurtenances"  in  a  mortgage  included  certain  town 
Jots.  This  court  has  very  recently  held  in  the  case  of  Church  v.  Clime,  19 
Wkly.  Notes  Cas.  361,  9  Atl.  Rep.  163,  that  parol  evidence  may  be  admitted 
io  show  the  circumstances  at  the  making  of  a  writing,  the  intention  of  the 
parties  may  be  ascertained  by  extrinsic  testimony,  and  that  the  admission  of 
parol  testimony  for  such  purpose  does  not  infringe  upon  the  rule  which  makes 
A  written  instrument  the  proper  and  only  evidence  of  the  agreement  contained 
in  it.  The  parol  evidence  offered  in  this  case  does  not  contradict  or  vary  th« 
terms  of  the  writing,  but  explains  the  subject-matter  of  the  agreement. 
OoiUd  V.  Lee,  55  Pa.  St.  99.  The  parol  evidence  offered  in  this  case  does  not 
Attempt  to  show  that  tlie  writing  of  February  6,  1883,  meant  nothing,  nor 
does  it  attempt  to  show  that  the  writing  meant  something  else  than  is  writ- 
ten, but  to  explain  the  subject-matter  of  the  agreement,  i.  e.,  "all  rents  on 
building  where  goods  were  found  for  which  said  Coen  was  liable."  Hence 
the  same  is  both  competent  and  relevant. 

Tho  following  cases,  relied  on  by  counsel  for  defendant  upon  the  motion 
for  a  new  trial,  do  not  rule  this  case  in  his  favor.  The  case  of  Denison  t. 
Wertz,  7  Serg.  &  R.  372.  recognizes  the  doctrine  that,  where  mattera  of  fact 
are  intermixed  with  a  written  instrument,  the  whole  must  go  to  the  jury. 
In  Bryant  v.  Hagerty,  89  Pa.  St.  261,  the  liability  depended  upon  what  was 
Hhown  by  the  face  of  the  paper,  and  not  a  question  of  intention.  Collins  t. 
Rmh,  7  Serg.  &  R.  148-151,  recognizes  the  doctrine  that  mixed  questions 
•of  law  and  fact  carry  written  instruments  to  the  jury.  Beatty  v.  Insurance 
'Co.,  52  Pa.  St.  456,  holds  that,  where  an  ambiguity  arises  on  a  written  doc- 
ument from  extrinsic  evidence,  it  must  be  solv^  by  the  jury,  and  the  appli- 
x^ation  of  the  meaning  is  a  question  of  fact.  Heath  v.  Page,  48  Pa.  St.  143. 
holds  that  a  question  of  intention  belongs  to  the  jury,  because  the  intention 
is  to  be  collected  from  a  vaiiety of  circumstances.  Watson  v.  Blaine,  12  Serg. 
&  R.  131,  holds  that,  where  a  written  instrument  cannot  be  understood  with- 
out reference  to  facts  deTiors  the  writing,  the  jury  are  to  judge  of  the  whole 
together.  McCuUough  v.  Wainright,  14  Pa.  St.  171,  holds  that  where  ain- 
biguity  exists  in  a  written  contract,  arising  from  its  reference  to  extrinsic 
•objects,  it  may  be  explained  by  parol  testimony  as  to  the  situation  and  char- 
acter of  those  objects  at  the  time  of  the  contract,  and  such  evidence  is  for  the 
jury. 


Digitized  by 


Google 


Pft.]  COEN  V.  ADAM80K.  77 

R,  F.  Downey^  for  defendant  in  error. 

The  court  did  not  err  in  rejecting  the  evidence  of  the  plaintiff  offered  "for 
the  purpose  of  showing  the  extent  of  their  claim  under  the  agreement.'^ 
There  was  no  ambiguity  in  the  paper,  and  it  has  always  been  Iield  that  in 
sucii  cases  it  is  the  duty  of  the  court  alone  to  put  a  construction  upon  written 
instruments.  In  Bryant  v.  Hatjerty,  87  Pa.  St.  261,  Sharswood,  C.  J.,  says; 
"Tiiis  was  submitting  to  the  jury  the  construction  of  a  written  instrument, 
which  is  exclusively  the  province  of  the  court." 

"It  is  tlie  right  of  every  suitor  to  have  the  opinion  of  the  court  on  such 
matters  as  by  the  law  of  the  land  the  court  is  bound  to  decide,  and  one  of 
the»e  matters  is  the  construction  of  written  contracts."  DenUon  v.  Wertz^ 
7  ^rg.  &  R.  376.  The  same  doctrine  is  held  in  Collins  v.  Rwth,  7  Serg.  So 
R.  151;  Reaney  v.  CvlherUon,  21  Pa.  St,  512;  Qass*  Appeal,  73  Pa.  St.  46; 
H&jth  V.  Page,  48  Pa.  St.  143. 

It  has  been  held  tliat,  even  where  there  is  ambiguity  on  the  face  of  the 
printed  or  written  document,  it  is  for  the  judge  to  explain.  Beatty  v.  In- 
turanoe  Co.,  52  Pa.  St.  457.  But  where  the  ambiguity  arises  from  extrinsic 
evidence,  then  it  must  be  solved  by  a  jury.  In  this  case  there  was  no  such 
extrinsic  fact  to  be  left  to  the  jury.  The  Inghram  article  was  admitted  for 
the  purpose  of  showing  the  amount  of  rent  that  Coen  was  liable  for,  and  the 
fact  that  such  rent  had  been  paid.  These  facts  are  not  disputed,  and  the 
writing  was  admitted  for  that  purpose.  But  it  and  all  parol  evidence  was 
excluded  as  incompetent  for  the  purpose  of  placing  a  construction  upon  the 
plain  language  of  the  Coen-Adamson  article.  The  case  of  Denison  v.  Wertz^ 
tupra,  was  a  question  of  rent  very  similar  to  that  raised  in  the  present  case, 
and  TiLGHMAN,  G.  J.,  says:  '*Here  was  an  agreement  to  pay  rent  intermin- 
gled With  no  facts  which  operated  on  the  construction.  The  jury,  indeed, 
would  have  had  to  decide,  in  case  it  had  been  material  in  this  action,  what 
was  the  rate  of  the  present  rent,  hut  the  time  for  which  it  was  to  be  paid 
was  to  he  determined  from  the  wii^ting  itself  and  vxis  exclusively  the  prov- 
ince of  tJie  court.*'  But,  even  where  there  may  be  extrinsic  facts  to  be  as- 
certained, they  must  be  such  facts  as  are  doubtful  or  disputed.  Edelman  v. 
Yeakeh  27  Pa.  St,  30.  In  Q(mld  v  Lee,  55  Pa.  St.  108,  Woodward,  C.  J., 
says:  •* Parol  evidence  is  not  admissible  to  alter  or  contradict  what  is  writ- 
ten, upon  the  very  obvious  principle  that  the  writing  is  the  best  evidence  of 
the  intention  of  the  parties." 

The  court  having  held  that  the  language  of  the  agreement  meant  that  Ad- 
amson  was  only  to  pay  rent  from  the  completion  of  the  invoice  up  until  April 
1, 1883,  to  have  admitted  parol  evidence  to  show  that  he  was  to  pay  rent  for 
the  whole  year  would  certainly  be  an  attempt  to  vary  and  alter  the  terms  of 
the  writing,  or  to  show  that  it  meant  something  else  than  was  therein  written. 
and  this  could  not  be  done.  Church  v.  Clime,  19  Wkly.  Notes  Cas.  363,  9 
Atl.  Rep.  163. 

"  Where  parties  without  any  fraud  or  mistake  have  deliberately  put  their 
engagements  in  writing,  the  law  declares  the  writing  to  be  not  only  the  best, 
but  the  only,  evidence  of  their  agreement."  Bounman  v.  Tagg,  8  Atl.  liep. 
884;  Alberts  Ex'rs  v.  Zeigler's  Eafrs,  29  Pa.  St.  50;  Martin  v.  Berens,  67 
Pa.  St.  461;  Thome  v.  Warfflein,  100  Pa.  St.  526.  But  even  if  the  plaintiffs 
had  alleged  that  there  was  fraud  or  mistake  in  tlie  execution  of  the  contract, 
their  offer  does  not  propose  to  establish  what  occurred  at  the  execution  of 
the  agreement,  but  what  occurred  previous  thereto,  and  this  they  cannot  do. 
Stine  v.  Sherk,  1  Watts  &  S.  195;  Railroad  v.  Shay,  82  Pa,  St.  203;  Caley 
▼.  Hoopes,  86  P&.  St.  493. 

Feb  Curiam.  We  agree  with  the  learned  judge  of  the  court  below  in  his 
onnstruction  of  the  contract  involved  in  this  suit.  Its  terms  are  plain  and 
obvious.    Adamson  was  to  pay  the  rent  on  the  premises  for  that  time  only 
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during  which  he  received  rent  from  Goen's  tenants;  that  is,  from  the  day  of 
the  completion  of  the  invoice  until  the  first  of  April,  1883;  and,  as  the  case 
depended  on  the  interpretation  of  an  unambiguous  written  contract,  all  oral 
testimony  was  properly  excluded.  Under  this  view  of  the  case,  none  of  th« 
plaintiff's  exceptions  can  be  sustained. 
The  judgment  is  affirmed. 


Appeal  of  Johnston  and  others. 
(Supreme  Cbiert  of  Pmmylvania.    October  6,  1887.) 

1.  EXRCUTOBS  AND  ADMINI8TRATOR8— POWKR  OP  ORPHANS*   CoURT  TO  RbMOTS — DsLVOA- 

TioN  OP  Authority  by  Administratrix. 

Acts  Pa.  March  29,  1832.  and  May  1,  1861,  anthorizin^  the  orphans'  court  to  re- 
move executors  and  administrators  for  causes  therein  set  forth,  do  not  empower  it  to 
revoke  letters  of  administration  upon  a  petition  showing  that  the  administratrix  haa 
f?i  ven  a  stranger  to  the  estate  an  irrevocable  power  of  attorney  to  act  for  her  iu  set- 
tling the  estate. 

2.  Same— Liability  op  Administratrix  por  Intbrbst. 

An  administratrix,  having  collected  large  sums  of  money  belonging  to  the  estatai, 
deposited  them  in  a  bank  near  her  home,  where  they  were  subject  to  her  check,  she 
receiving  no  interest  on  fnicli  deposit.  It  was  sought  to  surcharge  her  account  with 
interest  on  the  sums  so  deposited.  Held  that,  as  she  was  not  required  to  put  the 
money  at  interest,  and  was  not  shown  to  have  profited  by  the  deposit,  she  could 
not  be  chargeable  with  interest. 
8.  Same — Ck)MMissiONs. 

A  charece  of  4  per  cent,  on  the  amount  realized  by  an  administratrix  who  files  her 
account  within  one  year  alter  her  appointment  is  not  extravagant  and  no  cause  of 
complaint  exists  in  the  fact  that  she  divided  her  commission  with  her  agent  in  th« 
settlement  of  the  estate. 

Appeal  of  A.  A.  Johnston,  Jr.,  Isabella  Copperstone,  Caroline  Murphj, 
John  Barclay,  guardian  of  William  P.  Johnston  and  Est ella  Johnston,  minors, 
John  Keenan,  guardian  of  Elizabeth  Johnston,  minor,  from  the  decree  of  th« 
orphans*  court  of  Westmoreland  county ;  James  A.  Hunter,  Presiding  Judge, 
settling  the  account  of  Caroline  Johnston  as  administratrix. 

The  heirs  at  law  filed  exceptions  to  the  account,  and  petition  to  remove  the 
administratrix,  on  the  ground  that  she  had  given  an  irrevocable  letter  of  at- 
torney for  an  alleged  valuable  consideration  to  one  S.  H.  Baker,  constituting 
him  her  attorney  Irrevocably  in  settling  the  estate:  the  petition  alleging  that 
Baker  is  a  stranger  to  the  estate,  without  any  interest  therein,  and  being  a 
debtor  to  a  large  amount.  The  court  referred  all  the  questions  raised  to  an 
auditor,  who  made  the  following  findings  of  fact:  That  Mrs.  Caroline  John- 
ston is  the  administratrix  of  A.  A.  Johnston,  deceased;  that  she  charged  a 
commission  of  4  per  cent,  on  888,275.24,  or  $3,377.68,  as  compensation  for 
her  services;  that  she  employed  S.  H.  Baker  to  assist  her,  and  paid  him  out 
of  her  own  commission  at  the  rate  of  one-half  thereof;  that  she  kept  her  ac- 
count as  administratrix  with  the  Citizens'  Bank  of  Latrobe;  that  she  has  not 
received,  and  will  not  receive,  any  interest  on  any  of  this  deposit.  He  finds 
that  the  commission  charged  is  proper  to  be  allowed,  and  says: 

'*No  general  rule  can  be  established  with  respect  to  the  commission  to  ba 
allowed  to  administrators  or  executors.  Pusey  v-  Clemson,  9  Serg.  &  R.  209. 
*  *  *  The  usual  commissions  to  an  executor  are  2}  per  cent,  on  sales  of 
real  estates  and  5  per  cent,  on  other  receipts;  and  these  should  not  be  varied 
except  for  cause.  Eshleman's  Estate,  74  Fa.  St.  45.  Five  per  cent,  has 
been  allow^ed  as  a  reasonable  compensation  in  most  cases  upon  the  amount  of 
personal  estate,  and  2^  per  cent,  upon  the  proceeds  of  real  estate;  but  this  is 
a  mere  method  of  measuring  compensation.  The  compensation  of  a  trustee 
of  any  character  may  be  arrived  at  as  a  matter  of  convenience  by  the  way  of 
a  percentage  on  the  amount  of  receipts  and  disbursements.  But  aft«r  alU 
on  all  authority,  it  is  a  question  not  of  percentage^  but  of  compensation. 
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When  the  court  has  fairly  responded  to  the  interrogatory,  Tioto  much  has  the 
trustee  earned  f  it  has  discharged  its  whole  duty  in  the  premises.  Montgornr 
ery's  Appeah  B6  Fa.  St.  234.  Gibson,  C.  J.,  states  the  rule  thus:  *  Com- 
pensation is  usuiilly  awarded  in  the  form  of  a  commission.  The  rate  is  not 
determinable  by  any<established  practice  or  rule,  being  graduated  to  the  re- 
sponsibility incurred,  the  amount  of  the  estate,  and  the  sum  of  the  labor  ex- 
pended.' Harland's  Appeal,  5  Hawle,  823.  Commissions  are  given  as  a 
compensation  for  labor  and  rospoasibility;  and  where  neither  the  one  has 
been  performed,  nor  tiie  other  iiicurred,  there  is  nothing  to  be  compensated. 
McCauseland's  Appeal,  38  Pa.  St.  466;  Gable's  Appeal,  36  Pa.  St.  396.  Tiiis 
is  the  idea  that  runs  through  all  the  cases.  While  a  percentage  is  constantly 
spoken  of  and  used  beaiuse  of  its  convenience,  yet  it  is  compensation, — 
nothing  more  nor  less, — ^that  is  steadily  kept  in  view.  Montgomery's  Appeal, 
supra;  1  Bhones,  O.  C.  303  et  seq, 

"Under  these  authorities,  obr  present  inquiry  is  whether  the  commission  of 
4  per  cent,  charged  by  Mrs.  Caroline  Johnston,  administratrix,  was  a  fair  and 
just  compensation  for  the  services  rendered  by  her  in  settling  this  estate.  In 
order  that  your  honor  may  the  more  readily  understand  what  these  services 
were,  and  that  we  may  more  correctly  arrive  at  a  conclusion  as  to  what  a  just 
and  £ur  compensation  would  be,  it  will  be  necessary  to  refer  to  some  of  the 
facts  as  they  appear  in  the  account,  and  were  adduced  at  the  hearing.  The 
inventory  shows  that  the  estate,  as  it  came  into  the  hands  of  the  administra- 
trix, consisted  almost  wholly  of  money  in  banks  and  securities.  She  is 
charged  with  8117,944.13,  and  of  this  amount  $53,094.30  consists  of  money 
deposited  in  banks,  $51,100  consisted  of  judgment  notes,  judgments,  and 
mortgages  on  record,  and  promissory  notes  and  due-bills.  She  is  also  charged 
with  some  812,000  of  doubtful  paper,  which  it  is  her  duty  to  save,  if  possible. 
The  account  itself  shows  that  at  the  time  it  was  filed  she  had  collected  in  for 
the  estate  8125,619.93,  an  increase  over  the  inventory  of  81*675.90,  and  that 
the  sum  is  made  up  of  interest  on  the  large  number  of  claims  held  by  the  estate. 
All  this  demands  the  closest  kind  of  attention,  and  has  received  it,  when  we 
consider  that  no  one  complains  of  this,  and  no  one  charges  that  any  assets 
have  been  lost  for  lack  of  attention.  In  the  matter  of  the  disbursement  of 
this  large  sum,  the  account  shows  a  long  list  of  claims,  although  only  small 
claims,  paid.  The  vouchers  offered  in  evidence  show  payments  to  the  heirs, 
beginning  January,  1885,  and  extending  up  to  September  22, 1886,  aggregat- 
ing 849.^2.86.  To  thus  promptly  collect  and  pay  out  so  large  an  estate  indi- 
cates diligence.  To  thus  gather  in  and  correctly  disburse  this  amount  of 
money  necessitated  careful  attention,  much  time  and  trouble,  and  incurred  a 
very  great  respon.sibility.  The  responsibility  in  this  case  is  certainly  very 
great,  and  must  be  considered  in  estimating  the  compensation." 

One  of  the  grounds  of  exception  to  the  account  was  the  claim  that  the  ac- 
countant or  her  attorney  in  fact  had  collected  various  sums  which  were  draw- 
ing interest,  and  deposited  them  with  a  bank  largely  owned  and  controlled  by 
said  attorney.    In  regard  to  this  the  auditor  says: 

'*The  liability  of  an  administrator  or  executor  for  interest  in  this  state  has 
been  thf  subject  of  legislative  enactment  as  follows :  •  Sec.  17  No  executor  or 
administrator  shall  be  liable  to  pay  interest  but  for  the  surplusage  of  the  estate 
remaining  in  his  hands  or  power  when  his  accounts  are  or  ought  to  be  settled 
and  adjusted  in  said  register's  office;  provided,  nothing  herein  contained  shall 
be  construed  to  exempt  an  executor  from  liability  to  pay  interest  where  ho 
may  have  made  use  of  the  funds  of  the  estate  for  his  own  purpose  previous  to 
the  time  when  his  accounts  are  or  ought  to  be  settled  as  aforesaid. '  Act 
twenty-ninth  March.  1832,  (1  Purd.  50;  P.  L.  207,)  it  is  also  made  the  duty 
of  an  administrator.  *  And  also  a  just  account  and  settlement  thereof  in  one 
year,  or  when  thereunto  legally  required  to  make.'  Act  of  fifteenth  March, 
18a2»  (1  Purd.  517;  P.  L.  53.) 
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"In  examining  this  branch  of  the  exception,  these  acts  most  be  kept  steac 
ilj  in  view,  because  they  impose  a  duty  on  the  administratrix,  and  also  ind 
cate  her  liability.  The  present  law  and  practice  in  this  commonwealth : 
that  administrators  are  allowed  one  year  after  the  grant  of  letters  for  the  sei 
tlemeiit  of  their  accounts,  and  during  that  period  they  are  not  chargeabi 
with  interest  upon  the  funds  of  the  estate  lying  in  their  hands.  This  is  fai 
and  just,  because  during  the  year  the  administrator  must  keep  funds  of  tl 
estate  disengaged  or  on  deposit,  subject  to  check,  to  meet  the  constant  d 
mand  of  creditors.  But,  if  an  admini^tratoractuiilly  receives  interest  duiin 
this  time,  he  ought  to  account  for  it,  for,  being  in  the  nature  of  a  trust,  he 
not  permitted  to  use  it  to  his  own  benefit.  This  liability  of  an  adminjstrat< 
to  pay  interest  when  the  trust  fund  ?uu  aetiially  earned  it,  and  such  inUre 
han  come  into  his  hands,  or  when  he  has  failed  to  settle  his  account,  i 
pay  over  the  fund  to  those  entitled  to  it,  is  well  settled  in  our  courts.  In  x 
event  will  the  trustee  be  allowed  to  profit  oul  of  the  trust  funds.  Iforri 
Appeal,  71  Pa.  St.  125,  cases  cited;  Rhones,  O.  C.  It  is  said  in  France's  S 
tate,  16  Wkly.  Notes  Cas.  350,  the  duty  of  an  administrator  or  executor  t 
collect  the  assets  of  the  decedent  precedes  the  duty  to  pay  the  debts.  The  la 
ter  cannot  be  compelled  until  a  year  from  the  grant  of  letters,  while  tt 
former  begins  immediately  after  making  the  inventory.  An  executor  or  ai 
ministrator  is  under  obligation  to  diligence  in  preparing  for  distributioi 
Neff*s  Appeal,  &7 Pa.  St.  97 ;  Long's  EstaU,  6  WatU,  46;  Charlton's  Appea 
34  Pa.  St.  475. 

'*  What  are  the  facts?  When  Mrs.  Johnston  took  out  letters,  April  16, 188^ 
she  found  that  her  late  husband  had  had  accounts  with  two  banks.  In  tl 
Citizens'  Bank  of  Latrobe  she  found  a  ceitificate  of  deposit  for  $5,000,  bea 
ing  interest  at  2  or  3  per  cent.,  and  an  open  account  subject  to  check,  f< 
81,802.75.  In  the  Barclay  Bank  she  found  a  certificate  of  deposit  for  $4,60 
bearing  interest  at  3  per  cent.,  due  February  3,  1886,  and  a  small  open  a^ 
count  for  $291.55.  April  20,  1885,  the  administratrix  opened  an  account  1 
the  Citizens*  Bank  as  'Mrs.  Caroline  Johnston,  administratrix  of  A.  A.  Johi 
ston,  deceased,'  and  began  to  collect  the  assets  of  the  estate,  and  deposit  thei 
in  this  account  in  this  bank.  Four  days  after  the  grant  of  letters  the  accoiii 
of  decedent  was  closed,  and  transferred  to  the  administratrix,  and  from  tha 
time  on  all  the  money  of  the  estate  that  was  collected  was  deposited  to  tli 
account,  and  was  under  the  control,  and  subject  to  the  check,  of  the  adminii 
tratrix.  From  the  date  of  opening  the  bank-account  until  the  seventeeiit 
of  April,  1886,  the  day  the  administratrix  filed  her  account,  is  three  days  lei 
than  a  year,  and  but  a  year  and  one  day  from  the  grant  of  letters;  which  ii 
dicates  great  diligence  on  the  part  of  the  administratrix  in  the  managemei 
of  the  estate,  and  a  full  compliance  with  the  acts  aforesaid,  by  filing  the  a^ 
count  when  the  same  <  are  or  ought  to  be  settled  and  adjusted  in  the  said  re| 
ister's  oflice.' 

"The  administratrix  also  used  care  and  prudence  by  depositing  the  monc 
with  either  of  the  banks  her  husband  had  made  his  depository  If,  then,  sk 
has  not  made  use  of  the  funds,  or  received  interest  thereon  previous  to  tli 
time  of  filing  her  account,  she  cannot  be  surcliarged  with  interest.  This  ii 
quiry  is  cleared  up  by  the  testimony  of  the  administratrix  herself:  *Qiieifti€ft 
As  administratrix  of  the  estate  of  A.  A.  Johnston,  deceased,  at  what  Imh 
did  you  have  the  funds  of  the  estate  deposited  ?  Answer,  At  the  Citizen! 
Bank  of  Latrobe.  Q.  State  whether  or  not  you,  as  administratrix  of  said  e 
tiite,  have  ever  received  any  interest  on  those  deposits,  or  contracted  to  r 
ceive  any  interest  with  or  from  the  said  Citizens'  Bank  of  Latrobe.  A.  K^ 
sir.  Q.  *  *  *  Was  it  kept  there  as  you  would  leave  It  at  any  other  ban) 
to  be  lifted  when  you  called,  as  you  stated?  A,  Yes.  sir.'  From  this  it  : 
clear  tliat  the  money  was  deposited  in  the  Citizens'  Bank  of  Latrobe  in  tl 
name  of  *  Caroline  Johnston,  administratrix,'  subject  to  her  check,  and  undi 
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her  control,  And  that  she  has  not,  nor  will  not,  receive  any  interest  therefor. 

What  the  Citizens'  Bank  did  with  these  funds  is  immaterial,  provided  the 

checks  of  the  administratrix  were  always  honored,  and  funds  furnished  her 

whenever  requested. 
"The  administratrix  appears  to  have  paid  per  checks  and  drafts  on  the 

Citizens'  Bank  to  the  heirs  the  foUowing  amounts,  at  the  respective  dates: 
February  4,  1886,  Carrie  Johnston,  -  -  -  -  $  7.000  00 
March  28>  1886,  S.  Fretz,  Guard..            -           -           -  10,000  00 

July  29,  1886.  John  Barclay,             ....      10,000  00 
Julv  29,  1885,  Mrs.  Copperstone,             -           -           -  6,000  00 

December  30,  1885.  Alex.  B.  Johnston,        -           -           -        2.000  OO 
February  18.  1886,  Alex.  B.  Johnston,  -           -           -  3.512  00 

March  23,  1886.  John  B.  Keenan,  Guard.,    ...        3,800  00 
September  22,  1886.  A.  A.  Johnston,      -           -           -  4.800  00 

Widow  for  Minor  Heirs, 8,770  86 


$49,382  86 
"The  payments  of  these  sums  at  the  dates  given  would  indicate  that  the 
money  was  on  deposit,  subject  to  the  checks  of  the  administratrix ;  and  as 
interest  is  not  allowed  on  such  deposits,  and  the  decedent  did  not  receive  in- 
terest on  his  open  account,  hence  it  would  be  unreasonable  to  charge  this  ao- 
oountant  interest.  The  Barclay  certificate  was  not  collected  until  due,  and 
no  interest  was  lost  on  it.  The  Baker  notes  and  certificate  on  Citizens*  Bank 
were  on  interest  until  paid.  Hence  all  the  interest  these  moneys  earned  has 
been  accounted  for.  The  money  was  collected  for  the  purpose  of  making  a 
distribution  in  June,  1885,  to  the  heirs.  This  the  administratrix  was  bound 
to  do.    NefTs  Appeal  and  cases  stipra. 

'*The  fact  that  this  was  an  'increasing  account'  does  not  change  the  re- 
sponsibility of  the  administratrix.  We  are  of  opinion  that  she  cannot  be  snr* 
charged  interest  on  any  of  the  fund  collected  in  by  her  prior  to  filing  the 
account.  That  she  cannot  be  charged  interest  while  her  account  is  pending 
before  your  auditor,  or  during  the  pendency  of  the  exceptions  in  court,  is 
abundantly  established  in  McElhenny^s  Appeal,  46  Fa.  St.  350,  per  Strong, 
J.:  •  Trustees  should  be  held  to  a  strict  performance  of  their  duty,  but  when 
they  have  performed  it  they  should  not  be  compelled  to  pay  interest  on  the 
trust  funds  which  they  have  not  received.*  See,  also,  Hoopea  v.  Brinton,  8 
Watts.  73;  DUtterich  v.  ffe/t,  5  Pa.  St.  94;  Wither' s  Appeal.  16  Pa.  St.  151; 
and  Haniz  v.  York  Bankf  21  Pa.  St.  291.  This  exception  is  therefore  dis- 
missed.** 

The  court  rendered  the  foUowing  opinions  and  orders  in  the  matters: 

OPINION  ON  THE  PETITION  TO  REMOVB  ADMINISTRATRIX. 

**  By  THE  Court.  There  is  no  doubt  but  that  the  orphans'  court  has  power 
to  remove  executors  or  administrators,  as  proposed  by  counsel  for  the  rule,  but 
the  causes  for  which  they  may  be  removed  are  designated  in  the  statutes,  and 
the  orphans*  court  is  but  the  creature  of  statutory  law,  and  derives  its  powers 
entirely  therefrom.  The  acts  of  March  20. 1832,  and  May  1, 1861,  authorize  the 
orphans*  court,  for  causes  therein  set  forth,  to  discharge  executors  and  admin- 
istrators, but  there  is  nothing  in  the  petition  that  brings  the  respondent  within 
the  terms  of  these  acts.  The  record  siiows  that  letters  of  administration  were 
granted  by  the  register  to  the  widow.  She  had  the  first  right  under  act  of 
March  15,  1832.  And  from  this  decree  of  the  register  there  has  been  no  ap- 
peal. Now  the  application  is  to  revoke  the  letters;  but  what  authority  has 
this  court  to  revoke  letters  upon  petition  simply,  and  without  appeal  or  any 
application  had  to  the  register  to  reconsider  Ins  decree,  if  improvidently  made? 
But  we  must  also  remember  that  the  admiiiistratrix  has  filed  her  account,  and 
that  exceptions  have  been  filed  thereto  by  the  parties  here  complaining.  If 
v.llA.no.l— 6 
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injured,  ample  redress  can  be  had  in  this  way,  wliich  is  tlie  most  direct  waj. 
These  exceptions  are  now  before  an  auditor,  appointed  for  the  purpose  of 
hearing  the  parties  in  interest.  We  need  only  add  that  the  bond  is  ample,  and 
I  can  see  no  danger  to  the  rights  of  the  complainants.  And  now,  August 
80, 1886,  rule  discliarged  at  tlie  cost  of  petitioners.  (Exception  to  opinion 
and  order  by  counsel  for  the  rule.)" 

OPINION  ON   EXCEPTTONS  AND  DECREE  MADE. 

"By  the  Court.  The  widow  was  entitled  to  administration.  So  far  as 
the  estate  is  concerned,  the  power  of  attorney  to  S.  H.  Baker  amounts  to 
nothing.  She  and  her  bondsmen  are  responsible.  In  removing  a  portion  of 
the  funds  from  the  bank  in  Greensburg  to  a  bank  in  Latrobe,  I  see  no  objec- 
tion. Latrobe  was  the  nearest  point  for  persons  to  whom  checks  may  have 
been  granted.  The  accountant  was  not  required  to  put  the  money  at  inter- 
est, but,  if  there  was  proof  that  the  accountant  profited  from  a  deposit  of  the 
money,  she  would  be  chargeable  with  such  profit;  but  there  is  no  such  proof 
here.  Large  sums  of  money,  from  time  to  time,  are  paid  into  court,  and  de- 
posited in  a  bank,  and  the  practice  is  the  same  elsewhere.  This  was  especitdly 
true  in  the  court  of  bankruptcy.  That  such  banks  may  profit  thereby  may 
be  true,  but  that  is  an  advantage  peculiar  to  the  business.  They  have  risks 
to  run,  while  it  is  always  safest  to  have  money  in  a  solid  bank  than  to  keep 
it  in  a  bureau  drawer.  The  cost  of  closing  the  estate  was  but  4  per  cent., 
and  by  the  weight  of  the  authorities  4  per  cent,  is  not  extravagant.  The 
whole  trouble  here  is  that  the  accountant  and  her  agent  divided  the  compen- 
sation in  stating  her  account,  and  without  this  the  matter  would  have  been 
stripped  of  question.  The  closing  up  of  so  large  an  estate  in  so  short  a  time 
shows  the  hands  of  a  business  man,  and  I  do  not  think  there  is  any  cause  for 
complaint.  And  now,  February  19, 1887,  the  exceptions  are  dismissed,  and 
the  auditor's  report  confirmed.    (Exception  by  counsel  for  exceptants.)" 

Welty  McCuUoght  for  appellants.  WentUng  tSs  JfiUer  and  Marchand  <& 
Baether,  for  appellee. 

Per  Curiam.  The  opinion  of  the  court  below,  though  short,  so  justly  and 
properly  disposes  of  this  case  that  nothing  remains  for  us  but  to  concur  in  iU 
Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  appellant. 


Clarke  «.  Dill. 

{Supreme  OcntH  of  Pennsylvania.    October  7,  1887.) 

GoHTBACT— Failure  to  Give  Notes  fob  Ikstallmbivtb— Remedies. 

Where  a  contract  of  sale  stipulates  for  payment  by  installiuents,  to  be  secured  by 
promissory  notes,  which  notes  the  buyer  after  delivery  of  the  goods  refaaes  to 
give,  the  seller  may  either  treat  the  contract  as  broken,  and  sue  for  damages,  or  re- 
gard it  as  subsisting,  and  sue  for  each  installment  as  it  falls  due. 

Error  to  court  of  common  pi  is,  Westmoreland  county. 
Moorhead  (&  Head,  for  defeii  ant  in  error. 

Per  Cxtriam.  By  the  contn  :t  between  the  contestant  parties  the  tables 
were  to  be  paid  for  in  two  paym  nts  of  $175  each,  Ht  six  and  twelve  months* 
and  to  be  secured  by  promissory  notes.  When  the  defendant  refused  to  give 
the  notes  as  per  contract,  the  plaintiff  had  either  of  two  remedies:  He  might 
treat  the  contract  as  broken,  and  sue  for  damages;  or,  on  the  other  hand,  he 
might  elect  to  regard  the  contract  as  subsisting,  and  sue  for  the  installmeuta 
as  they  became  due.  He  chose  the  latter  alternative,  and  the  court  below 
did  only  what  was  just  and  lawful  in  sustaining  his  contention.  The  judg> 
ment  is  affirmed. 
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Appeal  of  Alexander. 
(Supreme  Oouri  of  Pennsylvania,    October  8,  1887.) 

1.  Sfbcifio  PsBFOiucASrcs— Nbobbsabt  PABTin. 

M.  entered  into  a  contract  for  the  purchase  of  land  of  A.  B.  paid  A.  the  consid- 
eration money ;  it  being  agreed  between  the  parties  that,  when  A.  conveyed  to 
M.,  B.  should  receive  a  mortgage  on  the  property  for  the  money  advanced.  In  a 
bill  by  the  heirs  of  M.  for  specinc  performance,  keld^  that  B.  was  a  necessary  party. 

2.  8am»— CoHSTRUcnoH  or  CJoktract— Party's  Subsbqubht  Opiniow  Iiocatbbial. 

A.  contracted  to  sell  certain  lands  to  M.,  reserving  to  himself  certain  mining 

Srivileges.  After  the  death  of  M.,  and  before  the  conveyance  of  the  land,  A.  wrote  to 
[.'s  heirs  offering  $100  **in  lieu  of  my  on)ission  to  reserve  the  coal  in  the  bottom 
lands.''  A.  finally  tendered  a  deed  in  substantial  oompliance  with  the  terms  of  the 
original  contract.  Held,  that  what  was  said  in  the  letter  was  merely  an  expression 
of  opinion,  and  could  not  control  the  meaning  of  the  language  of  the  contract;  and 
that  the  conveyance  should  be  made  in  accordance  with  the  intent  of  the  contract. 

Appeal  from  court  of  common  pleas,  Jefferson  coanty.    In  equity. 

Alexander  contracted  to  sell  to  Moody  a  tract  of  land,  reserving  to  himself 
certain  rights  of  cutting  timber,  and  "free  mining  privileges  of  all  kinds." 
He  received  from  Mrs.  Rebecca  Brown,  the  sister  of  Moody,  82,000,  on  ac- 
count of  the  contract,  agreeing  to  make  a  conveyance  to  Moody,  and  that  he 
would  execute  a  mortgage  to  her  on  the  land  for  the  $2,000.  Moody  died  before 
the  conveyance  of  the  property.  After  his  death,  Alexander  wrote  the  heirs, 
and  offered  $100  for  the  reservation  in  his  deed  of  the  coal-mining  privileges. 
The  heirs  demanded  a  deed  without  any  mining  reservations.  Alexander 
offered  one  in  substantial  compliance  with  the  contract,  which  the  heirs  re- 
fused, and  filed  a  bill  for  specific  performance.  From  a  decree  granting  it, 
and  excluding  from  the  conveyance  the  reservation  contended  for  by  Alex- 
ander, he  appeals. 

JS.  C.  MoMurtrie  and  Alexander  C.  White,  for  appellant.  B.  U.  Clark 
and  Charles  Corhett,  for  appellees. 

Sterbett,  J.  One  of  the  questions  suggested  by  the  record  is,  whether 
Mrs.  Rebecca  Brown  should  not  have  been  made  a  party  to  the  bill,  so  that 
her  Tight  to  a  mortgage,  simultaneously  with  the  conveyance,  securing  $2,000 
purchase  money  advanced  by  her  in  December,  1879,  might  have  been  con- 
sidered and  decided. 

In  the  third  paragraph  of  the  bill  it  is  averred  that  the  purchase  money  has 
been  fully  paid,  but  this  is  denied  in  the  answer,  wherein  appellant  says  Mrs. 
Brown,  a  sister  of  John  Moody,  deceased,  and  at  his  request,  advanced  $2,000, 
with  which  that  much  of  the  purchase  money  was  paid,  under  an  agreement 
that  the  same  shall  be  secured  by  a  judgment  bond  and  mortgage  on  the  prop- 
erty, etc.,  and  refers  to  the  receipt  given  when  she  paid  the  money.  That 
paper,  after  acknowledging  the  receipt  of  the  $2,000  from  Mrs.  Brown  on  ac- 
count of  Moody's  contract  of  July  1,  1879,  for  purchase  of  the  land  therein 
described,  provides  that,  in  consideration  of  the  sum  thus  advanced  by  Mrs. 
Brown  for  Moody,  appellant  is  to  convey  the  land  to  him,  '*and  he  to  execute 
a  judgment  bond  to  her  for  the  amount,  secured  by  mortgage  on  same  prop- 
erty." As  to  the  $2t000  above  referred  to,  it  is  not  even  alleged  by  appellee 
that  it  was  paid  in  any  other  way;  and,  if  they  claim  the  benefit  of  it  as  a 
payment  on  account  of  the  purchase  money,  they  cannot  in  equity  and  good 
conscience  repudiate  the  terms  on  which  it  was  advanced  by  Mrs.  Brown. 
She  is  at  least  entitled  to  an  opportunity  of  proving  the  allegations  contained 
in  appellant's  answer,  and  that  her  brother  was  a  party  to,  or  acquiesced  in, 
the  arrangement.  If  she  succeeds  in  doing  so,  the  court  should  decree  that 
before  the  conveyance  is  made  to  appellees,  or  simultaneously  therewith,  the 
sum  advanced  by  her  should  be  secured  on  the  premises. 

Another  subject  of  contention  is  the  true  construction  of  the  clause  in  the 
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agreement  of  July  1, 1879,  excepting  and  reserving  certain  timber  on  the  land 
therein  described;  also,  all  oil  and  gas  in  or  under  the  same,  "  wiih  free  min- 
ing privileges  of  all  kimls;  right  of  way  for  roads  of  all  kinds;  also  frea  in- 
gress and  egress  over,  into,  upon,  and  under  saitl  lands,  any  and  all  parts 
thereof,  at  all  times,"  together  with  otlier  rights  and  privileges  therein  spec- 
ified. 

It  is  claimed  by  appellant  that  the  language  of  a  conveyance,  executing  the 
contract,  should  be  such  as  to  carry  out  its  true  intent  and  niesiiiing,  in  forms 
of  expression  usual  in  approved  conveyancing,  and  not  in  the  very  words  ot 
the  contract.  He  accordingly  executed  and  tendered  a  deed  embodying  the 
exceptions  and  reservations  referred  to,  expressed  in  due  form,  and,  as  he 
contends,  carrying  out  the  true  intent  and  meaning  of  the  executory  contract. 
Construing  the  contract,  without  the  aid  of  evidence  dehors  the  instrument, 
we  think  his  position  is  substantially  correct;  and  this  appeai-s  to  have  been 
the  view  entertidned  by  the  learned  master  until  he  discovered  wiiat  he  re- 
garded as  the  key  to  the  proper  construction  of  the  agreement,  viz.,  the  ex- 
pression contained  in  appellant's  letter  of  September  29,  1883,  in  which  he 
says:  **I  want  you  to  tell  me  by  return  mail  what  your  family  has  to  say  to 
my  offer  to  give  them  one  hundred  dollars  in  lieu  of  my  omission  to  reserve 
the  coal  in  the  bottom  lands.  As  a  matter  of  fact  my  omitting  the  reserve 
can  be  of  no  possible  good  to  your  family,  but  I  prefer  to  have  all  my  titles 
alike,  and  it  may  at  some  time  t)e  an  advantage  to  me,  and  so  I  propose  to 
give  them  $100,  and  hope  it  will  be  satisfactory  to  all  of  them."  This  letter 
was  addressed  to  one  of  the  appellees  after  the  decease  of  his  father;  and  the 
master  reganled  it  as  conclusive  evidence  ttmt  the  phrase,  "  with  free  mining 
privileges  of  all  kinds,"  and  other  expressions  contained  in  tlie  excepting  and 
reserving  clause  of  the  agreement,  was  not  intended  to  embrace  coal  and  other 
mineral  substances.  In  this  he  was  mistaken.  What  was  said  by  appellant  in 
the  letter  referred  to  was  merely  an  expression  of  opinion  as  to  the  construc- 
tion of  the  agreement,  and  ought  not  to  control  the  meaning  of  ttie  language 
employed  therein.  In  their  bill,  plaintiffs  below  pray  specific  execution  of 
the  contract  as  written.  There  is  no  allegation,  or  even  a  suggestion,  in  the 
pleading,  that  the  language  of  the  contract  does  not  convey  the  real  intention 
of  the  pai'ties.  If  the  agreement,  properly  construed,  excepts  the  coal,  surely 
the  erroneous  opinion  or  supposition  of  either  of  the  parti  s  cannot  alter  it. 
We  are  therefore  of  opinion  that  the  learned  court  also  erred  in  decreeing  spe- 
cific performance  of  the  contract,  "with  the  reservations  and  condition:^  pro- 
vided for  in  said  contract  as  interpreted  by  the  master's  report." 

In  view  of  all  the  circumstances,  the  costs  should  not  have  been  imposed 
wholly  on  appellant.  As  the  case  now  presents  itself  on  the  evidence  before 
ns,  an  equal  division  of  the  costs  would  have  been  more  just  and  equitable. 
But,  inasmuch  as  the  case  goes  back  for  further  proceedings,  it  may  ansuroe 
a  diiferent  phase  when  a  final  decree  is  reached,  and  hence  it  is  unnecessary 
to  express  any  opinion  on  the  subject  that  might  be  regarded  as  interfering 
with  the  sound  discretion  of  the  court  below  in  finally  passing  on  the  ques- 
tion of  costs. 

Decree  reversed,  at  the  costs  of  the  appellees,  and  record  remitted,  with  in- 
structions to  proceed  in  accordance  with  the  foregoing  opinion. 


FisK  V.  Equitable  Aid  Union. 

{Supreme  Oi%trt  of  Pennsylvania.    October  10.  18B7.) 

1.  Irbubavob — ^MirruAL  BENcrrr— Change  or  BENSPicrART. 

A  beiielit  certificate  was  issued  by  defendant  to  Mrs.  H.  R.  Fisk,  payable  in  the 
•vent  of  her  death  to  tier  husband,  subject  to  cliaiige  at  her  pleasure,  on  pressenta- 
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tion  of  the  certiflcate  with  a  new  application  to  the  supreme  secretary.    Hefd  that, 
notwithiitaiKling  her  husband  paid  the  ansessnients  on  the  certificate,  Mrs.  Fisk 
had  the  riy^bt.  on  presenting  the  certificate,  to  effect  a  cliange  in  tiie  beneficiary.^ 
2.  8ax>— laeuB  or  New  Ckbtificats— Sionaturb  or  OrricBBs. 

A  new  benefit  certificate  isHiied  to  chan^the  beneficiarv,  upon  application  made 
in  accortlance  with  the  by-laws  of  the  union,  and  signed  by  the  supreme  president 
and  secretary  of  the  union,  and  sealed  with  the  seal  of  the  supreme  union,  is  not 
invalid  because  not  signed  and  sealetl  by  the  ot&cers  of  the  subordinate  union. 

Error  to  common  pleas,  Mercer  county. 

Mrs.FiBk  Wiis  a  member  of  the  Equitsible  Aid  Union,  one  of  the  objects  of 
vhich  association  was  "to  establish  a  benefit  fund  from  which  a  sum  not  to  ex- 
ceed $^i,(XK)  shall  be  paid,  at  the  death  of  a  member,  to  whomsoever  the  member 
sliall  designate,  or,  if  the  legatee  be  not  mentioned,  to  the  heii-s  at  law  of  the 
deceased."  Mrs.  Fisk.  upon  application  in  the  manner  prescribed  by  the  by- 
laws of  the  union,  obtained  through  the  subordinate  union  at  Greenville  a 
benefit  ceiilficate  for  the  sum  of  1^1,175,  payable  to  Albert  A.  Fisk,  her  hus- 
band, ''subject  to  change  at  pleasure,  on  presentation  of  this  certificate,  to- 
gether with  new  application  to  the  supreme  secretary."  This  certificate  was 
given  into  the  keeping  of  A.  A.  Fisk,  ^md  he  paid  all  the  assessments  on  It. 
Afterwards,  Mrs.  Fisk  executed  au  application  for  a  changed  certificate,  in 
accordance  with  the  requirements  of  the  union,  paid  the  proper  fees  for  the 
new  certificate,  and  surrendered  the  old  one.  The  secretary  of  the  subordi- 
nate union  forwarded  the  new  application*  with  the  fee  and  old  benefit  certifi- 
cate, to  the  supreme  union.  The  proper  ofiicers  of  the  supreme  union  re- 
ceived the  saiue,  made  out  a  new  certificate,  had  it  signed  by  the  supreme 
president  and  secretary,  and  sealed  with  the  seal  of  the  supreme  union,  and 
forwarded  it  to  the  secretary  of  the  subordinate  union,  who,  without  having 
it  signed  by  the  ollicers  or  sealed  with  the  seal  of  the  suboixlinate  unian»  de- 
livertHi  it  to  Mrs.  Fisk  a  few  days  before  her  death.  The  new  certificate  was 
payable  in  part  to  A.  A.  Fisk,  and  in  part  to  the  mother  and  cliildren  of  Mrs. 
Plsk .  An  action  of  debt  was  brought  on  the  first  policy  by  A.  A.  Fisk  against 
the  union.  On  the  day  of  trial,  an  interpleader  was  granted  by  the  court,  di- 
recting the  other  beneficiaries  under  the  second  certificate  to  appear  and  plead. 
A  verdict  was  rendered  for  the  union,  and  it  thereupon  paid  the  amount  of  the 
benefit  into  court,  and  the  controversy  was  left  to  the  remaining  parties. 
Plaintiff  brings  error. 

Sterrett,  J.  The  benefit  certificate  issued  by  defendant  to  Mrs.  Hattie 
B.  Fisk  was  made  payable,  **in  the  event  of  her  death,"  etc.,  to  her  husband, 
the  plaintiff,  subject  to  change  at  her  pleasure,  '*  on  presentation  of  this  ceitifi- 
•cate,  together  with  new  application,  to  the  supreme  secretary."  Notwith- 
standing the  fact  that  the  certificate  was  delivered  to  plaintiff,  and  the  as- 
sessments thereon  were  paid  by  him,  his  wife  h^ui  the  right,  on  presenting  it 
to  the  supreme  secretary,  to  apply  for  and  effect  a  change  in  designation  of 
the  beneficiary  named  therein.  Having  obtained  possession  of  the  certificate, 
— in  what  manner  does  not  appear, — ^she  surrendered  it,  and  obtained  a  new 
one,  payable  as  follows:  To  her  husband,  Albert  A.  Fisk,  4^75;  to  her 
mother,  Mary  Fisk,  ^00;  to  her  son  Freddie  F.  Fisk,  $300;  and  to  her  sons 
Jinimie  and  Truman  Fisk,  each  $100, — subject  to  change  as  provided  in 
original  certificate. 

When  plaintiff  accepted  the  original  certificate,  and  paid  the  assessments 
thereon,  he  knew,  or  ought  to  have  known,  that  he  held  it  subject  to  the 
right  of  his  wife  to  change  the  designation  of  those  to  whom  the  insurance 
money  should  be  paid  upon  her  death.  There  is  no  evidence  that  she  ever 
waived  that  right,  or  in  any  manner  estopped  herself  from  exercising  it.    The 

^A»  to  therightof  a  member  of  a  mutual  benefitassociation  to  change  the  beneficiary 
named  iu  the  certificate,  see  Lamout  v.  Legion  of  Honor,  31  Fed.  £ep.  177,  and  note. 
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second  certificate  became  a  substitute  for  the  first,  and  hence  the  money  is 
payable  as  therein  designated,  unless  the  surrender  of  the  original  and  issue 
of  the  new  certificate  was  irregular  and  invalid.  The  learned  judge's  con- 
struction of  defendant's  by-laws,  and  his  instructions  relating  to  the  regular- 
ity of  the  transaction,  were  substantially  correct;  and,  in  view  of  the  facta 
which  the  jury  must  have  found  in  reaching  the  conclusion  they  did,  the  va- 
lidity of  the  second  certificate  cannot  now  be  questioned.  Indeed,  the  associar 
tion  defendant  appears  to  have  always  recognized  its  validity  as  a  substitute 
for  the  original;  and  since  the  rendition  of  the  verdict  in  this  case  It  has  paid 
into  court  $1,175,  the  full  amount  of  the  insurance;  thus  leaving  the  court  to 
determine  whether  it  shall  be  paid  out  as  designated  in  the  original,  or  as 
specified  in  the  second,  certificate.  The  ailirmance  of  this  judgment  virtually 
determines  that,  as  one  of  the  beneficiaries  designated  in  the  second  certifi- 
cate, plaintiff  is  entitled  to  $375,  and  no  more,  and  that  the  other  beneficiaries 
are  entitled  to  the  sums  payable  to  each  of  them,  respectively,  according  to  the 
terms  of  same  certificate. 

It  is  unnecessary  to  notice  either  of  the  assignments  of  error  specially. 
There  is  nothing  in  any  of  them  that  requires  a  reversal  of  the  Judgment. 
Judgment  afilrmed. 


LATTBEB  V,  TiLLIA. 
{Suprmne  Cfourt  of  Pennsylvania,    October  10,  1887.) 

1.  Joizn^SrooK  CoMPAzrin  —  Liability  of  Mbmbbbs^Luus  or  BxBOunoir  agairbt— 

Pbocbdubb. 

Pennsylvania  act  of  Jane  2,  1874,  relating  to  joint-stock  companies,  provides 
that  when  execution,  or  any  other  process  in  the  nature  of  execution,  shall  have 
been  issued  against  the  effects  of  a  ooronany,  and  returned  unsatisfied,  an  execu- 
tion, sequestration,  or  other  process  shall  issue  against  the  individual  members  to 
the  extent  of  their  unpaid  sabecriptions,  but  only  on  the  order  of  the  court  in 
which  the  action  shall  nave  been  instituted;  and  the  court  mav  compel  the  pro- 
duction of  books  showing  names  of  members,  and  amounts  unpaid  on  their  sub- 
scription. Held,  that  no  execution  can  issue  against  the  members  of  such  a  com- 
pany, by  rule  on  the  company  to  show  cause  why  execution  shall  not  issue  against 
the  individual  members,  but  the  rule  should  be  upon  the  individual  members  sought 
to  be  charged. 

2.  Samb— Sbbviob  of  Rulb  on  Non-Rbbidbbt. 

The  rule  should  be  served,  and,  if  the  defendant  is  a  non-resident,  such  order  aa 
to  the  manner  of  service  as  the  case  requires  should  be  made,  and  service  had  in  ao- 
oordance  therewith. 

Error  to  court  of  common  pleas,  Lawrence  county. 

The  Wampum  Iron  Company.  Limited,  was  on  or  about  February  1, 1881, 
organized  as  a  limited  partnership,  under  the  provisions  of  the  act  of  June  2, 
1874.  This  partnership  was  composed  of  (xeorge  Lauder,  the  plaintiff  in  er- 
ror, T.  H.  Oliphant,  and  Stephen  Oliphant. 

On  the  sixteenth  of  February,  188B,  Peter  Tillia,  the  defendant  in  error  and 
'appellee,  sued  out  two  writs  of  summons,  on  two  different  causes  of  action, 
against  the  Wampum  Iron  Company,  Limited,  returnable  to  second  Monday 
of  March,  and  also,  on  the  same  day,  rules  on  said  defendant  to  file  an  affida- 
vit of  defense.  These  writs  and  rules  were  returned  by  the  sheriff  as  having^ 
been  served  by  giving  copies  to  J.  D.  Irwin,  book-keeper  of  said  company,  at 
its  place  of  business.  No  appearance  or  affidavit  of  defense  was  entered  by 
or  on  behalf  of  the  company,  and  on  March  2,  1883,  judgments  were  entered 
against  the  defendant  company  for  want  of  affidavits  of  defense.  On  the  fol- 
lowing twenty-first  day  of  March,  the  attorneys  for  the  defendant  company 
moved  the  court  to  set  aside  and  strike  off  said  judgments,  as  having  been 
entered  before  the  return-day  of  the  writs;  no  appearance  having  been  entered 
for  defendant.  This  motion  was  forthwith  granted,  and  the  judgments  set 
aside.    On  March  23d,  plaintiff's  attorney  moved  the  court  for  judgments  for 
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want  of  affidavits  of  defense,  and  same  day  judgments  were  so  entered. 
Writs  of  ^.  /a.  were  then  sued  out  on  these  judgments  against  the  Wampum 
Iron  Company,  Limited;  which  writs  were,  on  April  1,  1883,  returned  nuUla 
bona. 

On  July  11, 1885,  the  plaintiff  filed  a  petition  stating  that  he  was  the  holder 
of  said  judgments,  which  remained  unsatisfied  after  executions  issued;  that 
the  defendant  company,  against  which  said  judgments  had  been  obtained, 
was  composed  of  Greorge  Lauder,  F .  H.  and  8.  Oliphant ;  that  he  (the  petitioner) 
was  informed  and  verily  believed  that  the  amount  of  the  capital  stock  sub- 
scribed for  by  the  members,  and  set  forth  in  the  statement,  had  not  been  paid 
in ;  that  said  association  had  become  insolvent  and  ceased  to  do  business,  etc. 
Wlierefore  he  prayed  the  court  for  a  rule  to  show  cause  why  the  boolcs  of  the 
defendant  association  should  not  be  produced  in  open  court,  and  why  execu- 
tion should  not  issue  against  the  individual  members  of  said  association. 
Upon  this  petition  the  following  order  was  made: 

'*Novf,  July  11,  1885,  rule  granted  on  defendant  to  show  cause  why  they 
should  not  produce  the  books  of  the  association  in  open  court.  Also  rule 
granted  on  defendant  to  show  cause  why  execution  should  not  issue  against 
the  individual  members  of  the  association  to  collect  the  debt,  interest,  and 
costs  on  within  stated  judgments.    Betumable  to  September  term. 

"Per  Curiam." 

These  roles  were  returned  by  the  sheriff  as  follows: 

''Now,  July  11, 1885,  served  the  within  rule  on  D.  B.  A  E.  T.  Kurtz,  at- 
torneys, giving  to  them  a  true  copy,  and  made  known  the  contents. 

"So  answers  Wm.  F.  Douds,  Sheriff." 

The  Messrs.  Kurtz  declined  to  accept  service  of  said  rules,  or  to  appear  or 
answer  the  same,  not  having  been  employed  or  authorized  so  to  do,  either  by 
the  association,  or  by  any  member  thereof.  Subsequently  the  following  or- 
der was  entered  in  both  cases: 

"And  now,  to-wit,  February  23,  1886,  it  appearing  to  the  court  that  the 
within  role  has  been  served  on  D.  B.  A  £.  T.  Kurtz,  attorneys  for  defendant 
company  on  record  in  the  within  case,  and  that  no  answer  ha^  been  filed,  the 
rule  is  made  absolute,  and  the  defendant  is  ordered  and  directed  to  produce  the 
books  of  the  company  showing  the  names  of  the  mepbers  thereof,  and  the 
amount  of  the  capital  remaining  to  be  paid  upon  their  respective  subscrip- 
tions, before  W.  D.  Wallace,  Esq.,  who  is  hereby  appointed  commissioner  to 
take  testimony,  and  report  the  facts  to  the  court,  in  reference  to  how  much,  if 
anything,  is  due  from  any  member  of  said  association  of  the  capital  stock 
subscribed  by  him,  and  whether  or  not  the  capital  stock  subscribed  has  been 
paid  in  cash  or  otherwise.  Per  Curiam.  •• 

On  the  twenty-sixth  of  May,  1886,  Mr.  Wallace,  the  commissioner,  filed  his 
report  in  the  following  terms: 

"The  undenigned  commissioner  appointed  by  said  court  to  take  testimony, 
and  report  facts  in  said  cases  to  said  court,  in  reference  to  how  much,  if  any- 
tiimg,  is  due  from  any  member  of  said  association  of  the  said  capital  stock 
subscribed  by  him,  and  whether  or  not  the  capital  stock  subscribed  has  been 
paid,  in  cash  or  otherwise,  makes  the  following  report:  After  first  being  duly 
sworn,  according  to  law,  your  commissioner  issued  a  ^ubpoena  commanding 
George  Lauder,  F.  H.  Oliphant,  and  S.  D.  Oliphant  to  appear  on  the  fifth  day 
of  May,  which  said  subpcsna  also  commanded  said  parties  to  produce  their 
books,  etc.,  before  said  commissioner.  Said  subpcBua  was  returned  by  Wm. 
G.  Warnock,  sheriff  of  Lawrence  county,  as  follows:  George  Lauder,  F.  H. 
Oliphant,  8.  D.  Oliphant,  and  Wampum  Iron  Company,  Limited,  not  found 
in  my  bailiwick.  The  ofllce  formerly  occupied  by  said  company  is  no  longer 
used  or  occupied  as  an  office.  Upon  the  fifth  day  of  May  there  appeared  be- 
fore your  commissioner  B.  A.  Winternitz,  Esq.,  attorney  for  Peter  Tillia, 
plaintiff,  and  Peter  Tillia  in  person,  whose  testimony  was  taken  by  yom-  corn- 
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missioner.  As  there  was  no  other  person  present,  and  no  other  witnesses, 
yuHT  comiMUisioner^s  m  ans  of  ascertaining  the  facts  were  very  meager  and 
limited.  From  the  testimony  taken  before  your  commissioner,  it  appears 
that  the  Wampum  Iron  Company,  Limited,  was  composed  of  the  following 
persons  and  amount  of  stock: 
George  Lauder,  100  shares,  .....    $10,000 

F.  H.  Oliphant,   60  shares, 6,000 

S.  D.  Oliphant,    40  shares, 4,000 

$20,000 

''That  the  total  amount  of  said  capital  stock  was  820,000;  that  815.000  of 
said  stock  was  paid  in  in  cash,  and  that  there  was  then,  and  is  now  the  sum  of 
8«i«000  unpaid,  and  that  said  85f000  is  still  due  and  owing  to  said  Wampum 
Iron  Company.  Limited,  by  George  Lauder  of  Pittsburgh,  Pa.,  as  shown  by 
testimony  of  Peter  Tillia,  where  George  Lauder  stated  to  said  Tillia  at  said 
Tillia's  house  that  there  was  only  815,000  of  said  capital  stock  paid  in,  and 
tliat  there  was  due  from  George  Lauder  85,000;  and  therefore  your  commi«- 
sioner  reports  the  above  to  said  court. 

*•  W.  D.  Wallace,  Commissioner.  *• 

Subsequently  the  following  order  was  entered:  "Now,  to-wit,  September 
14, 1886,  it  appearing  to  the  court  that  executions  were  issued  in  above  stated 
Ciises  against  ttie  property  and  effects  of  the  said  Wampum  Iron  Conipany, 
Limited,  and  there  could  not  be  found  sufficient  property  or  effects  of  said 
company  whereon  to  levy  and  enforce  said  executions,  and  it  further  appear^ 
ing  to  the  court  by  the  report  of  a  commissioner  duly  appointed  to  report  to 
the  court  how  much,  if  anything,  is  due  from  any  member  of  said  company, 
upon  the  capital  stock  subscribed  by  him,  that  there  is  due  and  unpaid  by 
George  Lauder,  a  member  of  said  compuiy,  upon  his  subscription  to  the  capi- 
tal stock  of  said  company,  the  sum  of  85.000.  It  is  therefore  ordered  and  d^ 
creed  that  execution  shall  issue  upon  the  above  judgments  against  George 
Lauder  to  the  extent  of  85,000;  to- wit,  upon  the  judgment  at  No.  228,  April 
term,  1883,  execution  shall  issue  against  George  Lauder  to  tlie  extent  of 
84,294.65,  and  upon  the  judgment  at  No.  229.  April  term,  1883,  execution 
shall  issue  against  Geofge  Lauder  to  the  extent  of  8705.35." 

To  this  judgment  or  decree  a  writ  of  error  has  been  sued  out  in  each  case* 
also  a  certiorari  and  appeal  on  behalf  of  George  Lauder. 

George  Shiras,  Jr.^  for  plaintiff  in  error.  B.  A.  WintemitgBxid  3.  W.  Dana^ 
for  defendant  in  error. 

Williams,  J.  This  case  depends  on  the  construction  of  the  second  section 
of  the  act  of  June  2,  1874,  relating  to  jomt-stock  companies.  The  section 
declares  that  the  members  of  any  such  association  shall  not  be  liable  under 
any  judgment,  decree,  or  order  obtained  against  such  association,  further  or 
otlierwise  than  in  the  manner  provided  for  therein.  That  piirtof  the  section 
which  points  out  the  manner  in  which  the  members  are  to  be  made  liable  is 
as  follows:  **If  any  execution,  sequestration,  or  other  process  in  the  nature 
of  execution,  either  at  law  or  in  equity,  shall  have  been  issued  against  the 
property  or  effects  of  the  company,  and  if  there  cannot  be  found  sufficient 
thereof  whereon  to  le^y  or  enforce  such  execution,  sequestration,  or  other 
process,  then  such  execution,  sequestration,  or  other  process  may  be  issued 
against  any  of  the  members  to  the  extent  of  the  portion  of  their  subscriptions 
respectively  In  the  capital  of  the  association  not  paid  upc  provided,  alwajrs, 
that  no  such  execution  shall  issue  against  any  members,  except  upon  an  or- 
der of  court,  or  of  a  judge  of  the  court  in  which  the  action,  suit,  or  uther 
proceeding  shall  have  been  brought  or  instituted;  and  tlie  said  court  or  judge 
may  compel  the  production  of  the  books  of  the  association  showing  Itie  names 
of  the  members  thereof,  and  the  amount  of  capital  remaining  to  l^  paid  upon 
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their  respective  aabscriptionSt  and  from  them,  or  other  sources  of  information, 
ascertain  the  truth  in  regard  thereto,  and  may  order  execution  to  issue  accord- 
ingly." 

The  question  now  raised  upon  this  section  is  whether  the  member  of  the 
association  against  whom  it  is  proposed  to  issue  exf^cution  has  any  right  to 
notice  before  he  is  adjudged  a  debtor  of  the  association,  and  subjected  to  exe- 
cution process.  Tliis  precise  question  has  not  be^n  passed  upon  by  this  court, 
but  tiie  general  principle  involved  is  one  that  is  too  well  settled  to  need  the 
citation  of  anthoritif'S  in  its  support. 

A  person  must  be  brought  into  court  by  the  service  of  the  process  of  the 
court  upon  him,  before  the  court  acquires  jurisdiction  over  him.  He  must 
have  an  opportunity  to  be  heard  in  his  defense  before  jndi^ment  can  be  ren- 
dered against  him.  The  application  of  this  principle  disposes  uf  the  case  in 
hand.  The  association  is,  at  least  primarily,  the  debtor.  The  action  is  brought 
against  it.  The  service  is  made  upon  it  by  serving  one  of  its  officers, and  the 
Judgment  is  rendered  against  it.  When  its  property  is  exhausted,  the  court  is 
allowed  to  subrogate  the  creditor  to  its  demands  against  its  members  for  un- 
paid subscriptions  to  its  stock.  These  members  may  be  many  in  nuinl)er,  and 
the  settlement  of  their  accounts  may  require  an  examination  extending  far 
beyond  the  subscription  books.  It  cannot  be  done  by  a  rule  on  the  associa- 
tion Uj  show  cause  why  execution  shall  not  issue  against  the  individual  mem- 
bers, as  was  done  in  this  case,  for  the  association,  as  such,  is  in  no  position 
to  show  cause;  but  the  rule  to  show  cause  should  be  upon  the  individual 
members  sought  to  be  charged.  His  accounts  with  the  association  must  be 
settled,  and  the  amount  due  from  him  individually  must  be  fixed  by  the  court 
heforean  execution  against  him  csm  be  awarded. 

The  rule  should  be  served.  If  the  defendant  is  not  a  resident  of  the  county 
in  which  tlie  court  sits,  such  order  as  to  the  manner  of  service  as  the  case  re- 
^laires  should  be  made,  and  service  had  in  conformity  therewith.  But  a  judg- 
ment against  the  **  Wampum  Iron  Company,  Limited,"  does  not,  without 
more,  bring  George  Lauder  and  his  individual  estate  under  the  jurisdiction 
of  the  court  so  as  to  justify  an  award  of  execution  against  him.  If  the  com- 
pany sought  to  compel  payment  of  any  balance  due  upon  his  subscription  it 
would  not  be  doubted  that  he  would  be  entitled  to  notice,  and  an  opportunity 
to  defend,  before  execution  could  be  awarded  against  him.  The  judgment 
creditor  of  the  com})any  acquires  the  right  to  compel  the  payment  of  the  bal- 
ance due  to  the  company,  to  himself;  but  he  cannot  escape  the  necessity  of 
first  adjusting  the  claim  of  the  company  against  the  member  wliom  he  seeks 
to  p!irsue,  before  he  is  entitled  to  process  fdr  its  collection.  As  to  this  sub- 
ject, be  stands  in  the  shoes  of  the  company  whose  claims  he  is  seeking  to  col- 

ICH-t. 

Tiie  award  of  execution  is  reversed  and  set  aside,  and  the  record  remitted 
for  further  proceedings. 

Hill  c.  Trubt. 

(SuprtfM  Cowrt  of  Pentuyhania.    October  10«  1887.) 

1.  WiTlfBB— GOMPBTBNCY— TBAVBACTIOlfS  WITH  DkCKASBD—Oo-ObLIGORS. 

Under  the  Pennsylvania  act  of  1878,  a  defendants,  one  of  two  joint  makers  of  a 
promissory  note,  is  competent,  after  the  death  of  his  uo-obligur.  to  testify  as  to 
matters  occnrring  between  himself  and  strangers,  although  pertaining  to  the  ques- 
tions at  issue  between  the  payee  and  makers  of  tlie  note,  and  occurring  prior  to  the 
death  of  the  co-obligor. 

2.  Eyidekc*— Rblbvanot—Patmkkt  or  Taxes  as  Dbfbivsb  to  Notb. 

After  a  sale  by  the  sheriff  of  certain  property,  the  original  owner  was  F>ermitted 
by  the  purchaser  to  remain  on  th(#Iand  for  a  certain  time,  upon  conbideration 
of  a  promissory  note  to  the  purchaser,  and  other  valuable  consideration.  In  an 
action  brought  upon  the  note,  one  of  the  defendants  offered  to  testify  that  he  paid 
certain  taxes,  while  the  tenant  of  the  plaiutitf,  under  and  by  plaintit!*s  direction. 
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bnt  bis  offer  did  not  npedfy  that  they  were  taxes  whtch  plaintiff  was  legrally  bonnd 
to  pay,  and  nothing  appeared  to  show  that  they  were.  J3«/d,  that  the  evidence  was 
properly  rejected  as  irrelevant. 

3.  Saub— Offbb  of,  most  DncLosx  Admissibility. 

An  offer  of  evidence  must  of  itself  disclose  all  the  facts  which  are  necessary  to 
esUblish  its  admissibility. 

Error  to  court  of  common  pleas,  Armstrong  county. 

John  W.  Hill  was  the  owner  of  a  farm  containing  178  acres,  situate  Id 
Parks  township,  Armstrong  county.  This  farm  was  sold  by  the  sheriff  in 
June,  1883,  but  a  final  disposition  of  the  sale  was  not  made  till  some  time  in 
July.  Shortly  after,  notice  was  served  on  Hill  to  leave  the  premises  by  Simon 
Truby,  who  was  the  purchaser  at  that  sale.  In  the  latter  part  of  July,  Traby 
had  an  interview  with  Hill,  and  made  the  suggestion  that  Hill  remain  on  the 
farm  till  April  1, 1884,  as  the  tenant  of  Truby,  who  was  to  have  possession 
from  the  time  of  the  execution  of  the  agreement  then  verbally  made.  The 
amount  to  be  paid  to  Truby  as  rent  untS  the  first  of  April  was  to  be  asoer- 
tained  by  three  men,  to  be  mutually  chosen  by  the  parties.  They  met  in 
Apollo,  August  11»  1888,  and  a  justice  of  the  peace  drew  up  an  agreement 
between  them.  The  agreement  was  executed  and  signed,  and  the  amount  to 
be  paid  by  Hill  to  Truby  was  ascertained  by  the  persons  they  had  selected,  al) 
of  which  was  reduced  to  writing.  One  provision  was  that  Hill  was  to  give 
his  note  to  Truby  for  the  payment  of  il25  on  the  first  day  of  April,  1884, 
with  approved  security.  John  H.  Townsend,  who  was  one  of  the  arfoitra* 
tors,  became  the  security  of  Hill.  A  note  was  drawn,  and  signed  by  Hill  and 
Townsend,  which  is  the  note  in  suit. 

Truby,  by  the  arrangement  made,  was  enabled  to  go  on  and  put  out  a  fall 
crop.  After  that,  the  tax  collectors  went,  as  they  alleged,  to  make  the  taxe» 
out  of  the  personal  property  on  the  premises,  all  of  which  belonged  to  Mr.- 
Hill.  He,  to  save  his  property  from  levy  and  sale,  paid  taxes  to  the  amount 
of  991.90.  These  taxes  in  the  said  arrangement  were  to  be  paid  by  Simon 
Truby.  Before  the  maturity  of  the  note  above  mentioned  Hill  went  to  Traby, 
and  offered  to  lift  the  note  given  by  himself  and  Townsend,  and  tendered  the 
receipts  of  the  taxes,  and  the  residue  in  money.  The  plaintiff  refused  tfais^ 
and  brought  suit  on  the  note  before  a  justice,  firom  whose  judgment  an  appeal 
was  taken. 

Before  the  case  was  put  on  trial-list  in  the  common  pleas,  Townsend  died. 
Mr.  Freetly,  the  attorney  of  Truby  at  that  time,  on  his  motion,  at  the  sug- 
gestion of  his  death,  had  N.  E.  and  F.  Townsend,  the  administrators,  substi- 
tuted as  defendants.  There  was  a  verdict  and  judgment  for  plaintiff  for 
$187.87.    Defendant  assigns  as  error: 

"(1)  The  court  erred  in  this:  John  W.  Hill,  oneof  the  defendants,  was  called 
to  the  witness  stand  and  sworn<  *By  Mr.  Bofelay :  QueitUm.  What  relation 
did  Mr.  Townsend  occupy  to  that  note?  Objected  to.  3yi?k&0&urL  Ob- 
jection sustained.*  First  Specification.  In  not  allowing  the  question  put  to 
the  witness  to  be  answered.  Second  Specification.  In  sustaini  ng  the  objection 
to  the  question,  which  objection  was  as  follows,  to- wit,  *  Objected  to.' 

"(2)  The  court  erred  in  this:  ^ByMr.Leaaon.  Defendants  propose  to  prove 
by  John  W.  Hill,  having  already  shown  that  he  is  the  tenant  of  Simon  Truby^ 
certain  acts  which  he  performed  as  tenant  of  Simon  Truby,  to- wit,  that  he 
paid,  while  tenant  and  in  possession  of  the  land,  certain  taxes.  With  this 
transaction  John  H.  Townsend  had  no  connection  whatever,  this  transaction 
occurring  in  the  year  of  1883,  or  the  early  part  of  the  year  1884,  and  John  H. 
Townseiid's  death  on  the  fifth  of  October,  1884.  By  Mr,  Bujffington.  We  ob- 
ject to  the  witnesses  testifying  as  to  masters  prior  to  the  death  of  John  H. 
Townsend,  when  not  done  in  tlje  presence  of  Mr.  Truby.  By  the  Court.  We 
will  sustain  the  objection.'  First  Specification.  In  overruling  the  above- 
stated  offer.    Second  Specification.  In  sustaining  the  above  objection. 
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!3>  The  court  erred  in  this:  *By  Mr,  Leason,  Defendants  propose  to  prove 
ohn  W.  Hill  that,  while  the  tenant  of  Simon  Trubj.  he  paid  $91.90  taxes 
assessed  upon  the  farm  and  property  of  Simon  Troby,  under  and  by  direction 
of  Simon  Truby;  that  his  personal  property  was  threatened  immediately,  and 
liable  to  be  distrained,  for  the  payment  of  these  taxes,  which  he  paid;  that 
before  the  bringing  of  this  suit  he  tendered  to  Simon  Truby,  the  plaintiff,  the 
balance  due  upon  this  note,  the  debt  and  interest  in  full  over  and  above  the 
amount  of  taxes  paid  by  him, — the  defendant  having  already  shown  that  John 
H.  Townsend,  whose  administrators  are  parties  defendant  in  this  suit,  was 
but  bail  on  the  note,  and  had  no  connection  with  the  contract  or  dealings  be- 
tween Simon  Truby  and  John  W.  Hill.  By  Mr,  Bvfflngton,  The  olfer  is 
objected  to.  By  the  Court.  We  will  admit  the  evidence  for  the  present,  and 
give  you  an  exception.  We  do  it  with  some  reluctance.  By  Mr,  Leason: 
Question.  Had  you  any  conversation  with  Mr.  Truby  concerning  the  payment 
of  taxes  ?  Objected  to  because  the  witness  is  i  ncompetent  to  testify  as  to  tlmt . 
Objection  sustained.  By  Mr.  Leason,  Defendant's  counsel  propose  to  aslc  the 
witness,  if,  while  as  a  tenant  of  Simon  Truby  and  living  upon  the  land, — 
Truby's  land, — he  was  called  upon  by  the  tax  collector  for  taxes,  and  if  be  re- 
ferred the  tax  collector  to  his  landlord,  Simon  Truby,  and  if  afterwards  the 
tax  collector  returned  and  insisted  upon  the  payment  of  the  taxes  by  Hill, 
stating  that  Truby  had  so  directed;  that  the  witness  was  compelled  to  pay  the 
taxes  in  order  to  save  his  property,  and  that  now  he  holds  in  his  hands  the 
receipts  for  said  taxes.'  By  Mr,  Bvffington.  Objected  to--First,  that  the 
witness  is  incompetent  to  testify  as  to  these  facts ;  and,  second,  that  the  tes- 
timony is  irrelevant  and  incompetent.  By  t?ie  Cowrt.  In  relation  to  the  first 
proposition,  the  court  was  guided  by  the  fact  that  it  was  proposed  to  show  a 
transaction  directly  between  the  plaintiff  and  the  present  witness,  and  that 
what  occurred  there  in  the  presence  of  the  parties,  or  in  direct  purauance  of 
any  arrangement  made  between  them  at  that  time,  that  the  transaction  would 
be  within  the  act  of  '78.  But  when  it  is  shown,  as  now  proposed,  that  this 
was  not  in  pursuance  of  another  arrangement  with  jbhe  plaintiff  and  this  wit- 
ness, but  between  another  party,  not  shown  to  be  the  agent  of  the  plaintiff,  we 
think  that  the  proposition  is  not  covered  by  the  provisions  of  the  act  of  '78, 
and  that  as  the  plaintiff  himself  would  be  excluded  as  a  witness,  because  of 
the  death  of  a  co-defendant,  there  is  such  an  inequality  now  presented  by  the 
pn^xwition  that  we  think  it  would  be  improper  to  admit  the  testimony  under 
tlie  proposition,  and  therefore  the  objection  is  sustained.  First  Specifica- 
tion. In  not  admitting  the  testimony  offered  in  the  above  first-named  propo- 
sition. Second  Specification,  In  sustaining  the  objection  above  stated.  Third 
Specification,  In  not  admitting  the  testimony  as  offered  in  the  latter  proposi- 
tion. Fourth  Specification.  In  sustaining  the  objection  above  quoted  to  the 
latter  proposition." 

'  M.  F.  Leason  and  Batdd  Barclay,  for  plaintiffs  in  error.     Joseph  Buffing- 
ton  and  John  F.  Whitworth,  for  defendant  in  error. 

Green,  J.  We  think  it  was  error  to  reject  the  offer  to  prove  by  Hill  what 
occurred  between  him  and  the  tax  collector,  on  the  ground  of  incompetency 
of  the  witness.  We  held  in  Ash  v.  Guie,97  Pa.  St. 493,  that  the  spirit  of  the 
act  of  1878  embraces  the  survivor  of  two  or  more  who  jointly  contracted,  and 
therefore  the  plaintiff  could  testify  as  to  the  matters  occurring  between  him- 
self and  the  surviving  defendants ;  but  we  did  not  mean  to  decide  that  he 
could  not  testify  as  to  relevant  matters  which  occurred  between  himself  and 
strangers.  There  would  be  no  propriety  and  no  necessity  for  such  a  decision. 
Such  matters  were  not  excluded  by  any  interpretation  of  the  act  of  1869,  ex- 
cept that  which  declared  the  general  incompetency  of  the  witness.  That  in- 
competency was  removed  by  the  act  of  1878  in  the  case  of  the  survivor  of 
joint  obligors.    It  is  true,  the  act  in  terms  qualified  the  witness  to  testify  to 
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matters  having  occurred  between  the  surviving  party  and  the  adverse  party 
on  the  record;  but  that  was  because  it  was  tliat  class  of  matters  which  were 
specially  excluded  by  the  construction  which  had  been  given  to  the  act  of 
1869,  and  that  was  the  evil  intended  to  be  more  particularly  remedied  by  the 
act  of  1878.  But  there  could  be  no  good  reason  for  excluding  other  matters 
occuning  between  the  witness  and  other  persons  who  were  not  parties.  Such 
exclusion  had  been,  previously  to  the  act  of  1878t  merely  the  result  of  a  per- 
sonal incompetency  to  testify  at  all;  but,  when  that  general  incompetency  was 
removed,  matters  which  were  otherwise  unobjectionable  could  not  bo  excluded 
on  that  account.  We  are  clearly  of  opinion,  therefore,  that  other  and  indif- 
ferent matters,  between  the  witness  and  a  stranger,  might  be  proved  as  well 
by  a  surviving  obligor  or  his  adversary,  providing  only  that  they  were  rele- 
vant to  the  issue  trying. 

But,  while  it  was  error  to  reject  the  proffered  testimony  on  the  ground  of 
the  incompetency  of  the  witness,  we  are  of  opinion  that  it  should  have  been 
rejected  on  the  ground  of  irrelevancy.  The  offer  does  not  disclose  facts  enough 
to  make  the  testimony  admissible.  Hill  was  the  owner  of  the  farm  up  to  the 
time  of  tlie  sheriff's  sale,  which  was  June  2, 1883.  He  remained  on  the  farm 
by  agreement  with  Truby  made  on  August  11, 1883.  The  offer  was  to  prove 
payment  of  taxes  assessed  upon  the  farm  upon  the  theory  that  they  were  taxes 
which  Truby  was  legally  bound  to  pay.  But  that  very  essential  fact  does  not 
appear  in  the  offer,  and  we  cannot  infer  it.  It  is  not  possible  to  infer  that 
taxes  had  been  assessed  ngainst  the  farm  as  Truby *s  property  after  June,  and 
before  August,  1883.  Naturally,  if  the  question  must  be  determined  by  in- 
ference, we  would  be  obliged  to  infer  that  the  taxes  had  been  assessed  against 
Hill  as  owner,  and  therefore  that  he,  and  not  Truby,  was  legally  liable  for 
their  payment.  But  it  is  not  necessary  to  put  the  matter  upon  that  ground. 
The  offer  must  itself  disclose  all  tlie  facts  which  are  necessary  to  establish  its 
admissibility,  and  this  is  not  done  by  the  offer  in  question. 

There  was  therefore  no  error  in  excluding  the  testimony,  and  hence  there 
is  nothing  to  reverse.    Judgment  affirmed. 


Logan  and  others  d.  Quiglet. 
{Supreme  Court  of  Penmeylmnia,    October  Term,  1887.) 

1.  BjBcncKCT— Evidkmce—Writ  or  Ejbctmbivt  not  Sit  Out  in  Abhtbact  or  Trxb. 

The  admiasion  of  a  writ  of  ejecttueiit,  though  notaet  forth  in  a  vlaiutiff*8ab0tracft 
of  title,  in  an  action  of  ejectment,  is  not  error. 

2.  Samb—Tbnant  by  Cdbtbst— Evidbncb  or  Elbction. 

Where  a  husband  brings  ejectment  for  land  belonging  to  his  deceased  wife,  the 
election  by  which  he  took  his  wife's  real  estate  as  tenant  by  curtesy,  instead  of  as- 
senting to  her  will,  is  evidence  pertinent  to  such  issue. 
8.  Samb — Possession  by  Tenants— Notiob  to  Quit— Provincb  or  Jobt. 

A  charge  to  the  jury  in  an  action  of  ejectment  that  they  would  determine  whether 
or  not  the  tenants  of  the  land  in  question  were  holding  under  lawful  authority,  or 
as  tenants  under  the  plaintiff,  and,  if  the  latter,  that  the  action  would  not  lie  if  no 
notice  to  quit  had  heen  given,  or  demand  of  possession  made,  is  correct,  and  it  ia 
also  proper  in  such  action  to  leave  the  question  of  possession  to  the  jury. 

Error  to  court  of  common  pleas,  Armstrong  county. 

Action  of  ejectment. 

Sharon  M.  Quigley,  the  plainti£f  below,  was  married  to  Mattie  A.  Logan  on 
the  sixth  of  June,  1883.  Quigley  was  about  10  years  older  than  his  wife,  and 
owned  considerably  more  property.  Mrs.  Quigley  owned  40  acres  of  land  at 
Logansport,  which  is  in  controversy  in  this  suit.  Mrs.  Quigley  died  on  the 
twenty-second  of  March,  1885,  leaving  no  children.  Quigley  filed  his  elec- 
tion to  take  all  her  land  as  tenant  by  curtesy,  renouncing  all  right  to  claim  a 
share  of  his  wife's  personal  property.  He  then  demanded. possession  of  the 
land,  which  was  held  at  the  time  by  William  F.  Logan,  Thomas  J.  Logan, 
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Frank  Logan,  and  Peter  Klingensraith.  Possession  of  the  land  was  not  given, 
and  on  the  twentieth  of  May,  1885.  he  commenced  this  suit  to  recover  from 
the  defendants  the  land  in  controvei'sy.  The  case  was  tried  on  the  seven- 
teenth of  September,  1886,  and  a  verdict  was  returned  in  favor  of  the  plain- 
tiff for  the  land  described  in  the  writ,  against  the  defendants  above  named. 
There  was  no  dispute  that  Mrs.Quigley  was  the  owner  of  the  land  at  the  time 
of  her  death.  Both  parties  claimed  title  through  her, — the  plaintiff,  as  tenant 
by  curtesy,  and  the  defendants  as  devisees  under  her  will.  The  contention  of 
the  plaintiff  below  was  that  he  had  a  right  to  the  land  in  dispute,  as  surviv- 
ing husband,  notwithstanding  this  will,  and  that  he  was  entitled  to  recover 
the  possession  of  it  by  this  action  of  ejectment. 

ASSIGNMENT  OF  ERRORS. 

(1)  The  court  erred  in  this:  PlaintifTs  counsel  offer  the  writ  of  ejectment 
in  this  case,  marked  paper  "A."  Defendants'  counsel  object  to  the  offer  be- 
cause (writ)  not  set  out  in  abstract  of  title.  First  Sptciflcation.  In  ad- 
mitting the  writ  in  evidence.  Second  Specification.  In  overruling  the  objec- 
tion as  follows,  to- wit:    By  tTie  Court.  "We  will  admit  it" 

(2)  The  court  erred  in  tliis:  Plaintiff's  counsel  offer  the  election  of  Sharon 
M.  Quigley  to  take  all  his  wife's  real  estate,  paper  marked  "B.  *'  Defendants' 
counsel  object,  as  irrelevant  and  Incompetent.  First  Specification,  In  ad- 
mitting in  evidence,  and  allowing  to  be  read,  paper  marked  '*B."  Second 
Specification.  In  overruling  the  objection  as  follows,  to-wit:  By  tfie  Court. 
"I  don't  think  it  is  essentisU,  but  let  it  be  considered  in  evidence. " 

(3)  The  court  erred  in  this:  Plaintiff's  counsel  propose  to  prove  that  Mr. 
Quigley  has  a  comfortable  house  and  a  farm  up  near  Brattonville,  for  the 
purpose  of  rebutting  the  suggestion  of  the  defendants  that  there  was  aban- 
donment by  the  plaintiff  of  the  keeping  of  his  wife,  to  be  followed  by  proof 
that  she  left  that  house  of  her  own  accord.  Defendants'  counsel  object  to  the 
proposition  as  not  rebutting.  First  Specification,  In  admitting  in  evidence 
the  testimony  of  witnesses  under  said  proposition.  Second  Specification.  In 
overruling  the  objection  as  follows,  to-wit:  By  the  Court.  "We  will  over- 
rule the  objection . "  ' 

(4)  The  court  erred  in  this:  First  Specification.  In  charging  the  jury  as 
follows,  to-wit:  "But  these  are  leases  where  it  is  included  in  the  lease  itself 
that  they  shall  deliver  over  possession  tpithout  notice  to  quit  upon  the  ter- 
mination of  the  lease,  and  if  they  fail  to  do  that,  then  the  landlord  would 
have  the  right  to  proceed  by  his  action  of  ejectment,  or  whatever  form  of  ac- 
tion he  considers  best,  to  recover  that  possession."  Second  Specification,  In 
charging  tlie  jury  as  follows,  to-wit:  "It  becomes  a  question  of  fact  for  you 
to  determine  whether  these  parties,  or  any  of  them,  were  then  holding  under 
Mr.  Quigley,  and  if  they  were,  and  they  had  such  a  right  to  hold  under  him 
by  virtue  of  the  power  under  which  they  entered,  and  no  demand  made  for 
possession,  and  no  notice  given,  then  the  action  of  ejectment  would  not  lie 
as  to  them,  because  they  were  in  possession  under  him;  they  are  bound  to  hold 
under  him  as  their  landlord;  they  cannot  under  any  circumstances,  until 
they  place  themselves  in  a  hostile  possession,  deny  the  title  of  their  landlord. 
♦  *  *  You  will  have  to  determine  whether  or  not  they  were  holding  there 
under  lawful  authority,  or  as  tenants  under  Mr.  Quigley  himself,  under  a  lease 
not  then  expired  by  virtue  of  its  own  terms,  or  a  lease  not  yet  terminated  be- 
cause of  any  obligation  that  rested  upon  Mr.  Quigley  to  demand  the  possession, 
— togive  notice  to  quit."  Third  Specification.  Inchargingthe  jury  as  follows, 
to-wit:  "Gentlemen,  in  this  action  of  ejectment  one  of  the  essentials  of  it  is 
that  the  persons  against  whom  the  action  is  brought  sliall  be  in  the  actual  or 
eonstrttctive  possession  of  the  land  themselves.  If  you  find  that  these  devisees 
under  the  will,  namely,  Wm.  F.  Lo^an  and  Thomas  J.  Logan,  had  taken  that 
kind  of  possession  of  the  land,  that  they  assumed  the  authority  to  rent  the 
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land  to  those  persons  who  were  in  the  actual  occupancy  of  it  as  their  tenants, 
and  received  the  rent,  then  that  would  be  such  possession  as  would  justify 
an  action  of  ejectment  being  brought,  and  including  them  as  parties  in  pos- 
session, although  they  may  not  have  their  feet  upon  the  land  at  the  time  the 
writ  was  served;  yet  if  they  had  any  persons  there  as  tenants  under  them, 
that  would  be  occupancy  by  them."  Fourth  Specification.  In  charging  the 
jury  as  follows,  to- wit:  "The  law  has  made  the  return  of  the  sheriff  upon  the 
writ  legal  evidence,  and  when  that  return  says  that  these  defendants  were  in 
possession,  it,  when  offered  in  evidence,  is  to  be  considered  as  evidence  of  the 
fact  of  an  adverse  possession  on  the  part  of  the  defendants  named  in  the  writ.  '* 
Fifth  Specification.  In  charging  the  jury  as  follows,  to- wit :  "  We  say  to  you 
that  the  ^facts  of  the  marriage,  the  wife's  ownership  of  the  land,  and  her 
death,  gave  to  the  husband  the  right  of  possession,  particularly  after  he  has 
elected  to  take  as  a  tenant  by  the  curtesy.  You  have  that  in  evidence,  and 
may  consider  it  as  establishing  his  right  of  possession,  but  you  have  to  go 
further.  (Quoting  the  second  and  fifth  sections  of  the  act  of  assembly,  1855.) 
*  *  *  Now,  gentlemen,  do  you  find  under  this  second  section  that  from 
drunkenness,  profligacy,  or  other  cause,  the  husband  has  neglected  or  re- 
fused to  provide  for  liis  wife;  or  has  he  deserted?  The  evidence  shows  that 
there  was  a  marriage  and  an  amicable  separation,  that  is,  a  friendly  sep- 
aration from  each  other,  which  proved  to  be  a  permanent  separation.  Was 
that  caused  by  the  drunkenness  of  Sharon  M.  Quigley,  or  by  his  profligacy? 
It  is  shown  in  evidence  that  he  is  not  a  profligate  or  drunken  man.  *0r 
other  cause; '  we  may  say  to  you  that  the  other  cause  must  be  some  justifiable 
cause, — something  in  the  nature  of  harshness  or  cruelty  on  the  part  of  the  hus- 
band to  his  wife,  such  as  made  his  relation  to  the  wife  unbearable  to  her,  and 
cohabitation  with  her  husband  almost,  if  not  altogether,  impossible.  That 
she  was,  in  other  words,  driven,  by  his  unkindness  to  her,  to  a  separation 
from  his  bed  and  board.  Have  you  any  evidence  of  that  kind?  They  seem 
to  have  been  on  friendly  terms  when  they  were  last  seen  together.  He  ap- 
pears to  have  written  a  letter  to  her  asking  her  to  return  to  his  home.  She 
failed  to  do  so.  *  *  *  The  other  section  is  when  a  husband  shall  willfully 
neglect  or  refuse  to  provide  for  his  wifei  You  are  to  determine  under  all  the 
evidence  whether  there  was  a  willful  neglect  on  his  part  in  that  respect.  You 
are  to  take  a  fair,  legitimate  meaning  of  those  words,  and  determine  for  your- 
selves whether  there  was  a  willful  neglect  or  refusal  to  provide  for  his  wife. 
Is  there  any  evidence  in  this  case  that  she  gave  him  any  information  at  all  of 
her  necessities,  or  of  her  willingness  or  desire  to  have  him  come  to  see  her? 
She  had  left  his  bed  and  board.  She  had  taken  herself  to  another  home,  and 
there  she  had  lived  and  continued  to  live  separate  and  apart  from  her  hus- 
band. Was  there  any  further  necessity  on  his  part  than  what  he  did — writ- 
ing to  his  wife,  not  in  an  unkind  spirit,  asking  her  to  come  to  him,  that  a 
home  was  ready  for  her,  or  whatever  his  words  were?  Does  that  under  the 
evidence  in  this  case  disclose  such  a  willful  neglect  as  is  intended  by  that  act 
of  assembly?  *  *  *  if  you  find  that  this  was  not  the  case,  then  the  hus- 
band is  entitled  as  tenant  by  the  curtesy  to  a  life-estate  in  her  real  estate;  he 
has  the  right  to  the  occupancy  of  that  real  estate  for  and  during  the  term  of 
his  life,  and  consequently  he  had  the  right  to  bring  this  action  of  ejectment, 
provided  he  was  not  in  actual  or  constructive  possession  of  it  himself. "  Sixth 
Specification.  In  charging  the  jury  as  follows,  to- wit:  **lt  would  be  your 
duty  to  And  a  verdict  against  all  of  tliem,  if  they  all  have  made  a  defense,  and 
have  not  shown  to  your  satisfaction  that  they  were  not  in  possession  at  the 
time  of  the  bringing  of  this  action  and  issuing  of  the  writ.  We  will  not  go 
over  the  testimony  in  respect  to  that,  because  it  has  been  fully  commented 
upon  by  counsel.  We  have  to  say  to  you  here  that  the  mere  fact  that  a  de- 
fnand  of  possession  of  one  of  these  defendants,  Mr.  Wm.  Logan,  and  that 
he  did  not  give  it,  is  not  evidence  that  he  had  the  possession.    *    *    *    If 
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he  was  in  possession,  and  he  refused  to  give  it,  if  there  was  an  actual  demand, 
— if  he  was  in  possession,  either  actual  or  by  some  person  under  him,  and  be 
refused  it,  then  there  was  a  demand  of  possession,  and  a  refusal  on  the  part 
of  Mr.  Wm.  F.  Logan.  «  «  «  But  that  does  not  apply  to  all  of  the  de- 
fendants in  this  case,  because  it  is  clearly  in  evidence  that  two  of  the  defend- 
ants in  this  action  were  in  possession.  It  is  their  duty  to  satisfy  you  that 
they  were  in  possession  there  under  Mrs.  Quigiey,  by  virtue  of  a  lease  ob- 
tained from  her  before  her  death,  and  which  was  not  terminated  at  the  time 
-of  the  bringing  of  this  action;  otherwise,  if  the  lease  had  terminated,  and 
they  had  no  right  there,  and  being  found  in  possession,  it  would  be  your  duty 
to  return  a  verdict  as  to  them  for  the  land  described  in  the  writ,  the  land  in 
dilute.*' 

(5)  The  court  erred  in  this:  First  SpecifleatUm.  In  not  affirming  the  de- 
fendants' second  point  as  put,  which  point  is  as  follows,  to- wit:  "That  if  the 
jury  believe  from  the  evidence  that  Frank  Logan  and  Peter  Klingensmith 
were  in  the  possession  of  the  premises  under  Mattie  A.  Logan,  the  wife  of  the 
plaintiff,  at  the  time  of  the  service  of  the  writ,  under  whom  he  claims  by  the 
curtesy,  his  duty  was  at  the  very  start  to  demand  their  possession  from  tbem, 
and  unless  there  is  evidence  of  such  demand  and  refusal  on  their  pai-t.  the 
plaintiff  cannot  recover  in  this  action  against  them,  and  in  this  regard  the  jury 
should  find  in  their  favor."  Second  Specification.  In  the  answer  to  the  de- 
fendants' second  point,  which  answer  is  as  follows,  to-wit:  ''Affirmed,  if  the 
jury  believe  the  parties  named  in  this  point  were  at  the  time  of  the  beginning  of 
this  action  holding  over  by  reason  of  aright  of  possession  under  Mrs.  Quigiey, 
which  right  or  tenancy  was  subject  to  some  act  of  demand  on  the  part  of  the 
landlord  or  his  successor  in  title,  before  such  tenancy  was  to  terminate.  We 
have  explained  that  to  you  in  our  general  charge." 

(6)  The  court  erred  in  this:  First  Specifloation.  In  not  affirming  the  de- 
fendants* third  point,  which  point  is  as  follows,  to-wit:  "That  the  plaintiff 
not  having  shown  title  in  himself,  and  not  having  shown  entry  or  ouster,  he 
cannot  recover  in  this  action,  and  the  verdict  of  the  jury  should  be  for  the  de- 
fendants generally."  Second  Specifloation.  In  the  answer  to  the  defendants' 
third  point,  which  answer  is  as  follows,  to-wit:   "That  point  is  refused." 

(7)  The  court  erred  in  this:  First  Speciftaation.  In  not  affirming  the  de- 
fendants' fourth  point  as  put,  which  point  is  as  follows,  to-wit:  "That  if  the 
jury  believe  from  the  evidence  of  the  plaintiff's  witness,  P.  H.  McGrann,  that 
the  plaintiff  agreed  to  live  with  her  (Mattie  A.  Logan)  in  her  own  home,  if 
she  did  not  like  his  home,  before  they  were  married;  and  believe  from  the  evi- 
dence that  from  some  cause  he  did  neglect  or  refuse  to  provide  for  his  wife,  and 
did  refuse  to  pay  her  doctor's  bills,  and  that  he  willfully  neglected  or  refused 
to  provide  for  his  wife  for  a  period  exceeding  one  year,  then  the  plaintiff  can- 
not recover,  and  the  verdict  must  be  for  the  defendants."  Second  Speaiflca- 
tion.  In  the  answer  to  the  defendants*  fourth  point,  which  answer  is  as  fol- 
lows, to-wit:  "  We  can  hardly  give  you  a  direct  answer  to  that  point.  In  one 
aspect  it  may  be  affirmed;  we  have  explained  it  fully  to  you  in  our  general 
charge,  and  if  you  find  that  there  was  such  a  separation  as  gave  her  the 
right  to  exercise  ownership  of  the  land  under  either  of  those  sections  of  the 
act  of  assembly,  the  point  would  be  affirmed;  if  not,  then  the  point  is  refused." 

(8)  The  court  erred  in  this:  First  Specification,  In  not  refusing  the 
plaintiff's  fourth  point,  which  point  is  as  follows,  to-wit:  "If  the  jury  believe 
that  Sharon  M.  Quigiey,  before  suit  brought,  expressly  demanded  possession 
from  Mr.  Wm.  Logan,  and  such  demand  was  then  refused  by  said  Wm.  F. 
Logan,  without  notice  of  disclaimer  at  any  time  before  jury  sworn,  he  is 
particularly  estopped  from  disclaiming  now,  and  by  such  disclaimer  avoiding 
liability  for  costs. "  Second  Specification,  In  the  answer  to  the  plaintiff's 
fourth  point,  which  point  is  as  follows,  to-wit:  "That  point  is  affirmed  if  the 
jury  believe  the  facts  to  be  as  stated.    In  that  respect  you  will  recollect  the 
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testimony  of  Sharon  M.  Qnigley,  and  also  the  fact  that  under  the  will  he  was 
one  of  the  executors,  and  as  such  executor  would  have  the  right  to  receive  the 
procee<ls  of  the  personal  property  belonging  to  her." 

Daniel  Barclay ^  for  plaintiffs  in  error.  W.  D,  Patton  and  James  P.  Col-- 
ieVf  for  defendant  in  error. 

Per  Curiam.  The  writ  of  ejectment  ani  return  were  properly  admitted 
in  evidence,  thoup^h  not  set  forth  in  the  plaintiff's  abstract  of  title.  Quigloy's 
election  to  take  Ids  wife's  real  estate  as  temmt  by  the  curtesy  was  evidence 
pertinent  to  the  issue  trying.  The  instructions  with  reference  to  the  lessees 
are  unexceptionable ;  and  as  to  the  question  of  possession,  the  court  properly  left 
it  to  the  Jury,  with  full  and  careful  instructions.  80.  what  bad  treatment 
and  neglect  by  Quigley  of  his  wife  would  deprive  him  of  his  right  in  her  es* 
tate  were  left,  under  the  facts  of  the  case,  to  the  Jury,  accompanied  by  a  care- 
ful exposition  of  the  legal  rules  governing  the  matter.  Without  dwelling 
f urth<ir  on  particulars,  we  regard  this  contention  as  well  and  skillfully  dis- 
posed of  iu  the  court  below.    The  judgment  is  affirmed. 


Allemanta  Ins.  Ck).  d.  White  and  others. 

{Sujfremf  Cotirt  of  Pennsylvania,    October  11,  1887.) 

XiwuRANCB— FoRFBiTUBB— Acts  not  Injurious  to  Company. 

Where  llie  principal  defense  of  an  insurance  company,  against  whom  an  action 
on  a  policy  was  brouglit,  was  tliat  the  plaintiff  had  I'orfeited  the  policy  bvcouiniit- 
ting  acts  in  violation  thereof,  but  the  acts  complained  of  were  those  which  would 
ratiier  diminish  than  increase  the  danger  of  fire,  heUi,  that  such  defense  was  with- 
out merit. 

Error  to  court  of  common  pleas,  Lawrence  county. 

This  was  an  action  Hgainut  the  defeudunt  insurance  company  upon  a  policy 
containing  a  clause  as  foliows:  '*This  (>olicy  shall  l)ecome  void,  and  of  no  ef- 
fect, *  *  *  (7)  by  the  failureor  neglect  of  the  assured  to  notify  this  com- 
pany of  all  increase  of  luizard  by  change  or  use  of  occupancy,  vacancy,  or 
non-occupancy,  or  by  the  ereciion  of  neighboring  buildings;  or,  if  operating 
manufacturing  estaldishments,  in  wliolt^  or  in  part,  over  or  extra  time,  or 
suspending  operations  therein,  without  special  agreement  indorsed  on  this 
policy."  In  regard  to  this  clause  the  court  charged  the  jury  as  follows r 
'^Tlie  particular  clause  relieil  upon  by  the  defendant  as  avoiding  tliis  policy 
is  the  latter  part  of  this  section,  or  clause  7,  tiiat  it  is  claimed  that  the  policy 
became  void  if  operating  manufacturing  establishments,  in  whole  or  in  part* 
over  or  extra  time,  or  suRpendiiig  operation  therein,  without  special  agree- 
ment indorsed  on  the  policy.  1  iiave  read  this  clause  with  as  much  care  as  I 
have  l>een  able  to  give  to  it,  and  listened  attentively  to  the  arguments  this- 
forenoon  in  hopes  they  would  give  me  some  light  upon  it,  and  had  to  come  to 
the  conclusion  that  it  was  too  vague  and  uncertain  to  allow  anything  to  be- 
predicated  upon  it,  but,  after  redectlon,  I  iiave  come  to  the  conclusion,  and 
now  instruct  you,  that  it  substantially  means,  that  its  pui*port  is, — 1  mean 
this  lasn  clause,  tlie  last  clause  of  clause  7, — that  its  purport  is  that  if  the 
pro}>erty  insured  be  a  manufacturing  establishment,  and  all  of  the  establish- 
ment or  part  of  it  be  operated  over  or  more  than  the  so-c<Uled  or  usual  time 
for  operating  such  establishments,  if  it  be  operated  extra  time,  or  if  operationa 
are  suspended  in  it,  without  special  agreement  indorsed  on  the  policy  permit- 
ting such  operating  during  insured  time  or  extra  times,  or  permitting  such 
suspension,  then  the  policy  shall  become  void,  and  of  no  effect.  That  leaver 
out  of  the  quention  tiie  argument  which  was  made  by  the  defendant's  counsel 
to  the  court,  that  this  da.m  means  that  suspension  in  whole  or  in  part  of  op- 
eration in  the  establishment  avoids  this  (Kdicy.  The  question  then  narrows 
itself  to  this:  There  is  no  allegation  in  this  case  that  this  particular  planing- 
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mill,  insured  under  this  policy,  was  operated  over  time,  or  was  operated  any 
extra  time,  or  during  any  unusual  hours  different  from  those  which  establish- 
ments of  that  character  or  rank  are  usually  operated." 

And  the  court  continued  in  substance:  That  a  suspension  as  to  pai-t  of 
that  establishment  would  not  be  a  suspension  of  operations,  as  is  contemplated 
in  this  clause  of  the  policy.  They  might  quit  running  one  machine  or  many 
machines;  they  might  quit  operating  in  one  particular  line  of  their  business, 
so  long  as  they  continued  operating  in  some  other  line  of  their  business,  in  the 
usual  and  ordinary  way  of  operating  a  planing-mill.  Then  there  would  not  be 
such  a  suspension  of  operations  as  is  contemplated  in  this  clause  of  the  policy, 
requiring  permission  to  suspend;  but  if  there  was  suspension;  if  they  ceased 
to  work  in  that  building,  employed  at  the  business  that  it  was  bought  and 
employed  for,  to-wit,  as  a  planing-mill,  for  the  manufacture  of  lumber,  doors, 
sash,  mouldings,  and  things  of  that  character;  if  the  work  then  entirely  ceased, 
so  that  no  operations  of  that  description  were  going  on  in  the  usual  and  or- 
dinary way, — then,  by  the  provisions  of  this  policy,  it  would  be  avoided.  But» 
if  those  operations  in  any  way  continued  in  the  ordinary  way  in  which  estab- 
lishments of  that  kind  are  operated,  then  the  policy  would  not  be  avoided. 
Whether  there  was  or  was  not  such  suspension,  the  court  submits  as  the 
only  question  to  be  passed  on  by  the  Juiy. 

The  defendants  alleged  a  breach  of  the  contract  of  insurance  as  embodied  in 
the  above  clause,  and  stated  in  their  affidavit  of  defense  as  follows :  '* The  facts 
that  defendant  will  prove  are  that  the  building  insured,  and  in  which  were  the 
items  of  property  specified  in  said  policy,  was  a  manufacturing  establish- 
ment, used  as  a  planing-mill;  that  when  the  said  policy  was  issued  to  plain- 
tiffs by  defendant,  said  manufacturing  establishment  was  in  full  operation; 
that  plaintiffs  undei-took  to  close  out  business,  and  dissolve  their  partner- 
ship, and  appointed  Joseph  8.  White,  one  of  them,  as  a  liquidating  part- 
ner; that  during  the  process  of  the  closing  out  of  business,  and  under  the 
management  of  said  White,  said  establishment  was  not  run  as  it  had  been  run 
at  the  time  of  the  issuing  of  said  policy  as  aforesaid,  but  there  was  an  increase 
of  hazard  by  reason  of  change,  and  use  of  the  occupancy  of  said  building  and 
establishment,  as  follows,  to-wit:  Said  establishment  was  run  off  and  on 
with  no  regularity, — ^running  parts  of  days,  and  then  not  being  run  at  all; 
that  plaintiffs  did  not  notify  defendant  of  said  changes;  that  the  same  largely 
increased  the  hazard  of  loss  by  fire;  that  during  said  time,  and  after  the  issu- 
ing of  said  policy  as  aforesaid,  said  building  and  establishment  was  vacant  and 
unoccupied,  and  not  run  for  days  at  a  time;  that  plaintiffs  did  not  give  de- 
fendant any  notice  of  this,  as  required  by  their  said  policy  to  do;  that  said 
manufacturing  establishment  had  suspended  operations  practically  for  sev- 
eral months  prior  to  the  fire  which  destroyed  the  said  building  with  its  con- 
tents, insured  as  aforesaid;  that  no  regular  business  was  done  therein,  in  the 
line  of  the  business  of  said  establishment;  that  no  notice  of  this  was  given  by 
plaintiffs  to  defendant,  no  special  agreement  was  made  to  cover  the  aforesaid 
changes  and  suspension  of  operations,  and  none  were  indorsed  upon  the  said 
policy;  that,  by  reason  of  the  foregoing  facts,  the  said  policy  by  its  terms  be- 
came void  and  of  no  effect,  and  plaintiffs  are  not  entitled  to  recover  anything 
from  the  defendant  in  this  suit." 

A  verdict  was  rendered  for  plaintiff,  and  defendant  appeals. 

Geo.  H.  TreadwelU  for  plaintiffs  in  error.     W.  H,  Falls,  for  defendants. 

Pbr  CiTRiAJii.  There  is  absolutely  nothing  at  all  in  this  case,  for  the  prin* 
clpal  complaint  is  that  the  plaintiffs  forfeited  their  policy,  not  by  doing  that 
which  increased  the  risk;  on  the  contrary,  by  doing  that  which  materially 
decreased  that  risk.  Extended  comment  on  a  caise  such  as  this  would  be  to  no 
purpose  whatever.  The  judgment  is  affirmed. 
v.llA.no.l — ^7 
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Kennedy  and  another  «.  Wible. 
(Supreme  Court  of  Penneylvania.    October  II,  1887.) 

1.  Limitation  of  Actions— Advbbsk  Posbkbsiok— Claim  undeb  Title  by  Gift. 

In  an  action  of  ejectment  in  which  defendant  set  up  the  statute  of  limitations, 
and  proved  possession  for  30  years,  claiming  under  a  title  by  gift,  the  court  charged 
that  **if  it  is  shown  •  •  •  that  It  was  an  actual,  bona  fide,  absolute  gifl.  and  he 
went  into  i>06se8sion  under  that  gifl,  then  •  •  •  from  the  time  he  entered  in 
pursuance  of  that  gift,  and  held  and  continued  to  hold  the  premises  embraced  by 
the  gift  bv  hostile,  adverse  acts,  in  a  notorious  manner,  visible,  open  to  all  the 
world,  and  held  that  possession  in  that  continued  manner  for  a  period  of  21  vean, 
and  the  possession  was  actuallv  in  himself,  or  by  some  one  under  him,  directly  un- 
der him,  then  we  say  to  you  that  that  would  vest  in  such  person  good  and  valid 
title,  under  the  statute  of  limiUtions  of  1785."  Held,  that  the  charge  was  more 
favorable  than  plain  tiff  could  require,  as  it  was  only  necessarv  that  defendant  should 
have  entered  under  a  pretense  or  gilt,  and  thereafter  have  claimed  the  property  as 
his  own,  for  the  statute  to  perfect  his  title. 

2.  BviDXNCB— Declarations  to  Prove  Advebbe  PoesEasioN. 

The  declarations  of  ft  party  claiming  an  adverse  posaession  of  lands,  as  well  as 
the  understanding  of  his  neighbors,  is  competent  evidence  to  show  the  nature  of 
his  claim  and  possession. 

Error  to  court  of  common  pleas,  Armstrong  county. 

Action  in  ejectment  for  certain  lands  which  had  been  held  by  defendant 
more  than  30  years  under  an  alleged  gift.  The  points  in  the  charge  and  in 
the  evidence  of  which  plalntifif  complains  are  embodied  in  the  following  as- 
signments of  error: 

''First,  The  court  erred  in  charging  the  jury  as  follows:  *  Now,  then,  in 
this  case  you  are  to  inquire,  in  the  first  place,  whether  or  not  the  plaintiff  has 
title  under  any  circumstances  to  this  piece  of  ground,  or  would  have  title  un- 
der any  circumstances  to  tlie  piece  of  ground  daimed  in  this  action.' 

'^Second,  The  court  erred  in  charging  the  jury  as  follows:  *But,  gentle- 
men, in  the  present  case  we  are  not  going  to  say  that  all  those  things  must 
be  proven  if  it  is  shown  that  there  was  a  gift.  A  gift  may  have  been  made* 
and  that  is  entirely  for  the  jury,  and  it  may  have  been  of  such  a  character 
that  justified  this  defendant  going  into  possession  of  those  premises.  If  it 
was  an  actual,  bona  fide,  absolute  gift,  and  he  went  into  possession  of  the 
premises  under  that  gift,  then  we  say  to  you  that  from  the  time  he  entered 
in  pursuance  of  that  gift,  and  held  and  continued  to  hold  the  premises  em- 
braced by  the  gift,  by  hostile,  adverse  acts,  in  a  notorious  manner,  visible, 
open  to  all  the  world,  and  held  that  possession  in  that  continued  manner  for 
a  period  of  21  years,  and  the  possession  was  actually  in  himself,  or  by  some 
one  under  him,  directly  under  him,  then  we  say  to  you  that  that  would  vest 
in  such  person  good  and  valid  title  under  the  statute  of  limitations  of  1785.' 

^^  Third,  In  charging  the  jury  as  follows:  '  The  possession  must  be  of  such 
character  that  those  who  come  upon  the  ground  can,  when  they  see  the  prem- 
ises, know  of  the  occupant  or  possessor,  by  his  manner  of  possession,  by  his 
buildings  and  by  his  improvements,  and  by  the  use  of  the  land  in  the  way  that 
farmers  generally  use  their  land  from  year  to  year,  and  it  must  be  claimed  by 
or  to  certain  distinct  boundaries;  he  cannot  to-day  claim  to  one  place*  and 
to-moiTow  claim  to  another,  but  it  must  be  an  actual  claim  of  a  definite 
amount  of  land,  in  order  to  bring  it  within  the  statuteof  limitations.  It  must 
be  against  everybody  else.  He  cannot  claim  it  as  a  tenan^  of  any  one.  He 
cannot  set  up  an  adverse  claim,  if  he  is  a  tenant  of  anybody  else.  If  he  is 
even  there  by  my  direction  as  a  tenant  for  a  year  without  any  written  agree- 
ment, yet  he  comes  in  in  a  fiduciary  way,  in  such  a  subordinate  way  that  he 
cannot  deny  my  right  as  a  landlord.  He  must  be  there  in  subservience  of  the 
contract  under  which  he  enters  so  long  as  he  remains  there,  unless  some  act* 
definite^  distinct  act,  is  done  that  interrupts  and  puts  an  end  to  that  relation.* 

''Fourth,  Im  charging  the  jury  as  follows:   '  You  are  to  determine  under 
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all  the  facts,  whether  or  not  there  was  such  an  actual,  absolute  gift  of  this 
piece  of  land  made  by  Isaac  Wlble  to  his  son,  John  Wlble,  in  the  year  1B54, 
or  at  any  other  time  prior  to  that,  under  and  by  virtue  of  which  he  entered 
into  possession  of  that  piece  of  land  now  claimed  by  him.  In  order  to  ascer- 
tain that,  you  have  to  take  into  consideration  all  the  evidence  in  this  ca^e. 
You  have  his  declaration  that  he  gave  the  land  to  John,  that  he  gave  the  land 
to.  John  for  a  hdme,  that  he  had  given  the  lower  end  of  the  place  to  John,  and 
other  such  declarations  as  have  bden  proven  by  the  witnesses  who  have  been 
called,  several  of  whom  have  detailed  the  various  conversations  and  declara-- 
tions  qf  Isaac  Wible.  Tou  are  to  determine,  then,  under  that  evidence, 
whether  or  not  there  was  an  aotual,  absolute  gift  qf  the  premises  to  John 
wTien  Tie  made  his  entry  there. ' 

**  Fifth.  In  charging  the  jury  as  follows :  '  We  say  to  you  that  so  far  as  the 
admissions  of  John  Wible  or  his  father  are  concerned,  while  they  are  in  actual 
possession  of  the  land  their  assertions  of  claim  may  be  received  in  evidence; 
it  is  competent  evidence.  You  have  heard  tlie  testimony  of  the  witnesses 
upon  that  subject,  and  it  will  be  for  you  to  say  whether  or  not  that  was  a 
claim  by  John  Wible  of  the  land,  while  he  was  in  possession  of  the  land/ 

"Sixth.  In  charging  the  jury  as  follows:  '  Isaac  Wlble,  on  the  other  hand, 
by  the  declarations  made  at  the  time  he  executed  that  lease,  gave  you  some 
evidence  as  to  his  claim  of  the  whole  land.  You  have  the  lease  in  evidence, 
and  you  will  consider  it  in  respect  to  the  claim  made  in  it  to  this  land.  We. 
may  say  to  you  that  if  the  title  under  the  statute  of  limitations  had  been  com- 
plete, if  there  was  title,  if  you  find  that  John  Wible  had  acquired  title  before 
the  execution  of  that  lease,  why  the  lease  would  amount  to  nothing;  any  decla- 
ration made  after  that  title  had  become  vested  and  complete  would  amount  to 
nothing.  Then  again,  gentlemen,  you  have  the  mortgage  that  was  executed  in 
1874,  that  was  within  the  period  of  the  original  entry,— lo  years  from  the  origi- 
nal entry, — ^that  is  the  declaration  of  Isaac  Wible  that  may  be  considered  a  dec- 
laration of  his  ownership  of  that  land;  it  was  before  the  21  years  had  expired, 
and  while  he  may  have  claimed  the  actual  possession.  The  possession  would  be 
bis  own  if  John  was  there  under  him ;  the  possession  would  be  actual  if  you  find 
that  was  a  part  of  the  tract  of  land.  This  much  as  to  the  assertions  of  claim 
made  by  the  parties.  You  have  also,  gentlemen  of  the  jury,  some  evidence  with 
respect  to  assessment.  We  tell  you  that  you  are  to  consider  the  payment  of 
taxes  and  the  assessment  of  land  as  evidence;  strong  or  weak,  it  is  for  you. 
We  cannot  define  how  strong  that  evidence  may  be,  because  if  a  man  could 
acquire  title  by  paying  taxes  for  another,  simply,  men's  land  would  be  jeop- 
ardized by  the  payment  of  taxes ;  the  right  owner  might  not  know  that  these 
taxes  were  paid  until  the  time  when  the  person  who  had  volunteered  and  made 
payment  would  step  in  and  claim  his  land;  but  where  there  is  an  assessment, 
and  that  assessment  is  produced  in  court  before  the  jury,  it  is  to  be  considered 
with  the  other  testimony  in  the  case.  You  have  the  assessment  book  pro- 
duced by  the  plaintiff,  and  you  have  also  the  assessment  books  produced  by 
the  defendant,  and  you  have  heard  the  testimony  with  respect  to  the  assess- 
ment, and  the  payment  of  the  taxes,  and  you  wiU  take  that  into  consideration 
with  the  other  evidence.' 

**  Seventh,  In  charging  the  jury  as  follows:  'Then,  gentlemen,  it  has  been 
set  up  here  on  the  part  of  the  plaintiff  that  the  giving  of  this  mortgage  changed 
the  relation  even  if  there  had  been  an  original  gift;  that  it  was  such  a  gift 
that  it  could  be  revoked,  and  was  revocable  at  any  time  within  21  years;  and 
that  the  execution  of  the  mortgage  on  the  part  of  Isaac  Wible  was  a  revoca- 
tion of  that  gift.  Now  we  do  not  hold  that  view  of  this  case.  It  was,  as  we 
Bay,  a  deed,  and  whoever  took  that  deed  took  it  subject  to  any  rights  of  any 
person  claiming  adversely.  He  did  not  take  it  without  notice;  if  it  was  with- 
out notice  the  case  would  be  different.  If  you  find  under  the  testimony  in 
this  case,  and  it  is  entirely  for  you,  that  John  Wible  had  a  house  upon  this 


Digitized  by 


Google 


100 


ATLANTIC  RSPOBTSB. 


[I 


N-  " 


]and  at  or  about  the  time,  and  he  or  his  family  were  living  in  that  house,  a 
had  a  shop  erected  upon  this  land  at  or  about  the  time  and  probably  previo 
to  the  time  when  this  mortgage  was  executed,  whoever  took  that  mortgaf 
we  instruct  you,  took  it  with  notice  of  the  occupancy  of  this  piece  of  lai 
He  was  bound  to  know  that  somebody  was  on  the  land  if  he  took  a  deed  of 
and  he  had  a  right  to  enter;  then  any  time  before  the  right  to  that  host 
claim  could  mature  and  become  valid,  he  had  something  lilfe  a  year  wit! 
which  to  enter  the  land  and  eject  whoever  was  there.  Tlutt  is  not  done.  N< 
there  are  two  kinds  of  notice :  there  is  legal  notice,  where  a  person  has  cla 
to  a  piece  of  land  and  has  nothing  else  for  his  claim  but  a  deed  that  is  records 
that  is  notice  to  all  the  world,  legal  notice  of  that  claim,  and  that  title  is 
the  person  who  holds  the  deed.  Then  there  is  also  actual  notice;  that  is,  i 
tice  that  a  person  gets  from  going  upon  the  ground  and  seeing  somebody  the 
— seeing  who  occupies  it.  K  a  man  is  in  occupancy  of  a  piece  of  ground,  it 
just  as  conclusive  as  if  he  has  a  deed  of  it  recorded.  So  far  as  notice  is  c( 
cerned,  if  this  mortgage  was  taken  by  the  plaintiffs  in  this  case,  at  a  tii 
when  John  Wible  was  actually  living,  and  resided  upon  this  land,  we  instn 
you  that  that  would  be  notice  of  bis  occupancyi  and  they  would  be  boo 
by  it.' 

''Eighth,  The  court  erred  in  charging  the  jury  as  follows:  '(rentlemc 
again,  should  you  find  that  the  plaintSof  is  entitled  to  recover  under  all  thee 
dence  in  this  case,  it  will  be  for  you  to  determine  whether  the  plaintiff  is  c 
titled  to  recover  all  the  land  embraced  in  the  writ,  or  a  certain  part  of  it.  T 
will  say  that  in  your  verdict.  If  you  find  that  the  defendant  is  entitled 
your  verdict,  you  have  simply  to  find  in  favor  of  the  defendant.  If  you  fi 
for  th&  plaintiff  you  will  say  in  such  a  definite  manner, — ^you  will  have  adn 
with  you, — and  if  you  find  for  the  plaintiff  you  will  designate  your  finding 
the  draft  exhibiting  the  land  claimed  by  the  plaintiff  that  you  find  in  favor 
the  plaintiff  the  land  described  in  the  writ,  which  would  be  sufficient, — tl 
you  find  for  the  plaintiff  all  the  lands  described  in  the  writ.  If  you  only  fi 
a  certain  part,  it  will  be  necessary  for  you  to  make  use  of  the  draft;  we  do  r 
say  that  it  is  the  only  one, — ^there  is  another  one;  you  will  designate  whatp.- 
you  find  for  the  plaintiff,  if  you  find  any.  If  you  find  In  favor  of  the  plai 
tiff  your  verdict  would  be  that  you  find  in  favor  of  the  plaintiff  the  land  c 
scribed  in  the  writ,  with  six  cents  costs,  and  six  cents  damages.  Should  yi 
find  in  favor  of  the  defendant,  it  is  generally  in  favor  of  the  defendant.' 

''Ninth,  The  court  erred  in  this:   *  Defendants  propose  to  prove  by  tl 
witness,  (James  Drake,)  that  in  his  conversation  with  John  Wible  there 
Wible's  house  that  he  claimed  the  land  as  his  own,  for  the  purpose  of  showii 
his  claim  under  his  possession.* 

"Plaintiff's  counsel  object  to  the  proposition  as  irrelevant. 

"By  the  Court:  *  The  objection  is  overruled.' 

"Question,  *  State  now  what  he  claimed  when  he  talked  to  you  about  th 
farm.'  Ansu>€r,  *  He  said  that  he  owned  that  land,  that  his  father  had  givi 
it  to  him.' 

"Tenth,  The  court  erred  in  this:  Question,  fTo  James  Noble,  a  witnesi 
*  In  whose  name  was  the  land  always  called,  or  now  did  it  go?* 

"Objected  to.     Objection  overruled. 

"Ansioer,  <The  land  by  the  neighbors  and  through  the  community  was  call 
"John  Wible's  Place."' 

"Eleventh.  The  court  erred  in  this:  *  Defendants  propose  to  prove  by  tl 
witness,  (James  Drake,)  a  conversation  with  Isaac  Wible  prior  to  1874, 
which  he  said  to  this  witness  that  he  had  given  certain  lands  to  Robert  ai 
James,  his  sons,  and  also  to  his  son  John,  and  what  he  had  given  to  him ;  f 
the  purpose  of  showing  that  Isaac  Wible  had  no  claim  to  this  land,  an«l  th 
it  was  a  gift  from  him  to  his  son  John.' 

"Plaintiffs  object  to  the  proposition  as  irrelevant  and  incompetent;  secoo 
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because  in  the  defendant's  abstract  of  title  they  set  up  no  gift,  and  are  not  en- 
titled  to  show  any  gift  without  its  being  set  up  in  their  abstract. 

**By  theCourt:  *The  objections  areoverruled,  and  abill  of  exceptions  sealed 
to  the  plaintiff.' 

^'Question,  *  Whatdid  hesay?  *  Answer.  'Hesaid  he  had  given  Jas.  Wible 
and  Robert  Wible,  his  two  sons,  fifty  acres,  and  that  he  had  given  the  lower 
end  of  his  farm  to  John  Wible  to  make  himself  a  home.' 

^'Twelfth.  The  court  erred  in  this:  (Witness  Daniel  Single.)  •  When  I  was 
in  the  commissioner's  office  some  time  in  1864,  Isaac  Wible  came  in,  and  asked 
to  get  an  exoneration  of  what  he  said  was  John's  land.  He  said  that  John 
was  in  the  army.' 

^^Plaintiff's  counsel  object  to  any  conversation  in  Kittannlng  off  the  land, 
and  not  in  the  presence  of  the  defendant. 

"-By  the  Court:  *  Testimony  admitted.' 

"Answer.  *He  said  John  was  In  the  army,  and  had  no  right  to  pay  the  bounty 
tax  on  his  piece  of  land.  I  don' t  tecollect  whether  there  was  any  land  assessed 
to  John  or  not' 

""Thirteenth.  In  the  answer  to  plaintiffs'  fourth  point,  which  point  and 
answer  are  as  follows:  (4)  « That  if  the  jury  believe  that  the  entry  of  John 
Wible  on  the  land  in  dispute  was  made  under  an  alleged  gift  from  his  father, 
then  his  entry  was  not  adverse,  but  in  subserviency  to  Ids  father's  title,  and 
the  statute  would  not  run  so  long  as  the  relation  continued.'  Anstver.  *  This 
point  refused.  If  the  entry  was  made  in  pursuance  of  an  actual  gift  of  the 
land  it  would  be  adverse  to  the  donor,  and  although  the  gift  might  in  itself 
be  insufficient  by  reason  of  the  statute  of  frauds  and  perjuries  to  vest  title  in 
the  donee.  John  Wible,  still  an  entry  under  such  a  gift,  if  absolute  and  actual, 
would  constitute  such  an  independent  relation  between  Isaac  Wible  and  his 
son  John,  consistent  with  an  adverse  claim  on  the  part  of  John.' 

** Fourteenth.  In  answer  to  plaintiffs'  ninth  point,  which  point  and  answer 
are  as  follows:  (9)  *  The  alleged  title  of  John  Wible  is  wholly  dependent 
upon  an  alleged  gift  of  the  laud  in  dispute  to  him  by  his  father.  That  if  a 
gift  at  all,  it  was  by  parol,  and  in  violation  of  the  statute  of  frauds  and  per- 
juries, and  therefore  could  be  recalled  by  the  donor  at  any  time  within  21 
years.  That  the  transferring  the  land  by  a  legal  transfer  to  another  was  a 
cancellation  of  the  gift,  and  destroyed  the  adverse  possession  of  John  Wible 
without  having  actually  ejected  him  from  the  land.'    Anstoer.  •  Refused.' 

*" Fifteenth.  In  the  answer  to  plaintiffs'  tenth  point,  which  point  and  an- 
swer are  as  follows:  (10) '  That  the  evidence  in  the  cause  is  not  sufficient  to 
constitute  a  title  to  the  land  in  John  Wible  under  the  statute  of  limitations, 
and  if  the  jury  believe  the  land  in  dispute  was  included  in  the  mortgage  given 
by  Isaac  Wible  to  Mary  J.  Kennedy,  the  verdict  must  be  for  the  plaintiff.' 
Anstoer.  'Refused.' 

** Sixteenth.  In  the  answer  to  plaintiffs'  eleventh  point,  which  point  and  an- 
swer are  as  foUows:  (11)  'If  the  jury  believe  the  land  in  dispute  is  covered 
by  the  mortgage  offered  in  evidence,  and  that  at  the  time  of  the  execution  of 
the  said  mortgage  by  Isaac  Wible  to  Mary  J.  Kennedy,  to-wit,  February 
7, 1874,  the  defendant  John  Wible  has  not  been  in  possession  of  the  land  in 
dispute  for  a  period  of  21  years,  then  they  are  instructed  that  the  execution 
and  delivery  of  the  mortgage  of  Isaac  Wible  was  a  cancellation  and  destruc- 
tion of  any  gift  which  Isaac  Wible  may  have  made  to  his  son  John,  the  de- 
fendant^ and  the  said  defendant's  possession  prior  to  that  time  was  reduced 
from  hostile,  independent,  and  adverse  possession  to  that  of  a  tenant  at  will 
or  sufferance,  and  cannot  avail  the  defendant  to  support  a  title  under  the  stat- 
ute of  limitation  against  the  mortgagee.'    Answer.  *  Refused.' 

** Seventeenth,  In  the  answer  to  the  defendant's  seventh  point,  which  point 
and  answer  are  as  follows:  (7)  •  That  if  the  jury  find  from  the  evidence  that 
the  defendant  had  acquired  title  under  the  statute  of  limitations,  as  stated  in 
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the  preceding  point,  then  the  fact  that  the  land  in  controversy  was  not  as- 
sessed to  him,  if  such  be  the  fact,  would  not  have  any  effect  on  such  title.' 
Answer,  'That  point  Is  affirmed.*  " 

Verdict  for  defendant,  and  plaintiffs  appeal. 

Buffington  <fc  Bufflngton  and  McCain  <&  Leason,  for  plaintiffs  in  error. 
David  Barclay  and  W.  D,  Patton,  for  defendant  in  error. 

Per  Curiam.  This  thing  of  attempting  to  take  from  a  man  land  which 
he  has  claimed  and  peaceably  occupied  for  more  than  30  years,  is  a  serious  un- 
dertaking, and  generally,  as  in  this  case,  results  in  failure.  The  learned 
judge  charged  more  favorably  for  the  plaintiff  than  he  had  a  right  to  require. 
An  absolute  and  perfected  gift  from  Isaac  Wible  to  his  son  John  was  not  nec- 
essary to  the  perfection  of  John's  title  under  the  statute.  If  he  entered  even 
under  the  pretense  of  a  gift,  and  thenceforward  claimed  the  property  as  his 
own,  it  would  be  sufilcient  if  the  other  requisites  of  the  statute  were  complied 
with.  1  # 

Nor  can  the  exceptions  to  evidence  be  sustained;  his  own  declarations  while 
in  possession  of  the  premises,  as  well  as  the  understanding  of  his  neighbors, 
were  proper  evidence  of  the  character  of  his  claim. 

The  judgment  is  affirmed. 


Pennsylvania  Ins.  Co.  d.  Carter. 

{Supreme  Qmrt  of  Pennsylvania,    October  6,  1887.) 

1.  iHBUBANca— Delivery  of  Policy—Paymbnt  of  Pbeuiubc  to  Agekt. 

A  policy  of  insurance,  executed  and  attested  as  rec^nired  by  the  act  incorporating 
the  company,  and  containing  no  stipnlaMon  making  an  actual  payment  of  the 
premium  a  condition  precedent,  or  that  default  in  its  payment  should  constitute  a 
forfeiture,  was,  without  prepayment,  delivered  to  an  agent  for  the  purpose  of  be- 
ing delivered  to  plaintiff.  Plaintiff  paid  the  premium  to  the  agent,  and  the  stock 
insured  was  destroyed  by  fire,    i/e/d,  that  the  company  was  liable.^ 

2.  Same. 

Where  the  usual  coarse  of  dealing  between  an  insurance  company  and  its  agent 
is  for  the  company  to  treat  the  agent  as  its  debtor  for  the  preuiiums  on  policies 
delivered  to  him,  and  to  render  statements  or  bills  for  the  same  periodicallyi  pay- 
ment of  the  premium  by  the  insured  to  the  agent  is  payment  to  tne  company. 

Error  to  court  of  common  pleas,  Jeffei-son  county. 

Action  brought  by  defendant  in  error  to  recover  the  amount  of  a  fire  in- 
surance policy  issued  by  the  plaintiff  in  error.  The  principal  facts  appear 
from  the  charge  to  the  jury  in  the  court  below.  After  the  fire  by  which 
plaintiff^s  store  was  burnt,  a  Mr.  Allewelt  called  on  him,  claiming  to  repre- 
sent four  of  the  companies  Interested,  including  the  defendant.  Plaintiff 
subsequently  met  Allewelt  and  other  adjusters,  and  arranged  a  compromise 
adjustment  of  the  loss.  Allewelt  made  out  a  statement  and  a  proof  of  loss, 
which  plaintiff  handed  to  the  defendant,  by  whom  they  were  retained  until 
produced  at  the  trial.  The  rulings  of  which  complaint  is  made  are:  First. 
The  admission  of  plaintiff's  evidence  that  he  had  paid  the  premium  to  Jacob 
Zeitter.    Second,  The  admission  in  evidence  of  the  following  paper: 

"Pittsburgh,  May  25, 1885.  The  agreement  of  settlement  with  Mr.  Carter 
was  for  a  cash  settlement,  without  waiting  sixty  days.  Carter  would  accept 
thirteen  thousand,  and,  if  not  paid  cash,  the  claim  would  be  for  a  total  loas. 

"J.  B.  Kkembr,  Special  Agent. 
"D.  B.  Allewelt,  Adjuster.** 

Third,  That  part  of  the  charge  which  reads  as  follows:  "The  plaintiff  fur- 
ther offered  in  evidence  the  execution  of  the  policy,  forthwith  notice,  delivery 
of  proofs  of  loss,  date  of  fire,  ownership  and  value  of  property  destroyed,  and 
general  affirmation  performance  of  his  required  covenants." 

iSee  Insurance  Co.  v.  Humes,  {^a.)  8  Atl.  Rep.  163;  Elkius  y.  Insurance  Ck>.,  (Pa.)  6 
Atl.  Rep.  224. 
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The  charge  to  the  jury  delivered  by  Thbophilus  S.  Wilson,  P.  J.,  is  as 
follows: 

'* Qentlemefi  of  tTie  Jury :  On  the  fourth  day  of  August,  1885,  R  J.  Carter, 
the  piaintiflF  in  this  suit,  brought  his  action  of  covenant  against  the  Pennsyl- 
vania Fire  Insurance  Company  of  Pittsburgh,  to  recover  the  sum  of  one  thou- 
sand dollars.  In  his  statement  filed  he  claims  the  sum  of  one  thousand  dol- 
lars, with  interest  from  the  fifth  day  of  May,  1885,  the  time  of  the  fire,  to  the 
present  date,  one  hundred  and  twenty-two  dollars,  which,  with  the  principal, 
aggregates  the  sum  of  one  thousand  one  hundred  and  twenty-two  dollars. 

*'The  plaintiff  at  the  same  time,  or  soon  after,  filed  his  sworn  statement  of 
daim,  wherein  he  stated  that  he  was  the  plaintiff,  and  the  Pennsylvania  In- 
surance Company,  the  defendant,  was  justly  and  legally  indebted  to  him  in 
the  sum  of  one  thousand  dollars,  with  interest  from  the  second  day  of  June, 
1885,  which  indebtedness  arose  upon  a  certain  instrument  of  writing  called  a 
'policy  of  insurance,*  sealed  by  the  defendant,  and  signed  by  the  president 
and  secretary  of  the  defendant  company,  which  was  delivered  to  the  plaintiff 
on  the  twenfy-fourth  day  of  April,  1885,  and  in  which  the  defendant  agreed  to 
indemnify  him  for  the  term  of  one  year  from  the  twenty-fourth  day  of  April, 
1885,  in  the  sum  of  one  thousand  dollars,  against  loss  or  damage  by  fire  on 
his  stock  of  merchandise  contained  in  the  building  then  occupied  by  him,  and 
situated  near  Punxsutawney,  in  Young  township,  Jefferson  county,  Penn- 
sylvania; and  a  true  and  correct  copy  of  the  policy  of  insurance  was  annexed 
to  and  made  part  of  the  statement  of  claim.  The  policy  has  been  offered  in 
evidence.  The  plaintiff  further  stated  that  the  said  stock  of  merchandise, 
upon  which  the  defendant  agreed  to  indemnify  him  against  loss  or  damage  by 
fire,  was  destroyed  by  fire  on  the  fourth  day  of  May,  1885,  at  the  place  de- 
scribed in  the  said  policy  of  insurance,  and  while  the  said  policy  was  a  subsist- 
ing covenant  of  indemnity;  and  by  reason  of  the  fire  he  suffered  loss  on  bis 
merchandise  in  the  sum  of  at  least  fourteen  thousand  five  hundred  dollars,  and 
he  verily  believed  that  his  loss  was  really  a  much  larger  sum;  that  at  the  time 
of  the  fire  he  was  interested  in  the  merchandise  to  the  full  value  thereof,  and 
was  the  absolute  owner  of  it;  and  that,  as  soon  after  the  said  fire  as  possible, 
be  notified  the  defendant  of  said  loss,  and  rendered  to  it  a  particular  statement 
thereof, — whereby  he  became  entitled  to  demand  of  the  defendant  the  said 
sum  of  one  thousand  dollars,  which  sum  the  defendant  was  legally  bound  to 
pay  the  plaintiff,  and  which  he  did  demand  of  the  defendant  company,  and 
which  the  said  company  has  refused  and  neglected  to  pay,  in  whole  or  in  part 
thereof,  and  therefore  suit  was  brought  to  recover  the  same. 

'^To  this  statement  of  claim  made  by  the  plaintiff,  the  defendant  company 
filed  an  affidavit  of  defense  on  the  fifth  day  of  Septeml)er,  1885,  wherein  it 
alleged  that  it  had  a  true,  just,  and  legal  defense  to  the  whole  of  the  plaintiff's 
claim,  the  nature  and  character  of  which  was  that  neither  the  said  plaintiff, 
nor  any  other  person  for  him,  had  paid  the  premium  on  the  policy  of  insur- 
ance mentioned  to  the  company,  its  officers  or  agents,  or  rendered  any  value 
to  it  for  the  same  in  any  manner  whatever,  and  that  it  was  not  liable  for  any 
loss  that  may  have  occurred  by  fire  to  the  plaintiff;  there  being  no  payment, 
offer  of  payment,  or  tender  of  payment  to  defendant  company,  its  officers  or 
agents,  in  any  manner  or  form,  previous  to  the  fourth  day  of  May,  1885.  It 
was  further  stated  tt»at  the  defendant  or  its  officers  never  made  or  authorized 
any  person  to  adjust  any  loss,  as  claimed  by  the  defendant;  all  of  which  it  ex- 
pected to  be  able  to  prove  on  the  trial.  It  further  filed  its  plea  in  court,  de- 
nying any  liability;  and  later,  in  September,  1886,  filed  a  special  plea,  wherein 
they  alleged  the  plea  of  non-payment  of  premium  on  the  policy  by  the  plain- 
tiff to  the  defendant. 

**The  plaintiff,  to  support  the  allegations -contained  in  his  statement  of 
cLiim,  which  has  been  read  in  your  hearing,  offered  evidence  to  show  that  on 
the  twenty-fourth  day  of  April,  1885,  he  applied  to  Jacob  Zeitler,  in  Punxsutaw- 
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ney,  for  insurance  on  his  stock  of  general  merchandise  in  the  sum  of  four  thou- 
sand dollai-s.  one-fourth  of  which  was  talcen  in  the  defendant  company.  The 
application  was  sent  by  Mr.  Zeitler  to  Bobert  Thorn,  in  the  city  of  Pitts- 
burgh, who  received  from  the  defendant  the  policy  of  insurance  in  evidence* 
and  transmitted  it  to  Mr.  Zeitler,  who  delivered  it  to  the  plaintiff  on  the  twen- 
ty-fifth day  of  April,  1885,  and  was  paid  by  him  the  sum  of  twelve  dollars 
and  fifty  cents>  mentioned  in  the  policy  for  the  premium.  This  premium  was 
sent  by  draft  to  Mr.  Thorn,  at  Pittsburgh,  on  the  thirtieth  of  the  same  month. 

'* Robert  Thorn,  in  behalf  of  plaintiff,  testified  that  in  the  year  1858  he  was 
appointed  general  agent  of  the  defendant  company,  and  received  a  commis- 
sion  from  it  signed  by  its  officers,  and  that  from  that  day  to  this  he  has  been 
giving  the  company  business.  When  he  was  appointed  such  agent,  be  re- 
ceived a  book  designated  as  a  book  of  instructions  to  agents  of  the  Pennsyl- 
vania Insurance  Company,  the  title  of  which  is  *  Instructions  to  Agents,  and 
Bates  of  Insurance,  of  the  Pennsylvania  Insurance  Company  of  Pittsburgh. 
Chartered  capital,  three  hundred  thousand  dollars.  Incorporated  1854.  Of- 
fice, Ko.  63  Fourth  street; '  and  printed  by  W.  S.  Haven  in  the  year  1855. 
On  page  13  of  this  book  of  instructions,  under  the  ninth  subdivision  of  the 
special  instructions  to  the  agents  as  offered  in  evidence,  are  these  words: 
^Ninth,  The  premium  is  to  be  paid  in  cash  on  delivery  of  the  policy,  unless 
you  deem  proper  to  grant  a  temporary  accommodation  on  your  own  reponsi- 
bility,  and  advance  it  to  the  company  in  regular  monthly  report.'  And  on  the 
twentieth  page  of  the  same  book,  under  the  title  of  *  Remarks  in  Conclusion,' 
is  this:  <  This  book  is  designed  for  the  exclusive  use  of  the  agents  of  this  com- 
pany, and  those  co-operating  with  us.  It  is  to  be  preserved,  and  returned 
whenever  your  business  connection  with  us  ceases.' 

"On  the  twenty-fourth  day  of  April,  1885,  Mr.  Thorn  took  the  description 
of  the  property  of  Mr.  Carter,  received  from  Mr.  Zeitler,  and  gave  the  com- 
I>any  at  its  general  office  a  written  form,  which  it  adopted,  and  afterwards 
handed  him  the  policy  in  suit,  and  the  same  night  he  mailed  the  policy  to  Mr. 
Zeitler  with  instructions  to  deliver  it  to  Mr.  Carter,  collect  the  premium,  and 
transmit  it  to  him  in  the  usual  course  of  business,  which  instructions  were 
complied  with  at  the  end  of  that  month.  In  his  transactions  with  the  insur- 
ance company,  Mr.  Thorn  settled  on  periodical  reports  of  transactions  as  made 
up  by  the  company,  on  which  settlements  were  made  and  the  several  amounts 
due  paid  over.  The  form  and  manner  of  the  settlements  were  evidenced  bj 
several  statements  and  checks  covering  the  transactions.  After  notice  of  the 
loss  had  been  received,  Mr.  Thorn  call^  at  the  company's  office,  and  requested 
the  usual  report,  which  was  to  include  the  premium  on  this  policy.  This  re- 
quest was  refused,  and  the  ptemium  was  deposited  in  the  bank,  where  it  has 
since  remained.  This  statement  was  called  for  in  the  month  of  May,  soon 
after  the  fire.  Mr.  Thorn  further  testified  that  this  policy  was  handed  to 
him  by  the  company,  for  the  plaintiff,  and  that  this  was  done  under  his  work 
as  agent;  that  he  was  not  the  agent  of  the  plaintiff,  and  was  not  interested 
in  the  amount  to  be  recovered.  The  plaintiff  further  offered  in  evidence  the 
execution  of  the  policy,  forthwith  notice,  delivery  of  proofs  of  loss,  date  of 
fire,  ownership  and  value  of  the  property  destroyed,  and  general  affirmative 
performance  of  his  required  covenants. 

**The  defendant,  to  maintain  the  issue  on  its  paii;,  introduced  evidence  to 
show  that  Mr.  Thorn  was  acting  as  an  insurance  broker,  and  not  as  a  general 
agent  of  the  company.  The  secretary  of  the  company  testified  tiiat  he  had 
been  acting  in  his  present  capacity  for  fourteen  years  last  past,  and  during 
that  time  Mr.  Thorn  had  not  been  the  agent  of  the  company  in  any  sense,  and 
he  could  not  recall  any  case  in  which  Tliorn  was  authorized  to  act,  and  none 
as  agent;  that  this  premium  was  never  paid  before  the  fire,  or  offered  to  be 
paid,  and  no  authority  was  given  Mr.  Thorn  to  collect  this  premium;  that  he 
never  gave  Mr.  Thorn  a  commission  as  agent,  but  gave  him  his  usual  broker's 
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commission  for  servioes,  and  he  was  acting  as  broker  for  the  parties,  and  was 
not  in  anj  sense  an  agent  for  the  company.  This  was  supplemented  by  the 
testimony  of  the  assistant  secretary  that  the  premium  was  not  paid,  nor  of- 
fered to  be  paid,  before  the  fire. 

"The  defense  set  up  by  the  defendant  is  non-paymeut  of  the  premium,  and 
that  under  a  condition  in  the  policy  such  omission  on  tlie  part  of  the  assured 
avoided  the  policy,  and  relieved  the  company  from  any  liability.  The  clause, 
letter  F,  section  1,  reads:  '  Only  such  persons  as  shall  hold  Ihe  commission  of 
this  company  shall  be  considered  as  its  agents  in  any  transaction  relating  to 
this  insurance,  or  any  renewal  thereof,  or  the  payment  of  premium  to  the 
company.  Any  other  person  shall  be  deemed  to  be  the  agent  of  the  assured, 
and  payment  of  the  premium  to  such  person  shall  be  at  the  sole  risk  of  the 
assured.' 

"The  plaintiff  claims  that  Robert  Thorn  held  a  commission  from  the  com- 
pany* duly  authorized,  as  recited  in  the  policy,  and  that  during  the  period 
covered  by  this  entire  transaction  it  remained  in  full  force,  never  having  been 
revoked  by  the  officers  of  the  company;  that  he  had  never  resigned  the  agency 
of  the  company,  and  bis  business  transactions  with  the  company  have  con- 
tinued under  this  commission.  In  pursuance  of  the  authority  thus  vested  in 
him  the  policy  in  suit  had  been  applied  for,  received  from  the  defendant,  de- 
livered to  the  plaintiff,  premium  paid  by  the  assured,  and  received  by  Mr. 
Thorn  prior  to  the  fire,  and  the  plaintiff  alleges  that  such  payment  made  to 
Mr.  Thorn,  under  the  circumstances  of  the  transaction,  was  a  valid  payment 
to  the  company,  and  a  verdict  should  be  rendered  in  favor  of  the  plaintiff  for 
the  sum  insured,  with  interest  from  May  5, 1885. 

''  To  charge  a  corporation  upon  the  act  of  an  officer  or  agent,  it  must  be 
ahown,  directly  or  presumptively,  either  that  the  act  was  performed  while  in 
the  discharge  of  his  ordinary  duty  in  the  usual  course  of  business,  and  was 
within  the  general  scope  and  apparent  sphere  of  such  duty,  or  that  it  was  ex- 
pressly authorized,  or  that  it  was  pei-formed  with  the  knowledge  and  implied 
assent  of  the  directors  or  of  the  corporation,  or  its  authorized  officer,  or  was 
jBubsequently  ratified  by  them.  The  questions  of  law  involved  have  been  pre- 
sented to  the  court,  with  requests  for  instructions  to  the  jury,  which  are  read 
and  answered.  The  plaintiff  respectfully  requests  the  court  to  instruct  the 
jury  as  follows: 

**•  First.  If  the  jury  find  from  the  evidence  that  the  act  of  the  general  as- 
sembly of  Pennsylvania  incorporating  the  Pennsylvania  Insurance  Company 
of  Pittsburgh,  the  defendant  company,  provides  'Hhat  all  policies  of  insur- 
ance, notes,  or  other  contracts  that  shail  be  made  or  entered  into  by  said  cor- 
poration may  be  either  with  or  without  the  seal  thereof,  and  shall  be  sub- 
acribed  by  the  president,  and  attested  by  the  secretary,  and,  being  so  signed, 
executed,  and  attested,  shall  be  binding  and  obligatory  upon  said  corporation, 
according  to  their  true  intent  and  meaning;"  and  if  they  shall  further  find, 
from  the  evidence,  that  the  policy  in  suit  is  so  signed,  executed,  and  attested, 
is  furthermore  sealed  with  the  common  seal  of  the  corporation, — the  plaintiff 
is  entitled  to  recover,  in  case  of  loss  or  damage  by  fire,  if  the  jury  furthermore 
find  the  facts  as  stated  in  the  plaintiff *s  second  point.    (Affirmed.) 

" « iiecond.  If  the  jury  find  from  the  evidence  that  there  is  nothing  con- 
tained in  the  terms  and  conditions  of  the  policy  in  suit  making  an  actual  pay- 
ment of  the  premium  to  the  said  defendant  company,  its  officers  or  agents,  a 
condition  precedent  to  the  defendant's  liability,  or  that  a  default  in  payment 
of  the  premium  shall  cause  a  forfeiture;  and  that  it  is  agreed  in  said  policy, 
under  seal,  that  the  defendant  will  indemnify  the  plaintiff  against  loss  or 
damage  by  fire  in  the  sum  of  one  thousand  dollars  on  the  merchandise  de- 
scribed in  said  policy,  for  the  term  of  one  year,  to- wit,  from  the  twenty-fourth 
of  April,  1885,  to  the  twenty-fourth  day  of  April,  1886;  and  furthermore, 
that,  without  the  prepayment  of  the  premium,  the  defendant  delivered  said 
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y-A  jrr  Vj  T^j-jnt  fvr  tiue  i^\.sji^T%  ase,  with  ikatL  mtcBt  aad  SBdeistaii 
xu.  a^>  tr..as  »al  mtrT'^hAsei^^  vik§  doBro^vd  or  disigcd  bj  fire  withi 
t«..Tii»^  fc^ftiiiSii,  zrA  iJL:^  il^  '^^t^iAsA  wim  «ncd  wnh  &mb  wilaee  and 


'*^-  Tlurd^  It  vif:  \-.rf  fi&i  frooa  tbe  erk^inee  Hal  tte  oereoiant  ny 
yyjTf  »  §'.a  '»  Tbom  «^:h  ;r^  K:«>Gt.iBdi^  ttet  he  shoold  csuae  it 
^^T'^'fj  ^>  tL-e  pC>.lLtJf,  &x^^  h^Te  tbe  pr«m::iB  cxxkcUd,  ami  Uat  Tboi 
t^j^^  Uj-  uzmi^rx^  Df,  az>d  be>2  Liokf^r^  reifOBsib^  for  the  mon^,  or 
I'^m  ^^  u.-^  ptAirj,  Tz^yra  iber»rt^  hfgaae  ti>r  a^mt  of  dcfendaBt  for  thai 
pr/n^^  AsA  it  the  jarr  further  find  that  Taora  did  de^Tcr  the  poUcT  to  i 
izf^  z/j  hAzA  of  his  acent,  Zenier,  who  eo&ded  the  i^roaiaM^aad  oo  Api 
V^9,  vmt  TnoTD  a  tank  draft  eorering  tuis  preBiom,  ''theseeforth"  1 
was  ti>e  d^^islt^^  of  the  defefidazit  oompanj,  aod  there  oonki  be  no  read 
of  ti^  ec/riiracl  withcKit  ita  eoosent,  itogether  with  the  f«wfnt  of  plait 
for  to  ai;  kxU  inUfatm  the  ODntract  of  insoranoe  «aa  eoBsiuiaiated,  auM 
pr^mi^im  b^ionf«^  to  the  compeukT  as  foliy  as  thoagb  it  vere  in  its  ti 
ther*'fo?*'  the  pUintilT  is  entitled  to  ncorer.    (Afirmed.) 

'^•F'mrth,  If  the  jorj  find  from  tite  erid^noe  that  Thorn,  through  « 
thii  insQ ranee  wa^  placed  in  defendant  eoBpanj,  transaeied  the  bnsine 
the  Qsoai  mode  adopted  hr  the  oompanjand  him*,  and  that  the  osiial  modi 
that,  when  be  procured  pobcies  in  said  eompanj  for  or  in  fsTor  of  other 
sons,  it  was  aoco^tomed  to  regard  or  treat  him  as  ita  debtor  Cortheprem 
in  such  eases,  and  to  periodicailT  render  to  him  sCatementa  or  bills  foi 
same*  in  accordance  with  the  ondeRtanding  that  he  was  the  eompanj's 
sonai  debtor  therefor,  then  the  actoal  pajmeot  of  the  premiom  to  the 
panr  l^c/rea  loss  was  dispensed  with,  and  the  obligation  of  Thorn  to  pa^ 
pryminm  was  in  effect  the  payment  of  it  bj  tiie  insured,  and  the  plaintiff  i 
titj*-d  to  recover.     (Affirmed.)' 

''Thie  defendant  requests  the  oonrt  to  charge  the  jury: 
'**FirMi,  Tiiat,  under  the  terms  of  the  poller,  the  preminm  is  tiie  codsu 
tkm;  and  If  the  jury  find,  from  the  eTidenoe.  that  the  premium  was  not 
U}  the  defendant  company,  the  policy  is  Toid.  and  the  pteintiff  cannot  reo( 
(Affirmed.) 

***fiwmd.  That  If  the  jury  b<^lieve,  from  the  eTidenee,  that  Jacob  Zc 
and  HfAjert  Thorn  were  the  agents  of  the  plaintiff,  and  not  oi  the  defen 
company,  a  pavTnent  to  either  of  them  would  not  be  a  payment  to  the  del 
ant  cornfiany.  or  bind  them,  under  the  policy.    (Affirmed.) 

***  Third.  That,  if  the  premium  was  not  paid  or  tendered  to  the  defen 
comj/any  l>^forc  the  loss  by  fire  occurred,  the  policy  wooki  be  inc^Kral 
and  the  plaintiff  cannot  recover.    (This  is  affirmed.) 

'**F€mrth.  That,  if  D.  B.  Allewelt  was  not  theauthorized  adjnst^of  th 
fendant  company,  his  adjustment  would  be  void.    (Affirmed.)' 

"Tliese  requests  are  based  largely  upon  the  views  of  the  counsel,  ari 
from  their  respective  theories  upon  the  facts  in  issue;  and  the  jury  will  d< 
rnin'',  from  all  the  evidence  admitted,  on  which  side  is  the  preponden 
of  evidence  on  the  main  fact,  which  is  the  payment  or  the  non-payment  oi 
premium.  You  are  instructed  that  the  preponderance  of  evidence  in  a 
U  not  alone  determined  by  the  number  of  witnesses  testifying  to  a  partic 
fact  or  Htat<i  of  facts.  In  determining  upon  which  side  the  prepondexanc 
the  evidence  is,  you  should  take  into  consideration  the  opportunity  of  the 
era!  witne»»f'S  for  knowing  the  things  about  which  they  testify;  their  cont 
arirJ  demeanor  while  testifying;  their  interest  or  lack  of  interest,  if  any,  in 
n^ult  of  the  suit;  the  probability  or  improbability  of  the  truth  of  their  i 
eraJ  statements,  in  view  of  all  the  other  evidence,  facts,  and  drcumstai 
proved  on  the  trial,— and  from  all  those  circumstances  determine  upon  wl 
sirle  is  the  weight  or  preponderance  of  the  evidence.  There  seems  to  be 
middle  ground  in  this  case.    If  you  find  for  the  plaintiff,  you  find  for 
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amount  of  his  claim;  if  70a  find  for  the  defendant,  you  simply  return  a  verdict 
for  the  defendant." 

W,  D.  J.  MaHin  and  John  Connzd,  for  plaintiff  in  error. 

W,  P.  Jenks^  C.  Z.  Gordon^  and  Edvmrd  A.  Carmalt,  for  defendant  in  er- 
ror, cited,  in  support  of  plaintiff's  second  point:  Insurance  Co.  v.  Barru" 
diff,  45  N.  J.  Law,  543;  MUler  v.  Instiranoe  Co.,  12  Wall.  304;  Insurance  Co. 
T.  Colt,  20  Wall.  560.  In  support  of  the  third  point:  Riley*8  Ex'rs  v.  Insur- 
ance Co.,  43  Leg.  Int.  108,  1  Atl.  Rep.  328;  Insurance  Co,  v.  Block,  43  Leg. 
Int.  46, 1  Atl.  Hep.  523.  In  support  of  the  fourth  point:  Insurance  Co.  y. 
Hoover,  113  Pa.  St.  591,  8  Atl.  liep,  163;  ElkirirS  v.  Insurance  Co.,  113  Pa» 
St.  386,  6  Atl.  Rep.  224;  Insurance  Co.  v.  Ashciaft,  18  Wkly.  Notes  Cas. 
97, 3  Atl.  Rep.  774;  Bang  v.  Insurance  Co.,  1  Hughes,  290;  Insurance  Co.  v. 
Brb,  43  Ijtg.  Int.  406,  4  Atl.  Rep.  8. 

Pjsr  Guiuam.  As  we  can  discover  no  flaw  in  the  charge  and  rulings  of 
the  learned  judge  of  the  court  below,  and  as  the  main  principle  involved  in 
this  case  has  been  thoroughly  settled  by  several  recent  decisions  of  this  court, 
we  must  dismiss  the  exceptions,  and  concur  in  the  judgment  of  the  common 
pleas.    Judgment  affirmed. 


American  Cent.  Ins.  Ck>.  v.  Haws. 

{Supreme  QmH  of  Pienntylvania,    October  13,  1887.) 

1.  IirsDSAHCB— Oh  Stock  "xir  Babh"— Accidbnt  Octbidk  op  Babn. 

In  an  action  on  a  policy  of  insurance  on  property  contained  in  a  "new  two-story 
frame  bam,"  the  fact  that  the  animal  was  not  present  in  the  bam  at  the  moment 
of  death  by  lightning  does  not  impair  the  right  to  recover.  Hdvt  y.  Fire  Au%  7 
Atl.  Rep.  159,  followed. 

2.  Same— Limitation  of  Acnow— Issuawcb  of  Wbitb. 

In  an  action  on  an  insurance  policy,  which  requires  the  action  to  be  commenced 
within  12  months  next  after  the  loss  occurred,  and  the  evidence  showed  that  the  ac- 
tion was  be^un  in  time,  but  the  writ  was  not  served,  and  that  an  aiiaa  and  pittries 
writs  were  issued  before  service  was  obtained,  Jield,  the  aUcu  and  piuries  writs  were 
but  a  continuance  of  the  original  action ;  not  the  inception  of  a  new  one.^ 

3.  Same— Pboof  of  Loss. 

In  an  action  on  a  policy  of  insurance  on  stock,  the  evidence  showed  that  there  was 
bnt  a  single  subject  of  loss,  and  that  notice  of  loss  was  immediately  given.  Held, 
that  a  farther  detailed  proof  of  loss  was  not  requisite  to  recovery. 

4.  Same— EzcoBx  fob  Delay  iir  Makino  Pboof  of  Loss. 

Where  immediate  notice  of  the  loss  was  given  to  an  agent,  but  no  proof  of  loss 
was  made  within  the  SO  days,  as  required  by  the  policy,  and  plaintiff  was  permitted 
to  introduce  evidence  to  show  that  proof  was  not  made  within  the  time  on  account 
of  the  failure  of  the  companv  to  furnish  him  with  blanks,  and  that  no  objection  was 
made  when  the  proof  was  filed,  held^  not  prejudicial  to  defendant,  since  it  was  left 
to  the  jury  to  say  whether  the  explanation  of  the  delay  was  sufficient. 

Error  to  court  of  common  pleas,  Mercer  county. 

A.  J.  Haws,  the  plaintiff,  brought  this  suit  in  the  court  below,  against  the 
American  Central  Insurance  Company,  to  recover  $138.33  for  the  loss  of  a 
black  mare,  "Fannie  H.,"  mentioned  in  a  policy  of  insurance,  No.  158,403, 
which  he  obtained  from  the  said  company  on  March  1,  1884,  wherein  the  com- 
pany had  insured  him  for  one  year  to  an  amount  notiexceeding  $3, 566.66 against 
loss  or  damage  by  fire  to  certain  specified  property  only,  and  while  located  as 
described  therein,  and  not  elsewhere. 

In  the  written  poi-tion  of  the  policy,  after  designating  the  different  animals 
insured,  and  the  amount  of  insurance  upon  each  animal,  ($133.33  being  the 

I  In  the  case  of  Johnson  v.  Mead,  (Mich.)  24  N.  W.  Rep.  665,  where  aliaa  and  piuriei 
writs  were  issued,  the  court  held  that  the  interval  between  the  successive  writs  so  inter- 
rupted the  continuity  of  the  action  that  the  running  of  the  statute  was  not  suspended. 
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amount  upon  the  black  mare,  Fannie  H.,)  there  appears  the  following  dause: 
**AU  contained  in  his  new  ttoo-story  frame  &am  situated  in  Hempfield  town- 
ship, Mercer  county,  Pa.,  about  one  mile  east  of  Greenville.  $7,133.83  con- 
current insurance."  ^ext  followed  a  printed  clause  wherein  the  company 
agreed  to  indemnify  the  assured  for  such  loss  or  damage  as  should  happen  by 
fire  to  the  property  so  situated  and  specified.  And  the  second  condition  of  the 
policy  contained  the  following  clause,  inter  alia :  "This  policy  shall  be  void 
and  of  no  effect  if  the  property  insured  be  removed  to  any  other  building  or 
location  than  that  described  herein."  Attached  to  the  margin  of  the  policy 
was  a  small  piece  of  paper  containing  the  lightning  indemnity  clause,  bearing 
same  date  as  the  policy,  and  forming  a  part  of  the  contract  of  insurance. 

On  June  9, 1884,  the  mare  **  Fannie  H. "  was  found  dead  in  a  field  a  distance 
of  about  400  yards  from  the  barn  in  which  the  animals  were  insured, and  the 
plaintiff  alleged  the  mare  had  been  killed  by  lightning;  but  defendant  claimed 
that  he  neglected  to  furnish  proof  of  loss  to  the  defendant  company  until  Sep- 
tember 5,  1884,  although  his  contract  required  him  to  furnish  said  proof  within 
30  days  from  date  of  loss.  The  policy  required  that  suit  should  be  brought 
within  12  months  next  after  the  loss  occurred*  and  the  writ  in  this  case  was 
not  issued  until  January  3,  1887,  and  was  not  served  on  the  resident  agent 
of  the  defendant  company  until  January  15,  1887. 

On  March  30,  1887,  defendant  filed  a  special  plea  that  the  action  was  not 
commenced  within  12  monthanext  after  the  loss  occurred,  and  that  the  lapse 
of  time  after  the  loss,  and  before  suit  was  commenced,  should  be  taken  as 
conclusive  evidence  against  the  validity  of  plaintiff's  claim,  according  to  the 
terms  of  the  policy.  The  said  plea  was  overruled  by  the  court,  and  at  time 
of  trial  the  defendant  below  contended  that  their  liability  under  their  policy 
did  not  extend  to  any  loss  of  property  not  contained  in  the  plaintiff's  barn 
at  the  time  of  the  loss;  that  the  requirement  of  the  policy  "that  proof  of  loss 
should  be  rendered  to  the  company  within  thirty  days  thereafter"  is  a  condi- 
tion precedent  to  plaintiff's  right  to  recover ;  that  the  lapse  of  time  after  loss  be- 
fore suit  was  commenced  is  conclusive  evidence  against  the  validity  of  plain- 
tiff's claim.  The  court  refused  so  to  instruct,  and  the  jury  rendered  a  verdict 
against  the  company  for  $152.53.  The  court  refused  a  motion  for  a  new  trial, 
and  judgment  was  entered  on  the  verdict  for  $152.53  and  costs  of  suit,  and 
this  writ' of  error  was  purchased  to  test  the  correctness  of  the  instructions  of 
the  court. 

But  plaintiff  introduced  evidence  to  show  that  the  American  Central  Insur- 
ance Company  was  a  corporation,  located  in  the  city  of  St.  Louis,  Missouri, 
and  all  its  business  in  Mercer  county  was  done  through  its  agent,  J.  M.  Pettit, 
residing  in  Greenville,  Mercer  county.  On  the  first  of  March,  1884,  A.  J. 
Haws,  the  defendant  in  error,  effected  an  insurance  on  certain  property  men- 
tioned in  the  policy,  among  which  was  a  valuable  brood  mare,  Fannie  H. 
Mr.  Haws  made  that  insurance  through  plaintiff's  agent,  Mr.  Pettit,  and 
knew  no  other  person,  either  in  effecting  his  insurance,  or  subsequent  thereto. 
On  the  night  of  June  8,  1884,  the  mare  Fannie  H.  was  killed  by  lightning, 
and  Mr.  Haws  being  then  absent  at  Johnstown,  returned  in  a  day  or  two» 
and  immediately  called  on  Mr.  Pettit  for  the  purpose  of  making  out  his  proof 
of  loss;  the  loss  having  been  reported  to  Mr.  Pettit  by  Mr.  Haws'  man  imme- 
diately after  its  occurrence.  Mr.  Pettit  testified  that  he  reported  the  loss  im- 
mediately to  the  company  at  St.  Louis,  and  that  the  company  had  always  fur- 
nished him  blanks,  but  that  he  had  none  then  on  hand,  and  that  he  would 
immediately  write  for  some,  and  Mr.  Haws,  depending  on  his  doing  so,  did 
not  then  make  out  his  proof  of  loss,  but  waited  until  Pettit  would  receive  his 
blanks,  and,  as  soon  as  the  blanks  were  received,  he  called  on  Mr.  Pettit,  who 
then  made  out  the  proof  of  loss,  and  took  charge  of  it  to  forward  it  to  the 
company,  which  the  company  afterwards  received,  and  retained  without  ob. 
jection,  and  produced  the  same  on  the  trial  at  the  request  of  Mr.  Haws'  at. 
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torney.  In  this  entire  negotiation  in  effecting  the  insurance,  and  trying  to 
adjust  the  loss,  the  insurance  company  had  no  other  agent  or  adjuster  in 
Mercer  county  except  Mr.  Pettit.  He  was  the  only  representative  of  the 
company  that  Mr.  Haws  ever  met  or  saw,  though  the  other  companies  in 
which  insurance  had  heen  taken  did  send  out  their  adjusters  to  look  after 
their  interests. 

This  loss  occurred  on  the  night  of  June  8,  1884,  and  suit  was  brought  on 
the  twenty-third  of  May,  1885,  and  summons  served  on  May  25,  1885,  on 
Harry  Meyer,  residing  at  Williamsport,  who  had  been,  and  was  supposed  still 
to  be,  the  agent  for  the  company  in  Pennsylvania.  Then  the  company  by  its 
attorney,  S.  F.  Thompson,  came  into  court  by  petition  and  affidavit,  stating 
that  said  Harry  Meyer  was  not  the  agent  for  the  company,  but  one  A.  D. 
Lundy,  of  Williamsport.  The  court  then  set  aside  the  service  on  Meyer,  and 
the  plaintiff  issued  an  alias  summons  directed  to  the  sheriff  of  Lycoming 
county,  to  be  served  on  said  A.  D.  Lundy,  which  was  returned  by  said  sheriff, 
stating  that  the  said  A.  D.  Lnndy's  agency  had  then  expired,  and  that  Alex- 
ander W.  Wister,  of  Philadelphia,  was  the  duly-authorized  agent  for  said 
company.  The  plaintiff  then  issued  a  plurtes  summons  to  the  sheriff  of  Phil- 
adelphia county,  which  was  duly  served  on  said  Alexander  W.  Wister. 

The  defendant  asked  for  instructions  upon  the  following  points: 

"(1)  That  the  policy  under  which  the  plaintiff  claims  covered  only  such 
property  as  was  contained  in  his  *new  two-story  frame  bam,*  and  that  de- 
fendants are  not  liable  for  any  loss  of  property  not  contained  in  said  building 
at  the  time  of  the  loss.  Answer.  This  point  is  refused.  It  is  covered  by  the 
decision  of  the  supreme  court  in  the  case  of  Insurance  Co.  v.  Hewes^  5  Bin. 
508. 

'^(2)  That  if  the  jury  find  that  the  mare  was  killed  by  lightning  on  or  about 
June  9, 1884,  and  that  the  summons  in  this  suit  was  not  served  on  the  resi- 
dent agent  of  the  defendant  company  untilJanuary  15, 1887,  the  plaintiff  can- 
not recover.  A.  It  seems*  by  the  record  in  this  case  that  the  summons  was 
originally  issued  on  the  twenty-third  day  of  May,  1885.  This  was  less  than 
a  year  after  the  time  the  loss  occurred,  and,  notwithstanding  the  provision  in 
the  policy  requiring  that  suit  shall  be  brought  within  a  year,  the  plaintiff  has 
complied  with  that  provision  of  the  policy  in  bringing  his  suit,  in  view  of  what 
followed  the  issuing  of  this  summons.  It  appears  that  the  summons  was 
served  upon  some  one  who  turned  out  not  to  be  the  agent  of  the  company 
then,  and  that  the  company  came  in,  and  complained  that  service  had  not 
been  made  upon  them,  or  upon  their  authorized  agent,  and  suggested  that 
one  Mr.  Lundy,  of  Williamsport,  I  believe,  was  their  authorized  agent.  It 
seems  from  the  record  and  return  of  the  sheriff  that  this  summons  was  sent 
to  be  served  upon  this  Mr.  Lundy,  and  that  the  sheriff  returned  that  Mr. 
Lundy  was  not  then  the  agent  of  the  company,  and  suggested  some  other 
person  who  was,  and  finally  service  was  had  upon  this  person  then  suggested 
by  the  sheriff  of  Lycoming  county.  In  view  of  this  state  of  facts  this  request 
is  refused. 

"(3)  If  the  Jury  find  that  the  mare  was  killed  by  lightning  during  an  elec- 
trical storm,  the  plaintiff  cannot  recover  under  this  policy.  A,  If  you  find 
that  this  mare  was  killed  by  lightning,  you  need  not  inquire  the  kind  of  a  storm 
that  was  taking  place  at  the  time.  If  it  was  killed  by  lightning,  that  is  all 
that  is  required  to  fix  the  liability  of  the  company,  so  far  as  the  manner  of 
death  is  concerned. 

**(4)  If  the  jury  find  that  the  mare  was  killed  on  or  about  June  9, 1884,  and 
that  proof  of  loss  was  not  executed  until  August  14,  1884,  and  was  not  for- 
warded to  the  defendant  until  September  5, 1884,  the  plaintiff  cannot  recover. 
A,  The  policy  upon  which  the  plaintiff  has  declared  requires  that  proof  of  loss 
shall  be  made  within  thirty  days  from  the  time  of  the  loss.  The  plaintiff  is 
bound  to  comply  with  that  provision,  unless  he  gives  a  reasonable  explanation 
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for  not  doing  so.  This  provision  of  the  policj  is  made  for  the  protection  of 
the  company,  so  that  they  may  have  all  opportunity  to  examine  the  property 
when  destroyed,  and  see  whether  or  not  the  loss  is  a  bona  fide  loss,  or  whether 
they  have  a  just  and  proper  excuse  for  not  paying  the  amount  that  is  claimed 
of  them.  In  the  case  now  before  us  the  testimony  is  that  Mr.  Pettit  was  the 
agent  who  issued  the  policy,  or  through  whom  the  policy  was  obtained, — ^the 
resident  agent  at  Greenville.  Mr.  Pettit  testiQes  that  on  the  morning  after 
the  loss  he  was  visited  by  some  one  from  Mr.  Haws'  farm,  and  was  informed 
of  the  loss  of  this  propeily;  that  he  did  not  then  go  out,  but  that  he  after- 
wards went  out  with  one  Mr.  McCandles,  who  came  there  to  adjust  the  loss 
for,  perhaps,  the  American  Fire  Insurance  Company;  that  Mr.  Haws  himself 
was  not  at  home  at  this  time,  but  lie  came  home  in  the  course  of  a  few  days 
and  came  into  Mr.  Pettit's  office;  that  Mr.  Pettit  then  did  not  have  any  blanks 
of  the  company.  He  says  that  the  company  usually  sent  him  blanks  for  proof 
of  loss;  that  he  wrote  to  the  company,  and  that  he  received  the  blanks;  that 
Mr.  Haws  made  out  the  proof  of  loss,  and  that  it  was  sent  to  the  company. 
Mr.  Haws  testifies  that  he  went  there  for  the  purpose  of  getting  the  proof 
of  loss  made  out,  and  that  there  were  no  blanks  then  in  possession  of  the 
agent;  that  he  (the  agent)  sent  for  proofs  of  loss,  and  in  course  of  time  they 
came,  and  that  he  made  out  the  proof  of  loss  as  soon  as  the  blanks  were  re- 
ceived. Now,  gentlemen  of  the  jury,  if  you  find  that  this  is  a  reasonable  ex- 
planation for  tlie  delay  beyond  thirty  days,  the  fact  that  tBis  was  delayed  be- 
yond thirty  days  would  not  defeat  the  plaintiff's  right  to  recover.  But,  on  the 
other  hand,  if  you  do  not  believe  that  this  is  a  reasonable  explanation  of  the  de- 
lay, yoii  should  find  in  favor  of  the  defendant,  because  it  is  one  of  the  stipula- 
tions of  the  policy  that  it  shall  be  made  within  thirty  days.  It  is  left  to  you,  as  a 
question  of  fact,  to  say  how  this  was,  with  the  further  qualification  that  if 
you  believe  that  the  company  received  this  proof  of  loss  without  objection* 
then  you  can  say  whether  or  not  they  waived  any  objection  to  the  delay  on 
account  of  the  proof  of  loss.  If  you  find  that  they  waived  that  objection, 
then  you  should  not  defeat  the  plaintiff's  right  to  recover  upon  the  ground  of 
this  delay,  if  he  is  entitled  upon  the  other  essential  matters  to  recover." 

Verdict  for  plaintiff. 

8.  F.  Thompson  and  S,  Redmond^  for  plaintiff  in  error.  B,  P.  Gillespie 
and  8,  Griffith  &  Son,  for  defendant  in  error. 

Green,  J.  In  the  case  of  Haios  v.  Fire  Ass'n,  18  Wkly.  Notes  Gas.  530, 
7  Atl.  Bep.  159,  we  decided  the  main  question  involved  in  the  present  case. 
We  held  that  the  fact  that  the  animal  was  not  present  in  the  barn  at  the  mo- 
ment of  death  by  lightning  did  not  impair  the  right  of  recovery;  and  the 
learned  court  below,  following  our  ruling  in  that  case,  refused  the  first  point 
of  the  defendant,  and  in  that  there  was  no  error. 

It  is  quite  clear  that  the  defendant's  special  plea  cannot  be  sustained.  An 
action  was  commenced  within  12  months  next  after  the  loss  occurred,  and, 
although  the  writ  was  not  served,  an  alias  and  a  pluries  writ  were  issued,  so 
that  a  proper  service  was  finally  obtained.  We  have  always  held  that  alias 
SiXkdL  pluries  writs  area  continuance  of  the  original  process,  and  not  the  incep- 
tton  of  a  fresh  suit.  Lynn  v.  McMillen,  3  Pen.  &  W.  170;  McClurg  v,  Fryer^ 
15  Pa.  St.  293. 

As  to  the  proof  of  loss,  it  must  be  borne  in  mind  that  the  loss  was  total, 
there  being  but  a  single  subject  of  insurance,  which  was  entirely  destroyed, 
and  that  immediate  notice  of  the  loss  was  given  to  the  defendant.  In  such 
circumstances,  we  have  repeatedly  held  that  a  further  detailed  proof  of  loss 
was  not  requisite  to  a  right  of  recovery.  Insurance  Co,  v.  8choUenberger,  44 
Pa.  St.  259;  Insurance  Co,  v.  Moyer,  97  Pa.  St.  441 ;  Insurance  Co.  v.  Dough- 
erty,  102  Pa.  St.  568;  Insurance  Co.  v.  Cusick,  109  Pa.  St.  157. 

The  learned  court  below  left  to  the  jury  the  question  whether  there  was  a 
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reasonable  explanation  of  the  delay  beyond  30  days,  in  consequence  of  certain 
facts  which  occurred  in  relation  to  making  out  the  proofs  of  loss,  and  the  jury 
found  that  there  was,  and  this  was  quite  as  much  as  the  defendant  was  enti- 
tled to  ask  for,  in  view  of  the  character  of  the  facts  referred  to.  They  consti- 
tuted a  bona  fide  effort  on  the  part  of  the  plaintiff,  not  only  to  give  notice  of 
the  loss,  which  he  did  very  promptly,  but  also  to  make  out  the  full  written 
proofs.  When  he  applied  to  ttie  agent  for  that  purpose,  the  latter  had  none 
on  hand,  but  sent  to  the  company  for  them.  When  they  were  received  a  full 
proof  was  made  out,  and  signed,  and  sent  to  the  company,  who  received  it 
without  objection.  We  see  no  error  in  the  action  of  the  court  upon  this  sub- 
ject.   Judgment  affirmed. 

McKiNNEY  V.  McCain. 
{BuprmM  Omai  of  Pmw»yloania.    October  13^  1887.) 

NSQOTIABLB  IMOTBUMSNTB— BXBODTIOJI  Ot  NoTS^AdOPTIOH  OV  BSAL. 

In  a  controversy  as  to  the  execution  of  a  note  with  a  seal  to  one  of  the  signatures, 
bnt  with  no  seal  to  defendant's  name,  the  coart  charged  the  jury  that,  '*if  you  find 
that  the  defendant  signed  this  note,  it  is  his  obligation,  on  wnich  be  would  be  lia- 
ble, in  this  proceeding,  for  any  balance  that  might  be  due  upon  it;  "and  *'  if  he  did 
so  write  his  name  to  this  note,  and  you  find  so  from  the  evidence,  your  verdict 
should  be  for  plaintifiB,  although  he  may  not  have  made  the  seal  to  the  note,  or 
arlqpted  as  his  the  seal  that  is  above  his  name  on  the  note."  Held,  that  the  question 
as  to  the  execution  of  the  note  was  fairly  submitted  to  the  jury. 

£rror  to  court  of  common  pleas,  Armstrong  county. 

Judgment  was  obtained  by  Nolf  and  McCain  on  a  note  purporting  to  be 
signed  by  Hudephol  and  McKinney,  bearing  a  seal  with  the  name  of  ''Hude- 
phol"  only,  and  seizure  was  made  of  McKinney 's  boat  and  goods.  McKinney 
thereupon  petitioned  the  court  of  common  pleas,  setting  forth  that  he  had  not 
signed  the  note,  and  was  not  indebted  to  Nolf  and  McCain  in  any  sum,  and  ob- 
tained a  writ  staying  executioi),  and  a  rule  to  show  cause  why  the  case  should 
not  be  reopened.  The  rule  was  made  absolute,  the  case  reopened,  and  McKin- 
ney entered  a  plea  of  non  est  factum.  The  declare  tion  alleged  a  writing  obliga- 
tory. The  plaintiff's  testimony  tended  to  show  that  the  note  had  been  signed  by 
McKinney,  and  the  note  was  offered  in  evidence.  Objection  was  made  to  its 
introduction  on  the  ground  that  there  was  no  seal  to  the  note  to  McKinney 's 
name.  The  objection  was  overruled.  In  the  charge  to  the  jury  the  court 
said:  "If  you  find,  then,  that  the  defendant  signed  this  note,  it  is  his  obliga- 
tion, on  which  he  would  be  liable,  in  this  proceeding,  for  any  balance  that 
might  be  due  upon  it;"  and,  further,  **if  be  did  so  write  his  name  to  this  note, 
and  you  find  so  from  the  evidence,  your  verdict  should  be  for  plaintiffs,  al- 
though he  may  not  have  made  the  seal  to  the  note,  or  adopted  as  his  the  seal 
that  is  above  his  name  on  the  note."  The  jury  returned  a  verdict  against 
McKinney.  In  refusing  a  new  trial,  the  court  (Harby  White,  P.  J.)  deliv- 
ered the  following  opinion: 

"This  case  was  that  of  a  judgment  opened  on  terms.  A.  W.  McKinney, 
one  of  the  defendants,  whose  name  was  found  upon  the  note,  and  who  was  a 
joint  defendant  in  the  judgment  with  Hudephol,  presented  his  petition,  deny- 
ing that  he  had  ever  signed  this  note  at  all;  his  contention  being  that  his 
name  to  the  note  was  really  a  forgery.  The  judgment  was  therefore  opened, 
and  the  plea  of  non  est /actum  directed  to  be  entered,  under  which  the  defend- 
ant was  allowed  to  give  evidence  **as  to  the  fact  of  not  signing  the  note,  and 
the  question  as  to  its  being  a  sealed  instrument  as  to  him."  The  real  contro- 
versy on  the  trial,  and  to  which  all  the  testimony  was  directed,  was  whether 
McKinney  had  signed  the  paper.  As  to  whether  he  had  adopted  the  seal  or 
not  depended  upon  the  intrinsic  evidence  on  the  face  of  the  note  itself .  There 
was  a  seal  opposite  the  name  of  Hudephol.  The  question  was  whether  Mc- 
Kinney had  adopted  that  seaL    These  questions,  as  to  the  genuineness  of  the 
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signature  and  the  adoption  of  the  seal,  were  left,  we  think  fairly,  to  the  ji 
Thej  must  have  found,  of  course,  that  McKinney*s  signature  was  genu: 
and  also,  from  the  face  of  the  paper,  that  he  had  adopted  the  seal  above 
name.  While  we  did  not  say  so  on  the  trial,  yet  we  think  it  would  be  a  i 
conclusion  to  adopt,  that  where  an  instrument  has  been  decided  by  thecoi 
as  it  is  their  duty,  after  an  inspection,  to  be  a  sealed  instrument,  that  is 
have  such  a  seal  attached  as  the  law  requires  to  make  it  a  sealed  instruro< 
but  there  is  but  one  such  legal  seal  to  the  instrument,  and  several  pers 
signing  it,  that  all  will  be  presumed  to  have  adopted  the  seal  preceding  tl 
names.  Such  a  rule,  we  think,  would  be  safe  to  adopt  as  to  notes  or  obli 
tions  for  the  payment  of  money.  The  necessity  of  some  rule  of  that  kind  wc 
seem  to  be  proper,  since  the  legislation  allowing  all  parties  in  interest  tc 
witnesses.  Such  a  rule,  howevt*r,  was  not  adopted  on  the  trial  of  this  c; 
We  are  not  convinced  that  the  verdict  was  against  the  preponderance  of 
evidence.  We  think  the  evidence  fully  justified  the  jury  in  finding  that 
Kinney  had  signed  the  note,  and  the  intrinsic  evidence  of  the  paper  it 
would  support  the  finding  that  he  adopted  the  seal  that  was  on  the  noteab 
his  name. 

"On  the  trial  we  made  some  remarks  about  the  statute  of  limitations  tl 
probably,  the  case  did  not  call  for,  as  the  statute  of  limitations  was 
pleaded.  These  remarks  were  the  result  of  some  soliloquy  between  the  cc 
and  the  counsel  upon  the  trial.  We  were  not  aware,  then,  that  the  supn 
court  had  decided  that  the  statute  of  limitations  would  be  available  wh( 
judgment  was  opened  generally,  or  that  a  judgment  would  be  opened  to  le 
the  plea  of  the  statute  of  limitations.  This  case  was  tried  in  March,  1^ 
early  in  the  month.  The  case  of  Sossong  v.  Rosar,  112  Pa.  St.  197,  3  . 
Rep.  768,  had  not  been  decided.  The  opinion  in  that  case  was  not  delivc 
until  the  fifth  of  April  following.  In  anytliing  we  said  in  this  respect  al 
the  statute  of  limitations,  our  mind  had  followed  hastily  the  utterances 
Morris  v.  Haunick,  10  Phila.  571;  Person  v.  Weston,  1  Kulp,  887;  Pet 
V.  McClurg,  1  Che8t»^r  Co.  Rep.  241.  All  these  cases  were  quoted  in  Bri| 
ly's  Digest,  3486.  This  not  being  the  question  on  which  the  case  turned, 
think  no  harm  was  done  to  the  defendant;  for  it  is  a  rule  that  a  case  will 
be  reversed  for  an  error  which  did  the  parties  complaining  of  it  no  ha 
Hoskinson  v.  Eliott,  62  Pa.  St.  404;  Knapp  v.  Hortung,  103  Pa.  St.  ^ 
Coke  Co,  V.  Madison,  2  Atl.  Rep.  39.  We  repeat,  then,  that  the  quesi 
whether  the  defendant  signed  the  note  or  not  was  the  principal  content 
of  the  case.  The  efforts  of  both  parties  were  directed  to  this  inquiry, 
think  the  weight  of  the  evidence  was  fairly  with  the  plaintiff,  and  we  th 
fore  do  not  feel  like  disturbing  the  verdict.  Motion  for  new  trial  is  there 
overruled,  and  judgment  will  be  entered  for  the  plaintiff." 

The  defendant  McKinney  brings  error. 

Per  Curiam.    The  charge  and  rulings  of  the  court  below  were  quite 
favorable  to  the  defendant  as  they  ought  to  have  been.    The  question  of 
execution  of  the  note  by  McKinney  was  fairly  submitted  to  the  jury,  and 
paper  itself  showed.  If  indeed  that  were  of  any  moment,  that  the  seal  wast 
of  both  parties  by  whom  it  was  signed.    Judgment  affirmed. 
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Weigand  V.  Wbigand. 

(Qntrt  of  Enron  and  AppeaU  of  New  Jersey.    March  Terra,  1887.) 

1.  Ditobcs'Dbkbtion  by  WirB— Jushfication. 

Wheneyer  a  husband  coniiuits  a  matrimonial  offense  which  entitles  his  wife  to  a 
divorce,  he  does  that  which  justifies  his  wife  in  leaving  him. 

2.  Samk— RsFDBAL  TO  LiVB  IN  HotJSE  WITH  Husbahd's  Parahoub. 

A  wife  is  not  obliged  to  stay  under  her  husband's  roof  with  his  prostitute;  and 
if  she  leaves  his  house  for  that  reason,  and  he  refuses  to  support  her,  she  is  entitled 
to  a  decree  against  him,  under  the  twentieth  section  of  the  New  Jersey  statute  con- 
cerning divorces.    Atfirming  3  Atl.  Rep.  699. 

On  appeal  from  a  decree  advised  by  Van  Fleet,  Vice-Chancellor,  whose 
opinion,  now  aflSrmed,  is  reported  in  Weigand  ▼.  Weigand,  41  N.  J.  Eq.  202. 
8  Atl.  Rep.  699. 

Theodore  Ryerson,  for  appellant.    M.  T.  Newboldf  for  respondent. 

Per  Curiam.  This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  vice-chancellor. 


WoODRtJFF,  Ex'r,  V.  LOUNSBERRY. 
{C&url  of  Enron  and  Appeals  of  New  Jersey,    March  Term,  1887.) 

1.  flxaouTOiis  AND  Adxinistbatobs  — LiABiLtrr  or  ADXurisTBATOB  — Dbpbboiatioit  Of 

SaousiTira. 

Where  executors  proceed  to  sell  certain  property,  as  empowered  by  the  will,  and 
take  mortgages  to  secure  the  deferred  payments  on  said  property,  they  are  not 
chargeable  with  any  loss  which  may  occur  by  the  depreciation  in  value  of  the  prop- 
erty, and  the  consequent  loss  of  the  money  secured  by  mortgage  thereon. 

2.  Bamb— Admihistbatob's  Fbes— Out  or  what  Fund  Payablb. 

Where  testator's  widow  was  appointed  one  of  the  executors  of  an  estate,  and  col- 
lected rents  and  profits,  in  which  she  had  an  estate  for  life,  her  co-executor  is  not 
entitled  to  commissions  out  of  the  estate  for  the  collection  of  such  rents,  but  should 
have  been  paid  out  of  the  income. 
8.  Sahb— Admi9istbatob*8  LiABiLiTr— Unauthobizbd  Inybbtmbbt. 

Executors  who,  contrary  to  the  general  law  and  to  the  directions  of  the  will,  in- 
vest the  funds  of  an  estate  in  certam  city  bonds,  are  liable  for  any  loss  occasioned 
thereby,  and  this,  although  the  distributees  of  the  will  agree,  in  writing,  not  to 
charge  them  with  any  loss  mowing  out  of  an  exchange  of  such  bonds  for  new  ones 
to  be  issued  by  the  city.    Affirming  6  Atl.  Rep.  99. 

On  appeal  from  a  decree  rendered  by  Bunton,  Ordinary,  whose  opinion, 
now  affirmed,  is  reported  in  Woodruff  v.  Lounsherry,  40  N.  J.  Eq.  545,  5  Atl. 
Bep.99. 

/.  B.  Vredenburghf  for  appellant.     Gilbert  Collins,  for  respondent. 

Per  Curiam.  This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  ordinary. 


CXJBBERLT  V.  YAGER. 

(Qno-t  id  Chancery  of  New  Jersey,    October  Term,  1S86.) 

Kostoaobb— Abbuhption  or  bt  Vevdbb— Vbndob  mat  Cohpbl  Patxbut  xh  Equity— 

MOBTOAOXB  NOT  NeCHBSABT  PaBTY. 

Where  the  grantee  in  a  deed  containing  covenants  of  warranty  assumes  and  agrees 
to  pay  as  part  of  the  purchase  price  mortgages  upon  the  land  conveyed,  and  goes 
into  possession,  he  becomes,  as  between  his  grantor  and  himself,  the  principal 
debtor  to  the  mortgagees;  and  tbe>grantor  may  resort  to  e<}uity  to  compel  him  to 
discharge  the  amount  due  on  the  mortgages,  without  making  the  mortgagees  par- 
ties to  the  suit. 

A.  S.  Appleget,  for  complainant.     Wtn,  Clark,  for  defendant. 
▼.llA.no.2— 8 
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Bird,  Y.  0.  The  complainant  sold  to  defendant  a  tract  of  land  for  $4,000. 
In  the  deed  was  this  clause:  "And  the  said  Ira  Yager  doth  assume  two  cer- 
tain bonds  and  mortgages,  lield  on  said  property,  one  held  by  Jacob  Fisher  for 
S500,  and  one  held  by  John  F.  Applegate  for  $2,300,  which  sums  the  said 
Yager  is  to  pay,  and  is  deducted  from  the  said  purchase  money."  The  deed 
contains  covenants  of  warranty.  The  deed  was  executed  and  delivered  in 
1869.  The  defendant  immediately  took  possession  of  the  land,  but  neglects 
to  pay  the  balance  due  the  mortgagees.  Yager  became  the  principal  debtor, 
and  Cubberly  the  surety,  in  the  judgment  of  law.  In  such  case  equity  will 
compel  the  principal  to  discharge  the  obligation.  Trick  v.  Blaekt  17  N.  J.  £q. 
189 ;  Marsh  v.  Pike,  1  Sandf .  Gh.  210, 10  Paige,  595.  I  ttiink  the  complainant 
is  entitled  to  the  aid  of  the  court  in  compelling  the  defendant  to  discharge 
this  obligation.  He  must  pay  the  whole  balance  due.  I  cannot  determine 
the  amount  due,  as  the  holders  of  the  mortgages  are  not  before  the  court,  and 
they  have  a  right  to  be  heard.  But  it  is  the  business  of  the  defendant  to  know 
the  amount  due,  and  to  pay  it.  There  ought  to  be  a  decree  in  accordance  with 
these  views,  with  costs. 


Stevens  v.  Boss. 

{C&urt  of  Chancery  of  New  Jersey.    November  1, 1887.) 

Contract— Abandonment— Burden  of  Proof. 

The  agreement  between  coiuplainant  and  defendant  showed  a  joint  purchase  of 
a  contract  to  purchase  real  estate  in  the  city  of  New  York.  Defendant,  after  the 
date  at  which  the  land  contract  was  to  be  carried  out,  sold  the  property  at  an  ad- 
vance, and  took  a  mortgage  in  part  payment,  but  refused  to  account  to  the  com- 
plainant for  his  share  of  the  profits,  on  the  ground  that  he  had  abandoned  his  in- 
terest in  the  venture.  Complainant  obtained  a  preliminary  injunction  restraining 
defendant  from  parting  with  the  mortgage.  On  motion  to  dissolve  the  injanction, 
heldf  that  the  burden  was  on  defendant  to  prove,  by  a  clear  preponderance  of  testis 
mony,  that  complainant  had  abandoned  the  agreement. 

On  bill  for  relief.    On  motion  to  dissolve  preliminary  injunction. 

On  April  2,  1886,  John  D.  Crimmins  and  George  L.  Schofield  entered  into 
an  agreement  by  which  Crimmins  agreed  to  sell  to  Schofield,  and  the  latter 
agreed  to  buy,  10  lots  of  land  situate  in  New  York  city,  for  $46,000,  the  money 
to  be  paid  on  or  about  July  21, 1886.  The  complainant,  John  Stevens,  a  real- 
estate  agent,  procured  the  defendant,  William  O.  Boss,  also  a  real-estate 
agent,  to  join  with  him  and  purchase  the  above  contract  from  Schofield,  Ross 
advancing  the  money  with  which  to  purchase.  Stevens,  the  complainant,  says 
that  it  was  agreed  between  him  and  iioss  that  they  should  jointly  own  the  said 
contract,  and  should  jointly  share  all  profits  that  might  arise  from  the  posses- 
sion thereof,  and,  to  prove  that  such  was  the  agreement,  produced  a  letter 
from  Ross,  reading  thus:  "JSTew  York,  May  8,  1886. 

"John  Stevens,  Esq. — My  Dear  Sir:  Referring  to. a  certain  assignment 
this  day  by  Mr.  George  Schofield  to  me  of  a  contract,  dated  the  twenty-second 
April  last,  between  John  D.  Crimmins  and  the  said  George  Schofield,  relating 
to  ten  lots,  situate  on  the  southerly  side  of  114th  street,  100  feet  east  of  8th 
avenue,  city,  it  is  hereby  distinctly  understood  and  agreed  that  this  purchase 
is  a  joint  transaction — involving  you  equally  with  myself — that  the  $2,000  I 
have  already  paid  is  the  total  sum  I  am  to  be  held  responsible  for,  and  that 
the  said  purchase  has  been  made  solely  in  the  expectation  of  your  being  able 
to  sell,  either  directly  or  indirectly,  the  property  aforesaid,  prior  to  the  expi- 
ration of  the  contract  in  question,  which  expires  the  twenty-first  day  of  July, 
1886,  at  an  advance  upon  the  present  purchase  price.  It  is  further  agreed  be- 
tween us  that  we  are  to  share  equally  in  any  profit  or  loss  resulting  from  this 
transaction,  and  that  such  a  settlement  shall  be  made,  either  when  a  sale  is 
effected  or  when  the  present  contract  expires.  That  I  am  to  be  allowed  in- 
terest upon  the  ;$2,000  in  case  any  profit  results,  and  that  we  ai^  to  share  and 
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lijire  alike  in  all  commissions  you  may  receive,  directly  or  indirectly,  during 
our  liandling  of  this  property  while  I  control  it. 

"1  remain  yours,  very  truly,  W.  0.  Ross." 

On  June  10,  1886,  Stevens  sold  the  contract  for  an  advance  of  $1,500,  but 
loss  refusing  to  consent  to  the  sale,  it  fell  th roughs  Stevens  considered  the 
t^^n^ement  as  still  existing,  and  made  efforts  to  sell  the  same  until  June  2, 
887,  when  he  learned  that  Ross  had  made  sale  of  the  lots,  and  delivered  deeds 
J  the  purchaser,  and  that  the  advance  made  on  the  sale  was  about  610,000, 
iid  the  net  profit  coming  to  Stevens  as  his  share  amounted  to  $2,282.22.  This 
mount  Stevens  demanded,  but  Ross  refused  to  pay  him.  As  a  part  consid- 
ration  of  the  purchase  money  Ross  accepted  a  mortgage  on  the  lots  for 
7,611.44.  Stevens  asks  the  court  to  decree  that  he  is  entitled  to  the  share 
bove  mentioned,  as  his  part  of  the  profits,  and  a  preliminary  injunction  Wiis 
ranted  pending  the  decision  of  the  cause,  enjoining  Ross  from  parting  with 
he  mortgage  mentioned,  as  the  complainant  asserted  that  he  was  not  respon- 
ible  financially.  Ross  admits  all  that  Stevens  claims  about  joint  ownership, 
nd  mutually  sharing  of  the  profits,  but  says  that  it  was  only  to  continue  un- 
11  the  date  of  the  expiration  of  the  agreement  to  sell,  July  21,  1886;  that 
tter  that  time  all  arrangements  ceased;  that,  to  save  his  $2,000,  he  was  forced 
0  take  the  property,  which  he  did,  and  the  title  was  conveyed  to  him;  that 
tevens  never  made  any  effort  to  sell  the  land  after  that  date,  July  21st;  that 
e  consented  to  the  refusal  to  accept  the  $1,500  advance  made  to  him,  Stev- 
ns;  that  the  total  profits  in  the  whole  transaction  were  not  over  $2, 550;  that 
lie  preliminary  injunction  should  be  dissolved,  as  he  is  a  responsible  party 
nancially;  and  that  since  July  21,  1886,  he,  Stevens,  has  really  abandoned 
ny  claim  to  profits  under  the  agreement. 

C.  &  R,  W.  Parker^  for  complainant.     James  P,  Northrop,  for  defendant. 

Van  Fleet,  V.  C.  There  are  several  expressions  in  the  defendant's  letter 
f  May  3,  1886,  going  to  siiow  that  the  purchase  made  by  the  defendant  of 
chofield  was  a  joint  venture,  into  which  the  complainant  and  defendant  en- 
ered  with  the  understanding  tliat  tliey  were  to  share  profits  and  bear  losses 
qually.  The  first  is:  "It  is  hereby  distinctly  understood  and  agreed  that 
bis  purchase  is  a  joint  transaction,  incolving  you  equally  with  me;"  next 
he  letter  says:  "It  is  further  agreed  between  us  that  we  are  to  share  equally 
n  any  profit  or  loss  resulting  from  this  transaction;"  and  then  it  says  that 
he  defendant  is  to  share  in  all  the  commissions  which  the  complainant  may 
eceive,  directly  or  indirectly,  from  handling  the  land  while  the  defendant 
\as  control  of  it.  The  plain  import  of  the  letter  is  that  the  purchase  of  the 
ontract  was  a  joint  venture,  in  which  the  complainant  and  defendant  were  to 
hare  benefit  and  burdens  equally.  There  is  nothing  in  it  which  shows 
learly  that  it  was  the  understanding  that  if  the  complainant  failed  to  effect 
,  sale  of  the  land,  prior  to  the  twenty-first  of  July,  1886.  his  rights  in  the 
enture  were  to  cease;  on  the  contrary,  the  conduct  of  the  parties  shows,  I 
hink,  quite  clearly,  that  such  was  not  their  understanding.  If  it  had  been,  it 
3  manifest  that  the  complainant  would  have  insisted  that  the  offer  of  $1,500, 
or  the  repurchase  of  the  contract,  should  be  accepted.  I  aiu  of  opinion  that 
be  venture  was  a  joint  one,  and  it  follows,  consequently,  that  the  mortgage 
3  joint  property,  unless  it  be  true,  as  the  defendant  alleges,  that  the  com- 
lainant,  prior  to  July  21,  1886,  relinquished  or  abandoned  the  venture.  The 
laim  on  the  part  of  the  defendant  that  he  did  is  new  matter,  which  tlie  de- 
endant  must  establish,  by  a  clear  preponderaiico  of  proof,  to  be  entitled  to 
revail.  The  burden  of  proof  on  this  point  is  on  him.  Viewing  the  case  in 
[lis  aspect,  it  is  clear  that  the  equity  upon  which  the  complainant's  right  to 
lie  injunction  rests  is  not  denied  in  such  manner  as  to  entitle  the  defendant 
J  a  dissolution. 

His  motion  to  dissolve  must  be  denied  with  costs. 
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Bhodes  and  others  v.  Shaw  and  others. 

(Cbtcfi  of  Chancery  of  New  Jersey,    November  9,  1887.) 

Wii*L — DsynB  VEsniro  SuBjfcr  to  Exbcution  or  Powkk. 

A  person  by  will  left  to  his  wife  his  real  estate  and  personal  property,  "to  iqac 
age  and  dispose  of  in  her  discretion  for  her  own  use,  and  in  trust  for  my  childrec 
during  her  life  or  during  the  period  she  may  remain  my  widow."  He  provide<] 
in  case  of  her  death  or  marriage,  for  payments  to  be  made  to  his  son  during  hi 
minority,  and  for  payment  of  $500  to  each  of  his  children  on  the  coming  of  age  c 
one  of  bis  sous.  The  fifth  paragraph  was  "that  all  my  property  be  equally  di 
Tided  among  all  my  children."  During  the  life-time  of  the  widow  one  of  the  son 
died,  disposing  of  all  his  real  estate  and  personal  property  by  will.  Held,  that  th 
deceased  obtained  a  vested  title  immediately  upon  the  death  of  his  father,  snbjec 
to  the  execution  of  the  power  of  disposition  by  the  widow  under  the  will. 

Bill  for  oonstmction  of  will. 

Theodore  Simonson,  for  complainants.     Charles  /•  Roe,  for  defendants. 

Bird,  V.  C.  Albert  Shaw  died  seized  of  real  estate.  He  left  a  last  wil 
and  testament.  The  second  clause  was  in  these  words:  **!  do  give  and  b€ 
queath  to  my  beloved  wife,  Polly  Maria  Shaw,  the  whole  of  my  property,  bot] 
real  and  personal,  to  manage  and  dispose  of  in  her  discretion  for  her  own  use 
and  in  trust  for  my  childicn,  during  her  life,  or  during  the  period  that  sh 
remains  my  widow."  In  the  third  paragraph  he  directed  that  in  case  hi 
wife  should  die  or  marry  before  his  son  Charles  became  of  age,  that  the  sod 
of  S250  should  be  paid  him  annually,  to  enable  him  to  obtain  an  education 
until  he  should  become  21  years  of  age.  In  the  fourth  paragraph  he  directe 
that  as  soon  as  conveniently  could  be  done  after  Charles  became  of  the  age  o 
21  years,  the  sum  of  $500  should  be  paid  each  of  his  children  or  their  llvinj 
representatives.  The  fifth  paragrraph  is  in  these  words:  "It  is  my  will,  an( 
I  hereby  order,  that  all  my  property  be  equally  divided  among  all  my  children 
male  and  female,  alike,  except  that,  in  case  of  the  contingency  happening  be 
fore  the  majority  of  Chailes  Wensley,  I  desire  that  the  full  sum  of  $250  an 
nually,  till  his  death,  be  allowed  him,  in  addition  to  his  equal  shara  with  th< 
rest." 

During  the  life-time  of  the  widow,  William  Henry,  one  of  the  children  o 
the  above-named  testator,  died,  leaving  a  will  in  and  by  which  he  disposes  o 
all  his  real  and  personal  estate.  The  question  is  whether  or  not  he  had  sue] 
interest  in  the  lands  of  his  father  at  the  time  of  his  death,  (the  widow,  beinj 
the  life-tenant,  then  living,)  that  he  could  dispose  of  them  by  will,  an4 
whether  the  devisees  therein  named  took  any  interest  or  not  under  the  wil 
of  the  said  William  Henry.  In  other  words,  considering  the  language  of  th( 
wiU  of  Albert  Shaw,  the  first  testator,  was  the  interest  which  he  gave  to  hi 
children,  upon  the  death  or  marriage  of  his  widow,  vested  or  contingent? 

It  will  be  seen  by  reading  the  paragraph  fii*8t  above  quoted  that  Polly  Sha^ 
had  the  right  to  manage  and  dispose  of  the  real  and  personal  estate,  not  onl^ 
for  her  own  use,  but  in  trust  for  the  children  of  the  testator,  and  only  durinj 
her  life  or  so  long  as  she  should  remain  the  testator's  widow.  Now,  it  seemi 
to  me  that,  though  there  be  a  power  of  disposition,  it  did  not  prevent  th( 
vesting  of  the  title,  subjected  to  be  divested  in  case  of  the  execution  of  th( 
power,  for  the  purpose  expressed.  It  will  be  noted  that  the  gift  is  for  th( 
benefit  of  the  widow  and  of  the  testator's  children.  She  is  to  manage  and  t< 
dispose  of  the  estate,  in  her  discretion,  for  her  own  use  and  in  trust  for  hii 
children  during  the  time  named.  Her  interests  are  blended  with  theirs.  Sh< 
can  take  no  step  looking  exclusively  to  her  own  benefit  or  advantage;  bui 
every  step  in  the  management  ind  disposition  of  the  estate  must  alike  concerr 
the  testator's  children.  So  far  as  the  postponement  of  the  possession  is  con< 
cerned,  until  the  period  named,  the  death  of  the  wife  or  her  marriage,  it  ij 
somewhat  analogous  to  the  case  of  Font  v.  Hei  herVs  Ex'rs,  27  N.  J.  Eq.  540 
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1  that  case,  it  was  insisted  that  the  legacy  did  not  vest;  but  the  court  de- 
ided  that,  where  the  postponement  is  made  for  the  benefit  of  those  concerned 
1  tlie  estate,  It  does  not  prevent  tlie  vesting.  And  it  is  perfectly  manifest 
Ht  the  testator  in  this  case  did  not  intend  to  put  the  absolute  disposition  of 
is  estate  in  the  hands  of  his  widow;  for  in  the  next  paragraph  he  provides 
)r  the  payment  out  of  his  estate  of  the  sum  of  $250  to  his  son  Charles  Wens- 
y  "every  year  until  he  arrives  at  the  age  of  twenty-one."  And  it  provides 
I  tlie  next  paragraph  for  the  payment  of  $500  to  each  of  his  children,  "as 
)on  as  conveniently  can  be  after  Charles  Henry  arrives  at  the  age  of  twenty- 
le."  And  in  the  tifth  paragraph  above  quoted  he  orders  alJ  the  estate  to  be 
jually  divided  among  his  children.  But  it  does  not  even  say  "all  that  may 
jniain  unused  or  undisposed  of."  In  Hawk.  "Wills,  237,  the  author  says: 
In  the  construction  of  devises  of  real  estate,  it  has  long  been  an  established 
lie  for  the  guidance  of  the  court  tliat  all  estates  are  to  be  holdcn  to  be  vested, 
ccept  estates  in  the  devise  of  which  a  condition  precedent  to  the  devising  is 
)  clearly  expressed  that  the  courts  cannot  treat  them  as  vested  without  de- 
ding  in  direct  opposition  to  the  terms  of  the  will,  [ret erring  to  Duffleld  v. 
uffield,  1  Dow.  «fc  C.  311.]  To  accomplish  this  (1)  words  of  seeming  condi- 
on  are,  if  possible,  held  only  to  have  the  effect  of  postponing  the  right  of  pos- 
'ssion;  and  (2)  if  the  devise  be  clearly  conditional,  the  condition  will,  if  pos- 
ble,  be  construed  as  a  condition  subsequent  and  not  precedent,  except  to  con- 
)v  an  immediately  vested  estate,  subject  to  be  divested  on  the  happening  of 
le  cimtingency."  On  page  238,  the  same  author,  quoting  from  Qoodtitle  v. 
^hithy,  1  Burrows,  228,  says:  "Where  an  absolute  property  is  given  and  a 
irticular  interest  given  in  the  mean  time,  as  until  the  devisee  shall  come  of 
^e,  etc.,  and  when  he  shall  come  of  age,  etc.,  the  rule  is  that  that  shall  not 
aerate  as  a  condition  precedent,  but  as  a  descnption  of  the  time  when  the  re- 
lainder-man  is  to  take  possession."  From  the  authorities  I  therefore  con- 
nde  that,  where  the  devise  of  the  intermediate  estate  is  to  a  life-tenant  or 
►r  any  other  uncertain  period,  for  the  benefit  of  such  life-tenant  and  for 
lose  who  take  the  remainder  with  a  gift  of  the  whole  estate  in  remiiinder,  the 
e  vests  immediately  upon  the  death  of  the  testator. 

Again,  although  there  is  a  power  of  disposition,  the  gift  to  the  widow  is  for 
^e,  not  generally  without  any  limitation  as  to  time,  and  that  out  of  such  gift 
stinct  legacies  are  given  to  children,  to  be  paid  during  the  life-estate,  and 
uit  all  of  the  estate  is  given  over  after  the  death  of  the  life-tenant,  which 
(ems  to  bring  the  case  within  Pratt  v.  Douglas,  38  N.  J.  Eq.  616,  and 
owney  v.  Borden,  36  N.  J.  Law,  460. 

My  attention  has  been  called  to  the  case  of  AnnMa  ExWa  v.  Vandoren, 
McCart.  135,  by  the  counsel  of  the  defendants,  who  insist  that  if  that  case 
>es  control  this,  it  must  be  clear  that  the  fee  does  not  vest  until  the  death  or 
arriage  of  Mrs.  Shaw,  the  life-tenant.  Plainly,  to  my  mind,  the  latter  part 
\  the  proposition  is  disposed  of  by  the  cases  above  referred  to;  nor  can  I  see 
iw  the  case  of  AnnMs  Ex'ra  v.  Vandoren  can  affect  this.  The  language 
'  the  testator  there  was:  "Should  my  daughters,  Lenah  and  Mary,  or  either 
'  them,  die  leaving  no  legal  issue,  the  share  or  shares  herein  bequeathed  to 
iv  or  them  (if  not  paid  over  by  my  executors,  and,  if  paid  over,  then  such 
irt  thereof  as  remains  unexpended)  I  give  and  bequeath  unto  my  surviving 
lildren  and  their  heirs  equally  between  them;"  which  language  the  learned 
lanciBllor  considered  gave  the  absolute  estate  to  Lenah  and  Mary;  but  in  which 
ere  is  no  interest  given  in  trust  to  any  one  else,  as  in  the  case  now  under 
msideration.  In  that  case  the  gift  was  to  Lenah  and  Mary.  In  the  case 
ider  consideration  the  gift  was  to  Polly,  for  heraelf  and  for  the  children  of 
le  testator,  and  only  during  her  life  or  her  widowhood,  without  the  power  of 
sposing  of  it  or  expending  it  solely  for  her  own  use,  but  controlled  by  the 
terest  of  the  children  of  the  testator.  Another  important  distinction  will 
>t  escape  attention;  that  is,  that  in  this  case  the  legacy  is  not  to  Mrs.  Rhodes 
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gemtaUr^  hot  for  life  or  daring  Ikt  widovbood,  wbile  in  the  Ammim  Case 
wae  genenl,  so  limitation  ai  to  time  being  imposed. 
In  mj  jaigment  a  Tested  interest  passed  witb  tbe  gifL 


GoiXDS  s.  GoLXXT  and  Qthen. 

(OBmrl  tf  O^ttetry  •f  Kew  Jent^.    Korembcr  14,  ISSI.) 

Komr — MtxTTfT-KTrr  or  Sens — R^nxns. 

Corni'Uinant  held  m  chAttel  nionira^  made  bj  one  of  the  defeDduitB  opoi 
mo^  f.f  IT  <-i«.  morUES^es  upon  which  vere  also  giTcn  to  two  other  peiBons.  T 
^oods  were  s4itrteqo«siir  aeued  under  an  execution  a^nst  the  defendant  mo 
gm^jT.  and  some  c-ifaer  of  the  defendant?  then  brc»::zhi  suit  in  replerin,  and  cans 
the  corocer  to  demand  posession  fT>jni  the  sheriff  of  a  x^^rtion  of  the  goods  in  qu< 
tkm.  0>r:i7>lainant  then  filed  a  bill  of  forecl«3Sore  and  asked  for  a  sale  of  the  goo4 
The  lao-i.vrd  of  the  defendant  mort^a^or  also  c.aimed  a  lien  for  rent  on  ihegoo< 
An  zri'-anctiKfU  harin^  bc«i  rranted  and  a  receiver  a(>p«3:nt«d,  the  replevin  plai 
tifli  deferiianU  hereiaj  insist^  that  p>^5?es5ion  of  theg^»d«  should  be  delivered 
these,  and  that  the  q^.fetion  of  title  mi^rht  be  tried  at  law.  Held,  that  a  ooart 
tquitj  baric?  jnrisoiction  of  the  caose  would  not  surrender  its  jurisdiction,  but 
arold  a  multiplicity  of  suits  w«juld  decernjine  upon  the  rights  of  all  parties  oo 
oemed.  and  an  application  to  allow  the  repleviu  suit  to  proceed  was  denied. 

Bill  to  foreclose  chattel  mortgage.     On  motion  to  modify  injunction. 
CarroU  Rollins,  for  complainant.    William  D.  Daly,  for  defendants  Harl 
son  and  Loder.     G.  D.  W,  Vroom,  for  Lock  wood  and  others. 

BiBD,  V.  C  The  complainant  took  a  chattel  mortgage  from  thedefenda: 
Coller  for  a  large  sum  of  money,  covering  a  gre-at  variety  of  store  goods.  T\ 
other  persons  also  took  chattel  mortgages  ^m  her  covering  the  same  gooc 
Eight  days  afterwards,  the  defendants  Lockwood  and  others  obtained  a  jud 
ment  against  her  for  $1,700,  and  issued  an  execution,  by  virtue  of  which  tl 
sberiif  levied  upon  all  the  said  goods  and  claimed  the  possession  of  them  thei 
tinder.  Soon  after  the  sheriff  had  made  this  levy,  the  defendants  Harbisc 
and  Loder  commenced  a  suit  in  replevin,  issued  their  writ,  and  had  thecoron 
go  to  the  sheriff,  and  demand  under  said  writ  the  possession  of  the  portion 
the  goods  so  levied  upon  which  were  included  in  the  chattel  mortgages  abo^ 
named.  In  this  situation  affairs  were  when  the  complainant  filed  her  blH  as 
ing  for  a  sale  of  the  goods  and  chattels  to  pay  to  her  the  amount  due  upon  h 
mortgage  and  for  the  appointment  of  a  receiver.  It  should  be  added  that,  b 
s:de»  the  foregoing  claims,  the  landlord  of  Mrs.  Colley  claims  a  lien  for  re: 
on  these  goods. 

An  order  to  show  cause  w^as  obtained,  upon  the  return  of  which  an  injnn 
tion  was  ordered  and  a  receiver  appointed.  The  defendants  Harbison  ai 
Loi^r  ask  that  the  injunction  may  be  so  modified  as  to  allow  the  coroner 
take  r-o=session  of  the  goods  claimed  by  them  and  todeliverthem  up  to  Harl 
son  and  Loder.  No  reason  appears  for  their  pressing  this  claim  to  the  goo 
which  are  named  in  their  writ.  No  grounds  whatever  are  allegeJ,  in  ai 
petition  or  otherwise,  before  me  upon  which  an  issue  can  be  framed  respectii 
these  particular  g'xxis.  Counsel  says  that  his  clients  have  given  l)ond,  ai 
claims  that  they  are  entitled  to  these  goods,  and  insists  that,  having  giv( 
bonds  for  their  "full  value,  it  can  make  no  difference  to  this  court  if  the  que 
tion  of  title  to  these  goods  is  tried  at  law.  He  insists  that  if  the  complainan 
in  the  action  in  replevin  prevail  it  will  l;e  because  of  their  right,  and,  if  th 
fail,  that  the  complainant  in  this  suit,  or  the  defendants,  who  also  have  chati 
mortgages  or  an  execution,  will  have  the  bond  of  the  plaintiffs  in  the  acti< 
at  law,  which  will  be  equivalent  to  the  value  of  the  goods. 

Now,  in  the  first  place,  as  intimated,  there  is  no  allegation  before  me  up< 
which  I  can  proceed  and  determine  that  the  defendants  Harbison  and  Lod 
have  any  shadow  of  right  to  these  goods.    In  vain  have  I  searched  for  son 
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*ound  upon  which  thej  rest  their  claim.  In  the  second  place,  supposing 
lat  it  should  be  made  to  appear  prima /actc  that  they  had  some  title  to  these 
)ods  which  was  superior  to  the  claim  of  either  the  comphiinant  or  any  of  the 
jfendants,  yet,  in  that  case,  I  feel  quite  confident  that,  under  the  practice  of 
lis  court,  I  would  be  justified  in  saying  that  this  is  the  proper  forum  in 
hich  to  hear  and  finally  determine  the  rights  of  the  parties.     It  is  true  that, 

between  the  plaintift's  in  replevin  and  Mrs.  Colley,  the  issue  might  be  fully 
id  fairly  tried;  but,  to  my  mind,  it  is  equally  true  that,  since  Mrs.  Colley 
IS  most  evidently  less  interest  in  the  controversy  now  than  either  the  com- 
ainants  or  the  other  defendants,  it  would  be  most  natural  that  she  should  be 
rite  inattentive  to  the  result  of  that  litigation,  which  inattention  would  put 
e  rights  of  the  complainant  and  the  other  defendants  in  great  jeopardy, 
jrtainly,  it  is  not  the  duty  of  this  court,  when  there  is  a  confiict  of  interests 

this  nature,  and  when,  from  the  very  circumstances  of  the  case,  it  is  en- 
vied by  its  order  to  look  into  the  question  of  ownership,  to  surrender  its  jurJs- 
ction.  I  think  this  may  fairly  be  considered  a  representative  case,  in  which, 
r  the  sake  of  avoiding  a  multiplicity  of  suits,  the  aid  of  this  court  is  most 
[^queutly  invoked.  In  this  case  there  are  three  mortgagees,  one  judgment 
editor,  and  tlie  landlord,  interested  in  the  title  to  these  goods.  The  judg- 
?nt  creditor  might  be  enabled  to  make  defense  through  tlie  sheriff,  who  is 
e  defendant  in  replevin,  but  not  so  the  mortgagees  or  the  landlord.  The 
terest  of  the  plaintiff  in  the  execution  is  adverse,  as  well  to  the  plaintiff  in 
plevin  as  to  the  mortgagees  in  this  suit.  I  must  conclude,  therefore,  that 
e  application  for  t lie  modification  of  the  injunction,  in  order  that  the  cor- 
er  may  take  possession  of  these  goods,  and  that  the  suit  in  replevin  may 
oceed,  shall  be  denied.  It  seems  to  me  that  the  principles  laid  down  in 
nithurat  v.  BdmnncUf  14  N.  J.  Eq.  408,  control  this  case,  so  far  as  it  is 
w  open  before  nfe. 

Barnet  and  another,  Surviving  Ex*rs,  etc.,  t).  Barnet  and  others. 

{Court  of  Cliancery  of  New  Jersey.     November  12,  1887.) 

[LL — Conditional  Gift— Performance  of  Condition. 

The  testator,  who  held  land  in  fee-simple  to  aecnre  the  payment  of  money,  directed 
by  his  will  that  if  the  money  should  be  pai<i  to  him  in  his  lile-time,  or  to  his  ex- 
ecutors alter  his  death,  his  executors  should  pay  to  his  wife  (iurin;;  her  ht'e-time 
the  interest  on  $5,000;  and  gave  directions  reganlinfij  the  application  oftheprinci]>al 
after  her  death.  The  land  in  question  was  reconveyed  by  the  testator  in  his  liie- 
tinie,  part  of  the  money  due  being  paid  in  cash,  and  the  balance  secured  by  mort- 
gaf^e.  Held,  that  the  condition  upon  which  the  appropriation  of  the  $5,000  de- 
pended had  been  performed. 

On  bill  for  construction  of  will,  and  direction  as  to  distribution  of  assets. 

taring  on  bill  and  answer. 

For  the  opinion  of  Hunyon,  Ch.,  on  the  former  report  of  this  case,  which 

now  reversed,  see  3  Atl.  Hep.  401. 

C,  E,  Hill,  for  complainants.     Frederick  W,  Stevens ,  for  defendant  Jane 

irdie  Wheeler. 

McGiLL,  Ch.  This  cause  was  heard  by  my  predecessor  in  othce,  ex  parte, 
on  the  alleviations  of  the  bill  alone.  After  he  had  filed  his  opinion  upon 
B  case  as  presented,  whicli  is  reported  in  40  X.  J.  Eq.  380,  3  Atl.  Kep.  401, 
ider  the  title  Baniet  v.  Barnet,  the  defendant  Jane  Hardie  Wlieeler  was 
rmitted  to  answer  the  allegations  of  the  bill,  so  far  as  they  relate  to  facts 
[inected  with  the  fifth  paragraph  of  John  Barnet's  will.  Ttiis  par.igraph 
in  the  words  following:  "I  hold  two  lots  in  Mechanic  street  belonging  to 
illiarn  Compton,  to  secure  the  payment  of  certain  moneys  owing  to  me 
the  said  Compton;  and  when  the  said  Compton,  or  his  legal  representa- 
'es,  shall  pay  to  my  executors  the  sum  of  money  due  me  by  the  said 
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Compton,  I  do  hereby  authorize  and  empower  my  said  executors  to  execute 
and  deliver  to  the  said  Ck>mpton,  or  his  legal  representatives,  a  good  and 
sufficient  deed  or  deeds  for  the  same.  In  case  the  said  William  Compton,  or 
his  legal  representatives,  shall  pay  me  the  said  claim  in  my  life-time,  or  shall 
pay  the  same  after  my  decease  to  my  executors,  then,  in  either  case,  I  direct 
my  said  executors  to  pay  to  my  wife,  Harriet  Barnet,  the  interest  of  the 
sum  of  five  thousand  dollars  during  her  natural  life,  the  same  to  be  paid  to 
her  semi-annually."  In  the  sixth  paragraph  of  his  will  the  testator  directed 
that,  after  the  death  of  his  wife,  the  moneys,  of  which  she  was  to  have  the 
interest,  should  be  divided  mainly  among  the  children  of  his  sister  Margaret 
TurnbuU,  of  whom  the  defendant  Jane  Hardie  Wheeler  is  one;  and  by  the 
eighth  paragraph  of  this  wiU  he  provided  that,  if  he  should  survive  his  wife, 
the  moneys  apportioned  to  her  should  be  disposed  of  in  the  same  manner  as 
if  she  should  survive  him.  The  will  was  dated  on  the  twelfth  day  of  March, 
1870,  and  the  codicil  to  it  on  the  twenty-fifth  day  of  October,  1875.  The  tes- 
tator died  in  November,  1876,  and  the  will  and  codicil  were  admitted  to  pro- 
bate in  December  of  the  same  year. 

The  allegations  of  the  bill,  touching  the  matter  treated  in  the  fifth  para- 
graph of  the  will,  were  as  follows.  "And  your  orators  further  show  that  the 
money  mentioned  in  section  five  of  said  will,  as  owing  to  the  testator  by  Will- 
iam Compton,  was  never  paid  to  your  orators,  but  that  your  orators  found 
among  the  assets  of  the  estate  of  said  testator  a  mortgage  of  the  said  lots  on 
Mechanic  street,  which  mortgage  they  caused  to  be  foreclosed,  and  the  land 
to  be  sold  according  to  the  decree,  and  at  the  said  sale  of  said  land  your  ora- 
tors bid  off  and  bought  the  same  for  the  benefit  of  the  said  estate;  and  have 
sold  the  said  lots,  and  have  turned  the  proceeds  of  said  sale  into  the  said 
estate." 

Upon  this  part  of  the  case,  as  presented  by  the  will  and  the  allegations  of 
the  bill,  Chancellor  Bunyon  in  one  part  of  his  opinion  said:  "Among  his  as- 
sets was  real  property  which  he  held  by  way  of  mortgage  as  security  for  a 
debt  due  to  him  from  William  Compton.  He  contemplated  the  payment  of 
that  debt  by  the  mortgage,  either  in  his,  the  testator's,  life  or  after  his  death, 
and  provided  (for  his  wife's  benefit)  that,  in  case  of  redemption,  $5,000  of 
the  money  should  be  put  out  at  interest,  and  she  have  the  interest  for  life.  '* 
And  in  another  place:  "Whether  the  fund  of  $5,000  and  that  of  $8,000  would 
ever  be  raised  or  not  depended  on  contingencies.  As  to  the  former,  it  was 
dependent  on  the  redemption  of  the  Compton  property."  "Compton  did  not 
redeem. "  And  in  yet  another  place  he  said:  "Speaking  generally,  and  taking 
the  will  and  codicil  together,  and  restating  the  scheme,  the  testator  intended 
to  provide  a  fund  for  his  wife's  support,  to  be  increased  in  certain  contingen- 
cies, which  never  happened." 

By  the  answer  of  Mrs.  Wheeler,  filed  since  the  delivery  of  the  opinion,  and 
by  a  deed  and  mortgage  offered  and  admitted,  it  appears  that  the  two  Comp- 
ton lots  were  conveyed  to  the  testator  in  fee,  one  on  April  9, 1845,  and  the 
other  on  May  16,  1858;  that  the  testator  and  Compton  were  on  terms  of  in- 
timate friendship  while  they  lived;  that  Compton  was  an  undertaker  and 
livery-stable  keeper,  with  but  little  capital;  that  the  testator  was  a  man  of 
considerable  means;  that  at  different  times  the  testator  aided  Compton  in  his 
business  by  lending  him  sums  of  money  which  Compton  repaid  as  he  was 
able;  that  the  testator  bought  the  lots  in  question,  and  built  upon  them  for 
Compton's  benefit,  and  allowed  Compton  to  use  the  property,  and  verbally 
agreed  with  him  that  when  he  should  pay,  or  secure  to  be  paid,  to  the  testa- 
tor, the  moneys  paid  for  the  lots  and  the  improvements  thereon,  with  interest* 
he  would  convey  them  to  him;  that  this  verbal  understanding  was  the  only 
claim  Compton  had  upon  the  lots  at  the  time  the  testator's  will  was  made; 
that  after  the  will  was  made — that  is,  on  the  fifteenth  day  of  March,  1873, — 
the  testator  conveyed  the  lots  to  Compton  for  the  consideration  of  921,000, 
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which  the  deed  recites  was  in  hand  well  and  truly  paid  to  the  testator,  and 
took  from  him  a  mortgage  on  the  same  property  for  $18,000,  which  recited 
that  it  was  given  to  secure  a  part  of  the  purchase  money  for  the  lots;  that 
all  the  cash  paid  to  the  testator  by  Compton  at  the  time  of  said  conveyance 
was  $3,000;  that  the  $21,000  consideration  mentioned  in  the  deed  was  the 
amount  the  testator  had  paid  for  the  lots,  and  the  improvements  on  them, 
with  interest;  tiiat  Compton  paid  the  testator  more  than  $2,000  interest  on 
the  mortgage;  that  the  mortgage  was  foreclosed  after  the  death  of  the  testa- 
tor, and  the  mortgaged  premises  sold ;  and  that  the  executors  realized  through 
the  mortgage,  for  the  estate,  $16,500. 

Mrs.  Wheeler  insists  that  when  the  testator  conveyed  to  Compton,  and  took 
from  him  $8,000  in  cash,  and  a  bond  and  mortgage  for  $18,000,  the  contin- 
gency upon  which  the  appropriation  of  the  $5,000  depended,  happened ;  and 
that,  in  consequence,  the  tesUitor's  wife  being  dead,  she  is  now  entitled  to  a 
share  of  $5,000.  It  is  evident  tliat  Chancellor  Bunton  understood  that  when 
the  testator  in  his  will  spoke  of  holding  two  lots  belonging  to  William  Comp- 
ton, to  secure  the  payment  of  certain  moneys,  etc.,  he  referred  to  the  mort- 
gage spoken  of  in  the  bill,  which  had  never  been  satisfied  by  Compton,  and 
was  foreclosed  by  the  executors  after  the  testator's  death.  The  answer  intro- 
duces new  facts,  which  require  the  reconsideration  of  the  question  whether 
the  contingency,  upon  the  happening  of  which  the  $5,000  was  to  be  appropri- 
ated, did  occur.  When  the  fifth  paragraph  of  the  will  was  drawn,  the  testa- 
tor held  the  title  to  the  two  lots  by  deeds  absolute  on  their  face.  The  only 
right  Compton  had  in  tlie  land  was  the  moral  obligation  of  the  testator  to  con- 
Tey  it  to  him  wlien  he  should  repay  to  the  testator  tlie  moneys  expended  for 
them  and  on  them.  Recognizing  this  moral  right,  the  testator  sought,  by  his 
will,  to  secure  it  to  Compton  by  making  provision  that  when  the  moneys  should 
be  paid,  after  his  death,  the  lots  should  be  conveyed.  After  making  this  pro- 
vision for  the  security  of  Compton,  the  testator  made  further  provision  for  his 
wife  dependent  upon  the  realization  from  Compton.  He  had  held  one  of  the 
lots  17  and  the  other  25  years,  and  had,  many  years  previous  to  the  making 
of  the  will,  erected  buildings  on  them.  It  does  not  appear  that  he  has  any 
elaim  upon  Compton,  for  the  moneys  he  thus  expended,  that  was  enforceable 
either  in  law  or  in  equity  Compton  might  or  might  not  take  the  lots,  and  re- 
pay the  money  expended.  If  he  did  repay,  the  testator  could  well  afford,  in 
justice  to  others  who  had  claims  upon  his  bounty,  to  give  his  wife  the  income 
of  the  additional  $5,000.  While  he  and  Compton  lived,  they  adjusted  their 
vague,  unsettled,  and  unenforceable  claims  upon  each  other.  The  testator  con- 
veyed the  lots  to  Compton,  and  in  his  conveyance  acknowledged  that  he  had 
received  $21,000  in  consideration  for  th^conveyance;  and  Compton,  in  turn, 
discharged  the  testator's  claim  upon  him  by  giving  him  $3,000  in  cash,  and 
his  bond,  secured  by  mortgage  upon  the  conveyed  lots,  for  the  balance  of  $21,- 
OOO.  Was  this  such  a  payment  as  is  necessary,  under  the  will,  to  the  happen- 
ing of  the  contingency,  which  wUl  give  to  $5,000  the  direction  insisted  upon 
by  the  answering  defendant?    I  think  it  is. 

It  is  obvious  that  the  testator  intended  that  the  contingency  should  happen 
whenever  he  or  his  executors  should  receive  value  for  the  claim  he  had  upon 
Compton.  He  directed  his  executors  to  convey  the  lots  to  Compton  when 
Compton  should  pay  for  them  the  sum  due,  and  subsequently  practically  illus- 
trated what  he  meant,  in  this  direction,  by  himself  making  the  conveyance, 
when  his  claim  was  satisfied  by  the  $3,000  cash,  and  a  new,  formal  and  en- 
forceable obligation  for  the  payment  of  $18,000.  The  bond  and  mortgage  were 
not  money,  but  they  were  of  value;  and  that  value,  with  the  $3,000  in  money, 
salisfied  and  discharged  the  old  claim,  and,  in  the  sense  the  testator  intended, 
paid  it. 
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Fay  f).  Fay. 

{Cburt  of  Chancery  qf  Nevb  Jersey.    November  9,  1887.) 

Equity— SuBBOOATioN— Voluntary  Payment  of  Another's  Debt. 

In  an  action  to  enforce  a  claim  against  tlie  estate  of  a  decedent,  the  erii 
showed  that  plaintiff  volnntarily  paid  the  undertaker's  bill  for  the  barial  c 
decedent,  and  took  no  assignment  or  anything  to  show  that  the  payment  w 
tended  otherwise  than  as  an  absolute  discharge  of  the  debt.  Afterwards  he  i 
to  be  subrogated  to  the  rights  of  the  undertaker.  Held^  that  having  volun 
paid  the  debt  of  another,  he  was  not  entitled  to  the  relief  asked.^ 


Petition  for  subrogation. 

J.  J  Crandall,  for  petitioner. 


T?ios.  B.  Earned,  for  defendant. 


Bird,  V.  C.  Kate  F.  Fay  died  at  the  age  of  11  years,  without  per 
estate,  but  the  owner  of  an  undivided  interest  in  lands  which  have 
been  sold  on  proceedings  for  partition  in  the  court  of  chancery.  Th 
terest  of  Kate  has  been  ordered  to  be  paid  into  this  court,  upon  applic 
by  persons  who  claim  to  be  her  creditors  and  to  have  an  interest  in  the  i 
Middleton,  an  undertaker,  buried  Kate,  November  28,  1884,  at  a  cost  of 
This  bill  has  since  been  paid  him  by  T.  M.  Fay,  one  of  the  administrate 
C.  J.  Fay,  deceased,  who  was  the  grandfather  of  said  Kate,  and  from  ^ 
the  said  lands  descended  to  her.  T.  W.  Fay,  having  discharged  the 
obligation  by  paying  the  undertaker,  desires  to  have  so  much  of  the 
money  as  is  necessary  therefor  applied  to  the  payment  of  that  obliga 
claiming  that  he  stands  in  the  right  of  the  undertaker  and  can,  as  it  isal 
the  undertaker  could,  enforce  this  claim  against  the  estate  of  said  Kate, 
this  end  he  has  been  appointed  administrator  of  the  said  infant,  Kate  F. 

The  payment  of  this  bill  is  opposed  by  the  heirs  at  law  of  Kate,  oi 
ground  that  the  payment  by  T.  W.  Fay,  as  one  of  the  administrators  o 
father^s  estate,  was  voluntary,  and  being  voluntary,  he  does  not  stand  i 
place  of  the  undertaker.  I  find  myself  obliged  to  conclude  that  this  see] 
be  the  true  attitude  in  which  the  petitioner  stands.  He  was  not  oblig 
pay  this  claim  to  the  undertiiker,  as  one  of  the  administrators  of  his  fat 
estate,  the  relation  of  debtor  and  creditor  not  existing  there  in  any  senses 
ever.  Nor  was  he  under  any  obligations  in  any  other  respect  to  pay  th 
dertaker.  His  act  was  simply  tlie  payment  of  a  debt  due  from  one  pers 
another,  not  at  the  request  of  that  other,  or  of  his  representative,  and 
too,  without  taking  an  assignment  of  the  debt  or  claim,  or  any  writing  ^ 
soever,  to  show  that  it  was  meant  to  be  something  else  than  an  absolut 
charge  of  a  debt.  In  other  words,  he  took  nothing  to  show  an  intenti< 
preserve  the  vitality  of  the  claim  as  It  exisied  in  the  hands  of  the  undert 
The  undertaker,  beyond  doubt,  had  a  claim  which  he  could  have  enforce 
may  have  been  the  intention — perhaps  was — of  Mr.  Fay  to  preserve  a. 
qualities  of  that  claim  against  the  estate  of  Kate;  but  whatever  his  inter 
were,  there  is  nothing  in  the  case  to  show  that  he  did  it. 

The  rule  seems  to  be  very  well  settled,  so  clearly  so  that  it  would  be 
to  contend  otherwise,  that  a  volunteer  never  can  claim  the  benefit  of  th 
of  subrogation.  See  Constniction  Co,' 8  Case,  33  N.  J.  Eq.  433;  Upp 
Qreen,  40  N.  J.  Eq.  340. 

In  advising  a  decree,  it  is  most  plainly  my  duty  to  follow  the  law  so  c 
pointed  out.     The  petition  should  be  dismissed,  with  costs. 

*  Where  one,  as  a  mere  volunteer,  having  no  interest  to  protect,  pays  the  debt 
otiier,  the  payment  operates  as  an  extinguishment  of  the  claim,  and  the  docti 
subrogation  does  not  apply.  McNeil  v.  Miller,  (W.  Va.)  2  S.  E.  Rep.  335;  Binf 
Adams,  (Ind.)  3  N.  E.  Kep.  753,  and  note. 
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PFLuaAB  f).  PuLTZ  and  others, 

(Omtri  of  Chancery  of  Nero  Jertey,    November  14,  1887.) 

TTioif'— To  Restbain  Bbbach  op  Pabol  Aobbbmbnt  to  Dbvisb  Rbaltt. 
Plaintiff  and  defendant  entered  into  a  parol  agreement  by  which  defendant 
reed  to  devise  to  plaintiff  certain  propertv,  and  upon  the  performance  of  which 
reement  defendant  honestly  and  faithfully  entered  and  continued  for  several 
ars.  Afterwards  defendant  sold  and  conveyed  the  property  to  another,  and  the 
Etintiff  brought  an  action  to  enjoin  such  conveyance.  Hdd^  that  the  agreement 
18  binding  upon  defendant,  and  plaintiff  was  entitled  to  the  relief  asked. 

[  for  permanent  injunction. 

±.  Baacke  and  /.  /.  Crandall,  for  complainant.  A.  Stephany,  for  de- 
nts. 

;d,  V.  C.  This  bill  is  filed  to  enjoin  the  defendant  Pultz  from  convey- 
•operty  which  he  had  agreed  with  the  complainant  to  devise  to  her  by 
it  will  and  testament  in  case,  as  is  alleged,  she  should  enter  into  his  serv- 
id  take  care  of  him  and  nui*se  him  during  the  remainder  of  his  life, 
idmitted  that  in  June,  1883,  Mr.  Pultz  agreed  with  Mrs.  Pflugar,  the 
ainant,  that  if  she  would  go  into  his  service,  and  do  his  housework,  and 

and  take  care  of  him  in  his  sickness,  during  the  remainder  of  his  life, 
uld  make  and  execute  a  last  will  and  testament,  and  would  therein  and 
)y  devise  to  her  the  house  and  lot  in  which  he  then  lived;  and  it  wjis 
?reed  that  she  accepted  the  offer,  and  entered  into  his  service,  and  un- 
►k  the  performance  of  the  duties  required  by  the  agreement,  and  con- 
1  to  do  so  in  a  satisfactory  manner  to  Mr.  Pultz  until  about  the  month 
y,  1885;  and  it  is  also  admitted  that,  at  the  last-named  period,  somedidi- 
*  arose  between  them,  which  were  settled  by  Mr.  Pultz  taking  his  last 
,nd  testament,  which  he  had  previously  executed,  to  a  mutual  friend, 
xplained  its  provisions  to  Mrs.  Pflugar,  and  satisfied  her  that  it  was  ac- 
\g  to  the  promises  of  Mr.  Pultz,  as  had  been  expressed  in  their  agree- 

and  also  that  she  was  secure  in  her  rights,  under  the  said  will,  as  it 
rawn;  and  it  is  also  admitted  that  thereafter  she  continued  in  the  same 
e,  without  any  great  amount  of  dissatisfaction  on  the  part  of  Mr.  Pultz, 
the  month  of  June,  1886,  when  difficulties  arose  between  them,  and 
he  left  the  house  in  which  they  were  living,  and  the  one  which  they 
n plated  should  be  devised  to  Mrs.  Pfiugar,  and  went  to  board  with  a 
nd  Mrs.  M.;  and  that  afterwards,  on  the  twenty-sixth  of  July,  he  made 
?livereil  a  deed  of  conveyance  of  the  said  house  and  lot  to  the  said  Mrs. 
king  from  her  a  bond  conditioned  that  she  should  provide  for  him  dur- 
s  natural  life;  and  from  that  time  he  continued  to  board  with  the  said 
M.,  but  slept  in  the  house  so  conveyed  to  her,  which  house  was  all  the 

occupied  by  Mrs.  Pflugar,  the  complainant. 

5  defense  is  that  Mra.  Prtugar  is  not  entitled  to  any  relief,  because  she 
ed  the  contract  under  which  slie  claims,  and  also  because  she  gave  no- 
>  Mr.  Pultz  that  she  intended  to  leave  his  service;  which  notice,  it  is  al- 

he  acted  upon,  and  made  provisions  accordingly  for  his  own  wants 
3mfort.  The  allegation  respecting  such  notice  rests  upon  the  testimony 
.  Pultz  alone.  Mrs.  Pfiugar  swears  that  she  gave  no  such  notice,  but 
ly  admits  that  she  said  to  him  that  there  were  two  other  places  where 
mid  find  employment,  and  that  was  all  she  ever  said  upon  the  subject. 
LS  all  the  proof,  and  Mr.  Pultz  has  notiiing  else  to  support  his  attempt 

rid  of  his  obligation.  He  admitted  that  he  went  at  once  to  Mrs.  M., 
hat  Mrs.  Pflugar  remained  in  possession  of  the  house,  and  continued 
until  he  made  the  deed  to  Mrs.  M.,  and  has  remained  there  ever  since, 
oduces  no  other  proof  that  she  ever  signified  her  intention  to  abandon 
^ntract.     But  it  is  said,  however,  that  she  did  not  faithfully  perform  the 
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contract;  that  she  did  not  always  provide  for  him,  and  attend  to  his  w 
and  necessities,  as  she  should  have  done.  While  there  may  be  some  si 
evidence  in  support  of  this,  Mrs.  Pflugar  is  very  emphatic  to  the  conti 
and  she  is  supported  by  the  unequivocal  admissions  of  Mr.  Pultz  mad 
others,  and  by  the  clear  and  distinct  statement  from  others  of  what  they 
when  they  had  opportunity  to  make  observations  respecting  her  housel 
ing,  and  her  treatment  of  the  defendant.  I  must  therefore  conclude  thai 
detense,  in  these  particulars,  fails. 

The  only  question  remaining  is  whether  or  not  the  complainant  can 
relief,  under  the  circumstances.  Is  such  an  agreement,  resting  in  parol,  1 
ing,  when  the  promisee  has  honestly  and  faithfully  entered  upon  the  perf 
ance  of  it,  and  for  years  abided  by  its  provisions?  I  conclude  that  the 
meaning  and  spirit  of  the  authorities  sustain  such  an  agreement.  Updi 
Ten  Broeck,  32  N.J.  Law,  105;  ICent  v.  Kent,  62  N.  Y.  660;  Peters  v.  I 
borough,  19  Pick.  364;  Ridely  v.  Ridely,  34  Beav.  478;  Bell  v.  Hetoitt,  24 
280.  It  is  yet  to  be  considered  whether  such  an  agreement,  independent 
the  question  whether  it  must  be  in  writing  or  not,  can  be  enforced.  A 
conclude  that  all  of  the  authorities  in  this  country  hold  the  affirmative. 
vison  V.  Davison,  13  N.  J.  Eq.  246;  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
Van  Dyne  v.  Vreeland,  11  N.  J.  Eq.  370, 12  N.  J.  Eq.  142;  Farsell  v.  Stn 
41  N.  Y.  480;  Jenkins  v.  Stetson,  9  Allen,  128. 

The  complainant  is  entitled  to  the  relief  prayed  for. 


In  re  Lee,  Ex'r,  etc, 
(PteroffcOive  Oovri  of  New  Jeney.    November  15,  1887.) 

BXBCUTOBS  AKD  AdMINISTRATOBS— AcTIOK  ON   BoifX>— POWBB  OP  OrDINABT  TO  StI 

On  the  hearing  of  a  motion  to  vacate  an  order  staying  a  suit,  which  had 
commenced  on  the  bond  of  an  executor  by  direction  of  the  ordinary,  it  was  cla 
that  the  ordinary  had  power  to  direct  the  commencement  of  such  suits,  but  hi 
power  to  stay  such  suits  after  commencement.  The  orphans'  court  act  (Rer 
N.  J.  p.  788,  i  164)  provides  that,  when  an  administrator's  bond  shall  becom 
feited,  '*  the  ordinary  may  cause  the  same  to  be  prosecuted  in  any  court  of  rec 
and  shall  cause  the  money  recovered  to  be  applied  as  he  shall  direct.  Held 
the  intent  of  the  statute  plainly  is  that  the  commencement  and  prosecution 
action,  upon  a  bond,  is  to  be  left  to  the  sound  discretion  of  the  ordinary. 

On  application  to  vacate  an  order  staying  a  suit  which  was  commenced 
an  executor's  bond  by  direction  of  the  ordinary. 

Theodore  Runyon  and  James  M,  C,  Morrow,  for  the  motion.  Wat 
Bdwards,  contra, 

MoGiLL,  Ordinary.  This  motion  presents  the  single  question  whethc 
ordinary  has  power  to  stay  a  suit,  upon  an  executor's  bond,  which  was 
menced  in  pursuance  of  an  order  regularly  made  by  him.  It  is  claimed,  f< 
motion,  that  the  ordinary  has  power  to  direct  the  commencement  of  an  a 
upon  such  a  bond,  but  that  he  has  no  control  or  authority  in  the  suit  ^ 
shall  be  commenced  in  pursuance  of  his  order  until  after  the  entry  of  judg 
therein.  The  bond  in  this  case  was  given  in  pursuance  of  the  provisions 
supplement  to  the  orphans*  court  act,  approved  March  3,  1880,  (P  L.  18 
96, )  which  provides  that  non-resident  executors  shall  give  bond  for  the  fa 
administration  of  the  estate  of  the  testator,  and  that,  in  case  the  bond 
become  forfeited,  it  may  be  prosecuted  in  the  same  manner  that  bonds 
by  administrators  may  be  prosecuted.  By  the  orphans'  court  act  (Rev 
p.  788,  §  164)  it  is  provided  that,  when  an  administrator's  bond  shall  b< 
forfeited,  "the  ordinary  may  cause  the  same  to  be  prosecuted  in  any  co 
record;"  and  that  the  moneys  recovered  upon  such  prosecution  shall  be  a] 
to  the  damages  occasioned  by  the  breach  of  the  condition  of  the  bond,  "ii 
manner  as  the  ordinary  shall  by  his  sentence  and  decree  direct."    This 
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Dce,  the  provision  of  the  act  of  March  2, 1795,  (Pat.  Laws,  p.  186,  §  12,) 
passed  through  the  Revision  of  1846,  and  to  tlie  Revision  of  1874,  un- 
^d.  The  Revision  of  1874  changes  the  language  of  the  old  statute  from 
rds,  "it  shall  and  may  be  lawful  for  the  oi-dinary  or  surrogate  general 
je  the  same  to  be  prosecuted  in  any  court  of  record,"  to  the  words,  "the 
ry  may  cause  the  same  to  be  prosecuted  in  any  court  of  record." 
plainly  the  intent  of  the  statute,  evinced  by  its  language, — "may  cause 
me  to  be  prosecuted,"  etc., — that  not  only  the  commencement  of  an 
upon  the  bond,  but  also  the  pursuit  of  that  action,  is  ]eft  to  the  sound 
ion  of  the  ordinary.  The  ordinary  does  not  assign  the  bond  to  the 
iggrieved,  but  becomes  himself  plaintiff  in  a  suit  for  the  recovery  of 
nt  moneys,  not  only  to  pay  the  damages  which  the  breach  of  the  bond 
;risioned  the  party  at  whose  instance  he  conducts  the  prosecution,  but 
e  damages  of  all  others  who  suffer  by  that  breach.  To  this  end  the 
ent  is  in  his  favor  for  the  penalty  of  the  bond.  Not  only  the  language 
statute,  but  its  entire  scope,  places  the  whole  prosecution  of  the  bond 
his  discretion ;  and  1  think  that  when  it  shall  be  made  to  appear  to 
lat  such  prosecution  is  oppressive,  vexatious,  or  to  little  purpose,  or 
or  other  sufficient  reasons,  it  shall  not  be  proper  or  expedient  to  con- 
tt  at  the  instance  of  tlie  defendants  he  has  the  power  to  stay  or  discon- 
bhe.  suit.  I  find  that  this  view  with  reference  to  the  position  of  the 
ry,  when  the  suit  is  upon  an  administration  bond,  has  been  uniformly 
i  by  the  judges  of  this  state.  In  re  Webster,  4  N.  J.  Eq.  558;  In  re 
5  N.  J.  Eq.  97;  In  re  Green,  8  N.  J.  Eq.  554;  In  re  Honnaas,  14  N.  J. 
B;  Ordinary  v.  Poulion,  43  N.  J.  Law,  33. 
11  deny  the  motion,  but  without  costs. 


In  re  Bond  of  Lee,  Ex'r,  etc. 

{Prerogative  Court  of  New  Jersey.    November  16,  1887.) 

OR8  AND  Admiwistratobs— Failure  to  Account — Action  on  Bond— Stat. 
D  action  was  coiunienced  upon  an  executor's  bond,  by  order  of  the  ordinary, 
m  a  showing  that  the  executor  had  failed  to  account  to  the  orphans'  court  in 
time  required  by  law,  and  had  failed  to  answer  a  citation  to  appearand  ac- 
nt,  and  that  the  failure  to  appear  had  been  contumacious.  On  the  hearing  ol 
lotion  to  stay  such  action,  it  appeared  that  the  failure  of  the  executor  to  account 
;  due  to  an  action  in  the  courts  of  New  York  to  determine  some  of  his  obliga- 
is  as  such  executor,  which  had  not  been  decided,  and  that  he  did  appear  in  an- 
r  to  the  citation,  and  conferred  with  the  judges  as  to  what  he  ought  to  do,  but 
t  his  api)earunce  was  not  recorded.  It  also  appeared  that  the  bondsmen  were 
>on&ible,  and  that  a  judgment  lien  against  them  would  be  oppressive.  Held 
t,  under  these  facts,  the  suit  would  be  stayed,  and  time  given  the  executor  to 
his  account. 

ifay  4, 1870,  the  will  of  Isabella  Lee  was  admitted  to  probate  by  the  sur- 
of  the  county  of  New  York.  In  and  by  this  will  the  testatrix  bequeathed 
ird  of  her  residuary  estate  to  Gideon  Lee  and  William  G.  Lee,  in  trust, 
«t  the  same,  and  pay  the  net  income  to  David  Williamson  Lee  during 
;,  and  at  his  death  to  pay  the  principal  to  such  person  or  persons  as  Da* 
illiamsonLee  should  by  his  will  direct.  December  9, 1876,  David  WilN 
I  Lee  made  his  will,  by  which  he  directed  tliat  the  principal  of  the  trust 
above  mentioned  should  be  paid  to  his  wife,  Virginia  Van  Rensehier 
GideonLee  alone  took  upon  himself  the  trust  under  the  will  of  Isabella 
nd  he  also  afterwards  became  executor  of  the  will  of  David  Williamson 
He  proved  the  will  of  David  Williamson  Lee  on  January  18,  1886,  be- 
e  surrogate  of  Essex  county,  in  this  state,  and.  being  a  non-resident,  in 
ince  of  our  statute,  (P.  L.  1880,  p.  96,)  gave  bond  to  the  ordinary.  On 
16,  1886,  he  filed  an  inventory  of  the  estate  of  David  Williamson  Lee 
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in  the  ofl3ce  of  the  surrogate  of  Essex  oonnty,  and  included  therein  the  inter 
est  in  the  estate  of  IsabeUa  Lee,  which  he  held  as  trustee,  appraised  at  tb( 
sum  of  $28,350,  subject  to  deductions  for  the  incidental  expenses  of  the  trust 
He  failed  to  account  within  the  time  required  bj  law  and  the  condition  of  hh 
bond,  and,  when  cited  by  the  orphans'  court  to  do  so,  failed  to  obey  the  cita 
tion.  In  behalf  of  Virginia  Van  Benselaer  Lee,  application  was  made  to  th< 
ordinary  to  cause  the  executor's  bond  to  be  prosecuted,  upon  the  grounds  tha 
the  executor  had  not  accounted  within  the  time  required  by  law,  and  failec 
to  obey  the  citation  to  account.  Upon  this  presen  tuition  of  facts,  the  desira 
order  was  made. 

It  is  now  made  to  appear  that  the  competency  of  David  WiUiamson  Lee  U 
make  the  will  by  which  he  gave  the  principal  of  the  trust  fund  to  his  wife  i\ 
questioned,  and  that  the  executor,  Gideon  Lee,  in  his  capacity  as  trustee  un 
der  the  will  of  Isabella  Lee,  has  applied  to  the  supreme  court  of  the  state  o 
New  York,  for  direction  as  to  whether  he  shall  pay  over  the  trust  moneys  ii 
accordance  with  the  direction  and  the  will  of  David  Williamson  Lee,  and  that 
in  the  proceedings  before  the  supreme  court  of  New  York,  Virginia  Vai 
Kenselaer  Lee  is  a  party  and  has  answered.  By  the  admission  of  counsel  i 
also  appears  that  the  executor,  Gideon  Lee,  personally  responded  to  the  cita 
tion  of  the  Essex  county  orphans'  court,  and  conferred  with  the  judges  of  tha 
court  upon  the  subject  of  filing  his  account,  but  that  no  record  of  such  ap 
pearance  was  made.  And  it  also  appears  that  tlie  executor's  bondsmen  are  re 
sponsible,  and  that  they  are  not  seeking  to  divest  themselves  of  their  propeitj 
It  is  also  suggested  that  if  judgment  shall  be  entered  for  the  penalty  of  th 
bond,  $40,0^,  that  the  lien  of  the  judgment,  upon  the  property  of  tlie  bonds 
men  will  be  vexatious  and  oppressive  to  them.  Motion  is  now  made  to  sta; 
tlie  suit  upon  the  executor's  bond. 

Hamilton  Wallls,  for  motion.  Theodore  Runyon  and  James  M.  C  Mof 
row,  contra. 

AIcGiLL,  Ordinary.  While  it  is  lawful  for  the  ordinary,  in  his  discretion 
at  the  instance  of  a  party  aggrieved,  to  direct  the  prosecution  of  an  executor* 
bond,  in  case  the  executor  has  not  accounted  within  12  calendar  months  a 
required  by  law,  because  such  failure  is  a  breach  of  the  condition  of  the  bond 
it  is  not  usual  for  him  to  do  so,  unless  it  shall  appear  that  the  delay  has  bee 
contumacious,  or  so  continued  as  to  work  injury,  and  that  some  substantia 
good  may  be  accomplislied  by  the  prosecution.  In  this  case  the  failure  to  a( 
count  within  the  time  required  by  law  seemed  to  be  contumacious  because  o 
the  apparent  disregard  of  the  citation  of  the  orphans'  court,  It  now,  ho« 
ever,  appears  that  the  executor  responded  in  person  to  the  citation,  and  ai 
vised  with  the  court  as  to  the  propriety  of  filing  his  account  before  he  shoul 
be  instructed  by  the  supreme  court  of  New  York  as  to  his  duty  as  trustt 
with  reference  to  the  trust  moneys.  And  it  has  also  been  made  to  appe: 
that  no  substantial  end  will  be  served  by  the  entry  of  judgment  upon  tl 
bond  at  this  time,  but  on  the  contrary,  that  such  judgment  will  oppress  an 
vex  the  bondsmen. 

In  Re  Webster^  5  N.  J.  £q.  97,  Chancellor  Ualsted,  sitting  as  ordinar 
and  speaking  of  the  prosecution  of  an  administration  bond  for  failure  to  a 
count  within  one  year,  says:  "On  the  application  of  a  proper  person,  an  ord 
for  the  prosecution  of  an  administration  bond  may  be  made  on  this  groun< 
tiiough  the  ordinary  might  not  feel  constrained  in  coIl  crises  to  make  it  on  th 
ground  alone.  Few  estates  are  or  can  be  settled  within  the  year,  and  thouc 
the  administrator  might  or  ought  to  state  an  account  within  the  year  as  far' 
he  has  gone,  (see  1  Salk.  816,)  yet  the  omission  to  do  this  is  not  so  serious 
dereliction  of  duty  as  would  constrain  the  ordinary  in  all  cases  to  order 
prosecution  of  tlie  bond  for  that  cause  alone.  In  applications  founded  < 
that  ground  alone,  the  ordinary  exercises  his  discretion.    That  execution  ai 
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expense  might  be  produced  to  little  purpose  by  a  prosecution  for  that  cause 
alone." 

In  Re  Honnasa,  14  N.  J.  Eq.  498,  Chancellor  Grsbn  says  that  it  is  the  duty 
4>f  the  ordinary  to  see  that  the  bond  is  not  prosecuted  for  the  purposes  of  vex- 
ation and  oppression. 

In  Ordinary  v.  Poulson^  43  N.  J.  Law,  33,  Chief  Justice  Beaslet  speaks 
<d  tbe  power  to  order  the  prosecution  of  the  bond  being  within  the  discretion 
of  the  ordinary,  and  of  circumstances  which  wlU  control  the  exercise  of  that 
discretion  so  that  the  prosecution  will  not  be  ordered  for  mere  technical 
breach  of  the  condition  of  the  bond  unaccompanied  by  substantial  dereliction 
of  duty. 

Upon  the  entry  of  Judgment  in  the  suit  upon  the  bond,  the  judgment  will 
be  for  the  penalty,  and  the  ordinary  will  then  ascertain  the  damages.  In  do- 
ing this  he  will  order  the  settlement  of  the  executor's  account  in  the  orphans' 
eourt,  (Ordinary  v.  Hart^  10  N.  J.  Law,  66;  Ordinary  v.  Baroalow,  36  N.  J. 
Law,  15;)  and,  except  in  case  of  maladministration  and  consequent  Joss  of 
assets,  will  not  order  the  money  to  be  brought  in  by  the  bondsmen,  (Ordinary 
▼.  PouUon,  43  N.  J.  Law,  33.) 

In  this  case  I  think  it  would  be  vexatious  and  oppressive  to  tbe  bondsmen 
to  burden  their  properties  with  the  lien  of  a  judgment  for  $40,000,  pending 
an  accounting  by  the  executor  in  the  orphans*  court,  and  I  will  therefore,  if 
the  executor's  account  shall  be  filed  with  the  surrogate  of  Essex  county  within 
three  days,  order  that  the  prosecution  of  the  bond  be  stayed.  If  the  executor 
shall  not  proceed  with  his  accounting  with  proper  expedition  and  in  a  satis- 
factory manner,  or  if  it  shall  be  made  to  appear  that  the  bondsmen  are  becom- 
ing irresponsible,  I  will  allow  the  prosecution  of  the  bond  to  continue  to 
judgment. 


State  t>.  The  American  Forcite  Powder  Manuf'g  Co. 

{Supremo  Court  of  New  Jersey.    November  8,  1887.) 

1-  Pibhkbies—Unlawpul  Killing  with  Aoid— Indictment. 

In  an  iudictment  under  the  act  of  March  22, 1886,  relating  to  game  fish,  it  issafii- 
dent  to  describe  the  interdicted  material  alleged  to  have  oeen  unlawfully  put  h\ 
the  lake  as  ''acid,'*  in  the  language  of  the  statute,  without  specifying  what  particu- 
lar "acid"  it  was.i 

2.  S.VME. 

The  first  two  counts  of  the  indictment  are  defective  in  this  case,  because  there  is 
no  averment  that  the  acid  was  discharged  into  the  water  in  such  quantity  as  would 
prove  fatal  to  the  fish  therein,  nor  that  any  of  said  fish  had  perished  inconsequence 
of  the  defendant's  act. 

3.  Statutes — Amendment— Settinq  Out  Obiginal  Statute. 

It  is  not  necessary  in  legislation  amending  statutes,  to  set  forth  the  amended  stat- 
ute, and  also  th^  statute  as  it  was  before  amendment.    Tbe  mischief  to  be  remedied 
by  the  coustitutionai  amendment  does  not  require  it,  nor  does  the  language  of  the 
constitution.    It  is  sufficient  to  set  forth  the  amended  act  in  full. 
i%iIabuM  by  the  ChuH,) 

On  indictment  removed  from  Morris  county  sessions.  On  motion  to  quash 
indictment. 

'An  indictment  ia  sufficient  if  it  charges  the  offense  in  the  language  of  the  statute 
creating  or  defining  it,  State  v.  Ah  Sam,  (Or.)  13  Pac.  Hep.  303,  and  note ;  Hodges  v. 
J^  ate,  (Tex.)  3  S.  W.  Rep.  739;  State  v.  Tisdale,  (La.)  2  South.  Rep.  406;  Cundiff  v. 
O'Di.,  (Ky.)  5  S.  W.  Rep.  486;  or  in  words  of  an  equivalent  rneaninj?.  State  v.  McGaffin, 
(Kan.)  13  Pac.  Rep.  660;  U.  S.  v  Wilson,  29  Fed.  Rep.  286 ;  Franklin  v.  State,  (Ind.)  8 
N.  E.  Rep.  695 ;  Graeter  v.  State,  (Ind.)  4  N.  E.  Rep.  461 ;  People  v.  Bdson,  (Oal.)  10  Pac. 
Hep.  192.  The  language  of  the  statute  must  be  sufficient  to  apprise  the  accused  witli 
Teasonable  certainty  of  the  accusation  against  him.  U.  S.  v.  Britten,  2  Sup.  Ct.  Rep. 
512;  U.  a  v.  Wiisou,  29  Fed.  Rep.  286;  Cohen  v.  People,  (Colo.)  3  Pac.  Rep.  385;  Har- 
Und  v.  Territory,  (Wash.  T.)  13  Pac.  Rep.  4v'53 ;  Finch  v.  State,  (Miss.)  1  South.  Rep. 
«3D;  Scoles  v.  State,  (Ark.)  1  S.  W.  Rep.  769;  People  v.  West,  (N.  Y.)  12  N.  E.  Rep.  610. 
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The  statute  upon  which  the  indictment  was  based  is  as  follows:  ''A  fur- 
ther supplement  to  the  act  entitled  *  An  act  to  amend  and  consolidate  the  sev- 
eral acts  relating  to  game  and  game  fish,*  approved  March  27, 1874.  (1)  Beit 
enacted  by  the  senate  and  general  assembly  of  the  state  of  Kew  Jersey  that  the 
nineteenth  section  of  the  act  to  which  this  is  a  supplement  be  amended  so  as 
read  as  follows:  19.  And  be  it  enacted  that  no  person,  persons,  or  corpora- 
tion shall  place  in  any  fresh-water  stream,  lake,  or  pond,  any  lime  or  other 
deleterious  substance,  or  any  drug  or  medicated  bait,  with  intent  thereby  to 
injure,  poison,  or  catch  fish,  nor  place  in  or  allow  to  flow  or  be  discharged 
into  any  pond,  lake,  or  stream  stocked  with  or  inhabited  by  trout,  bass,  pick- 
erel, pike,  sunfish,  or  perch,  any  drug,  acid,  gas,  tar,  or  any  deleterious  sub- 
stance whatever,  which  will  kill  or  destroy  said  flsh.  Any  person  or  persons 
or  corporation  violating  the  provisions  of  this  act  shall  be  deemed  guilty  uf  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment for  a  period  of  not  more  than  two  years,  or  by  a  fine  of  not  more  than 
two  thousand  dollars,  or  by  both  such  fine  and  imprisonment,  at  the  discretion 
of  the  court  before  which  such  conviction  shall  be  had.  (2^  And  be  it  enacted 
that  this  act  shall  take  effect  immediately."  Approved  March  22,  1886» 
Pamph.  Laws  N.  J.  1886,  p.  118. 

The  indictment  was  as  follows: 

"Morris  Oykr  and  Terminer  and  General  Jail  Delivery. 
"October  Term,  1886. 
"  Morris  County,  to-wit:   The  grand  inquest  for  the  state  of  New  Jerseyr 
in  and  for  the  body  of  the  county  of  Morris,  upon  their  oath  present  that  the 
American  Forcite  Powder  Manufacturing  Company,  a  corporation,  on  the 
twenty-first  day  of  April,  in  the  year  of  our  Lord,  1886,  at  the  township  of 
Roxbury,  in  the  county  of  Morris,  aforesaid,  and  within  the  jurisdiction  of 
this  court,  unlawfully  and  wDlfully  did  allow  to  flow  and  be  discharged  inta 
the  waters  of  a  certain  pond  and  lake  then  and  there  situate,  known  as  'Lake 
Hopatcong,'  said  pond  and  lake  then  and  there  being  stocked  with  and  in- 
habited by  bass,  pickerel,  and  sunfish,  certain  acid  which  will  kill  and  destroy^ 
said  fish,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ^ 
and  against  the  peace  of  this  state,  the  government  and  dignity  of  the  same. 
And  the  grand  inquest  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  American  Forcite  Powder  Manufacturing  Company,  a  corporation,, 
on  the  twenty-first  day  of  April,  in  the  year  of  our  Lord,  1886,  and  on  divers- 
other  days  and  times  between  that  day  and  the  day  of  the  taking  of  this  in- 
quisition, with  force  and  arms,  at  the  township  of  Roxbury,  in  the  county  of 
Morris  aforesaid,  and  within  the  jurisdiction  of  this  court,  unlawfully  did 
allow  to  flow  and  be  discharged  into  a  certain  lake  of  this  state,  then  and  there 
situate,  known  as  '  Lake  Hopatcong,'  inhabited  by  pickerel,  bass,  sunfish,  and 
perch,  certain  acid  and  deleterious  substances  which  will  kill  said  flsh,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  this  state,  the  government  and  dignity  of  the  same.    And  the 
grand  inquest  aforesaid,  upon  their  oath  aforesaid,  do  further  present  the 
American  Forcite  Powder  Manufacturing  Company,  on  the  twenty-first  day 
of  April,  in  the  year  of  our  Lord,  1886,  and  on  divers  other  days  and  times- 
bet  ween  that  day  and  the  day  of  the  taking  this  inquisition,  with  force  and 
arms,  at  the  township  of  Roxbury,  in  the  county  of  Morris  aforesaid*  and 
within  the  jurisdiction  of  this  court,  unlawfully  and  willfully  did  place  in,  and 
allow  to  flow  and  be  discharged  into,  a  certain  stream  of  fresh  water*  then  and 
there  situate,  which  said  stream  of  water  empties  into  a  certain  lake  of  this 
state  known  as '  LakeHopatcong,'  certain  acid  and  deleterious  substance  which 
will  kill  and  destroy  flsh,  to-wit,  a  large  quantity  of  sulphuric  acid,  whereby 
the  bass,  pickerel,  sunflsh,  and  perch  inhabiting  the  aforesaid  Lake  Hopat- 
oong  were  then  and  there,  by  means  of  the  said  sulphuric  acid  being  soplaced 
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ind  allowed  to  flow  and  be  discharged  into  the  said  stream,  and  by  said 
^m  carried  into  said  lake  as  aforesaid,  killed  and  destroyed,  contrary  to  the 
m  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
3  state,  the  government  and  dignity  of  the  same. 

"WiLLARD  W.  Cutler,  Prosecutor." 
V,  W.  Cutler,  for  the  State.    Mahlon  Pitney ^  for  defendant. 

Tks  Syckel,  J.  This  is  a  motion  to  quash  an  indictment  which  has  been 
lOved  from  the  Morris  quarter  sessions  into  this  court.  A  copy  of  the  in- 
bment,  and  of  the  act  of  the  legislature  under  which  it  is  framed,  is  hereto 
lexed.  The  said  act  makes  it  a  misdemeanor  to  place  in,  or  allow  to  flow 
t)e  discharged  into,  any  pond,  lake,  or  stream  stocked  witii  or  inhabited  by 
ut,  bass,  pickerel,. pike,  sunfish,  or  perch,  any  drug,  acid,  gas,  tar,  or  any 
eterious  substance  whatever,  whicli  will  kill  or  destroy  said  flsh.  The  first 
nt  of  the  indictment  charges  that  the  defendant  unlawfully  and  willfully 
allow  to  flow  and  be  discharged  into  the  waters  of  Lake  Hopatcong,  said 
e  being  stocked  with  and  inhabited  by  bass,  pickerel,  and  sunfish,  certain 
i  which  will  kill  and  destroy  said  fish. 

?he  first  objection  taken  to  the  validity  of  the  indictment  is  that  it  does 
state  what  kind  of  acid  was  discharged  into  the  lake.  It  is  the  rule  in 
I  state  that,  in  indictments  for  misdemeanors  created  by  statute,  it  is  suf- 
ent  to  charge  the  offense  in  the  words  of  the  statute,  subject  to  the  quali- 
tion  that  the  ciime  must  be  set  forth  with  such  certainty  as  will  apprise 
accused  of  the  offense  imputed  to  him.  8tate  v.  Stimson,  24  N.  J.  Law, 
StaU  V.  Thatcher,  85  N.  J.  Law,  445;  8tate  v.  Hahted,  39  N.  J.  Law. 
1;  State  v.  Startup.  Id.  423. 

^tate  V.  Fox,  16  N.  J.  Law,  152.  is  relied  upon  by  the  defendant  to  support 
position.  That  w^  an  indictment  under  the  statute  making  it  indictable 
;ell  "any  wine,  gin,  whisky,  cider,  spirits,  brandy,  or  other  ardent  spirits," 
.,  charging  the  defendant  with  selling,  "one-half  gill  of  ardent  spirits." 
9  supreme  court  held  that  it  was  necessary  to  specify  the  kind  of  ardent 
rits  alleged  to  have  been  sold.  The  difficulty  of  enforcing  the  law  under 
}  strict  rule  led  the  legislature  to  pass  an  act  in  1838,  making  it  sufficient 
lescribe  the  liquor  sold  "as  ardent  spirits."  See  Townley  v.  State,  18  N. 
Law.  311. 

t  is  clearly  unwise  to  go  further  in  the  direction  of  strict  pleading  than 
case  in  16  N.  J.  Law.  From  that  case  this  I  think  may  be  distinguished. 
B  fish  statute  makes  it  unlawful  to  discharge  into  the  lake  any  drug  or  acid 
hout  specifying  any  drug  or  any  acid.  Tlie  crime  is  committed  when  any 
ig  or  any  acid,  which  in  the  sense  of  the  statute  will  kill  or  destroy  the  fish 
rein,  is  so  discharged.  It  is  immaterial  what  particular  drug  or  acid  it 
y  be,  it  is  within  the  interdicted  class  of  materials  or  substances  if  of  a  de- 
ictive  character.  The  offense  therefore  at  which  the  statute  is  aimed  is 
Sciently  charged  by  describing  the  substance  as  "acid"  in  the  language  of 
act. 

n  State  v.  WJieeler,  44  N.  J.  Law,  89,  the  statute  prohibited  the  throwing 
3  a  reservoir  of  water  for  public  use  any  Ciircass  of  any  dead  animal,  or  any 
il  or  offensive  matter  whatever,  calculated  to  render  said  water  impure, 
that  case  the  indictment  in  the  language  of  the  statute,  without  specifying 
kind  of  offal  or  offensive  matter,  was  held  sufficient, 
n  Com.  V.  Odlin,  23  Pick.  275,  Chief  Justice  Shaw  sustained  an  indict- 
nt,  which  charged  that  the  defendant  sold  without  license  one  pint  of  spir- 
3us  liquor.  This  rule  has  been  adhered  to  in  Massachusetts.  Com.  v. 
riant,  6  Gray,  482;  Com.  v.  Eyan,  9  Gray.  137. 

["he  Indiana  statute  forbids  the  sale  without  license  of  any  spirituous  liquor 
a  less  quantity  than  one  quart.    The  courts  of  that  state  held  that  the 
ictment  need  not  show  the  kind  of  spirituous  liquor  sold.    State  y .  Graeter, 
v. llA.no.  2— 9 
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6  Blackf.  105;  Fetterer  t.  State,  18  Ind.  888;  Dotmey  v.  State,  20  Ind.  82. 
These  authorities  are  in  line  with  the  English  ea^e  reported  in  3  Carap.  73. 

Tlie  second  objection  applies  to  the  first  and  second  counts.  The  allegation 
in  these  counts  is  that  the  defendant  discharged  into  the  lake  inhabited  bj 
bass,  pickerel,  and  sun  fish,  certain  acid,  which  will  kill  and  destroy  said  fish. 
There  is  no  averment  that  the  acid  was  discharged  into  the  lake  in  such 
quantity  as  would  prove  fatal  to  fish,  nor  that  any  of  said  fish  perished  in  con- 
sequence of  the  defendant's  act.  What  is  the  meaning  of  the  words  of  the 
statute,  "  which  will  kill  or  destroy  said  fish  ?  "  The  reasonable  construction  of 
this  language  is  that  it  must  be  acid  of  such  character  and  quantity  as  will  de- 
stroy the  fish  in  the  lake  at  the  time  and  under  the  circumstances  existing  when 
the  acid  is  introduced.  There  may  be  an  acid  or  deleterious  substance  which, 
if  administered  directly  to  fish,  would  be  fatal  to  them.  yet.  when  discharged 
into  the  water  in  the  same  quantity,  would  be  harmless!  There  is  in  this  re- 
spect an  absence  of  such  averments  as  are  necessary  to  show  that  the  defend- 
ant has  contravened  the  statute.  There  are  two  different  acts  made  indict- 
able by  this  statute.  The  first  is  where  any  person  places  in  any  fresh- water 
stream,  lake,  or  pond  any  lime,  or  other  deleterious  substance,  or  any  drug  or 
medicated  bait,  with  intent  thereby  to  injure,  poison,  or  catch  fish.  Under 
this  branch  of  the  act.  it  is  immaterial  what  quantity  of  the  interdicted  ma- 
terial is  put  into  the  water,  or  whether  it  is  sufficient  to  kill  the  fish.  If  it  is 
placed  there  with  the  intent  to  injure,  poison,  or  catch  the  fish,  the  offense  is 
committed.  The  other  branch  of  the  act  is  the  one  under  which  the  pleader 
has  attempted  to  frame  this  indictment.  As  to  that,  intent  is  immaterial, 
but  it  must  be  shown  that  the  quantity  introduced  will  produce  the  destruc- 
tion which  the  law-maker  intended  to  prevent. 

The  third  count  is  not  subject  to  the  objection  which  is  fatal  to  the  prior 
counts.  That  count  charges  that  a  large  quantity  of  sulphuric  acid  was  dis- 
charged into  a  fresh- water  stream  which  empties  into  the  lake,  and  that  by 
means  of  the  said  sulphuric  acid  being  so  placed  in  and  allowed  to  flow  and 
be  discharged  into  the  said  stream,  and  by  the  said  stream  carried  into  said 
lake,  the  bass,  pickerel,  sunfish,  and  perch  in  said  lake  were  killed  and  de- 
stroyed. The  court  will  presume  that  the  stream  of  fresh  water  is  a  natural 
stream,  and  that  it  flowed  into  the  lake  when  the  noxious  substance  was 
emptied  into  it  by  the  defendant. 

K  there  is  anything  in  the  objection  that  the  defendant  is  not  alleged  to  be 
a  corporation,  the  indictment  is  amendable  under  the  statute.  This  is  no 
more  a  material  part  of  the  indictment  than  the  name  of  the  defendant,  which 
may  always  be  corrected. 

The  only  remaining  objection  relied  upon  by  the  defendant  is  the  radical 
one  that  the  act  is  unconstitutional,  under  article  4,  §  7,  par.  4,  of  the  state 
constitution,  which  provides  "that  no  law  sliall  be  revived  or  amended  by  rei- 
erence  to  its  title  only,  but  the  act  revived,  or  the  section  or  sections  amended, 
shall  be  inserted  at  length.''  This  statute  is  the  full  text  of  the  law  as 
amended.  This  form  of  legislation  is  approved  in  Van  Riper  v.  Parsons,  40 
N.  J.  Law,  123,  and  in  Colwell  v.  Chamberlin,  48  N.  J.  Law,  387.  I  think 
the  law  is  correctly  stated  in  those  cases.  The  same  view  has  been  taken  in 
other  states  where  a  like  provision  in  the  fundamental  law  exists.  Cooley, 
Const.  Lim.  §  152;  People  v.  Pntcliard,  21  Mich.  236;  State  v.  Draper,  47 
Mo.  29. 

It  is  not  necessary,  in  legislation  amending  sUitutes,  to  set  fortli  the 
amended  statute,  and  also  the  statute  as  it  was  before  amendment.  Themis- 
chief  to  be  remedied  by  the  constitutional  provision  does  not  require  it,  nor 
does  the  language  of  the  constitution.  In  Eoeniham  v.  Hulit,  45  N.  J.  Law, 
53,  no  dissent  is  expressed  from  this  view.  So  far  as  it  has  any  bearing  on 
the  question,  it  i»  in  accord  with  the  previous  cases.  The  contention  there 
was  that  the  change  in  the  law  could  not  be  made  without  re-enacting  a  sec- 
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n  of  the  act  of  1876,  and  incorporating  in  it  the  provisions  of  the  act  of 
S2,  No  reference  was  made  to  the  previous  decisions,  and  there  was  no  in- 
ition  by  the  general  expression  used  to  cast  any  doubt  upon  them. 
In  my  opinion  the  third  count  of  the  indictment  is  good,  and  the  motion  to 
ash  should  be  denied.  This  is  an  Important  statute,  intended  for  the  pres- 
iration  of  rights  valuable  to  the  public  and  to  private  individuals.  While 
3  defendant  should  be  accorded  all  of  his  substantial  rights,  the  courts  should 
t  resort  to  finely-drawn  legal  quibbles  for  the  purpose  of  defeating  the  en- 
cement  of  the  law. 


?ATR  (HoLZWOBTH,  Prosecutor)  f).  BoAKD  OF  Health  of  the  City  of 

Newark. 

(Supreme  Court  of  New  Jersey,    November  8,  1887.) 

pbal—Fbom  Police  Justice  to  Commow  Pleas— Violation  of  Health  Obdivancb. 
The  Essex  pleas  has  no  jurisdiction  to  hear  an  appeal  from  the  Judgment  of  a 

police  justice  in  a  suit  for  a  penalty  for  violating  an  ordinance  of  the  bo»rd  of 

health. 
<llabus  by  the  Cbwrt.) 

Dn  certiorari  from  common  pleas,  Essex  county;  Kirepatrick,  Johnson, 

i  Ledwith,  Judges. 

/o?m  H,  Hardin,  for  defendant.     W,  H.  Conocer  and  SamL  J,  McDonald, 

'  plaintiffs. 

Van  8YCKEL,  J.  This  action  was  brought  before  a  police  justice  of  the 
y  of  Ntiwark,  to  recover  a  penalty  for  the  violation  of  an  ordinance  of  the 
ard  of  health  under  act  of  1886,  p.  289,  §  23.  The  conviction  before  the 
lice  justice  was  taken  by  appeal  to  the  Essex  pleas,  and  there  affirmed.  The 
je  is  certified  to  this  court  for  review  of  these  proceedings.  Will  an  appeal 
in  such  case  to  the  Essex  pletia?  The  proceedings  authorized  by  the  twenty- 
ird  section  of  the  act  of  1886  are  summary.  There  is  no  appeal  from  the 
igment  of  a  police  Justice  to  the  common  pleas,  unless  it  is  granted  by  stat- 
B.  The  fiftieth  section  of  the  Newark  Charter  gives  police  justices  juris- 
jtion  in  civil  cases  only  where  action  is  for  recovery  of  a  penalty  for  violat- 
y  a  city  ordinance.  Section  56  provides  that  there  may  in  such  case  be  an 
peal  as  in  case  of  civil  suits  before  justices  of  the  peace.  This  right  of  ap- 
al  is  thus  restricted  to  suits  for  violation  of  city  ordinances.  Does  the  grant 
jurisdiction  to  police  justices,  to  try  in  a  summary  way  a  violation  of  an 
linance  of  the  board  of  health,  carry  with  it  by  implication  the  right  of  ap- 
j,\  to  the  common  pleas?  I  cannot  see  how  it  does.  The  power  exercised 
the  police  justice  being  a  special  statutory  power,  is  circumscribed  within 
3  limits  defined  by  the  legislative  act.  What  is  not  granted  thereby  is  with- 
Id.  The  words  in  the  twenty-third  section,  "unless  an  appeal  be  granted," 
ly  lead  to  the  inference  that  the  draughtsman  of  tlie  law  supposed  there 
ght  be  an  appeal  by  some  proceeding,  but  they  do  not  give  the  right  of  ap- 
xl  to  the  pleas,  if  it  did  not  exist  without  them.  There  is  no  other  language 
the  act  relating  to  an  appeal.  The  Essex  pleas,  tlierefore,  was  without  ju- 
diction  to  hear  the  case  on  appeal. 

The  judgment  of  the  Essex  pleas  should  be  set  aside,  and  the  case  remitted 
3re,  and  the  appeal  dismissed  in  that  court. 


State  (Edward  Bloom,  Prosecutor)  v,  Stenner, 

{Sujyreme  Court  of  New  Jersey.    Noveinber  8,  1887.) 

lUSTICE  OF  THE   PeACE— JUKISDKTIOX — ACTION    FOR  CumNG   TkEES. 

a  justice  of  the  peace  has  jurisdiction  uf  an  action  for  cutting  or  destroying  grow- 
ing trees,  where  the  plaintitFcan  prove  actual  possession  of  the  premises. 
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2.  SaMB— PbOOP  op  POflSSRSIOlV. 

In  such  case,  upon  proof  of  the  catting  and  of  possession,  the  plaintiffis  entitle<] 
recover  the  value  of  the  trees. 

3.  Samb— Title  Involved— Dismissal. 

If  the  defendant  produces  evidence  that  the  plaintiff  is  entitled  only  to  a  teni 
rary  possession,  and  that  the  fee  is  in  another,  a  question  of  title  is  presented  in 
case,  and  therefore  the  Justice  uiost  disiuias  the  suiti  because  be  has  not  jurist 
tion  to  try  it. 
{Syllabus  by  the  Ootirt,) 

On  certiorari  from  common  pleas,  Hunterdon  county;  Sanderson.  Di 
HAM,  and  CuLLEM,  Judgeti. 

Paul  A.  Qiieeii  and  R,  8.  Kuhl,  for  plaintifif.  /.  If,  VoorheeSt  for  defei 
ant. 

Van  Stckel,  J.  This  was  an  action  of  trespass  on  the  case,  instituted 
a  justice's  court,  charging  the  defendant  with  carelessly  burning  brush,  a 
so  negligently  guarding  it  that  the  fire  was  communicated  to  lands  of  I 
plaintiff,  and  his  rails,  growing  trees,  and  blackberry  bushes  were  destroy 
On  the  trial  of  the  ap(>eal  before  tlie  Hunterdon  pleas,  the  court  refused 
allow  the  plaintiff  to  prove  the  damage  to  the  growing  trees,  on  the  grou 
that  a  justice  of  the  peace  had  no  jurisdiction  to  try  a  case  involving  such 
injury. 

In  Edgar  v.  Aniiess,  47  N.  J.  Law,  465,  2  Atl.  Rep.  246,  Mr.  Just 
Reed  says  that  "in  actions  for  trespass  upon  land,  if  the  plaintiff  rests 
case  upon  proof  of  possession  in  fact,  which  was  invaded,  no  question  of  ti 
within  the  meaning  of  justices'  act  arises."  A  justice  of  the  peace  has  jui 
diction  of  an  action  of  trespass  for  cutting  down  grass  and  growing  trees,  a 
digging  and  removing  soil ;  and  in  such  action  possession  only,  and  tbealle^ 
trespass,  need  be  proved  to  support  the  action.  Oreffory  v.  Kanouse,  UK. 
Law,  62;  Winter  v.  Peterson,  24  N.  J.  Law,  624.  In  the  latter  case  the  oi 
damage  charged  was  the  cutting  of  a  single  tree;  anda  judgment  for  subsU 
tial  damage  was  affirmed.  The  plaintiff  may  prove  actual  possession,  I 
cannot  establish  a  constructive  possession  by  production  of  documentary 
other  evidence  of  his  title.  Osbojue  v.  Butcher,  26  N.  J.  Law,  308;  Can 
field  V.  Johnson,  21  N.  J.  Law,  83;  Hill  v.  Carter,  16  N,  J.  Law,  87:  Z>i( 
erson  v.  Wadaioorth,  33  N.  J.  Law,  357.  It  is  the  necessity  of  produci 
title,  other  than  mere  possession,  to  establish  the  right  of  the  plaintiff  to  si 
that  is  the  test  by  which  to  determine  whether  any  particular  case  is  withe 
the  jurisdiction  of  the  justice's  court,  is  the  language  used  by  Mr.  Just 
Depue  in  Dickerson  v.  Wadsworth, 

There  is  no  doubt  that  the  action  of  trespass  quare  clatuum  /regit  is  a 
nizable  in  a  justice's  court,  and  that  it  can  be  maintained  by  one  wlio  can  sb 
himself  to  be  in  actual  possession.  There  is  no  distinction  in  point  of  jui 
diction  arising  from  tlie  extent  or  character  of  the  injury  sought  to  be 
dressed,  and  no  test  of  that  character  has  been  applied  in  the  adjudicated  cas 
The  jurisdiction  does  not  exist  only  when  the  injury  is  transient,  as  the  trea 
ing  down  of  grass  and  herbage,  and  fail  when  it  is  permanent,  as  the  cutti 
of  growing  trees,  or  siibverling  and  carrying  away  the  soil.  The  plaintifl 
not  allowed  in  the  former  instance  to  rest  on  proof  of  mere  possession,  a 
bound  in  the  latter  to  add  some  proof  of  title.  In  either  case,  proof  of  ti 
is  unnecessary  in  any  court,  unless  made  essential  by  evidence  pitKiuced 
offered  on  the  pait  of  the  defense.  If,  in  a  justice's  court,  the  defendant  1 
a  right  superior  to  the  plaintiff's  right  of  possession,  he  must  plead  til 
Hence,  in  respect  to  jurisdiction,  no  distinction  grows  out  of  the  extent  of  t 
injury  committed.  This  is  the  clear  expression  of  the  adjudications  whJ 
have  been  made  in  this  court.  Gregory  v.  Kanouse,  11  N.  J.  Law,  62;  Wi 
ter  y.  Peterson^  24  N.  J.  Law,  524;  Dickerson  v,  Wadsworth,  33  N.  J.  La 
357. 
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In  Gregory  ▼.  Kanatue,  the  sUite  of  demand  in  the  Justice's  court  charged 
the  defendant  with  breaking  and  entering  his  close,  and  cutting  down  and  de- 
stroying 50  trees  and  50  saplings  there  growing.  Judgment  was  recovered 
by  the  plamtiif  below,  and  the  case  was  certifled  into  this  court.  The  conten- 
tion here  was  that  the  cause  of  action  whs  not  within  the  jurisdiction  of  a 
justice  of  the  peace,  being  in  trespass  for  breaking  and  entering  upon  lands, 
and  the  gravamen  in  part  being  a  permanent  injury.  Chief  Justice  Ewing 
delivered  the  opinion  of  this  court,  affirming  the  judgment  below.  He  re- 
views the  previous  adjudications  on  the  subject,  and  says  that,  as  to  the  ques- 
tion of  jurisdiction,  there  is  no  necessary  distinction  growing  out  of  the  ex- 
tent of  the  injuries  which  furnish  the  respective  causes  of  action,  and  thattbe 
right  of  action  is  not  denied  in  a  justice's  court  wlien  the  injury  is  permanent, 
as  the  cutting  down  of  growing  trees. 

In  Dickerson  v.  Wadntoorth,  wliere  the  action  had  been  brought  in  the  cir- 
cuit court  for  cutting  trees  on  uninclosed  woodland,  of  which  the  plaintiff  had 
not  actual  possession,  but  to  which  he  had  title,  the  question  certifled  to  this 
court  was  whether  the  plaintiff  was  entitled  to  costs,  he  having  recovered  less 
than  $100  damages.  Mr.  Justice  Depue,  in  delivering  the  opinion  of  the 
court,  cites  the  case  of  Gregory  v.  Kanouse,  and  expressly  puts  the  right  of 
Dickerson  to  costs  in  the  circuit  upon  the  clear  distinction  that  Dickerson's 
possession  was  not  actual,  but  constructive,  and  could  be  proved  only  by  prov- 
ing title.  No  allusion  was  made  to  the  fact  that  the  injury  was  of  a  perma- 
nent cliaracter.  It  seems  to  have  been  conceded  in  that  case  that,  if  actual 
possession  could  be  shown,  a  justice  of  the  peace  would  have  jurisdiction. 

Vantyl  v.  Marsh,  5  N.  J.  Law,  507,  and  Dixon  v.  ScotU  18  N.  J.  Law, 
430,  are  not  in  conflict  with  the  cases  before  referred  to.  The  former  case 
was  a  suit  in  a  justice^s  court  for  erecting  and  keeping  up  a  mill-dam  on  the 
river  Rahway,  by  means  whereof  the  waters  of  the  river  were  flowed  back 
upon  the  lands  whereof  the  plaintiff  had  a  tenancy  in  fee-simple,  so  that  his 
grass,  wood,  and  standing  timber  were  destroyed.  The  latter  was  an  action 
on  the  case  in  the  circuit  court  for  maintaining  and  keeping  up  a  dam,  by 
which  the  plaintiff*s  meadows  were  overflowed.  In  one  count  of  the  decla- 
ration the  plaintiff  claims  that  he  is  lawfully  seized  and  possessed  of  the  in- 
jured close.  The  jury  rendered  a  verdict  for  the  plaintiff  for  five  dollars.  The 
only  question  in  this  court  was  whether  the  plaintiff  was  entitled  to  costs. 
That  these  cases  were  properly  decided  I  think  there  can  be  no  doubt  what- 
ever. In  both  cases  the  plaintiff  set  up  in  his  declaration  title  to  the  free- 
hold, and  the  right  of  the  defendant  to  erect  and  maintain  his  dam  as  it  was 
at  the  time  of  the  alleged  injury,  necessarily  raised  a  question  of  title,  which 
is  without  the  jurisdiction  of  a  justice  of  the  peace.  Chief  Justice  Horn- 
blower  said  that,  wherever  the  plaintiff  must  necessarily  show  title  to  re- 
cover the  damages  claimed,  the  justice  has  no  jurisdiction. 

Assuming  this  to  be  the  test,  was  it  necessary  to  prove  title  in  the  princi- 
pal case?  This  point  is  put  entirely  at  rest  by  the  case  of  Todd  v.  Jackson, 
(in  the  court  of  errors  and  appeals,)  26  N.  J.  Law,  525.  That  was  not  a  case 
in  a  justice's  court;  but  Chancellor  Williamson,  who  delivered  the  opinion, 
discusses  very  fully  what  proof  must  be  made  by  the  plaintiff  in  an  action  of 
trespass  qtiare  clausum  /regit  to  entitle  him  to  recover  for  the  full  injury 
committed  by  the  trespasser.  He  says,  on  page  537,  that  the  injury  done  by 
the  trespass  was  to  the  permanent  injury  of  the  freehold,  and  that  the  judge 
at  the  circuit  seemed  to  think  that,  in  order  to  entitle  the  plaintiffs  to  recover 
the  full  extent  of  the  injury  done,  it  was  necessary  for  them  to  show  title, 
and  the  supreme  court  adopted  the  same  view.  But  he  further  sa}'s  '*that, 
in  order  to  establish  the  materiality  of  the  deed  as  evidence,  you  must  maintain 
the  broad  proposition  that,  in  an  action  of  trespass  quare  clausum  /regit,  it 
is  necessary,  in  order  to  entitle  tlie  plaintiff  to  recover  the  full  extent  of  dam- 
ages done  to  the  freehold,  that  he  should  prove  his  title  to  the  inheritance.   If 
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the  proposition  be  true,  then  if  A.  bring  an  action  against  B.  for  cutting  down 
timber  trees  upon  his  land,  or  pulling  down  a  house,  A.  cannot  recover  the 
value  of  the  building,  or  of  the  trees  cut,  unlass  he  shows  his  title  in  the  land, 
in  addition  to  his  possession.  I  think  it  may  be  affirmed  with  great  confidence 
that  such  a  principle  cannot  be  found  laid  down  by  any  elementary  writer, 
and  that  no  respectable  authority  can  be  found  for  it.  The  action  of  trespass, 
both  as  to  real  and  personal  property,  is  a  posst  ssory  action.  A  party  in  pos- 
session is  prima  fade  the  owner,  and  that  possession  will  entitle  him  to  re- 
cover to  the  extent  of  the  injuiy  done,  unless  the  defendant  show  something 
in  mitigation  of  the  damages.  If,  then,  the  defendants  could  avail  themselves 
of  the  principle  laid  down  by  the  judge,  that,  *  if  the  plaintiffs  had  no  inter- 
est there  beyond  a  naked  possession,  the  amount  of  their  recovery  should  be 
graduated  by  one  scale.*  It  was  incumbent  on  them,  in  order  to  entitle  them- 
selves to  have  the  damages  graduated  by  that  scale,  to  prove  that  the  plain- 
tiffs had  no  interest  beyond  a  naked  possession,  or  to  qualify  the  possession 
in  some  way.  The  defendants  raised  no  such  issue  before  the  jury.  They 
offered  no  evidence  to  qualify  the  possession  of  the  plaintiff.  They  did  not 
rebut  the  pnma  facie  case,  which  resulted  from  the  fact  of  possession,  that 
the  plaintiffs  were  entitled  to  the  full  extent  of  the  injury."  This  clear  and 
unmistakable  exposition  of  the  law  on  this  subject  by  so  eminent  a  judge, 
concurred  in  by  a  full  court,  including  Chief  Justice  Green,  leaves  no  room 
for  controversy.  It  is  applicable  alike  in  all  courts  where  the  action  of  tres- 
pass quare  clauaum  may  be  tried. 

When  the  plaintiff  proved  his  possession  In  the  trial  court  below,  he  was 
entitled  to  be  regarded  prima  facie  as  the  owner,  and  that  possession,  in  the 
language  of  Chancellor  Williamson,  entitled  him  to  recover  to  the  extent  of 
the  injury  done,  unless  the  defendant  showed  something  in  mitigation  of  the 
damages.  If  the  plaintiff  recovered  to  the  extent  of  the  injury  done,  that  re- 
covery would  be  a  bar  to  any  future  suit  by  him  as  owner  of  the  fee  for  the 
same  injury.  But  if  the  plaintiff  was  in  possession  under  another,  and  not 
the  owner  of  the  fee,  how  would  the  defendant  protect  himself  from  a  suit  by 
the  remainder,  and  from  being  coerced  to  pay  twice  for  the  same  injury?  The 
defendant  had  a  right,  as  Chancellor  Williamson  says,  to  set  up,  in  mitiga- 
tion of  damages,  that  the  title  to  the  land  was  in  a  third  person,  to  whom  he 
would  be  responsible  for  the  injury  done  to  the  reversionary  interest,  and  not 
until  then  would  a  question  of  title  arise  in  the  case. 

What  will  be  the  defendant's  remedy  in  a  justice's  court  in  such  a  junc- 
ture, where  it  is  not  competent  to  try  title  to  lands?  This  question  is  clearly 
answ^ed  by  three  recent  cases  in  this  court.  If  the  defendant  in  a  justice's 
court  offers  to  prove  title  to  lands  either  in  himself,  or  another  under  whom 
he  justifies,  the  justice  should  refuse  tlie  offer.  The  remedy  is  to  plead  title. 
But  if  the  offer  is  to  prove  absence  of  title  merely  in  the  plaintiff,  and  such 
evidence  is  relevant,  the  justice  should  dismiss  the  action  for  want  of  juris- 
diction. Messier  v.  Fleming^  41  N  J.  Law,  108;  Jeffrey  v.  Otjoen^  Id.  260; 
Bdgar  v.  Anness,  47  N.  J  Law,  465,  2  Atl.  Rep.  246.  The  first  of  these 
cases  was  a  suit  for  rent,  in  a  justice's  court.  Tlie  defendant  offered  a  deed 
in  evidence  to  prove  that  the  title  to  the  demised  premises  had  passed  out  of 
the  plaintiff,  and  that  another  person,  his  grantee,  was  entitled  to  recover  the 
rent  sued  for.  The  justice  refused  to  entertain  this  offer  of  defense,  and  pro- 
ceeded to  judgment  against  the  defendant.  This  court  held  that  it  was  the 
duty  of  the  justice  to  dismiss  the  case  for  want  of  jurisdiction.  This  rule  Wf^ 
approved  in  Jeffrey  v.  OweUy  and  again  applied  in  the  more  recent  case  of 
Edgar  v.  Anness. 

It  was  competent,  therefore,  for  the  plaintiff,  upon  proof  of  his  possession, 
in  the  case  under  review,  to  show  the  full  extent  of  the  damages  done,  and  to 
recover  to  that  extent  in  the  absence  of  mitigating  evidence.  If  the  fact  was 
that  the  plaintiff  was  not  the  owner  of  the  lands  trespassed  upon,  or  if  the  de- 
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fendant  could  offer  evidence  to  establish  that  fact,  his  proper  course  was  to  do 
so  in  reduction  of  damages.  That  would  have  legally  introduced  into  the  case 
a  question  of  title,  which  the  justice  could  not  have  tried,  and  it  would 
tlierefore  have  been  his  duty  to  dismiss  the  suit  for  want  of  jurisdiction. 

If  it  appears  that  the  plaintiff  is  entitled  only  to  temporary  possession,  and 
is  not  the  owner  of  the  fee,  it  has  been  the  fettled  law  since  the  case  of  Paiir- 
ton  V.  Isham^  3  Levinz,  359,  that  the  plaintiff  can  recover  merely  for  the 
injury  to  his  possession,  and  the  right  to  recover  the  substantial  damages  in- 
heres in  the  reversioner.  Pantam  v.  TsTiam,  1  Salk.  19;  Evans  v.  Evans,  2 
Camp.  491;  Blackett  v.  Lowes,  2  Maule  &  S.499;  1  Add.  Torts,  371,  §  362;  2 
Tayl.  Land!.  &  Ten.  §  771.  Hence  it  is  competent  for  the  defendant  in  tres- 
pass quare  clausum  to  set  up  that  the  freehold  is  in  another,  and  that  involves 
a  question  of  title  not  triable  by  tlie  inferior  tribunal.  If  the  plaintiff  wishes 
to  avoid  a  dismi&tal  of  his  suit,  be  must  ask  for  damages  to  the  possession 
merely,  admitting  that  he  has  no  title. 

The  evidence  offered  by  the  plaintiff,  on  the  trial  below,  was  competent  and 
admissible,  and  should  not  have  been  rejected.  The  judgment  should  be  re- 
versed.   

State  (Bray  and  others,  Prosecutors)  v.  Board  of  Chosen  Fiie£HOIJ>- 

ERS  OF  (}OUNTY  OF  HUDSON. 
(Supreme  Qnuri  of  New  Jenejf.    November  8, 18870 

OoiisrmTTioHAL  Law— Spkcial  LeGisLATioir— Impbovkmbnt  op  Public  Roads. 

The  act  of  May  28, 1886,  p.  369,  entitled  "  An  act  to  authorize  the  boanis  of  choeen 
freeliolders  in  toe  respective  counties  in  this  stale  to  lay  oat,  open,  and  improve  a 
public  road  in  each  of  the  counties  in  this  state,"  is  unconstitutional,  because  one 
county  is  excepted  from  its  operation. 

iSyUabus  6y  the  Cburt.) 

On  certiorari. 

Geo.  Van  Hornt  for  plaintiff.    John  A.  McQrath,  for  defendant. 

Van  Syckel,  J.  The  writ  in  this  case  is  prosecuted  to  determine  whether 
the  board  of  chosen  freeholders  of  the  county  of  Hudson  have  authority  to  lay 
out  and  improve  a  certain  public  road,  by  virtue  of  the  act  entitled  "An  act 
to  autliorize  the  boards  of  chosen  freeholders  in  the  respective  counties  in  this 
state  to  lay  out,  open,  and  improve  a  public  road  in  each  of  the  counties  of 
this  state,"  approved  May  28,  1886,  (page  369.)  The  first  section  of  the  act 
authorizes  the  boards  of  freeholders  in  the  respective  counties  of  this  state, 
except  such  counties  as  have  county  road-boards,  to  lay  out  and  improve  a 
load,  if  a  majority  of  persons  entitled  to  vote  for  members  of  iissembly  shall 
vote  to  hiy  it  out.  This  it  is  admitted  is  special  and  local  legislation,  under 
the  case  of  Closson  v.  Trenton.  48  N.  J.  Law,  438,  5  Atl.  Rep.  323.  But  the 
defendant  says  that  by  section  2  of  the  act,  when  a  majority  of  the  persons 
voting  authorize  the  laying  out,  the  freeholders  of  any  county  shtdl  have  power 
to  lay  out  the  road,  and  that,  this  being  the  last  declaration  of  legislative  will, 
prevails  over  the  tirst  section,  and  makes  the  act  applicable  to  all  counties,  ex- 
cepting none.  This  construction  of  the  second  section  cannot  be  adopted. 
The  second  section  provides  that  due  notice  shall  be  given  by  such  boards  of 
chosen  freeholders  of  the  time  and  place  of  holding  the  election  provided  in 
the  first  section.  The  only  boards  of  freeholders,  therefore,  which  can  give 
such  notice,  are  the  boards  named  in  the  first  section,  which  are  boards  in 
counties  having  no  road-board.  An  election  cannot  be  held  without  the  re- 
quired notice,  and  therefore  the  only  counties  in  which  elections  can  be  held 
are  counties  having  no  road-boards.  The  county  of  Essex  has  a  road-board, 
and  to  that  county  the  act  of  1886  cannot  apply.  In  my  opinion  the  act  un- 
der which  the  work  in  question  is  promoted,  is  unconstitutional.  The  certi- 
fied proceedings  should  be  set  aside,  with  costs. 
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Miller  «.  Ternanb. 

(Sunrmne  C&uri  of  New  Jersey,    November  7.  1887.) 

Bviobnos—Dbclabations-'Adybbsb  Possmsioir. 

A  person  in  possession  of  land  declared  that  **it  was  hers  as  long  as  she  lived,  but 
after  her  death  it  was  Mr.  Miller's."  JJeldf  that  this  declaration  was  competent  ev- 
idence against  those  claiming  under  the  possessor,  and  that  it  tended  to  prove  that 
the  possession  was  not  advene  to  Mr.  Miller's  title  to  the  property  ailer  the  death 
oi  the  declarant 

{Sjfilalnu  by  the  (  jurL) 

In  ejectment.  On  case  certified  from  Mercer  countj  circuit  court  by  Chief 
Justice  Beaslet. 

Geo.  2>.  Scudder,  for  plaintiff.    C  H.  Beasley,  for  defendant. 

Dixon,  J.  John  Miller  and  Henry  Heintz,  being  the  owners  of  adjoining 
houses  and  lots  in  Trenton,  entered  into  a  written  agreement,  dated  Decem- 
ber 80,  1852,  which  provided  that,  "so  long  as  said  Ueintz  owns  said  house 
and  lot  conveyed  to  him,  he  shall  and  may  occupy  and  enjoy  that  part  of  the 
lot  in  the  rear  of  said  Miller's  house  as'it  now  stands  fenced  off,  until  such 
times  as  he  shall  sell  and  dispose  of  the  same  to  any  other  person. "  Henry 
Heintz  entered  into  possession  under  said  contract,  and  died  in  possession  b^ 
fore  1863.  At  his  death  he  devised  his  said  house  and  lot  to  his  wife,  Bridget, 
for  life,  and  she  thereupon  took  possession  of  the  same,  and  also  of  said  part 
of  the  Miller  lot,  which  she  retained  until  her  death,  in  1885.  During  her 
life-time  she  leased  the  premises  to  the  defendant,  who  is  still  in  possession. 
The  plaintiff  is  the  devisee  of  John  Miller,  who  died  a  short  time  ago.  Some 
time  between  1863  and  1875  Bridget  Heintz.  while  in  possession  of  the  prop- 
erty, declared  that  "the  piece  of  land  (meaning  the  rear  portion  of  the  Miller 
lot)  was  hers  as  long  as  she  lived,  but  at  her  death  it  was  Mr.  Miller's."  Be- 
tween 1875  and  1880  she  declared  that  that  strip  of  land  did  not  belong  to  her. 
In  1886  the  plaintiff  brought  in  the  Mercer  circuit  an  action  of  ejectment  for 
the  rear  portion  of  the  Miller  lot,  and  the  defendant  insisted  that  Bridget 
Heintz  had  acquired  a  good  title  against  the  plaintiff  by  adverse  possession. 
The  cause  was  certified  to  this  court  for  its  advisory  opinion  on  the  questions 
(1)  whether  the  original  entry  of  Bridget  Heintz  upon  the  strip  of  land  in 
controversy  was  hostile,  or  by  permission  of  the  owner,  John  Miller;  (2) 
whether  or  not  the  possession  of  said  strip  of  land  by  Bridget  Heintz,  and  the 
tenants  holding  under  her,  was  adverse,  and  so  continued  for  the  statutory 
period  of  time. 

In  order  that  the  possession  of  land  may  be  adverse,  it  must  be  in  denial  of 
the  title  of  the  true  owner,  or  with  an  intention  to  make  title  against  him. 
Foulke  v.  Bond,  41  N.  J.  Law,  527.  If,  therefore,  the  possession  be  in  rec- 
ognition of  and  submission  to  the  title  of  the  true  owner,  in  whole  or  in 
part,  it  will  to  the  same  extent  not  be  adverse.  Whether  the  possession  is 
advei-se,  or  is  in  recognition  of  and  submission  to  the  title  of  the  true  owner, 
may  be  legally  shown  by  the  declarations  of  the  possessor  during  his  posses- 
sion, according  to  either  of  two  well-settled  rules  of  law.  One  is  that,  when 
the  acts  of  persons  are  evidence,  their  contemporaneous  declarations,  giving 
character  to  those  acts,  are  also  evidence  as  part  of  the  res  gestce.  Lose  v. 
Jones,  39  N.  J.  Law,  707.  The  other  is  tliat  the  declarations  of  a  person,  in 
possession  of  land,  which  tend  to  limit  his  title,  are  competent  evidence  against 
those  claiming  under  him.  Toumaend  v.  Johnson,  3  N.  J.  Law,  706;  Horner 
V.  Stilltvell,  35  N.  J.  Law,  307;  Doe  v.  Langfleld,  16  Mees.  &  W.  497;  1  Phil. 
Ev.  313. 

In  the  present  case,  the  declaration  of  Bridget  Heintz,  made  during  her 
possession,  and  while  John  Miller  was  the  legal  owner,  to  the  effect  that  the 
land  in  controversy  was  hers  as  long  as  she  lived,  but  at  her  death  was  Mr. 
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Miller's,  was  competent  evidence  against  the  defendant,  and  tended  to  prove 
that  the  original  entr^of  Mis.  Heintz  had  not  been  hostile  to  the  title  of  John 
Miller  in  the  reversion  at  her  death,  and  that  her  possession  was  in  recogni- 
tion of  and  submission  to  such  a  title,  and  not  adverse  thereto.  Tliere  being 
no  evidence  to  the  contrary,  the  circuit  court  should  be  advised  that  the  en- 
try of  Bridget  Heintz  was  not  hostile  to,  and  her  possession  was  not  adverse 
to,  the  title  which  the  present  plaintiff  sets  up. 


Statb  (Bowteb  and  others.  Prosecutors)  v.  City  Council  of  Camden. 

State  (Beed  and  others.  Prosecutors)  v.  Same. 

{Supreme  Oowi  of  New  Jersey,    November  8,  1887.) 

1.  MuKiciPAL  Corporations— Statutb  Applicable  to— Construction. 

An  act  of  the  legislature  which  in  terms  8p))1ies  to  all  cities  must  be  construed  to 
apply  to  all,  and  to  repeal  all  inconsistent  legislation.  If  any  city  is  excepted  from 
its  operation,  either  by  expression  or  by  implication,  It  would  be  a  special  law,  and 
therefore  unconstitutional.  The  implication  in  such  case  will  not  be  made  that 
an  exception  is  intended.  The  interpretation  which  validates  the  law  will  be 
adopted.  Therefore  the  act  of  March  25,  1881,  applies  to  Gamdeu. 
X  Same— Taxation— PowRB  of  Reckiveb  to  Sell  Land. 

Under  the  provisions  of  the  city  charter  of  Camden,  the  receiver  of  taxes  must  col- 
lect all  taxes  which  are  not  made  by  the  sale  of  lands.    He  has  no  authority  to  sell 
lauds  for  taxes,  and  no  duty  to  perform  with  respect  to  assessments  for  street  and 
sewer  improvements. 
3.  Same— Taxes  Payable  to  Treasubeb— Actions  in  Name  of. 

The  city  treasurer  is  the  officer  to  whom  payment  of  assessments  must  be  made, 
#    and  in  whose  name  suit  must  be  brought  to  compel  payment  if  necessary  so  to  do. 
A.  Same. 

Under  the  fonrth  section  of  the  Martin  act,  the  city  treasurer  is  the  officer  whose 
doty  it  is  to  collect  the  readjusted  taxes,  assessments,  and  water  rents,  and  sell  lands 
for  the  non-payment  thereof. 
6.  Same— PowEB  of  Council— Sale  by  Solicitob. 

The  seventeenth  section  of  the  city  charter  applies  both  to  taxes  and  assessments, 
and  authorized  the  city  council  to  pass  the  resolution  directing  the  city  solicitor  to 
proceed  and  sell  lands  to  enforce  payment  of  any  taxes  or  assessments  which  may 
be  a  lien  thereon. 

6.  Same— Pboyisions  of  Chabteb. 

In  the  case  specified  bv  section  18  of  the  Martin  act,  the  city  council  may  elect  to 
proceed  under  the  city  charters,  and  in  that  event  the  provisions  of  the  city  charter 
must  regulate  the  proceedings. 

7.  Same— Obdinances— iMPoeiNQ  Donn  of  Rbceiyeb  upon  SoLicrroB. 

fck>  far  as  the  ordinances  of  the  city  council  impose  upon  the  dtv  solicitor  the 
duties  which  are  required  to  be  performed  by  the  receiver  of  taxes,  they  are  unau- 
thorized and  illegal. 
{SyUaHnu  by  the  QmrU) 

On  eertiorarif  reviewing  city  ordinances  and  a  resolution  of  common  coun- 
cil. 

Herbert  A.  Drake,  James  B.  Hays,  Joseph  CotUt,  and  8ainl.  H.  Qrey, 
for  prosecutors.  /.  Willard  Morgan,  David  J.  Pancoast,  and  Peter  L.  Voor- 
hee$,  for  defendants. 

Van  Syckel,  J.  These  cases,  which  were  argued  together,  bring  up  for 
review  an  ordinance  revising  the  ordinances  of  the  city  of  Camden,  passed 
December  80,  1886,  and  also  the  following  resolution  of  the  common  council 
of  said  city,  passed  March  81,  1887:  "Resolved,  that  the  city  solicitor  be  and 
be  is  hereby  authorized  and  directed  to  proceed  and  sell,  according  to  law,  all 
lands,  tenements,  and  real  estate,  to  enforce  the  payment  of  any  taxes  or  as- 
sessments which  may  be  a  lien  thereon,  according  to  law."  The  cases  may 
be  disposed  of  by  considering— Ft'r**,  whether  the  revised  ordinances  certi- 
fied have  been  published  according  to  law;  second,  whether  sections  7, 29,  81, 
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64,  88,  89,  and  143  of  the  revised  ordinances,  or  any  of  them,  are  in  any  re- 
spect illegal;  third,  whether  the  common  council  could  lawfully  authorize 
the  city  solicitor  to  sell  lands  for  unpaid  taxes  and  assessments. 

The  twenty -ninth  section  of  the  city  charter  prescribes  the  manner  of  pub- 
lishing ordinances,  with  the  proviso  that,  whenever  the  city  council  shall 
cause  a  revision  of  the  city  ordinances  to  be  made,  and  shall  direct  the  same 
to  be  published  in  a  printed  volume,  it  shall  not  be  necessary  to  publish  such 
revised  ordinances  in  a  newspaper.  The  ordinance  under  review  was  pub- 
lished as  directed  by  this  proviso.  The  certiorari  commands  the  city  council 
to  return  the  proof  of  the  publication  of  the  certified  ordinance.  The  only 
publication  tliat  affirmatively  appears  by  the  return  to  have  been  made  is  the 
publication  in  the  printed  volume.  The  presumption  under  this  return  must 
be  that  no  other  publication  was  made.     State  v.  Trenton,  36  N.  J.  Law,  499. 

By  an  act  entitled  "An  act  concerning  the  publication  of  ordinances,  finan- 
cial statements,  and  other  public  notices,"  approved  March  25, 1881,  it  is  pro- 
vided that  "in  all  cities  of  this  state  the  ordinances  passed  shall  be  published  in 
at  least  one  newspaper  of  the  city  for  at  least  two  insertions  before  said  ordi- 
nance shall  become  binding  and  operative."  Laws  1881,  p.  295.  The  said 
act  further  provides  that  all  acts  or  parts  of  acts  in  conflict  with  it  are  repealed. 
It  is  contended  that  this  general  law  does  not  repeal  the  special  provisions  of 
the  city  charter.  8fieridan  v.  Stevenson,  44  N.  J.  Law,  371.  is  relied  upon 
to  support  this  view.  It  will  be  observed  that  the  statute  which  was  claimed 
in  that  case  to  have  the  repealing  effect  did  not  in  terms  relate  to  cities,  but 
was  a  general  tax  law.  The  court  there  held  that  it  was  a  question  of  inten- 
tion, and  that  the  repealing  clause  must  be  so  expressed  as  to  manifeet  tl\p 
legislative  intention  to  include  all  acts,  whether  special  or  local  or  other wise» 
inconsistent  with  the  provisions  of  the  act.  The  rule  is  correctly  stated  by 
Chancellor  Green  in  SchooUDUtiict  v.  WhiUhead,  13  N.  J.  Eq.  290.  "Every 
statute  is  by  implication  a  repeal  of  all  prior  statutes,  so  far  as  ills  repugnant 
thereto.  And  if  the  subsequent  statute  be  not  repugnant  in  all  its  provisions 
to  a  prior  one,  yet  if  it  was  clearly  intended  to  prescribe  the  only  rule  that 
should  govern  in  the  case  provided  for,  it  repeals  the  original  act. "  This  case 
was  cited,  and  the  rule  therein  adopted  was  approved  in  this  court  in  State 
V.  Commissioners,  37  N.  J.  Law,  228. 

The  act  of  1881  provides  that  in  all  the  cities  of  this  state  the  ordinanoea 
shall  be  published  as  in  said  act  provided.  No  city  is  excepted  from  its  opera- 
tion, and  it  provides  the  only  rule  that  is  to  govern  the  subject.  Every  city  is 
declared  to  be  subject  to  that  rule,  and  therefore  necessarily  all  special  laws  in 
city  charters  repugn  ant  thereto  are  s  wept  away  by  the  repeal  ing  clause.  Aside 
from  these  cases,  it  being  a  question  of  legislative  intent,  there  can  be  no 
doubt  whatever  that  it  was  intended  to  apply  to  the  city  of  Camden.  The 
act  of  1881  was  placed  upon  the  statute  book  by  the  legislature  in  the  form 
of  a  law,  and  it  must  be  presumed  that  the  legislature  intended  that  it  should 
have  the  force  and  sanction  of  a  law.  Giving  it  effect  in  all  cities  according 
to  the  clear  and  express  language  in  which  it  is  enacted,  it  is  a  valid  and  con- 
stitutional law;  but  if  the  city  of  Camden  is  excepted  from  its  operation,  then 
it  is  a  special  local  law,  and  inoperative  because  in  contravention  of  the  con- 
stitutional provision  with  respect  to  special  legislation.  State  v.  Trenton,  36 
N.  J.  Law,  499.  That  the  legislature  intended  it  to  be  the  law  on  this  sub- 
ject there  can  be  no  doubt;  and  inasmuch  as  it  cannot  be  the  law  without 
applying  to  the  city  of  Camden,  the  intention  to  apply  it  to  that  and  every 
other  city  must  have  led  to  its  passage.  The  legislature  could  not  make  a 
valid  law  excepting  some  cities  or  one  city,  save  in  those  instances  where 
such  law  will  bring  about  uniformity,  and  it  cannot  do  by  implication  what 
it  could  not  do  by  expression.  Nor  can  the  courts  effect  by  construction  what 
the  legislature  cannot  do  by  express  words.  If,  by  indicating  a  purpose  to  ex- 
empt certain  counties  from  its  operation,  the  legislature  can  legally  pass  an 
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act  which  shall  apply  to  only  one  or  more  counties,  and  not  to  all,  the  consti- 
tntional  provision  in  question  will  afford  the  most  slender  barrier  against  spe- 
cial legislation.  The  guide  to  interpretation  is  legislative  Intent.  The  su- 
preme folly  of  intending  to  pass  a  special  and  therefore  nugatory  act  will  not 
be  imputed  to  the  law-maker,  when  the  language  used  is  broad  enough  to  em- 
brace all  cities  or  counties,  thereby  making  the  enactment  general  in  form. 
FUld  V.  Silo,  44  N.  J.  Law,  355,  and  Bams  v.  Yost,  47  N.  J.  Law,  222,  are 
not  in  conflict  with  the  view  now  taken.  In  the  former  case  the  decision  is 
put  upon  the  express  ground  that  the  legislation  created  uniformity,  and  pre- 
vented diversity,  and  thereby  promoted  the  object  for  which  the  provision 
against  special  legislation  was  devised.  In  the  latter  case  the  only  question 
was  whether  the  act  of  1884  applied  to  the  district  courts  of  the  city  of  New- 
ark. It  was  properly  held  that  it  did  not,  because  by  its  terms  it  embraced 
only  the  courts  created  by  the  act  to  which  it  is  a  supplement. 

Under  the  general  law  of  1881  the  ordinances  oertifled  are  of  no  force  until 
published  in  the  manner  thereby  prescribed.  So  far,  therefore,  as  the  pro- 
ceedings certified  rest  upon  this  ordinance  they  are  of  no  force.  But  it  is  not 
necessary  nor  proper  to  set  aside  the  ordinances,  if  the  power  existed  to  pass 
them,  ^o  time  is  prescribed  within  which  the  publication  shall  be  made.. 
The  ordinances,  so  far  as  legally  passed,  will  take  effect  .when  due  publica* 
tion  shall  be  made. 

The  main  questions  in  this  case  are  the  remaining  two,  which  may  be  dis- 
cussed  together.  They  involve  the  consideration,  in  the  first  place,  of  the 
power  and  duty  of  the  receiver  of  taxes  u  nder  the  provisions  of  the  city  charter. 
I  Section  49  of  the  city  charter  provides  that  the  receiver  of  taxes  shall  have  his 
office  in  the  city  hall,  and  shall  sit  at  such  times  and  places  as  the  city  council 
I  shall  direct,  and  that  it  shall  be  his  special  duty  to  receive  all  taxes  that  may 
I  be  paid.  Section  50  requires  him  to  enter  his  receipts  in  books  kept  for  the 
purpose,  with  the  name  of  the  person  making  payment,  and  twice  a  week  to 
furnish  a  detailed  statement  of  such  simis  to  the  city  treasurer,  and  pay  over 
to  the  treasurer  the  sums  collected  by  him.  Section  66  provides  that,  after 
taxes  are  returned  for  non-payment,  they  shall  bear  interest  at  the  rate  of  12 
per  cent.,  and  that  it  shall  be  the  duty  of  the  receiver  of  taxes  to  collect  tliis 
interest  in  addition  to  the  tax,  which  sums  are  to  be  paid  over  by  him  to  the 
city  treasurer.  By  the  sixty-eighth  section  in  case  of  non-payment  the  tax 
warrant  is  issued  to  the  receiver  of  taxes.  This  legislation  unquestionably 
makes  the  receiver  of  taxes  the  sole  oflicer  for  the  collection  of  personal  taxes.. 
The  seventy-fourth  section  as  clearly  makes  the  receiver  of  taxes  the  otBcer 
whose  duty  it  is  to*  receive  taxes  which  are  a  lien  on  real  estate.  By  the  same 
section  the  duty  is  cast  upon  the  receiver  to  keep  a  record  showing  the  taxes^ 
upon  city  lots,  paid  and  unpaid.  These  references  clearly  show  that  the  city 
charter  has  cast  upon  the  receiver  of  taxes  the  duty  to  collect  all  city  taxes.. 
But  he  has  no  power  to  sell  lands  for  the  satisfaction  of  taxes,  which  become 
a  lien  thereon. 

The  charter  of  Camden  was  passed  in  1871.  The  forty-seventh  section  pro- 
vides that  the  receiver  of  taxes  shall  possess  the  power  and  perform  the  duties 
of  collectors  of  the  several  townships,  so  far  as  such  powers  and  duties  siiall 
be  consistent  with  the  provisions  of  said  charter.  By  the  act  of  April  11,. 
1866,  (Revision,  1159,  §  87,)  it  was  provided  that  the  tax  warrant  for  delin- 
quent taxes  should  be  issued  to  and  executed  by  the  collectors  of  the  town- 
ships. It  was  not  until  the  act  of  March  14, 1879,  (Laws  1879,  p.  340.)  went 
into  effect  that  the  town  committee  was  authorized  to  issue  the  tax  warrant 
to  sell  lands  for  taxes,  directed  to  the  collector,  and  to  be  executed  by  him. 
8upp.  to  Revision,  990,  §  51.  The  power  thus  given  by  the  cliarter  of  1871 
to  the  receiver  of  taxes  in  Camden  was  such  power  as  the  township  collector 
then  had,  which  did  not  extend  to  the  sale  of  lands  for  taxes.  The  township- 
collector  now  has  no  power  to  sell  lands  for  taxes,  until  the  township  com- 
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mittee  issae  to  him  the  tax  wammt  for  that  purpose.  There  is  no  legislal 
which  autliorizes  the  issuing  of  such  wanait  to  the  reoeiTer  of  taxes  in 
citr  of  Camden.  The  sixtj-foorth  and  seventieth  sections  of  the  citj  cha 
dearlj  lodge  that  power  elsewhere.  Nor  has  the  receiver  of  taxes  any  i 
wliatever  with  respect  to  assessments  for  improvements.  The  langaag 
the  sixty-fourth  section  in  reference  to  ''taxes  and  assessments  whicii  ahaJ 
made  a  lien  upon  real  estate,"  applies  only  to  annual  taxes,  as  the  words 
mediately  fo; lowing  show,  viz.:  ** Whether  the  same  may  be  state,  oun 
city,  or  school  tax. "  This  can  have  no  relation  to  street  improvements, 
is  the  word  ^taxes'*  used  in  the  tifty-third  section  of  the  city  charter  tc 
elude  assessments  for  street  improvements.  By  the  fifty-second  sectic 
is  expressly  made  to  signify  only  the  annual  taxes  for  the  various  parp 
specified. 

Section  76  authorizes  the  paving  and  grading  of  streets,  and  sedioi 
provides  the  mode  in  which  the  c<ist  and  expenses  of  the  same  shall  Ix 
sessed  and  collected.  The  course  of  proceeding  prescribed  is  that  the  ov 
of  the  land  may  execute  the  work  along  his  premises  in  compliance  with 
ordinance,  and  if  he  fails  to  do  so,  the  city  council  shall  cause  it  to  be  d< 
and  pay  for  it  out  of  any  money  in  the  hands  of  the  city  treasurer.  A 
ticular  statement  of  the  cost  of  the  work  is  to  be  filed  with  the  city  clerk, 
the  cost  thereof  is  to  remain  a  lien  apon  the  said  land  until  it  is  paid  and 
isfied.  The  same  section  gives  the  city  council  the  option  to  sue  for 
amount  due  the  city  in  the  name  of  the  city  treasurer,  or  to  cause  the  1? 
upon  which  it  is  a  lien  to  be  sold  to  pay  the  same.  By  the  ninetieth  sec 
of  the  city  charter  sewer  assessments  are  to  be  collected  in  the  same  way. 

This  mode  of  proceeding  is  preserved  by  the  ninth  section  of  the  ac 
March  19,  1872.  Who.  then,  under  the  seventy-seventh  section  of  the 
charter,  is  the  ofllcer  authorized  to  receive  payment  of  these  assessments 
untarily  made  before  legal  proceedings  are  taken  to  enforce  payment? 
cannot  be  the  city  council.  To  which  of  the  council  would  such  paymeii 
made,  and  how  would  the  account  be  kept,  and  by  whom?  Such  an  ideai 
not  be  seriously  entertained.  The  city  solicitor  has  no  authority  to  ree 
pajrment.  His  duty  with  respect  to  this  matter  does  not  commence  u 
legal  proceedings  are  instituted,  and  then  the  suit  must  be  in  the  name  ol 
•ci^  treasurer,  and  whatever  part  the  solicitor  takes  in  the  transaction  i 
the  attorney  of  that  ofllcer.  The  city  treasurer  is  the  suitor.  He  has  ] 
the  money  out  for  the  work  in  the  first  instance,  and  he  is  entitled  to  be 
imbursed,  and  he  is  the  city  ofllcer  who  must  keep  the  account,  and  resp 
to  the  city.  Section  46  of  the  city  charter  cleiirly  define  his  duty  in 
particular.  The  city  solicitor,  under  the  seventieth  section  of  the  char 
is  the  representative  of  the  city  council,  whose  duty  it  is  to  cause  a 
aales  to  be  made,  and  when  sale  is  made,  the  declaration  of  sale  must  be  n: 
by  the  city  council  under  the  city  seal,  and  the  proceeds  of  sale  paid  to 
•city  treasurer.  Charter,  g§  64,  77.  My  conclusion  from  this  legislatio 
that  the  receiver  of  taxes  must  collect  all  taxes  which  are  not  made  by 
aale  of  lands ;  that  he  has  no  authority  to  sell  lands  for  taxes,  and  no  dut 
perform  with  respect  to  assessments.  The  city  treasurer  is  the  officer  to  wl 
payment  of  assessments  must  be  made,  and  in  whose  name  suit  must 
brought  to  compel  payment,  if  necessary  to  do  so. 

The  seventieth  section  of  the  charter  provides  "that  on  or  before  the  1 
day  of  March  in  each  year  the  city  council  shall  direct  and  authorize  the 
solicitor  to  proceed  and  sell  according  to  law  all  lands,  tenements,  and 
estate  to  enforce  payment  of  any  taxes  or  assessments  which  may  be  a 
thereon  by  virtue  of  this  act. "    This  section  applies  both  to  taxes  and  a.ss 
ments,  and  authorized  the  city  council  to  pass  the  resolution  of  March 
1887.    Whenever  it  is  necessary  to  resort  to  suit  to  collect  assessments,  i 
•competent  for  the  city  council  to  empower  the  city  solicitor  to  conduct  8 
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it^  on  behalf  of  the  city  treasurer.  But,  in  so  far  as  the  ordinances  certi- 
d  impose  upon  the  city  solicitor  the  duties  which  are  required  to  be  per- 
rmed  by  the  receiver  of  taxes,  they  are  unauthorized,  and  in  conflict  with 
e  city  charter.. 

The  effect  of  the  Martin  act,  (Laws  1886,  p.  149,)  which  has  been  adopted 
the  city  of  Camden,  remains  to  be  considered.  By  the  title  of  this  act  it 
ncerns  the  settlement  and  collection  of  arrearages  of  unpaid  taxes,  assess- 
ents,  and  water  rates  or  water  rents  in  cities  of  this  state.  Each  one  of 
e  words,  ''taxes,  assessments,  and  water  rents,"  as  used  in  this  act,  has  a 
finite  and  well-understood  meaning.  They  are  not  used  as  synonymous, 
it  each  word  represents  a  distinct  class  of  burdens.  It  is  important  to  bear 
mind  that  it  bad  been  so  held  in  the  highest  court  of  this  state  before  the 
artin  act  was  passed.  State  v.  Newark,  34  N.  J.  Law,  301.  These  word* 
e  used  in  the  first  three  sections  of  this  act  to  describe  the  different  classes 
arrearages.  The  fourth  section  provides  "that,  upon  the  confirmation  of 
e  said  report,  a  certified  copy  of  the  same  shall  be  transmitted  to  the  comp- 
3ller  of  the  city  or  other  officer  for  collecting  assessments,  to  be  by  him  filed 
his  office,  and  thereupon  the  amount  of  saiJ  tax,  assessment,  and  lien  so- 
:ed  and  certified  in  respect  of  each  and  every  lot  or  parcel  of  land  included 
erein  shall  immediately  become  due  and  payable,  and  shall  be  collected  by 
e  said  comptroller  or  said  other  officer  without  interest,  if  the  same  be  paid 
It  bin  sixty  days  after  filing  of  such  certified  copy  of  the  report  with  him, 
id,  if  not  so  paid,  then  with  interest  from  the  date  of  such  filing  at  the  rate 
six  per  centum  per  annum,  and,  if  not  paid  within  six  months  from  such 
ing,  with  interest  at  the  rate  of  seven  per  cent."  After  the  expiration  of 
c  months,  the  said  comptroller  or  other  said  officer  is  empowered  to  sell  the 
nds  as  therein  directed. 

The  question  to  be  solved  is,  who,  under  this  legislation,  is  authorized  to 
llect  the  readjusted  taxes,  assessments,  and  water  rents  in  Camden?  The 
mptroller  of  the  city  of  Camden  is  merely  an  auditor,  without  authority  to 
llect  either  taxes  or  assessments,  and  he  therefore  is  not  the  officer  relerred 
in  the  fourth  section  of  the  Martin  act.  It  is  not  the  officer  of  the  city  of 
kmden,  whose  duty  it  is  to  collect  taxes,  that  must  collect  these  readjusted 
rearages;  therefore  the  receiver  of  taxes  has  no  authority  under  this  act. 
le  act  distinctly  says  that  the  officer  who  collects  assessments  shall  collect 
e  readjusted  taxes  and  assessments,  and  the  same  officer  to  whom  they  are 
»luntarily  paid  shall  be  the  officer  whose  duty  it  shall  be  to  enforce  payment 
'  sale  of  lands.  As  has  been  shown,  the  officer  whose  duty  it  is  under  the 
^y  cliarter  to  collect  assessments  is  the  city  treasurer.  Under  the  Martin  act, 
erefore,  it  will  be  the  duty  of  the  city  treasurer  to  collect  the  readjusted 
xes,  assessments,  and  water  rents,  and  to  sell  lands  for  the  same  when  nee- 
sary.  This  does  not  deprive  the  city  council  of  the  power,  under  the  seven- 
ith  section  of  the  city  charter,  to  give  the  city  treasurer  the  advantage  of 
e  city  solicitor's  aid  in  conducting  such  sales.  In  the  principal  cities  of  tliis 
[ite,  the  great  bulk  of  arrearages  consists  of  unpaid  assessments.  It  is  rea- 
nable  to  presume  that  it  was  intended  by  this  legislation,  after  readjustment, 
impose  the  duty  of  collecting  upon  the  officer  whose  province  it  was  to  col- 
zt  assessments,  and  not  upon  the  officer  who  receives  taxes  only.  The  lan- 
lage  of  the  enactment  is  express  that  the  officer  designated  is  the  one  who 
llects  assessments,  and  if  this  is  not  interpreted  to  mean  the  city  treasurer, 
e  city  of  Camden  is  without  any  officer  to  perform  so  important  a  duty. 
Attention  has  been  called  to  the  fact  that  the  thirteenth  section  of  the  sup- 
ement  of  1872  to  the  city  charter  gives  the  city  council  power  to  make  an 
^reement  with  a  contractor  who  does  the  work  of  street  improvements  that 
'  shall  collect  in  his  own  name  from  the  land-owners  the  cost  of  the  work. 
Ills  circumstance  cannot  affect  the  construction  of  the  legislation  In  q^ues- 
>n.    Such  contractor  is  not  an  officer  of  the  city,  and  cannot  be  within  the 
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meaning  of  the  fourth  section  of  the  Martin  act.  The  thirteenth  section  < 
the  Martin  act  provides  that  taxes  levied  after  the  passage  thereof,  where  tl 
rate  does  not  exceed  8  per  centum,  and  assessments  thereafter  levied  and  ai 
sessed  on  lands,  which  shall  remain  unpaid  for  the  space  of  three  years  froi 
and  after  the  time  when  due  and  payable,  may,  in  the  discretion  and  upon  tl 
direction  of  the  board  or  body  having  charge  or  control  of  the  finance  of  tl 
city,  be  sold  us  in  said  section  is  directed.  This  leaves  it  discretionary  wit 
the  common  council  in  such  cases  to  pursue  the  mode  of  collecting  and  sal 
provided  by  the  Camden  city  charter,  or  that  prescribed  by  the  thirteenth  set 
tion  of  the  Martin  act.  If  the  latter  course  is  adopted,  then  there  must  be 
delay  of  three  years  as  therein  provided.  If  the  former  method  is  electee 
then  the  provisions  of  the  charter,  as  hereinbefore  construed,  including  tJ] 
seventieth  section,  apply  and  must  regulate  the  proceedings. 

In  my  judgment  no  infirmity  appears  in  the  resolution  certified.    Costs  wi 
not  be  allowed  in  either  case. 


DicKERSON  V.  Bowers  and  others. 

{Court  of  Chancery  of  New  Jersey,    October  Term,  1886.) 

Vendor  akd  Vendee — Notice  or  Unbeoorded  Deed — Notice  to  Attornet. 

Notice  to  an  attorney  of  a  claim  of  title  under  an  unrecorded  deed  is  notice  t 
his  client;  and  as  against  that  client,  claiming  relief  as  a  bona  fide  creditor  of  tl: 
grantee  without  notice,  the  uncontradicted  testimony  of  a  single  unlmpeached  wi 
ness  that  the  attorney  had  such  notice  is  sufficient  to  impute  notice  to  the  clien 
although  the  client  in  his  answer  under  oath  denies  all  notice. 

Bill  for  injunction. 

/.  M,  Robeson^  for  complainant.     W,  H.  Morrow,  for  defendants. 

Bird,  V.  C.  In  1879  the  complainant  joined  with  her  husband  in  convej 
ing  the  title  to  cei^tain  lands  to  her  father,  and  the  father  at  once  conveye 
them  back  to  the  complainant.  In  1883  the  complainant^s  husband  and  hi 
brother,  as  partners,  beciime  indebted  to  the  defendants  Greer  and  Larisoc 
who  recovered  judgments,  issued  executions,  and  levied  upon  the  land  ix 
eluded  in  the  above  conveyances,  as  the  land  of  the  complainant's  husband 
They  threaten  to  sell  the  same.    This  bill  is  filed  to  restrain  such  sale. 

The  defendants  insist  that  if  there  was  any  such  conveyance,  the  deed 
were  not  recorded,  and  that  they  had  no  notice  of  them,  and  that  therefor 
the  conveyances  are  no  bar. 

The  complainant  says  that,  the  same  day  that  the  deeds  were  executed  ani 
delivered,  she  caused  them  to  be  mailed  to  the  clerk  of  common  pleas  of  th 
county,  with  a  request  to  record  the  same,  and  to  inform  her  of  thenecessar 
charges  therefor,  and  also  promised  to  remit  the  amount  of  such  charges  oi 
tlie  receipt  of  such  information.  She  also  says  that  the  defendants  had  act 
ual  notice.  The  deeds  reached  the  clerk's  office.  They  were  received  by  him 
He  neither  recorded  them,  nor  indorsed  them  in  any  manner.  He  says  the; 
were  "pigeon-holed."  He  says  it  was  his  custom  to  receive  and  record  al 
deeds  from  persons  whom  he  knew  to  be  responsible,  whether  the  fees  for  re 
cording  were  paid  or  not;  but,  if  he  did  not  know  the  party  who  deposited  th 
deed  for  record,  he  would  not  record  it  until  the  fees  had  been  paid,  but  wouli 
"pigeon-hole  it." 

I  am  not  satisfied  that  the  deeds  were  "lodged"  with  the  clerk  for  record 
within  the  true  meaning  of  the  act;  and  yet  there  are  very  good  grounds  fo 
holding  that  they  were  so  lodged,  and  that  the  clerk  had  no  right,  withou 
more,  to  put  them  in  a  private  place.  It  is  the  duty  of  the  clerk  to  record  th 
deeds  lodged  with  him  for  that  purpose,  and  it  is  the  duty  of  the  grantee  t 
pay  him  tlierefor  the  fees  allowed  by  law.  I  do  not  discover,  by  the  act,  tha 
the  clerk  can  refuse  to  record  until  the  fees  are  paid.     The  obligation  of  th 
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Epectiye  parties  is  not  fixed  in  order  of  time  by  the  law.  But  it  would  seem 
ksonable  to  require  the  payment  of  the  fees  in  the  first  instance,  since  the 
tute  imposes  a  penalty  on  the  clerk  for  any  neglect,  and  subjects  him  to  a 
bility  for  all  damages  which  any  party  may  sustain  for  the  non-performance 
any  duty. 

Sut  I  tliink  the  defendants  are  barred  because  they  had  actual  or  direct  no- 
8  through  their  attorney  or  agent,  Mr.  Fisher.  Mr.  Dickerson,  Mr.  Fisher, 
d  others  were  talking  together,  respecting  the  liabilities  and  assets  of  Dick- 
on &  Co.,  and  Dickerson  said  to  Warren,  in  the  presence  of  Fisher,  that 
ij  held  the  premises  in  question  under  lease  from  his  wife;  that  the  place 
onged  to  his  wife,  and  he  supposed  she  would  rent  it.  This  was  before 
)  judgments  were  docketed.  These  statements,  thus  sworn  to  by  Dicker- 
1,  are  not  questioned  in  any  manner.  They  are  entitled  to  all  the  force  of 
uncontradicted  statement  by  an  unimpcached  witness. 
rhe  answers  of  the  defendants  deny  all  notice  in  the  most  positive  manner, 
though  sworn  to,  this  is  not  enough.  The  broad  rule,  giving  so  much 
^ight  to  an  answer  under  oath.  Is  not  quite  universal.  I  think  this  case 
nes  within  the  exception.  Where  it  is  the  duty  of  a  defendant  to  know  of 
3  existence  of  a  fact,  he  is  charged  with  knowledge,  whetlier  he  knows  it 
not.  The  court  will  not  allow  a  defendant  to  make  the  defense  of  igno- 
dce  when  it  was  only  necessary  for  him  to  open  his  eyes  that  he  might  see 
d  be  informed.  The  counsel  or  attorney  of  the  defendant,  Mr.  Fisher,  was 
formed,  and  information  to  him  was  knowledge  to  the  defendants.  This 
ing  apparent  to  the  court,  the  court  seems  to  be  obliged  to  follow  the  ex- 
)tion  to  the  general  rule.  Were  it  not  so,  in  every  ctise,  in  order  to  avoid 
i  effect  of  notice,  the  party  has  only  to  put  forward  his  agent.  In  every 
sh  case,  in  order  to  have  all  the  advantages  of  an  answer  under  oath,  it  is 
ly  necessary  that  the  principal  direct  his  agent  to  learn  everything,  but 
nmunicate  to  his  principal  nothing,  so  that  he  may  swear  that  he  is  with- 
t  any  notice.  The  doctrine  which  should  control  in  such  cases  is  announced 
Smallwood  v.  Lewin,  15  N.  J.  Eq.  60. 
[  think  the  injunction  should  prevail,  and  will  so  advise. 


ATB  ex  reh  Stiles  t>.  Board  of  Chosen  Freeholders  of  the  CJounty 
OF  Union  and  another. 
{Supreme  Court  of  New  Jersey.    November  8,  1887.) 

[JouNTiEa — Crsation  and  Powers — Statute  Construed. 

The  general  clause  of  reference  in  the  act  to  create  the  connty  of  Union,  C^Iarch 
19,  1857,  Laws  244,)  to  *'  all  the  jurisdiction,  powers,  rights,  etc.,  which  any  other 
county  in  this  state  doth  or  may  enjoy,"  includes  and  incorporates  tliose  general 
powers  and  provisions  which  belong  to  other  counties  as  a  class,  and  not  such  as 
are  exclusive  and  exceptional. 
Same — Board  of  Chosen  Freeholders — Custody  of  Jails. 

It  does  not  include  the  special  provisions  in  the  act  of  February  27,  1857,  which 
give  the  custody  of  the  jails  and  prisoners  in  the  counties  of  Essex  and  Hudson  to 
the  board  of  chosen  freeholders. 

Davbman  v.  iimUh,  47  N.  J.  Law,  200,  cited  .and  followed. 
llabtts  by  the  Ooitrt,) 

Aipplieation  for  writ  of  quo  warranto.  On  demurrer  to  information. 
On  quo  warranto  information  it  is  shown  that  the  relator  was  elected  sheriff 
the  county  of  Union  the  fourth  day  of  November,  1884,  to  serve  for  three 
urs,  and  has  since  continued  in  said  office;  that  as  such  officer  he  is  entitled 
the  custody,  rule,  keeping,  and  charge  of  the  jiiil  of  said  county  and  of  the 
isoners  therein,  and  that  it  is  his  duty  so  to  act;  that  he  has  endeavored  to 
tcharge  such  duty,  but  has  been  hindered  and  prevented  by  the  board  of 
osen  freeholders  of  the  county*  and  Sylvester  Cahlll,  Jr.,  who,  upon  his  eleo- 
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tion  to  the  office  of  sheriff,  he  found  in  possession  of  the  jail,  and  who  has,  on 
demand,  refused  to  deliver  it  up  to  the  relator,  claiming  the  right  to  hold  un- 
der the  appointment  and  direction  of  the  board  of  freeholders  of  the  county; 
that  he  now  holds  and  exercises  the  office  of  jailer,  or  keeper  of  said  jail,  re- 
fuses to  surrender,  and  claims  the  right  to  hold  under  resolutions  of  the  board 
of  freeholders  adopted  the  eleventh  day  of  March,  1862,  as  follows :  " Resolved 
by  the  board,  that  the  act  entitled,  'An  act  to  transfer  the  charge  and  keep- 
ing of  the  jail  and  the  custody  of  the  prisoners  in  the  counties  of  Essex  and 
Hudson  from  the  sheriffs  to  the  board  of  chosen  freeholders,  and  for  the  em- 
ployment of  the  prisoners,  and  to  regulate  the  term  of  service  therein ;  *  ap- 
proved February  27,  1857,  be  extended  to  the  county  of  Union  under  the 
provisions  of  the  ninth  section  of  said  act.  Resolved,  that  this  resolution 
take  effect  from  and  after  the  first  of  April  next;''  that  the  statutes  and  reso- 
lutions are  insufficient  in  law  to  enable  them  to  hold  and  execute  this  office, 
and  the  attorney  general  requires  them,  in  the  name  of  the  state,  to  answer  by 
what  warrant  they  claim  the  olfice,  and  exercise  the  ditties  thereof,  etc.  To 
this  information  the  board  of  freeholders  filed  a  demurrer,  and  issue  is  formed 
by  a  joinder. 

Alward  dk  Parrott,  for  relators.  C.  D.  Ward  and  R.  V.  Lindabury^  for 
respondents. 

ScuDDER,  J.,  (after  stating  the  facts  as  above,)  The  question  raised  by 
these  pleadings  is  whether  the  sheriff  of  the  county  of  Union,  or  the  board  of 
chosen  freeholders  of  that  county,  is  entitled  to  the  custody  of  the  jail.  The 
chosen  freeholders  cannot  hold  it  under  the  ninth  section  of  the  act  of  Febru- 
ary 27,  1857,  relating  to  the  jails  and  prisoners  in  the  counties  of  Essex  and 
Hudson,  wliich  extended  the  provisions  of  that  act  to  the  board  of  freeholders 
of  the  several  counties  of  this  state.  That  section  was  declared  to  be  uncon- 
stitutional in  Daubman  v.  Smith,  47  K.  J.  Law,  200,  in  its  attempted  appli- 
cation to  Camden  county,  because  the  object  of  the  extension  of  its  provisions 
to. all  the  counties  of  the  state  was  not  expressed  in  the  title.  Const,  art.  4» 
§  7,  par.  4.  This  decision  restricted  its  operation  to  the  counties  of  Essex 
and  Hudson,  as  they  only  were  named  in  the  title  of  the  act,  thereby  exclud- 
ing all  others.  If  this  section  be  the  only  authority  under  which  they  have 
kept  the  custody  of  the  jail  since  the  resolution  of  March  11, 1862,  they  are  in 
no  better  position  than  the  freeholders  of  Camden  county. 

At  the  time  the  act  of  February  27,  1857,  was  passed  the  territory  now  in- 
cluded in  the  county  of  Union  was  a  part  of  the  county  of  Essex.  By  the 
act  entitled  *'An  act  to  create  the  cotmty  of  Union,"  approved  March  19* 
1857,  (Liiws,  244,^  which  took  effect  on  the  second  Monday  of  April  after  its 
passage,  this  teiTitory  was  constituted  a  distinct  political  division  of  the  state, 
and  set  off  from  the  county  of  Essex.  Its  powers  and  privileges  are  derived 
from  the  act  which  gave  it  a  legal  existence.  After  defining  its  boundaries 
in  the  first  section,  and  declaring  that  within  those  boundaries  it  was  there- 
by erected  into  a  separate  county,  in  the  second  section,  its  distinct  corporate 
authority  is  thus  described:  It  "shall  have  and  enjoy  all  the  jurisdiction^ 
powers,  rights,  privileges,  liberties,  and  immunities,  which  any  other  county 
in  this  state  doth  or  may  enjoy,"  etc.  The  obvious  purpose  of  this  declara- 
-tion  is  that  this  county  shall  be  politically  equal  with  the  other  counties  of 
the  state.  The  word  **any"  has  several  meanings  according  to  the  subject 
which  it  qualifies.  In  synonyms  it  is  distinguished  from  "some."  Thus» 
it  is  said  "some"  applies  to  one  particular  part  in  distinction  from  the  rest; 
*•  any  "  to  every  indi  vidual  part  without  distinction .  The  former  is  altogether  re* 
strictive  in  its  sense,  the  latter  is  altogether  universal  and  indefinite.  Crabb'a 
English  Synonyms.  This  is  more  noticeable  when  it  is  joined  with  another 
word,  as  "anything,"  "anywise."  Webster  says,  "although  the  word  'any* 
is  formed  from  *one,'  it  often  refers  to  many."    The  true  interpretation^ 
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B  there  is  a  general  clause  of  reference  to  other  statutory  powers,  will  be 
I  in  Rex  ▼.  Justices  of  Surrey,  2  Term  B.  504,  "that  all  the  general 
rs  and  provisions  given  and  made  in  acts  in  pari  materia  shall  be 
ftUy  incorporated  in  this,  but  that  such  provisions  as  are  always  con- 
id  special  provisions  shall  not."  Potter's  Dwar.  St.  218. 
long  the  general  powers  given  by  statute  is  this,  ''that  the  sheriff  of  every 
;y  in  this  state  shall  have  the  custody,  keeping,  and  charge  of  the  jail  or 
within  such  county,  and  of  all  prisoners  in  such  jail  or  jails,"  etc.  Ke- 
1, 1101,  g  14.  The  enactment  ''that  in  the  counties  of  Essex  and  Hudson 
istody,  rule,  keeping,  and  charge  of  the  jails  in  such  counties,  and  the 
lers  in  such  jails,  shall  not  be  in  the  respective  sheriffs  of  said  counties, 
n  each  of  said  counties,  shall  be  in  the  board  of  chosen  freeholders  of  that 
y,  and  such  jailer  as  they  shall  appoint  for  that  pu];)>oSe,"  etc.,  is  excep- 
I,  and  a  special  provision  applicable  to  these  counties.  The  general  clause 
erence  in  the  act  to  create  the  county  of  Union,  to  all  the  jurisdiction, 
rs,  rights,  etc.,  which  any  other  county  in  this  state  doth  or  may  enjoy, 
ies  and  incorporates  those  general  powers  and  provisions  which  belong 
ler  counties  as  a  class,  and  not  such  as  are  exclusive  and  exceptional.  A 
[ig  of  the  other  sections  of  the  act  will  make  it  more  apparent  that  the 
tion  of  the  legislature  was  to  place  the  county  of  Union  among  the  coun- 
aving  general  powers  and  privileges  under  conditions  that  are  common 
,  and  not  with  those  having  peculiar  provisions  which  were  supposed  at 
me  to  be  better  fitted  for  their  need  where  large  cities  and  a  greater  pop- 
»n  made  a  different  control  of  the  jails  of  the  county  advisable  or  nee- 

7- 

;ent  legislation  has  authorized  the  board  of  chosen  freeholders  in  the  sev- 

ounties  of  this  state  to  assume  and  exercise  such  control  over  the  county 

but  this  will  not  affect  the  result  of  this  information,  as  by  the  eighth 

n  of  this  statute  "no  appointment  of  any  jail  warden  as  aforesaid  shall 

effect  in  any  county  during  the  term  of  office  of  any  sheriff  now  in  office 

e  said  county."    Law%  1887,  p.  42.     The  relator,  being  in  office  when 

tatute  was  approved,  will  not  be  affected  by  such  appointment,  if  any 

d  be  made. 

» judgment  wUl  be  for  the  relator  on  the  demurrer  to  this  information, 

308ts  of  prosecution. 


OeHJCE  t>.  RUCKLKHAUS. 
{Supreme  Oewi  of  New  Jeney.    November  S,  1SS7.) 

f«HT— POWBR  OF  COUBT  TO  APPOINT  ReCKIVBB  PbNDINQ. 

This  conrt  has  no  power,  nnder  section  286  of  the  practice  act,  to  appoint  a  re- 
iver to  take  charge  of  the  rents  of  the  premises  pending  an  action  of  ejectment. 
lubythe  Oowi.) 

ejectment.    On  application  for  a  receiver. 

eph  CordU  for  defendant.     Cortlandt  Farker,  for  plaintiff. 

N  Stckel,  J.    The  question  in  this  case  arises  upon  an  application  to 
3urt  to  appoint  a  receiver  to  take  charge  of  the  rents  of  lands  pending 
ion  of  ejectment.     The  motion  is  based  upon  the  286th  section  of  the 
ce  act,  (Revision,  893,)  which  provides  that  in  any  action  in  which  the 
to  real  estate,  or  to  goods  and  chattels,  is  in  controversy,  the  court,  or 
idge  thereof,  may  make  an  order  for  the  protection  of  the  property  in  con- 
By  from  waste,  destruction,  or  removal  beyond  the  jurisdiction  of  the 
upon  satisfactory  proof  being  made  of  the  necessity  for  such  order,  and 
orce  such  order  by  an  attachment  for  contempt, 
words  of  this  statute  which  apply  to  real  estate  are  those  which  author- 
protection  from  waste  or  destruction.    The  words  "removal  beyond  the 
v.llA.no.2— 10 
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jorifldttction  of  the  court"  cannot  apply  to  land.    No  authority  ha«  been  cfte^ 

^nd  none  is  known  to  the  court,  which  holds  that  the  iq)propriationof  the  rent 

-of  real  estate  is  within  the  meaning  of  the  words  "  waste  or  destracticMi  of  rei 

-€artate."     The  law  courts  exercised  the  right  to  prohibit  waste  in  ejectmeic 

•suits,  before  the  passage  of  this  statute,  but  the  right  of  a  law  court  to  tak 

charge  of  the  real  estate  in  controversy,  though  the  intervention  of  a  receiv'ei 

has  never  been  recognized  in  our  practice.    It  would  of  necessity  imply  th 

right  to  exercise  equitable  powers,  which  do  not  inhere  in  the  common-Ui^ 

eourts,  and  which,  in  my  judgment,  the  legislation  referred  to  has  not  w 

stowed. 

The  motion  must  be  denied,  but  without  costs. 


Wabnx  v.  Obeblt. 

{Supreme  Omai  tif  New  Jeney,    November  9, 1887.) 

Animals— TBFBPABsnfo — Damaow— AppRAisEMmrr.  «    #  *i.    ««  a 

The  damafces  which  may  be  appraised  and  certified  under  section  2  of  me  aj 
concerning  trespasses  by  swine''  (Revision,  20)  are  only  such  as  have  D«en  occ 
sioned  by  the  swine  at  the  time  of  the  trespass  for  which  they  were  dwtrainedan 
impounded,  and  such  as  are  visible  to  tiie  appraisers,  and  can  be  determined  wiw 
out  the  intervention  of  proof  by  witnesses,  etc. 

{Bv^hbttt  by  the  Oourt,) 

On  certiorari  from  appraisement  of  freeholders  for  damages  done  by  swin 
Martin  Wyckoff,  for  prosecutor.    Jf .  B.  TayloTf  for  defendant. 

Magie.  J.  The  certiorari  allowed  to  prosecutor  has  brought  before  th 
court  a  certiftcate  and  appraisement  of  damages  made  by  two  freeholders  < 
Warren  county,  chosen  by  John  T.  Oberly,  the  defendant,  to  appraise  dan 
ages  done  to  him  by  swine  owned  by  the  prosecutor.  Prosecutor  has  assigns 
many  reasons  against  the  validity  of  this  certificate.  Two  of  them  bavin 
on  consideration,  been  deemed  to  be  fatal  to  its  validity,  the  remainder  ha' 
not  been  considered. 

The  proceeding  purports  to  have  been  conducted  under  the  provisions 

section  2  of  the  "Act  concerning  trespasses  by  swine,"  of  March  15,  17S 

(Revision,  20.)    Tliat  section  provides  that,  if  any  person,  shall  find  swi 

trespassing  on  lands  for  which  he  pays  taxes,  he  may  put  them  in  a  yard 

inclosure,  and  give  notice  to  the  owner,  if  easily  to  be  found,  who  shall  p 

double  damages  to  the  person  injured,  to  be  appraised  and  certified  in  writii 

by  two  reputable  freeholders.     ♦    ♦    ♦"     These  provisions  seem  designed 

regulate  and  make  more  effectual  the  common-law  rights  of  distress  dama 

feasant  when  the  trespass  is  done  by  swine.     But  a  distraint  damage  fa 

ant  could  only  be  justified  for  the  injury  done  during  the  trespass  when  t 

distraint  was  made.    Previous  trespasses,  though  by  the  same  animals,  coi 

not  be  taken  into  account,  nor  could  the  animals  be  held  therefor.     Bradl 

.Distresses,  140.     The  act  in  question  does  not  at  all  extend  the  common-1; 

right  in  this  respect,  and  is  plainly  to  be  construed  as  justifying  the  distra 

only  for  the  damages  occasioned  at  the  time  when  the  seizure  was  effected 

The  case  shows  that  these  swine  had  previously  trespassed  upon  Oberl 

land,  and  had  not  been  distrained,  but  had  returned  to  tlieir  owner.     X^e  \ 

praisei-s  included  the  damages  resulting  from  these  previous  trespasses  in  i 

certificate  before  us,  with  the  damages  resulting  from  the  trespass  on  the 

casion  of  their  being  impounded.    In  so  doing  they  proceeded  on  errone^ 

principles,  and  their  certificate  cannot  be  sustained. 

The  particular  injury  which  Oberly  claimed  had  been  done  him  by  the  sw 
resulted  from  their  devouring  the  apples  which  had  dropped  from  the  treei 
his  orchard  in  which  they  had  trespassed.  The  appraisers  provided  for 
this  act  are  not  authorized  to  summon,  swear,  or  examine  witnesses.     11 


Digitized  by 


Qoo^^ 


JN.  JJ  BTxm  ».  axY  op  Newark.  147 

perfectly  obvious  that  the  intent  was  to  limit  their  adjudication  of  damages 
to  those  which  were  visible,  and  could  be  seen  and  determined  by  tliera  with- 
out the  intervention  of  proof.  But  it  is  clear  that  in  the  case  before  us  the 
appraisers  did  not  limit  their  adjudication  to  the  injuries  which  were  visible, 
but  took  the  statements  of  Oberly,  the  person  who  claimed  to  have  been  in- 
jured, (and  that  without  oath,)  and  thereon  adjudged  damages  for  injuries  not 
visible  to  them,  and  which  they  could  only  ascertain  to  have  resulted  by  rely- 
ing on  those  statements.    They  erred  in  thus  proceeding. 

For  these  reasons  the  certificate  and  appraisement  must  be  vacated  and  set 
aside,  with  costs. 


State  (Mount  Plbasant  Gehbteby  Ck>.,  Prosecutor)  v.  Ma  yob,  Etc., 

OF  Newabk. 
{Supreme  Oouri  qf^  New  Jersey.    Novemlier  8,  1887.) 

1.  TaZATIOV— EXEMFTIOir  OF  CSMRXBT  PfiOFKBTY-*PoWBB  TO  BSFSAL. 

The  charter  of  the  relator  provides  *'  that  the  premises,  burial  lots,  vaults,  mouu- 
roents,  and  other  erections  and  fixtures  of  said  cemetery,  shall  not  be  subject  to 
any  assessments,  taxes,  or  fines,  nnless  otherwise  ordered  b^  the  board  of  choseu 
freeholders  of  the  oonnty  of  Essex."  Held^  that  this  provision  has  none  of  the 
charat'teristics  of  a  contract  with  the  state.  That,  at  most,  it  is  an  attempted  dele- 
gation by  the  legislature  to  a  subordinate  public  body  of  the  power  to  tax  the 
cemetery ;  and,  if  it  Is  not  void  as  a  delegation  of  power,  it  is  unquestionably  re- 
pealable. 
-2.  Samx— Repeal  of  BxEMpnoir. 

The  act  of  April  4,  1873,  p.  629,  operates  as  a  repealer  of  any  exemption  which 
might  exist. 
8.  Same— Erroheous  AssneMBiiT— Gobsbotioh. 

An  assessment  laid  upon  an  erroneous  principle  will  be  conected  under  the  act 
ofMarch23,  1881. 
{Syllabua  by  the  Court.) 

On  certiorari  from  report  of  commissioners. 

GuUd  ^  Lum,  for  plaintiff.    Joseph  CotdU  for  defendant. 

Van  S yokel,  J.  The  legality  of  the  assessment  against  prosecutor  for 
widening  and  opening  Belleville  avenue  is  controverted  in  this  case.  The 
prosecutor  claims  immunity  under  the  provisions  of  its  charter.  The  sixth 
section  of  the  original  charter,  approved  January  24,  1884,  enacts  "that  the 
premises,  burial  lots,  vaults,  monuments,  and  other  erections  and  fixtures  of 
said  cemetery,  sliall  not  be  subject  to  any  assessments,  taxes,  or  fines,  unless 
otherwise  ordered  by  the  board  of  chosen  freeholders  of  the  county  of  Essex." 
To  the  foregoing  act  a  supplement  was  passed,  February  9,  1861,  which  re- 
•eites  and  provides:  '^Whereas,  by  the  said  act,  it  was  enacted  that  the  prem- 
ises* burial  lots,  vaults,  monuments,  and  other  erections  and  fixtures  of  said 
cemetery,  should  not  be  subject  to  any  assessments,  taxes,  or  fines,  unless 
otherwise  ordered  by  the  board  of  chosen  freeholdei-s  of  Essex;  and  whereas, 
tlie  said  cemetery  company  are  endeavoring  to  create  a  fund  from  the  surplus 
proceeds  of  the  sale  of  the  lots  of  said  cemetery  to  provide  means  to  preserve 
and  maintain  its  inclosures  and  buildings,  and  to  pay  the  expenses  for  a  proper 
care  of  the  same;  and  whereas,  doubts  have  arisen  whether  by  said  act  such 
sarplus  proceeds  are  exempt  from  taxes  and  assessments;  therefore,  to  re- 
move such  doubts,  be  it  enacted  that  the  property,  assets,  and  effects  of  the 
said  cemetery  company,  which  have  accrued  or  may  accrue  or  be  derived  from 
the  sale  of  lots  in  said  cemetery,  are  hereby  exempted  from  all  taxes  and  assess- 
ments, and  that  the  said  surplus  proceeds  shall  be  held  and  used  for  the  pur- 
poses above  mentioned. " 

These  legislative  acts  have  been  accepted  by  the  corporators,  and  are  claimed 
hy  them  to  have  the  force  of  irrevocable  contracts.    If  this  contention  pre^ 
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Tai]8»  the  assessment  was  nnaathorized.  The  words  "taxes"  and  ''assess- 
ments"  are  not  synonymous;  they  exempt  property  from  assessments  foi  ben- 
efits as  well  as  from  taxes  for  general  revenue  for  public  use.  State  ▼.  Neto- 
ark,  36  K.  J.  Law.  478. 

The  extraordinary  character  of  contracts  by  which  the  state  disables  itself, 
pro  tanto,  to  exercise  its  sovereign  power,  has  constrained  the  courts  to  hold 
that  the  legislature  will  not  be  presumed  to  have  irrevocably  surrendered  the 
right  of  taxation,  unless  no  other  rational  conclusion  can  be  reached.  The 
decided  tendency  of  our  own  courts  in  this  direction  is  illustrated  in  the  cases 
following:  StaU  T.  Parker,  32  N.  J.  Law,  426;  LittU  v.  Bower9,  46  N^.  J. 
Law,  300. 

In  1833  the  legislature  of  Pennsylvania  enacted  that  "the  real  property,  in- 
cluding ground  rents,  now  belonging  and  payable  to  Christ  Church  Hospitalr 
in  the  city  of  Philadelphia,  so  long  as  the  same  shall  continue  to  belong  to  the 
said  hospital,  shall  be  and  remain  free  from  taxes."  In  1851  the  legislatare 
passed  an  act  repealing  this  exemption,  and  subjecting  the  hospital  property 
to  taxation.  The  supreme  court  of  Pennsylvania  upheld  this  legislation,  and 
that  judgment  was  affirmed  on  appeal  to  the  supreme  court  of  the  United 
States.  The  view  was  taken  that  the  legislative  concession  was  spontaneous, 
requiring  no  service,  duty,  or  other  remunerative  condition,  and  therefore 
the  essential  element  of  a  contract  was  absent.  Christ  Church  t.  Fhila-- 
delphia,  24  How.  300. 

While  it  has  been  authoritatively  determined  that  the  charter  of  a  private 
corporation  is  to  be  regarded  as  a  contract  between  the  corporation  on  the  one 
hand,  and  the  state  on  the  other,  and  that  whatever  stipulations  are  contained 
therein,  which  are  intended  for  the  benefit  of  the  corporators,  imd  operate  as 
an  inducement  to  them  to  accept  the  charter,  are  promises  by  the  state  based 
on  valid  and  sufficient  consideration,  and  not  subject  to  recall,  yet  the  distinc- 
tion seems  to  be  well  recognized  that  an  exemption  granted  from  motives  of 
state  policy  merely,  and  where  the  state  and  its  citizens  do  not  meet  on  abasia 
of  bargain  and  considoration,  may  be  terminated  at  the  legislative  will. 
Cooley,  Tax'n,  69;  Brainard  v.  Town  of  Colchester,  SI  Conn.  407;  Tucker  v. 
Ferguson,  22  Wall.  527;  West  Wisconsin  Road  v.  Supervisors,  93  U.  S.  595. 
Judge  Cooley,  in  his  work  on  Taxation,  p.  53,  refers  to  these  cases  with  a])- 
proval. 

In  State  v.  Parker,  (before  cited,)  it  was  deemed  of  controlling  importanoe 
that  the  elements  of  a  contract  were  absent,  that  the  grant  was  exdusiv^y 
for  the  benefit  of  stockholders,  no  consideration  having  been  reserved  to  the 
state,  nor  benefit  conferred  upon  it,  and  no  duty  to  the  public  imposed  upon 
the  company,  or  assumed  by  it. 

The  grant  in  the  case  cei-tified  is  marked  by  the  lack  of  all  the  qUiOlities  of  a 
contract  which  distinguished  the  cases  referred  to.  The  scheme  created  by  the 
act  of  1844  is  a  private  one,  empowering  the  corporators  to  purchase  and  hold 
real  estate,  to  lay  it  out  and  divide  it  into  sublets,  and  to  sell  and  dispose  of 
it,  and  take  the  proceeds  of  sale  to  their  own  proper  use  and  behoof.  Laws 
1844,  p.  19.  No  duty  to  the  public  is  enjoined  on  the  corporate  body,  and  no 
public  benefit  conferred  by  the  exercise  of  the  franchise.  It  is  not  necessary, 
however,  to  put  the  decision  on  this  ground.  There  is  a  feature  in  this  case 
which,  in  my  judgment,  deprives  it  of  all  claim  to  be  treated  as  a  contract 
with  the  state.  The  sixth  section  of  the  act  of  1844  does  not  create  a  perpet- 
ual exemption,  or  one  at  the  will  of  the  company,  but  provides  that  the  bur- 
den of  taxation  or  assessment  sliall  not  be  imposed  unless  ordered  by  the  board 
of  freeholders  of  Essex.  The  board  of  freeholders  is  one  of  the  public  corpo- 
rations of  the  state,  exercising  certain  powers  of  government.  It  is  wholly 
without  the  control  of  the  relator,  and,  in  respect  to  taxation,  is  antagonistic 
in  interest  to  it.  In  the  most  favorable  view  that  can  be  taken  of  this  Ian- 
'^lage  on  behalf  of  the  company,  it  is  a  delegation  by  the  legislature  to  a  sab- 
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-ordinate  public  body  of  the  power  to  tax  the  prosecutor.  It  haB  none  of  the 
characteristics  of  an  agreement  or  compact  with  the  corporation,  and,  as  a  del- 
egation of  the  taxing  power,  it  is,  if  not  void,  unquestionably  repealable.  The 
supplement  to  the  prosecutor's  charter,  passed  in  1861,  exonerating  surplus 
proceeds,  is  subject  to  the  power  retained  by  the  general  corporation  act  of 
1846.  §  6,  to  alter  or  repeal  the  chailer  of  any  corporation  thereafter  granted. 

Has  the  relator  been  deprived  of  any  immunity  which  may  have  existed,  by 
subsequent  legislation?  An  act  approved  April  4, 1873,  (P.  L.  629, )  provides, 
"  that  all  the  land  and  appurtenances  in  the  oity  of  Newark,  owned  or  held  by, 
-or  vested  in,  or  which  may  hereafter  be  owned  or  held  by  or  vested  in,  any 
society  or  corporation  now  existing  in  said  city,  under  whatever  charter  or  act 
the  same  is  owned  or  held  or  vested,  shall  be  and  be  deemed  to  be  subject  to 
aind  liable  for  any  and  all  assessments  for  street  openings,  and  all  other  local 
improvements  in  said  city  of  Newark,  as  fuUy  and  the  same  as  property  owned 
by  individuals  in  the  said  city,  any  exemption  or  provision  oontiUned  in  the 
•charter  of  said  society  or  corporation,  or  in  any  supplement  thereto,  to  the 
contrary  not  withstand]  ng. "  This  language  is  very  comprehensive  and  clear, 
and  leaves  no  doubt  whatever  of  the  legislative  intent  to  sweep  away  the  im- 
munity claimed.  The  ordinance  for  widening  was  passed  June  8, 1872.  The 
first  reassessment  was  made  after  April  4,  1878.  This  assessment  was  set 
aside,  and  the  assessment  now  complained  of  was  made  in  July,  1886.  It  is  . 
aot,  therefore,  necessary  to  determine  whether  the  act  of  1878  shall  have  a 
retroactiye  effect.  The  only  remaining  question  is  whether  the  assessment 
lias  been  imposed  upon  a  correct  legal  rule.  The  assessment  was  made  upon 
.all  the  lands  of  the  cemetery  fronting  on  Belleville  avenue,  to  the  depth  of 
100  feet.  The  assessed  portion,  excepting  11  lots  26  feet  by  13  feet  each, 
bad,  previously  to  the  assessment,  been  sold  for  burial  lots,  and  in  most  of 
them  interments  had  been  made.  The  charter  provides  for  the  conveyance  of 
'burial  lots  to  the  purchaser  in  fee.  Under  the  authority  of  Cemetery  Co.  v. 
.BwhtnatseTf  49  N.  J.  Law,  449,  9  Atl.  Rep.  591,  the  fee  with  the  right  to 
possession  as  against  the  cemetery  company  passes  by  such  conveyance  to 
the  purchaser. 

The  assessment  in  this  case  was  made  upon  the  entire  strip  of  100  feet, 
without  regard  to  the  fftct  that  the  larger  part  of  it  had  been  conveyed  away; 
and  the  burden  was  imposed  to  the  same  extent  as  if  the  lands  were  appro- 
jpriated  to  residence  or  business  purposes.  In  this  respect  I  think  the  oom- 
:missioneni  in  making  this  assessment  applied  an  incorreet  legal  principle. 
The  only  authority  which  the  cemetery  company  could  exercise  over  the  por- 
•tion  conveyed  was  the  right  to  enter  upon  it  for  the  purpose  of  keeping  the 
jgrounds  in  repair.  It  had  no  other  beneficial  interest  in  it.  As  to  that  por- 
tion the  widening  of  the  avenue  could  confer  upon  the  relator  no  appreciable 
:  benefit.  As  to  the  balance  of  the  assessed  portion,  the  company  having  the 
unrestrained  power  to  sell  and  dispose  of  it  for  tbeir  own  advantage,  the  fact 
;tbat  it  is  assessed  at  the  same  rate  as  other  lands  does  not  show  that  any  legal 
rule  has  been  misapplied.  In  respect  to  the  portion  of  the  assessed  strip 
which  had  been  conveyed  for  burial  lots,  the  assessment  is  erroneous  and 
.illegal,  and  therefore  the  assessment  must  be  corrected  in  that  particular. 
Application  may  be  made  under  the  existing  law  for  that  purpose.  City  of 
JBlizabeth  v.  Meeker.  45  K.  J.  Law,  157. 


Brown,  Sheriff,  «.  Dxtnn  and  others. 

{Bupreme  Court  of  New  Jeney.    November  9, 1887.) 

AMMIliM^llT~EQinTABLB— Of  PlBT  OP  JuDOXSlIT— KkFOBOKIUEIIT. 

Ad  equitable  assignroeDt  of  a  definite  part  of  the  moneys  to  be  raised  on  an  exe- 
eaClon  upon  a  iudgiuent  at  law  will  be  protected  and  given  effect  to  by  the  court 
4>iii  of  which  t&e  executiQn  issued,  and. if  the  sheriff  who  has  mised  the  money  on 
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SQch  ez«cation  refuses  to  pay  the  same  into  coart,  apoti  dne  notice  on  behalf  of 
sttch  assignees,  the  court  may  compel  him  to  do  M,  to  enable  the  oonrt  to  protect 
and  secure  the  rights  of  the  assignees. 
(Syllabtu  ffy  the  Oi>tari,) 

Certiorari,  bringing  up  orders  aiade  in  the  Essex  county  circuit  courts 
2d^r,  Hutchinson,  for  prosecutor.    Mr.  Keman,  for  defendants. 

Magie,  J  On  January  14,  1887,  the  circuit  court  of  Essex  gntnted  a  rule 
requiring  the  sheriff  of  that  county  to  show  cause  on  January  22,  1887,  why 
he  should  not  be  ordered  to  pay  into  court  9701.64,  with  interest  from  Au^ist 
20,  1886,  and  gave  liberty  to  the  parties  to  take  affidavits  to  be  used  on  the 
hearing  of  the  rule.  On  January  22.  1887,  the  rule  was  brought  to  hearing, 
and  was  made  absolute,  and  Brown,  the  sheriff,  was  ordered  to  pay  to  the 
clerk  of  the  court  •701.64,  with  interest  from  August  20,  1886.  On  April 
22,  1887,  the  same  court  granted  a  rule  requiring  the  same  sheriff  to  sliowr 
cause  on  May  7th  following  why  he  should  not  bS  attached  for  contempt  in: 
not  ol>eying  the  last  above  described  rule.  A  certiorari  was  thereafter  al- 
lowed, which  has  brought  before  this  court  the  above-stated  rules;  and  the 
right  of  the  circuit  court  to  make  the  same  is  now  contested  here  on  behalf  of 
the  sheriff.  The  rule  to  show  cause  was  allowed,  and  afterwards  made  abso- 
lute, upon  the  record  and  affidavits,  whereby  tlie  following  facts  appeared: 

On  April  27,  1886,  there  was  an  action  pending  in  the  supreme  oo«rt 
wherein  Frances  G.  Dunn  was  plaintiff,  and  John  E.  Dunn  and  others,, 
claimed  to  be  surviving  members  of  the  firm  known  as  William  Dunn,  were- 
defendants.    In  that  action  Edward  H.  Murphy  was  the  plaintiff's  attomex» 
and  John  V.  Keman  was  the  attorney  of  the  defendants.    The  latter  was  also- 
the  attorney  of  certain  creditors  of  the  said  firm  of  William  Dunn,  (of  whi<^ 
John  £.  Dunn  was  in  fact  the  surviving  pariner,)  and  of  John  E.  Dunn:  that 
an  agreement  was  made  between  said  attorneys  to  the  effect  that  John  £. 
Dunn  should  confess  judgment  to  Frances  C.  Dunn  for  m,500;  that  the  lat- 
ter should  discontinue  the  action  then  pending  in  the  supreme  court,  and 
should  release  from  all  claims  the  defendants  therein  other  than  said  John  £. 
Dunn;  and  that  Frances  G.  Dunn  should  accept  $2,500  in  full  for  her  claim 
against  him,  and  whatever  was  realized  on  the  confessed  judgment  above 
that  sum,  the  creditors  of  John  E.  Dunn,  represented  by  Keman,  were  to- 
have  the  benefit  of.    Thereupon  John  £.  Dunn  executed  a  bond  and  warrant 
to  confess  judgment  to  Frances  C.  Dunn  for  $4,500,  which  were  delivered  to 
Murphy,  her  attorney,  who  at  the  same  time  delivered  to  Kernan  a  written 
stipulation,  headed  **Dunn  v.  Dunn,**  signed  by  Frances  G.  Dunn,  and  wit- 
nessed by  Murphy,  whereby  she  agreed  to  accept  $2,500  in  full  for  her  claiin, 
and  to  renounce  the  benefit  of  the  balance  of  the  money  which  might  come  to- 
her  by  reason  of  the  confessed  judgment  in  favor  of  the  persons  named,  wfao- 
were  represented  by  Keman,  to  whom  she  agreed  to  pay  or  cause  to  be  paid 
the  excess  received  over  $2,500. 

Judgment  was  entered  upon  the  bond  and  warrant  on  the  day  of  this  agree- 
ment, April  27,  1886,  and  an  execution  was  issued  thereon,  and  delivered  to- 
Brown,  the  sheriff  of  Essex.  Under  that  writ  there  has  come  to  Brown* s- 
liands  $8,201.64.  Before  the  sheriff  had  paid  over  that  sum,  Keman,  In  be- 
half of  the  creditors  of  John  E.  Dunn  whom  he  represented,  gave  notice  to- 
tlie  sheriff  not  to  pay  to  Frances  G.  Dunn  or  her  attorney  any  money  except 
$2,500,  but  requiring  him  to  pay  what  had  been  raised  above  that  sum  into 
court.  There  was  $701.64  raised  over  the  $2,500,  and  It  came  to  the  bands. 
of  the  sheriff;  but  he,  being  indemnified,  refused  to  pi^  the  same  into  courts 
but  did  pay  it  to  Murphy,  the  attorney  of  Frances  G.  Dunn. 

If  the  notice  thus  given  to  the  sheriff  emanated  from  persons  who  bad  an 
interest  in  the  process  raised  on  the  execution,  which  the  court  would  tftke 
notice  of  and  protect,  the  pH}inent  of  the  inoney,  act  into  eoort,  but  to  the 
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plaintiff,  was  made  at  Che  peril  of  the  eheriif *  and  at  the  risk  of  being  com- 
pelled to  pay  that  sum  into  eoart  Wandling  v.  Thompson,  41  N.  J.  Law^, 
142.  The  persons  who  gave  the  notice  claimed  to  have  an  interest  in  all  the 
proceeds  of  the  execntion  above  the  sum  of  •2,500,  by  virtue  of  the  stipula- 
tion before  mentioned.  If  th^did  thereby  acquire  an  interest  which  the  court 
below  ought  to  have  recognized  and  preserved,  then  the  sheriff  was  at  faalt 
in  refusing  to  pliice  the  proceeds  within  the  possession  of  the  court. 

It  is  obvious  that  the  stipulations  did  not  confer  on  the  claimants  any  right 
which  could  be  enforced  by  an  action  at  law!  The  contention  is  that  it  oper- 
ated as  an  equitable  assignment  of  so  much  of  the  proceeds  to  be  raised  on 
the  execution  as  exceeded  92,500.  In  my  judgment  that  is  the  effect  to  be 
accorded  to  that  instrument.  By  its  terms  the  plaintiff  renounced  the  benefit 
of  all  the  balance  of  the  proceeds  in  favor  of  the  claimants,  and  stipulated  to 
cause  to  be  paid  to  them  all  moneys  received  over  and  above  the  sum  of  $2,500 
which  she  agreed  to  receive  in  full  for  her  claim.  This  was  a  plain  appro- 
priation, out  of  aspecific  fund  afterwards  to  come  into  existence,  of  an  amount 
then  capable  of  being  ascertained,  to  the  claimants,  and  constituted  an  assign- 
ment of  an  interest  therein  whieh  will  be  recognized  and  protected  in  any  court 
dealing  with  the  subject-matter  on  equitable  principles.  Superintendent  v. 
Heath,  15  N.  J.  Eq.  22;  Botoer  v.  Blue  Stone  Co.,  30  N.  J.  Eq.  171, 340;  Shan- 
mm  V.  Hoboken,  37  K.  J.  Eq.  128, 818;  KirUand  v.  Moore,  40  N.  J.  Eq.  106. 
2  Atl.  Bep.  269. 

Ckiurts  of  law,  by  virtue  of  their  control  over  their  own  proceedings,  judg- 
ments, and  process,  determine  all  conflicting  claims  to  the  management  of 
suits,  the  control  of  judgments,  and  the  disposition  of  proceeds  rjaised  there^ 
under.  In  making  such  determinations  it  is  well  settled  that  they  administer 
equity,  and  deal  with  such  contests  on  equitable  principles.  Equitable  assign* 
ments  are  therefore  properly  recognized  and  protected  as  a  court  of  equity 
would  do.  Btebbine  v.  Walker,  14  N.  J.  Law  .90;  Cox  v.  Marlatt,  36  N.  J. 
Ijaw,  889;  Belton  v.  Gibbon,  12  N.  J.  Law,  77;  Sloan  v.  Sommere,  14  N.  J. 
Law,  509;  Temey  v.  Wilson,  45  N.  J.  Law,  282. 

The  court  l)elow  correctly  construed  the  stipulation,  and,  having  found  an 
equitable  interest  in  the  proceeds  of  the  execution  to  be  in  the  claimants, 
properly  proceeded  to  make  order  to  compel  the  sheriff  to  place  so  much  of  the 
proceeds  as  was  affected  thereby  where  the  court  could  give  effect  to  the 
claim.    The  orders  brought  up  should  be  affirmed,  with  costs. 


State  ex  rel.  Salmon  r.  Hatnbs,  Mayor. 
{Supreme  Ckmrt  qf  New  Jeney.    November  0, 1S87.) 

1.  HUKIOIFAL  0ORPOBATI0H»— CoimCIIr— ElMTIOK— COKTMT. 

The  common  council  of  Newark,  being  the  sole  judges  of  the  election  of  its  mem- 
bers, may,  upon  a  contest  respecting  the  election  of  one  of  its  members,  appoint  a 
committee  to  take  testimony,  and  to  report  the  facts  and  the  evidence  to  the  coob- 
dl. 

2.  8avs— CoHTSBT— BviDsvoB—BvFLOTMBFr  or  Stknoobapbkb. 

It  may  also  authorize  the  committee  to  employ  a  stenographer  for  the  parpose 
of  taking  such  testimony;  and  if  the  committee  employ  the  stenographer  before 
the  resolution  giving  such  authority  becomes  effective,  the  common  council  may 
subsequently  ratify  such  employment. 

3.  8am s— RraoLirrioH  ovsr  Vro— Duty  or  Matob  to  Sign— Mandamus. 

When  the  common  council  pass,  over  the  veto  of  the  mayor,  a  resolution  appro- 
priating money  to  pay  a  person  so  employed,  It  is  the  duty  of  the  mayor  to  coun- 
tenogn  the  warrant  drawn  for  sucli  appropriation,  and  that  du^  will,  on  his  refusal 
to  perform  it,  be  enforced  by  mandanwa, 
iSifHabut  by  the  Onart.) 


On  motion  for  mandamui. 

Mr.  Coult^  for  relator.    B.  J.  MeDwald,  for  the  Mayor 
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Magie,  J.  Relator  seeks  a  mandamus  requiring  the  mayor  of  Newark  to 
affix  his  signature  to  a  warrant  drawn  by  the  proper  officers  of  the  city  upon 
the  city  treasury  in  favor  of  relator  for  $73.50.  By  the  agreement  of  counsel 
it  appears  that  this  warrant  was  drawn  upon  the  autliority  of  the  following 
resolution  of  the  common  council,  viz.:  "Resolved,  that  the  sum  of  seyentj- 
three  dollars  and  fifty  cents  be  and  the  same  is  hereby  appropriated  to  A.  B. 
0.  Salmon,  in  payment  of  bill  for  services  in  the  Seventh  want  contested  elec- 
tion matter," — which  resolution  was  originally  passed  March  4, 1887,  was  ve- 
toed by  the  mayor  on  March  18;  1887,  and  on  the  next  regular  meeting  was 
unanimously  passed  by  the  council  over  the  veto;  that  the  warrant  was  after- 
wards presented  to  the  mayor,  and  his  signature  thereto  duly  requested,  which 
he  refused. 

In  Ahrena  v.  Fiedler,  43  K.  J.  Law,  400,  the  charter  and  ordinances  of 
Kewark  were  examined,  and  it  was  determined  that  whenever  an  appropria- 
tion of  money  from  the  city  treasury  had  been  duly  made,  the  duty  of  the 
mayor  in  signing  a  warrant  to  draw  the  money  was  a  ministerial  one  which 
would,  in  any  proper  case,  be  enforced  by  mnndamtu.  It  was  also  determined 
that  when  the  common  council  had,  by  resolution,  appropriated  money  for  a 
lawful  purpose  and  within  the  authority  accorded  by  the  charter,  and  their 
resolution  had  been  vetoed  by  the  mayor  and  afterwards  so  passed  over  the 
veto  as  to  become  effective,  the  mayor  could  not  nullify  it  by  refusing  to  sign 
the  warrant  required  to  draw  the  appropriation.from  the  treasury. 

The  contention  on  behalf  of  tlie  mayor  in  this  case  is  that  the  resolution  ap- 
propriating money  to  relator  was  without  authority  of  law. 

The  following  facts  material  to  the  question  involved  are  disclosed  by  the 
agreement  of  counsel:  The  common  council  had  received  from  William  £. 
O'Connor  a  petition  and  prot^t,  whereby  he  claimed  to  have  been  elected  as 
a  member  of  that  body  from  the  Seventh  ward,  and  contested  the  election  of 
Michael  McLaughlin,  who  had  been  admitted  as  a  member  upon  the  face  of 
the  returns.  On  January  4,  1887,  the  petition  and  protest  were  referred  to  a 
special  committee.  On  January  7, 1887,  that  committee  reported  that  they 
had  not  completed  the  examination  of  the  case,  and  asked  the  parage  of  a 
resolution  authorizing  them,  among  other  things,  to  take  the  testimony  of 
witnesses,  and  report  the  facts  as  found  by  them  and  the  testimony  taken  by 
them  in  detail,  and  to  expend  not  over  tlOO  for  stenographer,  copyist,  etc. 
This  resolution  was  passed  and  sent  to  the  mayor.  It  was  neither  signed  bj 
him  nor  was  it  vetoed.  It  was  filed  by  him  after  the  expiration  of  10  days, 
and  so,  by  the  provisions  of  the  charter,  became  a  valid  resolution  on  January 
19,  1887.  Relator  had  been  previously  employed  by  the  committee  and  ren- 
dered the  services  for  which  he  seeks  payment  before  January  14, 1887,  when 
the  committee  reported  the  facts  found,  the  contestant  abandoned  his  contest, 
and  the  sitting  member  was  thereupon  declared  entitled  to  his  seat.  Relator's 
bill  was  presented  to  the  finance  committee,  who  reported  it  to  the  common 
council,  recommending  the  adoption  of  the  resolution  first  above  set  forth  ap- 
propriating the  sum  demanded. 

The  mayor  first  contends  that  the  common  council  had  no  authority  to  ap- 
point the  committee  or  to  empower  them  to  do  the  act  comprised  in  the  reso- 
lution which  authorized  them  to  expend  money  for  a  stenographer.  The  com- 
mon council,  by  the  charter,  is  made  the  sole  judge  of  the  election,  returns, 
and  qualifications  of  its  own  members.  They  were  thus  required  to  adjudi- 
cate upon  the  contest  raised  by  O^Connor*s  petition.  The  duty  of  making 
that  adjudication  could  not  be  delegated  to  any  committee.  But  that  is  not 
what  the  common  council  did  in  this  case.  The  duty  imposed  on  the  commit- 
tee was  simply  to  take  testimony  and  to  report  the  facts  they  found  with  the 
testimony  taken.  This  is  the  well-known  course  of  proceeding  in  every  body 
having  power  to  judge  of  the  election  of  its  own  members,  in  case  an  election 
is  contested.    No  other  course  seems  practicable,  and  no  injury  is  tk^Qr^ty 
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xlone  to  tbe  contestants*  for  the  adjudication  is  made  upon  the  facts  and  testi- 
mony presented  by  the  whole  body.  In  my  Judgment,  the  authority  to  ap- 
point tbe  committee  and  to  direct  it  to  do  the  acts  required  by  the  resolution 
was  dear. 

It  is  next  urged  that  the  committee  bad  acquired  no  authority  to  employ 
i-elator  when  bis  seryioes  were  rendered,  because  the  resolution  had  not  then 
become  law.  .  To  this  contention  relator's  counsel  replies  by  insisting  that 
Uie  resolution  in  question,  being  designed  to  aid  the  common  council  in  the 
p^foraianoe  of  a  duty  as  Judges  of  the  right  to  oflfice  of  one  of  their  number, 
~a  duty  in  which  the  mayor  had  no  part, — was  not  required  to  be  sent  to 
tiie  mayor  for  approval,  but  became  effect! ye  as  soon  as  passed.  It  is  to  be 
noted  that  tbe  resolution  does  not  give  authority  to  employ  a  stenographer, 
but  only  to  expend  money  for  that  purpose.  Whatever  may  be  said  in  favor 
of  tbe  council's  right  to  take  such  steps  as  are  necessary  for  the  performance 
of  their  Judicial  duty  without  seeking  the  mayor's  concurrence,  yet  every  ap- 
propriation of  money  is  required  to  be  by  resolution  or  ordinance,  and  neither 
can  take  effect  until  it  has  been  presented  to  tbe  mayor  and  approved  by  him, 
or  vetoed  and  passed  over  his  veto,  or  filed  without  either  approval  or  veto. 
Bat  it  is  unnecessary  to  decide  whether  the  mayor's  approval  of  this  resolu- 
tion was  required.  The  common  council  had  ample  authority  to  employ  a 
Btenographer  by  resolution  duly  adq>ted.  What  it  had  authority  thus  to  do, 
it  oould  in  like  manner  ratify.  This  the  case  shows  the  council  did,  by  ap- 
propriating money  to  pay  for  the  services  of  the  person  employed,  and  by 
j»S8ing  the  resolution  of  appropriation  over  the  mayor's  veto. 

Moreover*  the  services  of  relator  were  actually  rendered  and  received  by 
tbe  dtj.  The  common  council  have  recognized  the  obligation  of  the  city,  and 
duly  Impropriated  money  to  discharge  it.  The  resistance  of  the  mayor,  evi- 
^ienised  by  his  veto,  has  been  overcome  in  the  mode  fixed  by  the  charter,  so 
that  the  appropriation  has  been  made  by  the  city.  Nothing  remains  but  to 
•draw  the  money  from  the  treasury.  The  case  therefore  is  identical  with  that 
disposed  of  in  Ahrena  v.  Fiedlerp  uM  aupra. 

For  these  reasons,  a  mandamus  should  issue  as  prayed  for,  and  since  all 
tbe  facts  are  before  the  court  by  the  agreement  of  counsel,  the  writ  should 
be  a  peremptory  one. 

SoEniLLiNO  9.  LmnnEB. 

{Cburi  of  Chancery  cf  New  Jersey.    Noveiuber  5, 1887.) 

1.  ISQUITT — SCRPBIBK—RELIKr  AOAIVST  FOBSCLOBUBB  SaLB. 

Befendant's  property  was  sold  under  an  execution  regnlarlv  issued  upon  a  decree 
of  foreclosure.  Defendant  filed  her  petitiou  in  chanoer\\  asking  to  have  the  sale 
sel  aside  on  the  ground  of  surprise.  Tbe  facts  were  tnat  defendant  was  a  Ger- 
man woman,  understanding  little  English ;  that  she  lived  upon  the  property,  and 
did  not  understand  tbe  nature  of  tbe  proceedings  against  her;  that  she  thought 
if  the  honse  was  to  be  sold  that  a  notice  of  the  sale  would  be  posted  on  the  bouse ; 
that  she  knew  nothing  of  tbe  decree  or  sale  nntil  the  property  bad  been  sold ;  that 
she  then  tendered  to  the  sheriff  the  amount  of  the  execution,  with  oosts,  and  stood 
ready  to  pay  the  same  at  any  time.  Beld,  that  upon  these  facts  a  court  of  equity 
would  grant  relief. 
1  HoBTeAon— FoBBCLoeuBB— Failubb  to  8bll  19  Pabcxlb— SKiTUie  AaiDB. 

In  a  petition  in  chancery  to  set  aside  a  sherifi's  sale,  it  was  allesed  that  the  laud 
was  not  sold  in  parcels,  according  to  law  and  the  practice  in  sncn  cases,  and  this 
was  admitted  by  the  purchaser.  Held  that,'  under  such  circumstances,  tho  sale 
would  not  be  confirmed. 

Bill  to  foreclose.    On  petition  to  set  aside  sale. 

John  B»  Hamedf  for  petitioner.    Alfred  Hugg,  for  defendant. 

BisD,  y .  0.  Tbe  petition  was  filed  in  a  foreclosure  suit  In  that  suit  the 
sheriff  made  sale  upon  an  execution  regularly  issued  upon  a  decree  directing 
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such  sale.  Mrs.  Lintner  now  oomes  in  by  lier  petition  and  aakt  that  that  sale 
be  set  aside.  Her  ground  for  this  is  surprise.  She  is  a  German  woman, 
and  understands  but  very  little  of  the  English  language.  She  lived  upon 
the  property  which  was  covered  by  the  mortgage.  Process  of  subpoena  was 
served  upon  her  regularly.  She  made  some  inquiry  reapeoting  it,  bat  gave 
the  matter  no  further  attention  until  after  the  sale,  not  knowing  that  a  de- 
cree had  gone  against  her  or  that  her  property  was  advertised.  Learning  of 
the  fact  immediately  after  the  sale,  she  made  inquiries  and  aacertnined  the 
situation.  The  property  sold  for  $1,380,  when  from  her  statement,  and  from 
the  rents  and  profits  which  she  receives,  it  ia  worth  $2,000.  She  has  raised 
the  amount  due  upon  the  execution,  together  with  costs,  and  tendered  it  to 
the  sheriff,  and  stands  ready  to  pay  the  same.  Is  she  entitled  to  relief?  I 
think  she  is.  It  has  been  urged  that  the  sale  was  open  and  fair,  and  that  if 
the  property  did  not  toing  the  full  price  it  brought  a  fair  price.  It  is  also 
urged  that  sales  of  this  character  should  not  be  interfered  with  by  diseoarag*- 
ing  bidders  by  depriving  them  of  the  benefit  <tf  bids  which  thc^  have  ftiirly 
obtained.  These  considerations  are  always  taken  into  account,  and  are  con- 
ceded to  be  of  great  importance.  But  the  riglits  of  property  under  such  cir^ 
cumstances  are  equally  important.  It  is  very  difficult  for  a  court  of  equity 
to  make  up  its  mind,  under  such  circumstances,  to  deprive  an  individual  of 
her  estate,  when  by  refusing  to  do  so  it  takes  nottilngfrom  another  except  the- 
right  which  that  other  has  acquired  by  a  bid  at  auction.  This  is  not  mere- 
sentiment;  it  is  clear  justice  and  equity.  Mrs.  L.  is  at  the  age  of  72  yeaia, 
and  swears  that  she  expected  the  notice  of  sale  would  be  posted  on  her  house. 
and  for  this  she  waited.  I  think  the  case  is  conteoUed  by  the  case  of  SJoep- 
ping  V.  8tellm€Lc7ierf  21  N.  J.  £q.  328.  As  between  the  parties  before  me,  tbe 
merits  are  with  Mrs.  Lintner. 

Besides  this  important  question,  another  is  presented  which  raises  an  insur- 
mountable difficulty  in  the  way  of  confirming  this  report.  The  petitioner  in- 
sists that  it  was  the  duty  of  the  sheriff  to  sell  the  land  in  parcels.  Ttie  force 
of  this  is  not  resisted  by  the  counsel  of  tbe  purchaser.  I  must  conclude,  from . 
what  was  admitted  before  me,  that  this  was  a  serious  mistake  upon  the  part 
of  the  officer,  and  that  under  the  practice  and  the  decisions  heretofore  ren- 
dered, upon  this  ground,  if  no  other,  the  sale  cannot  be  confirmed.  Cosoe  r. 
Hoisted,  2  N.  J.  Eq.  811;  Merwin  v.  Smith,  Id.  182;  Johnson  v.  Garrett^ 
16  N.  J.  Eq.  31. 

I  will  advise  that  the  sale  be  set  aside,  and  (^hat  the  property  be  again  ad- 
vertised and  sold  in  parcels,  unless  the  amount  due,  including  principal,  inter- 
est, and  costs  on  the  complainant's  decree,  be  paid  within  five  days  after  the- 
signing  of  this  order.    Such  order  will  be  without  costs. 


State  (Metropolitan  Life  Ins.  Co.,  Prosecutor)  e.  Schaffer. 
(Supreme  Qmrt  of  New  Jersey.    NoTeniber  8, 1887.) 

1.  IvdUBANCB — Lirs— Paymknt  to  Pbbhoii  Pboduoiztg  Poliot. 

Suit  on  a  policy  of  life  insarance,  under  the  system  known  as  "  Industrial  In- 
sarance."  Schaffer,  the  plaintiff  below,  ia  the  beneficiary  named  in  tbe  written  ap- 
plication, which  was  made  part  of  the  policy.  The  fifth  condition  of  the  policy 
proTided  that  "the  production  by  the  company  of  this  policy,  and  a  receipt  for  the 
sum  assured,  signed  by  any  persqn  furnishing  proof  satisfactory  to  the  company 
that  he  or  she  is  the  beneficiary,  or  an  executor  or  administrator,  husband  or  wife, 
or  relative  by  blood,  or  connection  by  marriage,  of  the  assured,  shall  be  conclusive 
evidence  that  sucli  sum  has  been  paid  and  reoeived  by  the  peraon  or  persona  lawfufly 
entitled  to  the  same,  and  that  all  claims  and  demands  upon  said  oonipany  under 
this  policy  have  been  fhlly  satisfied."  Held,  that  payment  to  the  daughter  of  the 
insured,  who  produced  the  policy  and  the  premium  reoeipt-book,  and  her  r«oe^ 
oonatitoied  a  complete  defense  to  the  company  against  any  claim  of  the  beneftciarir 
named  in  the  Application. 
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2.  Sams— Apvoomnm  or  Pbbsos  to  RjBctivtf  PATUvn. 

If  the  beoefidary  had  a  yeited  interest  in  the  policjr.  the  fifth  condition  operated 
as  an  appointment  by  the  parties  to  the  contract  of  insnrance  of  yarious  personiv 
any  of  whom  were  authorized  to  receive  payment  of  the  sum  agreed  to  be  paid  on 
the  death  of  the  insured. 

{SyltabuM  6y  tht  C&nrt.)    , 

Go  certiorari  from  common  pleas.  Essex  county;  Kibkpatrick,  Johnson,- 
and  LsDWiTH*  Judges,  affirming  judgment  of  Second  district  court  of  New- 
ark, Henry,  Judge. 

/.  A.  Beeeher  and  TAos.  N.  McCarter^  for  plaintiff.  Theo.  X.  Currie,  for 
defendant. 

Van  Sycksl,  J.  This  action  is  brought  upon  a  polity  of  life  insurance 
issued  under  a  system  known  as  "Industrial  Insurance."  The  policy  was 
issued  in  pursuance  of  a  written  application  by  the  insured.  The  plaintiff 
below  is  the  person  named  in  answer  to  question  9  in  said  application.  **  Ques- 
tion. Name  and  relation  of  person  to  whom  benefit  is  to  be  paid?  Answer. 
[Name]  Frederick  Schaffer;  [relation]  son." 

The  ()olicy  refers  to  the  said  application^  and  makes  it  part  of  the  contract,  and^ 
recites  that  in  consideration  of  the  payment  of  the  premium  agreed  upon,  and- 
of  a  like  weekly  premium  to  be  paid  on  every  subsequent  Monday  during  the 
life  of  the  insured,  the  said  company  doth  agree  to  pay  to  the  person  or  persons^ 
designated  in  condition  5  of  said  policy,  upon  receipt  of  proofs  satisfactory  ta 
said  company  of  the  death  of  said  insured,  the  sum  of  money  stipulated  to  ber 
paid ;  and  that  said  policy  is  issued  and  accepted  upon  the  following  conditions 
therein  set  forth,  the  fifth  of  which  is  as  follows:  "The  production  by  the 
company  of  this  poli^,  and  of  a  receipt  for  the  sum  assured,  signed  by  any 
person  furnishing  proof  satisfactory  to  the  company  that  he  or  she  is  the 
beneficiary,  or  an  executor  or  administrator,  husband  or  wife,  or  relative  by 
blood,  or  connection  by  marriage,  of  the  assured,  shall  be  conclusive  evidence 
that  such  sum  has  been  paid  to  and  received  by  the  person  or  persons  lawfully 
entitled  to  the  same,  and  that  all  claims  and  demands  upon  said  company 
under  this  policy  have  been  fully  satisfied."  The  fourth  condition  provides 
that  tbe  policy  and  receipt-book  must  b6  surreMered  to  the  company  before 
any  payment  can  be  claimed. 

The  insured  died  on  tlie  fourteenth  of  August,  1885.  On  the  twenty-fourth 
of  August,  1885,  Annie  Hageman,  the  daughter  of  the  assured,  produced  to 
the  company  the  policy,  and  the  premium  receipt-book,  and  the  company 
paid  her  the  amount  of  the  insurance,  ($93,)  and  thereupon  she  signed  a  re-* 
ceipt  releasing  and  discharging  the  company,  and  at  the  same  time  surren^ 
dered  tbe  policy  and  receipt-book.  It  does  not  appear  that  the  plaintiff  ever 
had  possession  either  of  the  policy  or  the  premium  receipt-book,  or  that  he 
ever  knew  of  the  existence  of  the  policy,  until  after  the  death  of  the  assured^ 
The  company,  in  its  defense  below,  produced  the  policy,  the  premium  receipt- 
book,  and  the  receipt  of  Annie  Hageman,  and  made  proof  of  the  facts  set 
forth. 

The  authorities  are  conflicting,  but  there  are  a  number  of  well-considered 
cases  which  hold  that  where  a  person  who  has  obtained  an  insurance  upon 
his  life,  for  the  benefit  of  children  or  others,  keeps  the  instrument  himself,, 
and  alone  pays  the  premiums,  the  beneficiary  has  no  vested  rights  in  the 
policy,  and  the  insurer  has  the  right  to  surrender  it,  and  take  out  a  new  pol- 
icy payable  to  other  beneficiaries.  In  some  eases  the  distinction  is  taken 
that  where,  after  the  policy  is  taken  out,  it  is  delivered  to  the  beneficiary,  or 
to  some  one  in  trust  for  him,  the  right  to  it  thereby  becomes  vested  in  the 
beneficiary.  This  was  the  condition  in  Fortescue  v.  Bamett,  8  Mylne  &  EL 
36.  See  Gamer  v.  Tnstirance  Co^t  82  Alb.  Law  J.  91;  Ineuranoe  Co.  y» 
^Stevens,  19  Fed.  Bep.  671;  Barton  v.  Insurance  Qo,,  8  At).  Bep.  627. 
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In  Landrum  v.  Knowles,  22  N.  J.  Eq.  594,  the  insurance  was  stated  in  the 
policy  to  be  for  the  sole  use  of  the  children  of  the  policy-holder;  and  it  was  held 
by  the  chief  justice,  in  delivering  the  opinion  of  the  court  of  appeals,  that, 
after  the  death  of  the  insured,  this  was  as  complete  a  transfer  as  that  to  the 
trustees  in  Fortescue  v.  Bamett,  supra.  But  here  it  will  be  seen  that  there 
is  no  such  condition  or  proyision  in  the  policy,  and  it  does  not  appear  how 
the  beneficiary  named  in  the  application  could  have  any  equity  to  require  the 
4nsured  to  keep  the  policy  alive,  or  to  control  it  in  any  way  during  the  life  of 
the  insured. 

All  the  cases  agree  that  the  contract  in  the  policy  must  govern.  There  is 
no  contract  or  agreement  to  pay  to  the  beneficiary  named  in  the  application. 
The  contract  in  the  policy  expressly  is  to  pay  to  the  person  or  persons  named  in 
condition  5  of  the  polipy  before  recited,  and  in  the  manner  therein  specified. 
-Conceding  that  the  beneficiary  named  in  the  application  has  a  vested  interest 
in  the  policy,  he  holds  it  in  accordance  with  and  subject  to  the  conditions  of 
the  contract  coutained  in  the  policy.  Condition  5  of  the  policy  must  in  that 
view  operate  as  an  appointment,  both  by  the  assured  and  the  beneficiary,  of 
persons,  any  of  whom  are  authorized  to  receive  payment  of  the  sum  agreed  to 
ibe  paid.  The  company  has  paid  in  strict  accordance  with  that  condition,  and 
is  thereby  discharged,  under  its  express  terms,  from  further  liability.  The 
purpose  and  object  of  this  kind  of  insurance  seem  to  require  the  payment  to 
be  made  in  that  way,  and  it  should,  in  good  policy,  be  upheld. 

Unlike  the  ordinary  life  insurance,  small  sums  are  provided  by  these  indns- 
vtrial  policies,  to  be  paid  at  once  on  proof  of  death  and  surrender  of  policy. 
Suit  may  be  brought  on  it  in  ten  days  thereafter,  amd  must  be  brought  within 
six  months  from  the  date  of  the  death  of  the  assured.  The  terms  and  man- 
ner of  the  insurance  contemplate  speedy  payment  to  the  ftunily  of  the  as- 
sured, immediately  after  his  death,  to  provide  a  burial  fund,  or  to  meet  the 
^expenses  which  in  such  an  emergency  must  be  incurred. 

In  my  opinion  the  Judgment  below  should  be  reversed,  with  ooBts. 

McCartin  v.  AdministbatOb  of  TBAFHA0EN,  Deoeasedt  and  others. 

iOowi  Iff  Chancery  <tf  Ntw  Jm'9ey.    Kovexuber  IS,  1887.) 

1.   EZBCUTOBS  AND  ADMIlfX8TBAT0B8— ACTION  AOAIKST— HsiB  PBOPBR  PABTT. 

Ad  heir  at  law  is  a  proper,  though  oot  a  Decessary,  party  to  a  suit  against  th« 
l^al  representative  of  his  ancestor,  to  reoover  loss  sostained  by  a  breach  of  tru^  of 
the  ancestor  as  executor. 

:2.   WlTHBB8--C0MPCrKN0T— TBAHBACTIOHS  with  DfiCBDBVT. 

In  a  suit  in  equity  against  the  legal  representative  of  a  decedent,  a  person  who  is 
made  a  defendant,  but  whose  rights  and  interests  are  the  same  as  those  of  the  com- 
plainant, and  who  is  a  complainant  in  fact,  though  not  in  form,  is  not  competent 
as  a  witness  to  give  testimony  as  to  transactions  with  the  decedent,  or  statements 
made  by  him. 
:8.  Same— Advxbsx  Pabtt  as  Witvbss. 

A  complainant  has  a  right  to  call  a  defendant,  who  is  in  fact  an  adverse  party  to 
him,  as  his  witness.  - 
4.  Trusts— Bbbacb—Obdbb  or  LiABiLmr  or  Tbustbbb. 

Where  two  trustees  have  been  guilty  of  a  breach  of  trust,  the  court  may  determine 
the  order  in  which  they  shall  stand  answerable  for  the  loss,  by  making  one  primarily 
liable,  and  the  other  secondarUy. 
:S.  Equity— 'Laohbb. 

Laches  is  a  good  defense  in  equity, 
e.  Sams. 

He  who  delays  asserting  his  rights  until  the  proofr  respecting  the  transaction  ont 
of  which  he  claims  his  rights  arose  are  so  indeterminate  and  obscure  that  it  is 
impossible  for  the  court  to  see  whether  what  seems  to  be  Jostloe  to  hint  la  not  in- 
justice to  his  adversary,  has  no  right  to  relief. 
{S^Mmi  5y  the  Ontri.) 
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On  final  hearing  on  bill»  answers,  and  proofs  taken  in  open  court. 

Gilbert  Collins,  for  complainant.  John  If.  VoorheeSt  for  administrator  of 
Henry  M .  Traphagen,  deceased .  A.O,  QarreUon,  for  Phebe  A.  Watson.  John 
Linn»  for  WilUam  G.  Traphagen. 

Yak  Flert,  Y.  G.  The  complainant  is  the  youngest  child  of  Myles  Me- 
Gartin,  deceased.  Mr.  McGartin  died  testate  in  November,  1859.  He  left  » 
widow  and  five  children.  By  his  will  he  directed  that  the  one-third  part  of 
his  estate,  both  real  and  personal,  should  be  set  apart  for  the  use  of  his  widow 
during  life,  and  that  the  eorpua  of  this  part  of  his  estate,  on  her  death,  should 
be  divided  equally  among  his  five  children.  The  other  two-thirds  of  his  estato 
he  giive  to  his  five  children,  and  directed  that  the  share  of  each  child  should 
be  made  over  as  he  or  she  attained  to  21  years  of  age.  He  appointed  his 
widow,  Mary  Ann  McGartin,  and  Gomel! us  Yan  Yorst  and  Henry  M.  Trap- 
bagen,  the  executors  of  his  will.  They  all' proved  the  will.  Mr.  Traphagen 
died  intestate  in  May,  1884.  This  suit  was  brought  in  July,  1886.  The  per- 
sona made  defendants  are  the  surviving  executrix  and  executor,  (Mrs.  Mc- 
Gartin and  Mr.  Yan  Yorst,)  the  administrator  of  Henry  M.  Traphagen,  de- 
ceased, and  also  his  heirs  at  law,  namely,  Pliebe  A.  Watson,  William  G.  Trap- 
hagen, and  Henry  Traphagen;  and  four  of  the  testator's  children,  namely, 
Mary  E.  McGartin,  Elizabeth  G.  McGartin,  Isabella  T.  McGartin,  and  Myles 
F.  McGartin.  The  suit  has  two  objects:  FiraU  to  procure  a.settlement  of 
the  estate  of  Myles  McGartin,  deceased,  and  a  division  of  his  property,  under 
his  will,  among  his  beneficiaries;  and,  second,  to  compel  his  surviving  exe- 
cutrix and  executor,  and  the  legal  representative  of  his  deceased  executor,  to 
make  good  to  his  estate  the  losses  which,  it  is  alleged,  the  estate  has  sustained 
in  consequence  of  misconduct  by  the  executors. 

Several  questions,  growing  out  of  objections  made  to  the  suit  in  respect  to 
parties,  and  also  to  the  competency  of  witnesses,  must  be  decided  before  the 
questions  arising  on  the  merits  can  be  considered. 

1.  As  to  parties.  It  is  objected  that  tlie  heii-s  at  law  of  Henry  M.  Trap- 
hagen, deceased,  are  not  proper  parties.  No  relief  is  sought  against  them, 
except  it  is  prayed  that  they,  together  with  the  administrator  of  Henry  M^. 
Traphagen,  deceased,  and  the  two  surviving  executors,  may  be  decreed  to  ac> 
count  for  the  execution  of  the  trusts  of  the  will  of  Myles  McGartin,  deceased, 
and  also  for  the  administration  of  his  estate  in  this  court,  instead  of  rendering 
their  accounts  in  the  orphans'  court  of  the  county  of  Hudson,  where  his  will 
was  admitted  to  probate.  Heirs  at  law  are  answerable,  to  the  extent  of  the 
value  of  the  lands  descended,  for  the  debts  of  their  ancestor,  and  also  for 
damages  arising  from  the  breach  of  a  covenant  made  by  their  ancestor,  {Insur- 
ance Co.  V.  Meeker,  87  N.  J.  Law,  282;)  and  it  is  also  well  settled  that  an  action 
may  be  maintained  against  the  legal  representative  of  a  decedent,  whether  ho 
died  testate  or  intestate,  to  recover  damages  arising  from  a  violation  of  the 
decedent's  legal  duty  or  a  breach  of  trust.  Tichenor  v.  Hayes,  41  N.  J.  LaWr 
193;  Dodd  v.  Wilkinson,  41  N.  J.  Eq.  581,  7  Atl.  Rep.  887.  And  it  would 
seem  to  follow,  as  a  necessary  deduction  from  the  right  of  action  thus  estab- 
lished, that  any  claim  which  may  be  made  the  basis  of  a  recovery  against  the 
legal  representative  of  a  decedent  will  also  be  sufficient,  as  a  ground  of  action, 
to  support  a  recovery  against  his  heir  at  law.  But  1  know  of  no  rule  of  law 
which  imposes  upon  an  heir  the  duty  of  rendering  accounts,  for  his  ancestorr 
in  courts  exercising  probate  jurisdiction.  It  is  obvious  that  in  the  majority 
of  cases  no  such  duty  can  rest  upon  him,  for  he  is  without  the  means  of  per- 
forming it.  On  the  death  of  a  trustee,  where  the  subject  of  the  trust  is  per- 
sonalty, the  trust  property,  as  well  as  the  books  and  papers  relating  to  its  ad- 
ministration, pass  to  his  legal  representative,  and  not  to  his  heir  at  law.  And 
so,  too,  where  the  subject  of  the  trust  is  realty,  the  books  and  papers  show- 
ing the  administration  of  trust  pass,  at  least  in  the  first  instance,  to  the  legal 
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representative  of  the  dead  trustee,  and  not  to  his  belt.  I  think,  therefore,  it 
is  quite  clear  that  the  duty  which  the  complainant  seeks  to  have  imposed  upon 
the  heirs  at  law  in  this  case  does  not  exist. 

But  the  more  important  question  is,  have  not  the  heirs  at  law  of  Henry  M. 
Traphagen,  deceased,  such  an  interest  in  the  subject-matter  of  this  suit  as 
renders  them  proper,  though  not  necessary,  parties?  The  bill  alleges  that 
Mr.  Traphagen  left  a  large  amount  of  real  and  personal  estate,  which,  to  a 
considerable  extent,  has  already  been  divided  and  distributed  among  his  chil- 
,dren.  The  proofs  show  that  910,000  of  his  personal  estate  has  been  distiib- 
uted  to  each  of  his  children,  and  that  a  comparatively  small  amount  remains 
in  the  hands  of  his  administrator.  Personal  estate  is  the  primary  fond  out  of 
which  the  debts  and  liabilities  of  a  decedent  must  be  discharg^.  The  rule 
is  settled  that  a  legatee*  who  has  received  his  legacy,  is  always  bound,  at  the 
instance  of  creditors,  to  refund  his  legacy,  if  there  is  a  deficiency  of  assets  to 
pay  debts,  whether  the  deficiency  arises  from  an  original  want  of  asseU,  or 
the  waste  of  the  executor.  This  liability  flows  from  the  superior  right  of 
creditors,  and  does  not  at  all  rest  upon  contract.  The  legatee  is  liable  whether 
he  has  given  a  refunding  bond  or  not.  It  is  an  obvious  rule  of  justice  that 
neither  a  legatee,  nor  one  of  tlie  next  of  kin,  shall  be  entitled  to  anything  until 
the  obligations  and  II abilities  of  the  person  through  whom  they  derive  their 
rights  have  been  paid.  Bscecutor  cf  Bilderhaok  v.  Rotoe,  Spen.'684;  1  Story, 
£q.  Jur.  92,  503;  Fonbl.  £q.  bk.  4,  pt.  1,  e.  2,  §  5,  note  p;  Lupton  v.  Lup- 
ton,  2  Johns.  Gh.  626. 

While  it  is  undoubtedly  true  that  no  active  relief  can  be  given  against  the 
heirs  at  law,  by  the  df  cree  which  may  be  made  on  this  hearing,  yet  I  think  it 
is  quite  apparent  that,  if  a  decree  should  be  made  against  the  administrator 
.of  their  ancestor,  such  decree  might,  in  a  subsequent  proceeding,  be  made 
the  proper  foundation  of  relief  against  them.  Even  if  they  were  not  parties 
to  this  suit,  I  think  they  would  be  concluded  by  such  decree,  as  to  the  amount 
for  which  their  ancestor  was  liable,  unless  they  could  show  that  the  decree 
was  the  product  of  fraud.  Under  this  vif'W  it  is  quite  plain  that  they  have  a 
vitiil  interest  in  the  result  of  this  suit.  There  can  be  no  doubt  that  they  are 
proper  parties  under  the  rule  adopted  by  CImncellor  Zabbiskis  in  Dor- 
nJteimer  v.  Rorhacky  23  N.  J.  Eq.  46. 

2.  As  to  the  competency  of  certain  witnesses.  The  complainant  called 
his  mother  and  his  three  sisters  totestify  to  transactions  with  Ilenry  M.  Trap- 
hagen, deceased,  and  statements  made  by  him.  Their  evidence  on  these  sub- 
jects was  objected  to,  and  the  question  is,  were  they  competent  to  give  the 
evidence  objected  to?  And,  first,  as  to  the  three  Miss  McCartins.  Their  posi- 
tion on  the  record  is  that  of  defendants,  though  their  interest  in  the  litigation 
is  that  of  complainants.  In  respect  to  the  whole  subject-matter  of  the  litiga- 
tion, they  have  the  same  interest  exactly  that  their  brother,  the  complainant* 
has.  The  only  possible  difference  which  exists  between  them  is  that  they 
are  ulder  than  he  is,  and  have  consequently,  if  there  has  been  laches,  been 
guilty  of  greater  laches  than  he  has.  In  all  other  respects  their  positions  ar« 
identical.  This  suit  was  brought  as  much  for  their  benefit  as  it  was  for  the 
benefit  of  the  complainant.  The  bill  so  dechires.  It  first  alleges  that  the  ex- 
ecutors have  wasted  the  estate  of  their  testator,  and  that  the  complainant  and 
the  other  beneficiaries  under  the  will  ai*e  therefore  entitled  to  indemnity  from 
the  executors  therefor,  and  then  prays  that  such  indemnity  may  be  decreed  to 
iihem.  There  can  be  no  doubt  that  If  the  three  Miss  McCartins  had  taken  their 
true  position  in  the  litigation;  if  they  had  placed  themselves  where  their  in- 
terests and  their  feelings  place  them ;  where  they  are  in  everything  except  the 
barest  form, — they  would  have  been  incompetent  to  give  the  evidence  objected 
to.  Though  they  are  defendants  in  form,  they  are  complainants  in  fact.  If 
a  decree  goes  in  favor  of  the  complainant,  it  must,  ex  necessitate^  give  the 
same  measure  ot  relief  to  each  of  these  defendants  that  it  does  to  the  corn- 
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plainant,  unless  some  special  defense,  peculiar  to  the  defendants,  and  which 
exists  against  them  aloue,  and  not  against  the  complainant,  has  been  shown. 
The  position  of  parties,  having  the  same  rights,  in  a  suit  of  this  kind,  is  a  pure 
matter  of  arrangement,  over  which  they  have  supreme  conttX)l.  The  three 
Miss  McCartins  were  necessary  parties  to  this  suit,  but  they  were  at  liberty 
to  choose  their  position.  They  could  be  either  complainants  or  defendants, 
just  as  they  saw  fit,  I  have  no  doubt  that  they  were  made  defendants,  not' 
because  they  did  not  want  the  suit  brought,  nor  becausethey  were  unwilling 
to  appear  as  complainants,  nor  because  it  was  supposed  there  was  any  con- 
flict between  their  interests  and  those  of  the  complainant*  nor  because  it  was 
suspected  that  they  might  desire  to  make  defense  against  the  complainants' 
action,  but  because  it  was  thought  possible  that,  by  making  them  defendants, 
they  inight  be  rendered  competent  to  testify  to  declarations  made  by  Mr  Trap- 
hagen,  and  thus  increase  their  chances,  and  those  of  their  brothers,  of  being 
able  to  fasten  a  liability  on  Mr.  Trapbagen's  estate. 

The  decision  of  the  question  under  consideration  must,  of  course,  be  con- 
trolled by  the  statute  of  1880.  The  main  design  of  that  statute  is,  so  far  as 
it  prescribes  a  rule  of  exclusion,  to  prevent  a  person  who  seeks,  by  judicial 
action,  to  fasten  a  claim  on  the  estate  of  a  decedent,  from  putting  in  proof, 
by  his  own  mouth,  in  support  of  his  claim,  anything  the  decedent  may  have 
said  or  done  tending  to  show  that  the  claim  is  valid.  The  purposes  which  the 
legislature  had  in  view  in  enacting  the  statute  are,  I  think,  quite  apparent. 
They  were— IT'irfft,  to  guard  against  the  injustice  which  might  arise  from  a 
want  of  mutuality  in  the  exercise  of  the  right  to  testify;  and,  secovd,  to  pre- 
vent the  danger  which  would  almost  unavoidably  arise  from  perjury,  or  the 
suppression  of  material  facts,  if  the  living  party  to  a  transaction,  where  one 
was  dead,  was  allowed  to  testify  as  to  what  the  deceased  party  had  said  or 
done,  respecting  the  transaction,  in  a  suit  by  or  against  his  legal  representa- 
tive. The  nominal  position  of  the  person  whose  competency  is  challenged, 
as  a  pai*ty  on  the  record  in  the  particular  suit,  is,  in  my  judgment,  of  no  im- 
portance; bat  the  test  in  such  cases  is,  does  he  stand  in  a  position  of  antago- 
nism to  the  estate  of  the  intestate  or  testator  represented  in  the  suit  or  pro- 
ceeding in  which  he  is  called  as  a  witness,  so  that,  if  he  should  testify  upon 
the  prohibited  subjects,  he  would  give  his  testimony  under  a  temptation  to 
forget  what  he  should  remember,  or  to  commit  perjury?  If  he  does,  he  is  in- 
competent. This  I  understand  to  be  the  test  which  the  court  of  errors  and 
app^s  adopted  in  Smith  v.  Burnet,  35  N.  J.  Eq.  314.  There  exceptions  were 
filed  to  the  account  of  an  executor,  alleging  that  he  had  not  charged  himself 
with  the  whole  of  the  estate  of  his  testator.  The  executor,  on  the  trial  of 
the  exceptions,  attempted  to  defeat  the  claim  of  the  exceptants  by  showing, 
by  his  own  oath,  that  the  testator,  in  his  life-time,  had  made  a  gift  to  him  of 
the  property  with  which  the  exceptants  sought  to  have  him  charged.  But  the 
court  held  that  he  was  incompetent  to  give  such  evidence,  and  this  ruling  was 
put  distinctly  on  the  ground  that,  although  the  executor  appeared  in  the  pro- 
ceeding as  the  ostensible  representative  of  the  testator,  yet  that  he  was  not  so 
im  fact,  but  that  his  real  character  was  that  of  a  hostile  suitor,  who  was  not 
trying  to  defend  the  estate,  but  to  deplete  it.  The  court,  therefore,  dealt  with 
him  not  in  his  nominal,  but  in  his  real,  character;  and  so,  I  think,  the  three 
Mias  McCartins  must  be  dealt  with  in  this  suit. 

The  competency  of  the  Miss  McCartins  to  give  the  evidence  objected  to,  is, 
however,  attempted  to  be  vindicated  on  another  ground.  After  they  gave  that 
part  of  their  evidence,  which,  it  is  insisted,  they  were  incompetent  to  give, 
ihe  administrator  of  Henry  M.  Traphagen,  deceased,  was  called  as  a  witness 
in  his  own  behalf,  and  gave  evidence.  This,  it  is  contended,  rendered  the  Miss 
McCartins  competent  to  give  the  evidence  objected  to.  And  it  is  also  insisted 
that,  although  they  were  not  re-examined  after  they  were  thus  rendered  cora- 
petenty  yet  the  court  should,  in  the  control  which  it  may  exercise  over  such 
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matters*  either  direct  tbat  the  evidence  which  thej  have  already  g^ven  shall 
stand  as  part  of  the  proofs  in  the  case,  or  otherwise  order  that  they  mixy  be 
re-examined.  The  court  undoubtedly  has  the  power,  if  the  Miss  McGartins 
were  rendered  competent  by  an  act  done  by  the  party  objecting  to  their  evi- 
dence, subsequent  to  the  time  when  he  interposed  his  objection,  to  give  them 
the  benefit  of  the  right  which  his  act  conferred.  As  was  said  by  the  court  of 
errors  and  appeals  in  a  case  where  a  similar  question  was  presented  for  decis- 
ion:  "It  is  the  province  of  the  court  so  to  control  the  conduct  of  a  cause,  and 
regulate  its  practice,  that  no  unfair  advantage  is  taken  by  either  side  in  pro- 
senting  the  merits  of  the  cause  for  decision."  Walker  v.  HiWs  Bx^rs,  22  N. 
J.  Eq.  513. 

The  argument  in  &ivor  of  the  contention  that  the  Miss  McCartins  were  ren- 
dered competent  by  the  act  of  the  administrator  is  based  on  that  provision  of 
the  statute  concerning  evidence,  which  declares  that  if  a  party  to  a  suit  in  a 
representative  capacity  is  called  as  a  witness  in  his  own  behalf,  and  admitted, 
the  opposite  may,  in  like  manner,  be  admitted  as  a  witness.  Revision  378,  § 
4.  This  provision,  in  my  opinion,  was  supplanted  by  the  statute  of  188(). 
The  regulation  in  force  upon  this  subject  prior  to  the  passage  of  the  statute  of 
1880  was  this:  Where  either  of  the  parties  to  a  civil  suit  sued  or  was  sued 
in  a  representative  capacity,  the  opposite  party  was  prohibited  from  calling 
himself  as  a  witness  in  his  own  behalf,  unless  his  adversary  called  himself  as 
a  witness  in  his  own  behalf,  and  was  admitted.  If  he  did,  then  the  opposite 
party  thereby  became  a  competent  witness  in  the  cause,  and  could  testify  gen- 
erally uiK)n  every  subject  upon  which  he  could  give  legal  evidence.  By  the 
statute  of  1880  this  restriction  was  removed,  and  entirely  new  regulations  es- 
tablished. By  the  new  act  any  party  to  a  civil  suit  is  made  competent  as  a  wit- 
ness', notwithstanding  any  party  thereto  may  sue  or  be  sued  in  a  representa- 
tive capacity.  Both  parties  are  given  full  capacity,  the  opposite  party  as  well 
as  the  representative  party.  The  representative  party  was  competent  before, 
but  he  could  not  avail  himself  of  his  capacity  without  conferring  like  capacity 
on  his  adversary.  If  he  chose  to  remain  silent,  the  opposite  must  also  remain 
silent.  Now,  however,  the  right  of  the  opposite  party  to  speak  does  not  at  all 
depend  upon  the  will  of  the  representative  party.  He  has  a  right  now  to  speak, 
within  a  certain  range,  whether  the  representative  party  speaks  or  not.  Ills 
competency  now  is  in  no  respect  to  be  measured  or  controlled  by  the  will  or 
conduct  of  his  adversary.  His  right  to  testify  now  stands  wholly  emancipated 
from  the  control  of  his  adversary,  and  is  just  what  the  statute  of  1880  gives 
him;  no  more  and  no  less.  He  is  a  witness  with  full  capacity  to  testify  upon 
every  issue  involved  in  the  suit,  except  he  cannot  give  testimony  as  to  any 
transaction  with  or  statement  made  by  any  testator  or  intestate  represented  in 
the  particular  action.  There  is  no  hint  in  the  statute  of  1880  that  his  capacity 
to  testify  upon  the  prohibited  subjects  is  to  be  in  the  slightest  degree  enlarged, 
or  otherwise  affected,  by  the  fact  that  his  adversary  offers  himself  as  a  wit- 
ness in  his  own  behalf,  and  is  admitted.  It  is  plain  that  the  two  statutes  are 
repugnant  in  a  vital  point.  Under  the  old,  the  opposite  party  could  in  no 
event  be  a  witness  in  his  own  behalf,  unless  the  representative  party  whs  first 
admitted;  while  under  the  new,  he  stands  entirely  free  from  the  restriction 
imposed  by  the  old,  and  may  call  himself  without  regard  to  the  course  pursued 
by  the  representative  party,  and  when  on  the  stand  may  testify  fully,  except 
on  certain  subjects. 

But  it  is  said  that,  although  a  repugnancy  exists,  it  is  only  partial,  and 
not  complete;  and  that,  inasmuch  as  the  statute  of  1880  contains  no  express 
repealer  of  any  part  of  the  prior  statutes,  the  court  must,  if  possible,  give 
effect  to  so  much  of  the  previous  statutes  as  does  not  stand  in  clear  conflict 
with  the  later.  Under  this  view  it  is  contended  that,  notwithstanding  the 
prohibitory  words  of  the  statute  of  1880,  it  is  the  right  of  the  opposite  party, 
whenever  the  representative  party  goes  upon  the  stand,  to  give  testimony  in 
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Tefrpect  to  the  matters  which,  by  that  statute,  it  is  declared  he  shall  be  incom- 
petent to  give.  This  contention,  as  it  seems  to  me,  has  nothing  whatever  on 
which  it  can  stand.  The  two  statutes,  as  I  read  them,  stand  in  direct  and  ir- 
reconcilable conflict  throughout.  If  this  were  not  so,  the  intention  of  the 
legislature  that  the  last  should  supersede  the  first  is  so  conspicuous  that  the 
CQurt  is  bound  to  declare  the  first  as  no  longer  in  force.  When  two  acts  are 
not  in  express  terms  repugnant,  yet  if  the  later  act  covers  the  whole  subject 
Off  the  first,  and  embraces  new  provisions,  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  the  first  act,  it  will  operate  as  a  repeal  of  the  first. 
U,  a.  V.  Ttfnen,  11  Wall.  88.  "This  rule,"  says  Mr.  Justice  Van  Syckel, 
**does  not  rest  strictly  upon  the  ground  of  repeal  by  implication,  but  upon  the 
principle  that,  when  the  legislature  makes  a  revision  of  a  particular  statute, 
and  frames  a  new  statute  upon  a  subject-matter,  and  from  the  frame-work  of 
the  act  it  is  apparent  that  the  legislature  designed  a  complete  scheme  for  the 
matter,  it  is  a  legislative  declaration  that  whatever  is  embraced  in  the  new 
statute  shall  prevail,  and  whatever  is  excluded  is  discarded.  It  is  decisive 
evidence  of  an  intention  to  prescribe  the  provisions  mentioned  in  the  later 
act  as  the  only  ones  on  that  subject  which  shall  be  obligatory."  Boche  v. 
Jersey  City,  40  N.  J.  Law,  257. 

The  Miss  McCartins  were  incompetent,  in  my  judgment,  to  give  the  evi- 
dence objected  to. 

8.  As  to  the  competency  of  Mrs.  McCartin  to  give  the  evidence  objected  to. 
She  is  a  defendant  in  her  individual  capacity,  and  also  in  her  representa- 
tive capacity.    Her  true  position  in  the  litigation  is  that  of  a  defendant.    In 
view  of  the  object  of  the  suit,  it  was  not  possible,  according  to  any  prin- 
ciple of  procedure,  to  make  her  a  party  otherwise  than  as  a  defendant.    The 
eomplainant  seeks  to  compel  her,  as  one  of  the  executors  of  his  father's  will, 
to  perform  her  duty;  and  also  to  make  good  to  him,  and  the  other  beneficia- 
ries* the  loss  they  have  sustained  by  her  misconduct  in  office.    His  right  of 
action  against  her  is  grounded  on  her  failure  to  discharge  duties  which  were 
incambent  on  her  in  her  representative  capacity,  and  she  is  therefore  prop- 
erly a  defendant  in  that  character,  and,  in  my  judgment,  only  in  that  char- 
acter.   Nothing  has  been  gained  by  bringing  her  into  court  in  a  dual  capac- 
i^;  for  I  think  it  is  undeniable  that  if  she  had  beea  sued  in  her  representa- 
tive capacity  only,  and  it  had  been  shown  that  she  had  been  guilty  of  such 
misoojiduct  in  office  as  to  render  her  personally  liable  for  its  consequences, 
the  court  might,  after  so  decreeing,  have  enforced  the  decree  against  her  in- 
dividual property.    The'position  of  Mrs.  McCartin  as  a  party  to  this  suit  is 
free  from  the  least  doubt.    She  is  a  defendant,  standing  in  a  position  ad- 
verse to  that  of  the  complainant.    He  called  her  as  his  witness.    She  did 
not  testify  on  her  own  call,  but  on  the  call  of  the  complainant.    The  law 
gives  him  the  right  to  make  her  his  witness.    The  statute  declares  that,  in 
all  dvil  actions  in  any  court  of  record  in  this  state,  the  parties  thereto  shall 
be  admitted  to  be  sworn,  and  give  evidence  therein,  when  called  as  witnesses 
by  the  adverse  party  in  such  action.    Revision,  378,  §  2.    There  is  nothing  in 
the  statute  of  1880  which  either  destroys  or  impairs  this  right.    It  stands  to* 
day  In  all  its  original  vigor.    Either  of  the  defendants  had  an  undoubted 
right  to  call  the  complainant  to  show — if  such  was  the  fact — that,  by  a  trans- 
action between  Henry  M.  Traphagen  and  himself,  he  had  lost  all  right  of  ac- 
tion against  Mr.  Traphagen  or  his  estate.    And  the  complainant  had  a  like 
right  to  examine  either  of  the  defendants,  who  stood  in  a  position  of  actual 
hostility  to  him,  for  the  purpose  of  eliciting  evidence  which  would  enable  him 
to  maintain  his  action.    Mrs.  McCartin  was,  in  my  opinion,  a  competent  wit- 
ness to  give  the  evidence  objected  to. 

The  remaining  questions  arise  on  the  merits.    Several  claims  are  made  by 
the  bill  which  were  either  abandoned  on  the  hearing,  or  rejected  by  the  court 
at  the  close  of  the  argument.    They  will  not  be  discussed  now.    Two,  how* 
v,llA.no.2--ll 
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erer,  remain  to  be  oondidered.  Tbe  first  grows  out  of  a  misappropriation. 
In  August,  1870,  the  executors  invested  99, 500  of  the  moneys  of  the  estate  in 
the  purchase  of  a  house  and  lot  in  Jersey  City.  Prior  to  the  purchase  by  the 
executors  the  title  was  held  by  Mrs.  McCartin  and  her  nephew,  Myles  Tier- 
ney.  She  and  he  conveyed  to  herself  as  executrix,  and  to  Mr.  Van  Yorstand 
Mr.  Traphagen  as  executors.  Six  thousand  five  h  undred  dollars  of  the  purchase 
money  was  paid  on  the  delivery  of  the  deed,  with  funds  of  the  estate  then  in  the  * 
exclusive  custody  of  Mrs.  McCartin.  The  house  and  lot  were  conveyed  subject 
to  a  mortgage  of  93,000,  which  Mrs.  McCartin  subsequently  paid  with  funds  of 
the  estate.  The  $6,500>  paid  on  thedelivery  of  the  deed,  was  divided  almost  si- 
multaneously with  its  payment  between  Mrs.  McCartin  and  Mr.  Tiemey ;  Mrs. 
McCartin  retaining $5, 100,  and  giving  Mr.  Tierney  the  balance.  This  di vision 
was  made  to  carry  out  the  terms  of  a  settlement  of  some  ventures,,  in  whicli 
Mrs.  McCartin  and  Mr.  Tierney  had  been  jointly  interested,  and  which  settle- 
ment they  agreed  upon  and  concluded  on  the  day  the  deed  was  d^ivered  and 
the  $6,500  paid.  The  use  thus  made  of  the  moneys  of  the  estate  was  wholly 
unauthorized.  The  executors  had  no  authority,  under  the  will,  or  otherwise, 
to  purchase  land,  and  their  appropriation  of  the  moneys  of  the  estate  for  that 
purpose  was  a  willful  misappropriation.  The  proof  is  clear,  by  the  mouth  o( 
Myles  Tiemey,  that  Henry  M.  Traphagen  participated  actively  in  the  pur- 
chase. He  would,  therefore,  if  alive,  be  answerable  for  the  loss  which  may 
result  from  it.  His  liability  in  this  respect  belongs  to  the  class  which  can,  as 
has  already  been  shown,  be  enforced  against  his  legal  representative.  He, 
however,  derived  no  benefit  of  any  Icind  from  the  purciiase,  but  Mrs.  McCartin 
did.  The  purchase  was  manifestly  made  in  her  interest  and  for  her  advan- 
tage. She  received  $5,100  of  the  purchase  money.  The  principal  part  of  the 
sum  misappropriated  went  into  her  pocket.  There  can,  therefore,  be  no 
doubt  about  her  liability. 

The  evidence  against  Mr.  Van  Yorst  is  not  sufficient  to  justify  a  judgment 
that  he  is  liable.  Mrs.  McCeurtin  testifies  that  he  knew  that  the  purchase  was 
contemplated,  and  consented  that  it  should  be  made,  while  he  swears  that  be 
knew  nothing  about  it.  In  this  condition  of  the  evidence,  it  is  clear  that  there 
is  not  sufficient  proof  to  support  a  decree  against  him.  The  house  and  lot  are 
still  held  as  an  asset  of  the  estate.  No  change  has  been  made  in  the  title  since 
they  were  conveyed  to  the  executors.  They  must  be  sold  under  the  direction 
of  the  court.  If  the  sale  shall  not  produce  a  sum  sufficient  to  make  good  to 
the  estate  the  loss  resulting  from  the  misappropriation,  Mrs.  McCartin  and 
the  administrator  of  Henry  M.  Traphagen,  deceased,  must  pay  the  defi- 
ciency. 

The  only  question  which  remains  for  consideration,  on  this  branch  of  the 
case,  is  whether  any  discrimination  should  be  made  between  Mrs.  McCartin 
and  the  administrator,  as  to  the  order  in  which  they  shall  stand  liable  for  the  de- 
ficiency ?  Difference  in  the  degree  of  liability,  owing  to  diif  erence  in  the  extent 
of  the  culpability,  has  been  recognized  by  the  courts,  in  cases  of  the  class  to  which 
this  case  belongs,  ever  since  tbe  decision  in  Charitable  Corporation  v.  Sut- 
ton, 2  Atk.  400.  Mr.  Lewin  states  the  rule  now  in  force  on  this  subject,  as 
follows:  **  Though,  as  respects  the  remedy  of  the  cestui  que  trust,  each  trustee 
is  individually  responsible  for  the  whole  amount  of  the  loss,  whether  he  was 
principal  in  the  breach  of  trust,  or  was  merely  a  consenting  party,  yet,  as  be- 
tween the  trustees  themselves,  the  loss  may  be  thrown  upon  the  party  on 
whom,  as  the  recipient  of  the  money  or  otherwise,  the  responsibility  ought  in 
equity  to  fall,  or,  if  he  be  dead,  upon  his  estate."  Lewin,  Trusts,  776.  It 
requires  no  argument  to  show  that,  in  view  of  the  facts  of  this  case,  Mrs. 
McCartin  must  be  decreed  to  be  primarily  liable.  And  the  court  may,  in  or- 
der to  compel  her  to  bear  the  full  measure  of  her  responsibility ,  sequester  that 
part  of  the  estate  to  which  she  is  entitled  under  the  will,  and  apply  it  in  dis- 
charge of  her  liability. 
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The  remaining  claim  rests  on  a  charge  that  the  executors,  in  violation  of 
tbehr  duty,  released,  without  consideration,  valuable  parts  of  certain  hinds, 
upon  which  they  held  a  mortgage,  and  that  in  consequence  serious  loss  re- 
sulted to  the  estate.  The  executors,  on  the  third  of  May,  1870,  conveyed  cer- 
tain unimproved  lands,  lying  in  the  outskirts  of  the  city  of  Newark,  to  Ne- 
hemiah  Perry,  tor  the  sum  of  $40,000.  Ten  thousand  dollars  of  the  purchase 
money  was  paid  in  cash,  and  a  mortgage  given  on  the  lands  conveyed  for  the 
balance.  The  mortgage  was  payable  at  any  time  within  five  years  from  its 
date,  and  bore  interest  at  the  rate  of  7  per  cent,  per  annum.  Mrs.  McOartin 
took  possession  of  the  mortgage  and  cash.  For  some  years  prior  to  this  date, 
she  had  had  the  exclusive  possession  of  the  other  securities  belonging  to  the 
estate,  and  had  also  performed  the  principal  duties  incumbent  on  the  execu- 
tors. Soon  after  his  purchase  Mr.  Perry  procured  a  map  to  be  made  of  the 
lands,  on  which  streets  were  laid  out,  and  the  lands  divided  into  city  Jots. 
Some  of  the  streets,  so  laid  out,  were  subsequently  opened  and  graded.  On 
the  twenty-first  of  April,  1871,  the  executors  released  to  Mr.  Perry  nine  of 
the  lots  covered  by  their  mortgage,  and  on  the  nineteenth  of  August,  1872, 
they  executed  another  release  to  him,  releasing  21  other  lots.  Botli  releases 
were  executed  without  the  payment  of  any  part  of  ttie  mortgage  del)t.  The 
lots  released  were  some  of  the  most  valuable  of  the  tract.  The  mortgage  was 
subsequently  foreclosed,  and  the  mortgaged  premises  purchased  at  the  fore- 
closure sale,  in  October,  1878,  by  the  executors  for  $15,000.  They  are  still 
held  as  part  of  the  assets  of  the  estate.  The  proof  shows  that  they  cannot  be 
sold  now  for  enough  to  restore  to  the  estate  the  amount  of  the  mortgage 
debt.  The  claim  of  the  complainant  is  that  his  mother  and  Mr.  Van  Vorst, 
and  the  administrator  of  Mr.  Traphagen,  are  bound  to  pay  him,  and  the  other 
beneficiaries  under  the  will,  the  present  value  of  the  land  released,  or  so  much 
thereof  as  may  be  required  to  make  good  to  them  the  amount  of  the  mortgage 
debt,  after  crediting  thereon  whatever  may  be  realized  from  the  sale  of  tiiat 
part  of  the  mortgaged  premises  still  held  by  the  estate. 

There  can  be  little  doubt,  in  view  of  the  pecuniary  condition  of  one  of  the 
persons  against  whom  this  claim  is  asserted,  and  the  ties  which  exist  between 
another  and  those  who  are  to  be  benefited  by  its  judicial  recognition,  that  this 
suit  is  prosecuted  mainly,  if  not  solely,  for  the  purpose  of  fastening  this  claim 
on  the  estate  of  Henry  M.  Traphagen,  deceased.  Mr.  Van  Vorst  is  an  old 
man,  hopelessly  insolvent,  without  property  and  without  expectations.  A  de- 
cree against  him  would,  in  all  probability,  be  utterly  worthless.  Mrs.  Me- 
Cartin  is  the  mother  of  the  complainant  and  the  other  beneficiaries  under  the 
will.  She  and  they  all  reside  together  as  one  family,  and  have  continuously 
since  the  death  of  the  husband  and  father,  in  1859.  Tlie  family  occupy  her 
house.  She  is  the  head  of  the  family,  and  as  such  exercises  the  chief  author- 
ity, and  receives  from  her  children  the  respect  and  obedience  wiiich  her  posi- 
tion entitles  her  to.  The  relations  between  the  mother  and  her  children  have 
always,  so  far  as  the  the  evidence  discloses,  been  of  the  most  affectionate  and 
confiding  character.  They  have  lived  together  in  the  utmost  harmony;  hav- 
ing, apparently,  no  interests  or  purp<i6es  which  were  not  mutual  and  common. 
The  love  which  the  mother  has  always  exhibited  for  her  children  has  been  a 
sure  guaranty  to  them  that  she  would  never  consciously  do  an  act  which  she 
thought  it  was  possible  could  result  in  harm  or  loss  to  them.  Under  these 
circumstances  it  cannot  be  believed  that  the  son  in  whose  name  this  suit  is 
brought,  or  that  either  of  the  children  in  whose  interest  it  is  prosecuted,  would, 
if  their  mother  had  alone  been  liable,  have  allowed  it  to  be  brought.  !Nor  is  it 
possible  to  believe  that,  if  a  recovery  is  had  against  the  mother,  the  children 
will  allow  the  decree  to  be  enforced  against  her.  These  considerations  make 
it  almost  absofutely  certain  that  this  suit  is  the  result  of  a  family  combination 
to  fasten  this  claim,  either  in  whole  or  in  part,  on  the  estate  of  Mr.  Trapha- 
gen.   Sucfh  a  combination  to  enforce  a  just  claim,  by  due  process  of  law. 
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while  all  the  proofs,  both  for  it  and  against  it,  were  fresh  and  clear,  and  easily 
accessible,  would,  perhaps,  even  in  a  case  where  the  persons  seeking  to  estab- 
lish it  had  arranged  in  advance,  with  one  of  the  persons  liable,  not  to  enforce 
it  against  him,  but  compel  the  other  to  pay  the  whole,  be  free  from  objection 
on  legal  grounds.  But  the  fact  that  parties,  standing  apparently  in  an  atti- 
tude of  hostility  to  each  other,  were  not  so  in  fact,  but  were  in  truth  animated 
by  a  common  purpose,  that  their  ostensible  positions  towards  each  other  in  the 
litigation  were  deceitful,  would  induce  a  court  always  to  be  extremely  vigilant 
to  see  to  it  that  a  claim  which  was  false  in  fact  was  not  pronounced  just. 

The  case  under  consideration  is,  however,  of  an  entirely  different  complex- 
ion. Her^fthe  claim  sought  to  be  enforced  is  an  extremely  stale  one.  No  at- 
tempt was  made  to  enforce  it  until  the  person  against  whom  it  is  mainly, 
aimed  was  deprived  of  all  power  to  resist  it  by  death;  nor  until  much  if  not 
the  entire  body  of  the  evidence  which  may  have  existed,  tending  to  show  ttiat 
it  was  groundless,  liad,  by  the  decay  of  time,  been  either  entirely  destroyed, 
or  become  so  obscure  as  to  leave  scarcely  a  trace  of  the  trujthi^  The  releases 
were  executed  in  1871  and  1872.  Some  of  the  beneficiaries  were  present  at 
their  execution.  The  fact  that  they  had  been  executed  was  known  and  fully 
discussed  just  prior  to  the  institution  of  the  suit  to  foreclose  the  Perry  mort- 
gage in  1877.  The  loss  resulting  from  their  execution  was  demonstrated  and 
made  known  by  the  sale  of  the  mortgaged  premises  in  October,  1878.  Mr. 
Perry  and  Henry  M.  Tmphagen  were  both  then  living.  The  former  did  not 
die  until  Kovember,  1881,  and  the  latter  not  until  May,  1884.  The  complain- 
ant attained  his  majority  in  February,  1880,  his  sisters  were  of  full  age  when 
the  releases  were  executed,  and  his  brother  became  21  in  1873.  This  suit  was 
not  instituted  until  July,  1886,  more  than  six  years  after  the  complainant  at- 
tained his  majority,  and  nearly  eight  after  the  sale  of  the  mortgaged  prem- 
ises. Great  delay  is  a  good  l)ar  in  equity.  Courts  of  equity  have  from  the 
earliest  times,  upon  general  principles  of  their  own,  even  where  there  was  no 
analogous  statutable  bar,  refused  relief  to  stale  demands.  More  than  100 
years  ago  Lord  Gamdsn  said:  "A  court  of  equity,  wbicli  is  never  active  in  re- 
lief against  conscience  or  the  public  convenience,  bas  always  refused  its  aid 
to  stale  demands,  where  the  party  has  slept  upon  his  rights,  and  acquiesced 
for  a  great  length  of  time.  Kothing  can  call  forth  the  activity  of  a  court  of 
equity  but  conscience,  good  faith,  and  reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive,  and  does  nothing.  Laches  and  neglect  are  al- 
ways discountenanced;  and  therefore  from  the  beginning  of  this  jurisdiction 
tliere  was  always  a  limitation  to  suits  in  equity."  Smith  v.  Clayt  2  Amb. 
645,  reported  in  a  note  to  Deloraine  v.  Broumt  3  Brown,  Ch.  640.  The  wisdom 
of  this  principle,  both  as  a  rule  of  justice  and  a  regulation  for  the  benefit  of 
the  public  welfare,  is  so  obvious  that  it  has  been  universally  adopted.  2  Story, 
£q.  Jur.  g  1520,  and  notes. 

The  reason  of  the  rule  is  apparent,  and  consists  in  the  diiBculty,  and  in 
many  cases  the  impossibility,  of  ascertaining,  after  a  great  lapse  of  time,  the 
facts  necessary  to  enable  the  court  to  exercise  its  power  with  safety.  He  who 
delays  asserting  his  rights  until  the  proofi9  respecting  the  transaction  out  of 
which  he  claims  his  rights  arose,  are  so  indeterminate  and  obscure  that  it  is 
impossible  for  the  court  to  see  whether  what  seems  to  be  justice  to  him  is  not 
injustice  to  his  adversary,  should  be  denied  all  relief;  for,  by  his  laches,  he 
has  deprived  the  court  of  the  power  of  ascertaining,  with  reasonable  certainty, 
what  the  truth  is,  and  thus  of  doing  justice. 

Tested  by  this  rule,  it  is  plain,  I  think,  that  the  claim  made  in  this  case 
should  be  rejected.  The  persons  making  it  did  not  assert  it  until  their  delay 
had  put  them  in  the  best  possible  position,  and  their  adversary  in  the  very 
worat.  They  seek  to  turn  their  fault  into  an  advantage.  The  evidence  which 
they  produce  in  support  of  their  claim  consists  largely  of  written  matter, 
which  endures  notwithstanding  the  flight  of  time»  while  living  witnesses  both 
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forget  and  die.  From  the  character  of  the  claim,  it  is  manifest  that  the  only 
defenses  which  ooald  have  existed  against  it  were  such  as  rested  entirely  in 
the  knowledge  and  judgment  of  living  witnesses.  The  important  question 
is,  what  were  the  circumstances  under  which  the  releases  were  executed? 
Mrs.  McCartin  swears  that  she  has  no  recollection  of  executing  but  one  re- 
lease, and  that  she  executed  tliat  under  a  representation  that  it  embraced  only 
two  city  lots.  At  this  time  she  had  possession  of  the  mortgage,  and  exer- 
cised al  most  a  supreme  control  over  the  affairs  of  the  estate,  and  managed  them, 
with  the  assistance  of  her  daughters,  as  she  thought  proper.  The  duty  of 
safely  keeping  and  protecting  tlie  securities  of  the  estate  rested  on  her.  I^Tow, 
if  it  be  true  that  she  was  tricked  into  executing  a  release  of  nine  or  twenty- 
one  lots,  under  the  belief  that  the  release  only  embraced  two,  may  it  not  also 
be  true  that  the  signatures  of  the  other  releasors  were  procured  by  the  prac- 
tice of  a  similar  fraud?  And  may  it  not  likewise  be  true  that  the  fraud  by 
which  the  releases  were  obtained  was  so  shrewdly  planned,  and  so  cunningly 
executed,  that  the  most  cautious  person  would  have  been  entrapped  by  it? 
What  the  truth  is  cannot  be  discovered  now.  Mr.  Traphagen  and  Mr.  Perry 
are  both  dead,  and  the  recollection  of  Mrs.  McCartin  and  Mr.  Van  Yorst  is  so 
faded  that  it  is  quite  evident  that,  when  they  attempt  to  tell  what  they  recol- 
lect about  the  transaction,  they  give  dim  impressions  and  conjectures  rather 
than  actual  reoollection. 

But  suppose  there  was  no  fraud,  who  can  say,  after  the  lapse  of  15  or  16 
years,  that  the  acts  of  the  executors,  in  executing  the  releases,  were  not,  in 
view  of  the  considerations  which  controlled  their  judgment,  wise  and  prudent, 
and  just  such  as  they  ought  to  have  done?  They  are  not  liable  for  mere  er- 
rors of  judgment,  such  as  prudent  persons,  exercising  ordinary  caution,  un- 
der like  circumstances,  might  have  committed.  The  measure  of  their  duty 
was  this:  They  were  bound  to  use  the  same  degree  of  care  that  a  person  of 
common  prudence  would  ordinarily  exercise  in  the  management  of  his  own 
affairs  of  like  character.  ''The  law,"  says  Professor  Ponieroy,  "does  not  cast 
upon  a  trustee  an  extraordinary  duty,  nor  demand  an  extraordinary  care,  nor 
hold  him  liable  for  mere  error  of  judgment;  much  less  does  it  make  Iiim  an 
insurer  of  the  property.  If  he  has  exercised  the  care  and  judgment  of  ordi- 
nary prudent  men  in  their  own  affairs,  he  will  not  be  chargeable  for  his  mere 
errors  of  judgment,  nor  for  accidental  injuries  or  losses."  2  Pom.  £q.  Jur. 
§  1070.  To  be  able,  therefore,  to  form  a  just  judgment,  whether  what  the 
executors  did  was  within  or  without  the  line  of  their  duty,  it  is  necessary  that 
we  should  have  before  our  minds  all  the  considerations  which  led  to  the  judg- 
ment on  which  they  acted,  and  that  we  should  weigh  them  now  just  as  a  man 
of  ordinary  prudence  and  discretion  would  have  weighed  them  then.  After  a 
cause  has  produced  its  results,  it  is  much  easier  to  see  the  connection  which 
existed  between  cause  and  effect  than  it  is  to  see,  in  advance,  what  effect  a 
cause  will  pi-oduce.  The  foolish  may  be  wise  after  an  event  has  happened ; 
but,  when  an  act  may  produce  one  of  two  directly  opposite  results,  it  is  only 
a  person  possessing  tlie  penetration  of  a  prophet  that  can  foresee  which  of  the 
two  will  certainly  occur.  It  was  this  consideration  which  once  led  Lord 
Habdwicke  to  remark,  in  substance,  that  it  is  by  no  means  just  in  a  judge  to 
say,  after  bad  consequences  have  arisen  from  an  act  done  by  a  person  exercis- 
ing fiduciary  powers,  that  he  should  have  foreseen  what  subsequently  hap- 
pened, and  therefore  be  held  guilty  of  a  breach  of  trust.  If  he  did  not  foresee 
what  no  person  of  ordinary  foresight,  standing  in  his  place,  could  have  fore- 
seen, he  has  violated  no  duty  and  incurred  no  liability. 

It  would  be  impossible  for  us  now  to  get  back  in  expectation  and  judgment 
to  just  where  the  executors  were  at  the  time  these  releases  were  executed ;  but 
this  much  may  be  remembered,  as  part  of  the  familiar  history  of  those  times, 
that  it  was  believed,  by  even  the  shrewdest  and  most  cautious,  that  suburban 
property,  like  that  with  which  they  wore  dealing,  located  in  the  outskirts  of 
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a  growing  and  prosperous  city,  possessed  greater  possibilities  than  property 
of  almost  any  other  kind.  Such  investments  had^  in  many  instances,  re* 
suited  in  great  fortunes,  and  the  belief  was  almost  universal  that  they  afforded 
the  surest  road  to  speedy  and  great  wealth.  The  proofs  show  that,  at  the 
time  the  releases  were  executed,  and  for  some  years  afterwards,  Mr.  Perry 
was  leputed  to  be  a  gentleman  of  large  wetdth.  abundantly  able  to  raise  the 
money  necessary  to  pay  tlie  mortgage  debt.  He  had  the  right,  by  the  ternia 
of  his  mortgage,  to  pay  at  any  time.  He  threatened,  if  the  releases  were  not 
executed,  that  lie  would  pay.  The  investment  was  a  choice  one.  The  deot 
was  secured  by  the  bond  and  mortgage  of  a  gentleman  reputed  to  be  worth 
•100,000.  It  produced  an  annual  Income  to  the  estate  of  $2,100.  It  was  the 
duty  of  the  executora  to  preserve  the  investment,  if  they  could.  The  proofs 
now  before  the  court,  on  the  part  of  the  complainants  show  that  that  part  of 
the  mortgaged  premises  which  remained  pledged  for  the  mortgage  debt,  after 
the  releases  were  executed,  was  worth,  according  to  the  prices  prevailing  in 
1872,  over  1(43,000.  This  estimate  may  be  less  than  the  same  witness  would 
have  made  in  1872,  before  his  judgment  respecting  its  value  was  enlightened 
by  any  of  the  events  which  have  since  occurred.  What  estimates  and  whose 
judgment  Mr.  Traphagen  acted  on  in  executing  the  releases  we  do  not  know. 
He  cannot  tell  us  now.  His  lips  are  closed  forever.  There  is  no  reason  to 
suspect  that  he  was  controlled  by  fraudulent  motives.  No  charge  of  that 
kind  is  made.  There  is  no  hint  in  the  evidence  that  his  relations  with  Mr. 
Perry  were  such  as  would  have  been  likely  to  have  induced  him  to  disregard 
his  duty  to  favor  Mr.  Perry.  So  far  as  appears,  he  was  entirely  free  from  the 
least  temptation  to  betray  his  trust.  His  Interests,  as  well  as  his  inclinations* 
were  such  as  would  have  naturally  constrained  him  to  guard,  rather  than  en- 
danger, the  rights  of  his  cestuis  que  trust;  and/the  fact  tliat  his  acts,  which 
are  made  the  foundation  of  this  claim,  have  so  long  stood  unquestioned,  serves 
to  produce  a  strong  conviction  in  my  mind  that  they  were  not  assailed  be- 
fore, because,  while  the  recollection  of  the  considerations  which  led  to  tliem. 
was  fresh  and  clear,  they  were  known  to  be  rigiit  aitd  unassailable;  and  that 
the  reason  they  are  challenged  now  is  either  because  the  recollection  of  the 
facts  which  led  to  them  has  become,  to  a  great  extent,  effaced,  or  because  it 
was  supposed  all  evidence  of  them  is  lost.  The  persons  in  whose  behalf  this 
claim  is  made  have  delayed  all  attempt  to  establish  it  by  judicial  proceedings 
until  the  tongue  of  the  person  most  deeply  interested  in  resisting  it  lias  been 
silenced  by  death,  and  until  the  memory  of  all  others  who  could  have  given 
evidence  respecting  it  is  greatly  faded  or  totally  lost.  They  have  delayed  un> 
til,  by  the  lapse  and  decay  of  time,  their  adversary  has  become  defenselesB* 
They  are  too  late.    Their  claim,  in  my  judgment,  must  be  rejected* 


Mathbwson  v.  Mathewson* 

(Supreme  OouH  of  Rhode  Island.    October  22,  1887.> 

DtacKXT  AND  Distribution — Allowance  or  Realty  to  Widow— Doweb  Mi»t  Fibst 
BE  Absioned. 

Fab.  St.  H.  I.  c.  185,  3  4,  provides  that  if  there  be  no  Ghildren  or  their  de8cend»nt» 
living,  the  court  of  probate  shall  allow  and  set  otf  real  estate  to  the  widow  from  her 
deceased  husband's  estate,  not  required  for  the  payment  of  debts,  as  may  be  suita- 
ble, etc.,  and  in  accordance  with  the  circumstances  of  the  estate,  in  addition  to 
dower,  to  hold  upon  the  same  terms,  etc.,  as  if  dower  estate.  The  court  of  pro- 
bate of  J.,  (here  being  no  children,  and  the  whole  of  the  estate  being  suitable  for 
the  support  of  the  widow,  etc.,  without  setting  oif  dower,  set  off  the  whole  of  the 
estate  to  the  widow,  under  the  above  statute.  Held,  the  court  of  probate  must  first 
assiG:u  dower  before  it  can  proceed  to  assign  the  widow  any  more  of  the  real  estate. 

Appeal  from  the  probate  court  of  the  town  of  Johnston. 
Louis  L.  Angell,  for  appellant.    Stephen  A^  CookCy  Jr.,  and  Robert  W^ 
Burbank^  for  appellee. 
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DuBFEE,  C.  J.  This  is  an  appeal  from  a  deoree  of  the  court  of  probate  of 
tfae  town  of  Johnston,  setting  off  to  Elizabeth,  widow  of  Benoni  Mathewson, 
late  of  ssftd  town,  all  the  real  estate  which  he  had  at  his  decease.  The  decree 
was  made  on  petition  of  the  widow  under  Pub.  St.  R.  I.  c.  185,  §  4,  which 
provides  that  if  there  be  no  children  or  their  descendants  living,  at  the  decease, 
'*the  court  of  probate  shall  allow  and  set  off  to  the  widow  such  portion  of  the 
real  estate  of  her  deceased  husband,  which  shall  not  be  required  for  the  pay- 
ment of  debts,  as  may  be  suitable  for  her  situation  and  support,  and  be  in  ac- 
cordance with  the  circumstances  of  the  estate;  and  such  widow  shall  hold  such 
real  estate,  in  addition  to  her  dower,  upon  the  same  terms  and  condition  and 
ffNT  the  same  period  as  she  holds  her  estate  of  dower." 

The  decree,  after  reciting  that  there  were  no  children  or  their  descendants; 
that  none  of  the  real  estate  will  be  required  for  the  payment  of  debts,  and  that 
the  whole  of  it  is  suitable  for  the  situation  and  support  of  the  widow,  etc., 
orders  and  adjudges  that  the  whole  "be  and  is  hereby  allowed  and -set  off  to 
said  Elizabeth  T.  Mathewson,  in  addition  to  her  dower,  upon  the  same  terms 
and  conditions  and  for  the  same  period  ais  she  holds  her  estate  of  dower.  The 
case  is  before  us  now  on  motion  of  the  appellant  to  dismiss  the  proceeding,  on 
the  ground  that  the  court  of  probate  has  no  jurisdiction  in  the  premises  until 
after  an  assignment  of  dower  to  the  widow. 

We  think  the  motion  must  be  granted.  The  language  of  the  statute  is  that 
the  court  shall  set  off  "such  portions  of  the  real  estate,"  etc.,  and  "such  widow 
shall  hold  such  real  estate  in  addition  to  her  dower  upon  the  same  terms," 
etc.,  "as  she  holds  her  estate  of  dower."  The  widow  cannot  hold  such  por- 
tion "in  addition  to  her  dower"  on  the  same  terms  as  "she  7wld8  her  estate  of 
dower,"  until  her  estate  of  dower  has  come  into  existence  by  assignment. 
Her  dower,  until  assigned,  is  a  mere  right  of  action,  and  previous  to  the  assign- 
ment it  cannot  be  known  what  part  of  the  estate  will  remain  out  of  which  the 
additional  portion  can  be  set  off.  It  is  argued  that  it  is  unnecessary  to  have 
the  dower  assigned  and  the  portion  set  off  by  distinct  proceedings  when  the 
whole  estate  is  going  to  be  awarded  to  the  widow  as  dower  and  as  "suitable 
portion"  in  addition  to  dower.  There  might  be  force  in  this  argument  if  tlie 
statute  did  not  provide  for  distinct  proceedings  with  distinct  appeals  there- 
from, when  both  proceedings  originate  in  the  court  of  probate;  but  such  being 
the  statute,  the  argument  cannot  avail.  If  the  dower  were  first  assigned,  it 
may  be  that  the  heir  would  abide  by  the  assignment  without  appeal,  his  only 
objection  being  to  the  portion  subsequently  set  off  in  addition,  and  he  is  en- 
titled not  to  have  the  two  matters  complicated  by  confounding  them  together. 

The  proceeding  is  dismissed  as  premature. 


Arnold  «.  Garst. 

(Skgpreme  Qmri  of  Rhode  Island.    October  22, 1887.) 

Fmauds,  Statute  or— Obal  Gontbact  fob  Sale  or  Land— AcnoM  to  Rbooysb  Exoias 
Paid. 

Defendant  bought  land  for  40  cents  per  square  foot,  and  sold  orally  apart  thereof 
to  plaintiff,  agreeing  to  charge  him  10  cents  per  square  foot  less  than  he  had  paid. 
The  conveyance  was  made  and  defendant  told  plaintiff,  who  did  not  know  the 
facta,  that  he  had  paid  50  cents,  and  plaintiff  paid  him  40  cents  per  square  foot. 
Upon  learnin£[  the  facts,  he  brought  atiumpsiit  to  recover  back  the  excess,  ffeid, 
evidence  showmg  these  facts  is  admissible,  the  action  not  being  brought  to  charge 
the  defendant  on  his  oral  contract  to  sell  land  at  10  cents  less  per  square  foot  than 
be  paid  for  it,  but  to  charge  him  on  an  Implied  contract  to  refund  the  money, 
-which,  in  consequence  of  his  misrepresentation,  plaintiff  paid  to  him  In  excess  of 
the  contract  price.  Therefore  the  clause  of  the  statute  of  frauds,  '*  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any  contract  for  the  sale  of  lands, 
•  ♦  *  unless  the  prouiise  *  *  *  shall  be  in  writing,  signed  by  the  party  to 
be  charged,"  etc.,  does  not  apply. 
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Exceptions  to  coart  of  Goinmon  pleas,  Providence  county. 
Edtoard  D.  Bassett  and  Frederick  Hayes,  for  plaintiff.    Rathbone  Gardner, 
for  defendant.  * 

DuBFEB,  C.  J.  This  case  comes  up  from  the  court  of  common  pleas  on  ex- 
ceptions to  an  order  of  said  court  nonsuiting  the  plaintiff.  The  action  is  a#- 
mtmpsit  for  money  had  and  received.  In  support  of  the  action  in  the  oouri 
below,  the  plaintiff  submitted  testimony  to  show  that  some  time  in  1880  the 
defendant  purchased  of  one  McCrillis  a  lot  of  land  in  South  rrovideaoe*  for 
which  he  paid  a  price  of  40  cents  per  square  foot;  that  afterwards,  represent 
ing  to  the  plaintiff  that  the  lot  was  larger  than  he  needed  for  himself »  and 
that  he  wanted  to  have  the  plaintiff  for  a  neighbor,  he  offered  to  sell  the 
plaintiff  a  portion  of  the  lot  at  10  cents  less  per  square  foot  than  he  had  paid* 
and  the  plaintiff  accepted  the  offer,  the  contract  on  both  sides  being  oral;  that 
the  defendant  conveyed  to  the  plaintiff  under  the  contract  about  6,000  square 
feet  of  land,  representing  to  the  plaintiff,  who  did  not  know  what  the  defend- 
ant had  paid,  that  he  had  paid  50  cents  per  foot,  in  consequence  of  which  the 
plaintiff  paid  him  at  the  rate  of  40  cents  per  foot,  being  10  cents  per  foot  in 
excess  of  the  price  agreed.  Subsequently  the  plaintiff,  having  learned  how 
he  had  been  deceived,  brought  this  action  to  recover  back  such  excess.  The 
court  below,  having  at  first  admitted  the  plaintiff's  testimony  <ie  bene  esse, 
against  the  defendant's  objection  that  it  was  inadmissible  under  the  statute 
of  frauds,  at  the  conclusion  thereof  ruled  it  out,  and  nonsuited  the  plaintiff. 
The  only  question  made  at  the  bar  is  whether  the  testimony  is  admissible  un- 
der the  statute  of  frauds. 

The  clause  of  the  statute  of  frauds  under  which  the  question  is  made  is 
this,  to-wit:  **No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  contract  for  the  sale  of  larids,  tenements,  or  hereditaments  *  *  *  un- 
less the  promise  or  agreement  upon  which  such  action  shall  be  brought,  or 
memorandum  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged, "  etc.  We  do  not  think  the  action  here  is  within  this  clause.  It  was 
brought,  not  to  charge  the  defendant  on  his  oral  contract  to  sell  a  portion  of 
his  land  for  10  cents  less  per  square  foot  than  he  paid  for  it,  but  to  charge 
him  on  an  implied  contract  to  refund  the  money  which,  in  consequenoe  of  liia 
misrepresentation,  the  plaintiff  paid  to  him  in  excess  of  the  contract  price. 
Tlie  terms  of  the  contract  were  offered  in  proof,  not  to  show  a  liability  under 
the  contract,  but  merely  as  evidence  to  show,  in  connection  with  other  evidence* 
a  liability  outside  of  it,  and  as  such  were  admissible.  Browne,  St.  Frauds, 
(4th  Ed.)  §§  124,  125;  Goodspeed  v.  FtUler,  46  Me.  141.  See,  also.  Chit. 
Oont.  (11th  Amer.  Ed.)  422,  note  i. 

The  plaintiff  cites  Holtz  v.  Schmidt,  59  N.  Y.  253,  to  show  that  assumpsit 
for  money  had  and  received  will  lie  for  the  recovery  of  money  paid  in  conse- 
quence of  fraud  or  mistake  in  excess  of  what  was  agreed  to  be  paid.  We  do 
not  undei-stand  that  any  question  is  made  on  that  point. 

Exceptions  sustained. 


Adams  v.  Bakeb,  Adm'r. 

(Supreme  Qntri  of  Rhode  liland.    October  14,  1887.) 

Negotiable  Instbuments— Action  at  Law  ow  Lost  Note— Averment  of  Loss. 

The  loser  of  a  negotiable  instrument  can  recover  in  an  action  at  law  asainsfc  the 
maker's  administrator,  upon  proof  that  defendant  can  pay  it  witliout  the  hazard 
of  being  required  to  pay  il  a  second  time,  and  an  averment  of  the  loss  of  the  note 
is  not  necessary. 

Assumpsit.    On  demurrer  to  tfie  declaration. 

Rollin  Mathewson,  for  plaintiff.     Warren  R.  Perce,  for  defendant. 
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DuBFEE,  C.  J.  This  case  comes  before  us  on  demurrer  to  the  second  count 
of  the  declaration,  which  count  sets  forth  that  the  defendant's  intestate,  at 
Providence,  on  July  23,  1857,  made  his  promissory  note  for  $500,  payable  to 
James  A.  Requa,  or  order,  two  months  after  date,  and  that  said  Requa  then 
and  there  indorsed  and  delivered  it  to  the  plaintiif ;  that  it  was  not  paid  at 
maturity;  that  after  maturity,  and  before  any  part  of  it  was  paid,  it  was  lost 
by  the  plaintiff;  that  after  the  loss,  the  plaintiff  demanded  payment  of  the  de- 
fendant, and  the  defendant  refused  payment.  The  ground  of  demurrer  is 
that  an  action  at  law  will  not  lie  on  such  a  note  so  indorsed  and  lost,  the  only 
remedy  being  in  equity. 

There  is  a oonflict  of  decision  on  the  question.  The  English  doctrine  is  that 
the  only  remedy  on  a  lost  negotiable  note  or  bill  is  in  equity,  the  reason  al- 
leged being  that  the  maker,  upon  paying  the  note,  is  entitled  to  have  it  sur- 
rendered to  him  for  his  protection  against  suit  thereon  by  any  other  person 
coming  into  possession  of  it,  and  a  court  of  equity  can  afford  protection  by 
exacting  an  indemnity  bond,  whereas  a  court  of  law  cannot.  In  this  country 
the  English  doctrine  has  been  adopted  in  several  states,  but  in  others  it  has 
been  materially  modified  or  rejected.  In  this  state,  in  A  bom  v.  Boaworth^  I 
R.  I.  401,  which  was  an  action  on  a  bill  of  exchange  lost,  tried  to  the  jury  Jm 
1860,  this  court  instructed  the  jury  that  the  drawee  was  entitled  to  recovei- 
upon  proof,  either  that  the  bill  was  destroyed,  or  surrendered,  or  so  indorsed 
that  no  third  person  could  recover  it.  The  counsel  for  the  defendant  dispar- 
ages the  authority  of  this  case  because  it  was  determined  at  nisi  prius;  but 
it  should  be  remembered  that,  at  the  time  it  was  tried,  the  full  court  were  re- 
quired to  sit  in  the  trial  of  cases  to  the  jury,  and  the  court,  when  so  sitting, 
was  accustomed  to  listen  to  very  thorough  discussions  of  legal  questions  om 
both  principle  and  precedent.  We  think  that  the  case  has  been,  and  should 
continue  to  be,  accepted  as  settling  the  law,  so  far  as  it  goes,  for  this  state. 
The  ground  of  decision  was  that  the  loser  is  entitled  to  recover  in  an  action 
against  the  malcer,  whenever  the  recovery  will  put  the  maker  in  no  worse  po- 
sition than  he  would  have  been  in  if  the  loss  had  not  occurred. 

The  averment  here  is  that  the  note  was  lost  after  indorsement,  but  also 
after  maturity.  The  averment  of  the  loss  was  not  necessary  to  the  mainte- 
nance of  the  action;  and,  in  our  opinion,  it  Is  competent  for  the  plaintiff  t» 
prove,  not  only  the  loss,  but  also  the  destruction  of  the  note.  2  Pars.  Notes 
So  B.  309.  In  Peahody  v.  Benton^  2  Gall.  351,  the  note  was  lost  after  ma- 
turity, and,  in  action  thereon  by  the  indoraee  against  the  maker,  tried  18  years 
after  the  loss,  the  court  held  that,  after  so  great  a  lapse  of  time,  it  was  incum- 
bent on  the  defendant  to  show,  either  that  the  note  existed  or  had  been  de- 
manded of  him,  or  that  it  must  otherwise  be  presumed  that  no  demand  would 
ever  be  made.  In  the  case  at  bar,  for  anything  that  is  averred,  the  note  may 
have  been  lost  30  years  ago. 

In  Swift  V.  Stevens,  8  Conn.  431.  the  note  disappeared  some  six  years  be- 
fore the  trial.  The  cashier  of  a  bank  to  whom  it  had  been  delivered  for  safe 
keeping,  testified  that  he  had  made  diligent  search  for  it,  but  was  unable  to 
find  it;  that  he  had  never  delivered  it  to  any  person;  and  that  he  verily  believed 
it  had  been  accidentally  destroyed,  and  on  motion  for  new  trial  after  verdict 
for  the  plaintiff,  the  court  held  that  the  evidence  was  proper  to  go  to  the  jury 
to  prove  the  destruction  or  non-existence  of  the  note.  The  circumstances  in 
the  case  at  bar,  for  anything  that  appears,  may  be  equally  or  more  cogent  to 
prove  the  destruction  or  non-existence  of  the  note.  Moreover,  all  that  is  re- 
quired to  entitle  the  plaintiff  to  recover  is  proof  that  the  defendant  can  pay 
the  note  without  the  hazard  of  being  required  to  pay  it  a  second  time.  Ac- 
cordingly, it  has  been  held  that  the  loser  is  entitled  to  recover  when  any  fut- 
ure action  on  the  note  will  be  barred  by  the  statute  of  limitations.  Torrey  v. 
Foss,  40  Me.  74;  Moore  v.  Fall,  42  Me.  450.  Any  future  action  on  this  note 
would  be  barred^  so  far  as  appears;. and,  if  so,  the  defendant  will  be  protected. 
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^nd,  furthermore,  tbe  action  here  is  not  against  the  maker  personally,  bat 
jftgainst  his  administrator;  and  it  has  been  stated  that  the  maker's  estate  was 
represented  insolvent;  that  commissioners  were  appointed  who  allowed  the 
plaintiff's  claim;  and  that  the  allowance  was  stricken  out  by  the  defendant, 
^nd  tijis  action  brought  under  Pub.  St.  B.  I.  c.  186,  §  15.  If  this  be  so,  the 
estate,  if  really  insolvent,  will  be  protected  without  any  indemnity  bond,  since 
no  creditor  who  has  not  presented  his  claim  to  the  commissioners  can  main- 
tain any  action  upon  it  against  the  estate  unless  there  is  a  surplus  remaining 
lifter  all  the  debts  allowed  have  been  paid.  We  think,  tlierefore,  that  tbe  de- 
murrer must  be  overruled,  since  it  does  not  appear  but  that  the  plaintiff  is 
able  to  show  that  the  defendant  can  pay  the  note  to  him  without  risk  of  being 
obliged  to  pay  it  again  to  any  other  person. 

Tlie  plaintiff  contends  that  he  is  entitled  to  recover,  because,  though  the 
jLote  was  lost  after  indorsement,  it  was  over-due  when  lost,  and  therefore  any 
person  taking  it  would  take  it  subject  to  the  equities,  and  could  get  no  better 
title  than  the  person  had  from  whom  he  took  it.  A  number  of  cases  sup- 
port this  view.  Thayer  v.  King,  15  Ohio,  242;  Sloo  v.  Roberts,  1  Ind.  128; 
Elliott  v.  Woodtmrd,  18  Ind.  183;  Smith  v.  Walker,  8  Smedes  &  M.  131, 
135;  Chaudron  v.  Hunt,  3  Stew.  31;  Fales  v.  Russell,  16  Pick,  315,  317; 
Renner  v.  Bank,  9  Wheat.  581.  But,  against  this  view,  it  is  urged  that  the 
holder  of  the  note,  by  simply  producing  it  and  verifying  the  signature,  makes 
a  prima  facie  ciise  for  himself,  throwing  on  tbe  defendant  the  burden  of 
proving  that  the  note  was  lost  before  maturity, — a  burden  involving  a  risk 
which  lie  ought  not  to  be  exposed  to.  2  Pars.  Notes  &,  B.  295.  We  do  not  find 
it  necessary  to  decide  the  point  now,  and  therefore  leave  it  undetermined. 

Demurrer  overruled. 


State  v.  Flynn. 

{SttprtfM  Onart  of  Rhode  Uland,    October  22,  1887.) 

OoMBTiTunoNAL  Law—- TwiCB  IN  Jbopabdy— Tbial  by  Juby— Statotb  Dbclabino  Per- 
son Common  Dbunkabd. 

Pub.  St.  R.  I.  c.  244,  ^  24,  provides  that  every  person  who  shall  have  been  con- 
victed three  timts  within  a  period  of  six  months  of  intoxication,  etc.,  or  wlio  shall 
be  proved  to  have  been  thus  intoxicated  three  times  within  six  weeks,  shall  be 
deemed  a  common  drunkard.  Held,  tliat  this  section  is  not  affected  by  the  fifth 
amendment  to  the  constitution  of  the  United  States,  that  no  person  shall  be  sub- 
ject for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb,  which  im- 
poses restriction  only  on  the  general  government;  and  even  were  it  in  our  state 
constitution,  the  offenses  are  aitferent.  Nor  does  the  act  in  question  violate  the 
provision  of  the  state  constitution  securing  the  right  of  trial  by  jury,  there  being 
nothing  to  prevent  any  pen*on  complained  of  under  the  act  trom  having  a  trial  by 
jury  on  any  Question  of  tact  arising,  and  there  being  provision  for  jury  trial  on  com- 
plaint for  indecent  intoxication.^ 

Exceptions  to  court  of  common  pleas. 

Nicholas  Van  Slyck,  City  Sol.  of  Providence,  for  plaintiff.  Charles  A. 
Wilson  and  Thomas  A.  Jenckes,  for  defendant. 

DuRFEE,  C.  J.  This  is  a  complaint  charging  that  tbe  defendant,  at  Provi- 
dence, on  the  twenty-third  day  of  August,  1887,  'Ms  a  common  drunkard* 
having  been  convicted  of  being  intoxicated  in  the  city  of  Providence,  under 
such  circumstances  as  to  amount  to  a  violation  of  decency,  three  several 
times  in  the  six  months  immediately  previous  to  the  date  of  this  complaint^ 

^A  single  act  may  be  an  offense  against  two  statutes.  The  suffioiencv  of  the  plea 
of  former  jeopardy  depends,  not  upon  whether  the  defendant  has  already  been  tried 
for  the  same  act,  but  upon  whether  he  has  been  tried  for  the  same  offense.  State  v. 
Stewart,  (Or.)  4  Pac.  Kep.  12S.  Tbe  failure  of  the  state  to  convict  of  the  higher  crimo 
does  not  preclude  conviction  of  a  lesser  crime,  even  though  arising  from  the  sam^  state 
^t  facts.    Hilands  v.  Com.,  (Pa.)  6  Atl.  Rep.  267.    See  note  to  Id.  m 
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against  the  statute,  and  the  peace  and  dignity  of  the  state."  The  complaint 
was  made  under  Pub.  St,  R  I.  c.  244,  §  24,  which  enacts  that  "every  person 
who  shall  have  been  convicted  three  times  within  a  period  of  six  months  of 
intoxication,  under  such  circumstances  as  to  amount  to  a  violation  of  decency^ 
or  who  shall  be  proved  to  have  been  thus  intoxicated  three  several  times 
within  a  period  of  six  weeks,  shall  be  deemed  a  common  drunkard."  By  a 
preceding  section  a  common  drunkard  is  punishable  by  imprisonment  for  not 
less  than  six  months,  nor  more  than  three  years. 

The  complaint  is  brought  into  this  court  from  the  court  of  common  pleas 
by  the  defendant,  by  a  bill  of  exception,  which  raises  the  question  whether 
the  section  24  above  quoted  is  constitutional.  The  defendant  contends  that  the 
section  is  unconstitutional — First,  because  it  is  in  conflict  with  the  declara- 
tion contained  in  the  fifth  amendment  tothe  constitution  of  the  United  States, 
that  no  person  shall  "be  subject  for  the  same  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb;"  and,  second,  because  it  violates  provisions  of  the  state 
constitution  which  secure  the  right  of  trial  by  jury. 

A  sufficient  answer  to  the  first  objection  is  that  the  fifth  is  one  of  several 
amendments  to  the  federal  constitution  which  impose  restriction  only  on  the 
general  government,  and  do  not  apply  to  state  governments.  Barron  v.  Mayor, 
etc.,  of  Baltimore,  7  Pet.  243, 247;  State  v.  Paul,  5  K.  1. 185;  Com,  v.  W/iit- 
ney,  108  Mass.  5.  We  do  not  think,  however,  that  the  section  would  be  in 
contijct  with  the  declaration  if  the  declaration  were  in  our  state  constitution.  ' 
The  defendant's  contention  is  that  the  section  makes  him  renewedly  liable  to 
conviction  and  punishment  for  offenses  which  he  has  previously  been  con- 
victed of  and  punished  for.  Clearly,  this  is  not  so.  His  previous,  offenses 
were  offenses  of  being  intoxicated  in  the  city  of  Providence,  under  such  cir- 
cumstances as  to  amount  to  a  violation  of  decency.  The  offense  of  which  he 
is  now  accused  is  that  of  being  a  common  drunkard.  The  difference  is  this: 
His  previous  offenses  were  separate  acts  of  intoxication,  whereas  the  offense 
of  which  he  is  now  accused  consists  in  his  having  a  character  attached  to  him 
by  force  of  the  section  in  consequence  of  having  been  convicted  of  his  previ. 
ous  offenses,  namely,  the  character  of  a  common  drunkard,  for  which  be  is 
punishable  under  a  preceding  section. 

The  section  is  similar  in  effect  to  a  former  statute  of  Massachusetts.  The 
statute  provided  that  where  a  person  had  been  twice  convicted  of  offenses 
punishable  by  confinement  to  hard  labor  for  any  term  of  years  he  should*  on 
his  second  conviction,  be  sentenced  to  solitary  confinement,  etc.,  in  addition 
to  the  punishment  prescribed  for  the  offense;  and  also,  if  the  first  conviction 
was  not  known  in  time  for  this,  that  the  further  sentence  should  be  imposed 
by  the  supreme  court  on  information  setting  out  the  facts.  In  Hoss'  Case, 
2  Pick.  165,  the  validity  of  such  further  sentence,  imposed  on  information, 
was  affirmed.  The  policy  of  such  statutes  is  to  prevent  the  repetition  of 
offenses  by  punishing  with  increased  severity  the  offender  who,  by  repeating 
his  offense,  shows  that  the  lighter  sentences  have  been  inefficacious.  Plumhly 
V.  Cam.,  2  Mete.  413;  Com.  v.  Hughes,  133  Mass.  496. 

We  do  not  see  any  valid  ground  for  the  second  objection.  There  is  nothing 
to  prevent  any  person  who  is  complained  of  under  chapter  244,  §  24,  from 
having  a  trial  by  jury  on  any  question  of  fact  arising  under  the  complaint,  if 
he  desires  it,  and  there  is,  and  long  has  been,  provision  for  jury  trial  on  com- 
plaints for  indecent  intoxication;  so  that  the  three  convictions  cannot  have 
been  obtained  against  him  without  jury  trial,  unless  he  has  seen  fit  to  forego  it. 

Exceptions  overruled. 
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Beattie  and  others  t>.  Thomasok  and  others. 
{Supreme  Court  of  Rhode  hland,    October  29,  1887.) 

Will— TE8TAMB27TARY  CAPACITY— TJnDUE  IhFLUBNCJ&— EvIDBNCE. 

Testimony  going  to  show  that  real  estate  devised  by  a  will  in  contest  to  the  testa- 
tor's sister  was  in  part  acquired  by  the  earnings  of  the  testator's  wife,  and  her 
daughters  by  a  former  husband,  although  it  stood  in  the  testator's  name,  is  adniia- 
sible;  the  will  being  contested  on  the  ground  that  the  testator,  through  mental 
weakness  and  disorder,  was  Incapable  of  making  it^  and  also  thai  the  will  was 
obtained  by  undue  iufluence. 

Appeal  from  probate  court,  city  of  Providence. 
On  the  appellees'  petition  for  a  ne^  trial. 

William  H.  Sweetland,  for  appellants.  George  J,  West  and  Daniel  £.  D. 
Granger,  for  appellees. 

DuBFEE,  G.  J.  This  is  an  appeal  from  a  decree  of  the  mnnicipal  court  of 
the  city  of  Providence  admitting  to  probate  the  will  of  Joseph  Knight,  wh* 
died  August  80,  1886.  The  will,  dated  July  9,  1886,  gives  to  his  sister,  with 
whom,  until  shoitly  before  his  death,  he  had  been  on  bad  terms  for  years,  bis 
real  estate,  and  two-thirdsof  the  personal  estate;  the  remainder  being  given 
.  to  his  brother.  He  made  a  will  July  24,  1884,  by  which  he  gave  his  entire 
property  to  his  wife,  who  died  June  28,  1886,  leaving  two  daughters  by  a 
former  husband,  who  are  the  appellants.  At  the  last  term  of  this  court  thtt 
case  was  tried  to  a  jury,  who  returned  a  verdict  against  the  will.  It  is  before 
us  now  on  petition  for  a  new  trial,  for  alleged  erroneous  rulings,  and  on  the 
ground  that  the  verdict  was  against  the  evidence  and  the  weight  thereof. 

The  only  ruling  now  complained  of  is  a  ruling  by  which  the  appellants 
were  allowed  to  introduce  certain  testimony  going  to  show  that  the  real 
estate  devised  by  the  will  in  contest  to  the  testator's  sister  was  in  part  ao- 
quired  by  the  earnings  of  Mary  Knight  and  her  daughters,  although  it  stood 
m  the  name  of  the  testator.  The  contention  is  that  the  testimony  was  irrel* 
evant,  >)ut  at  the  same  time  prejudicial,  since  it  was  likely  to  appeal  to  the 
S3rmpathies  of  the  jury,  and  lead  them  to  suppose  that  this  was  a  proper  pro- 
ceeding to  establish  the  equitHble  claim  of  the  step-daufi;hters. 

We  think  the  testimony  was  properly  admitted.  The  will  was  contested 
on  the  grounds — First,  tliat  the  testator,  through  mental  weakness  and  dis- 
order, was  incapable  of  making  it;  and  ser^fmd,  that  it  was  the  offspring  of 
undue  influence;  and  any  evidence  tending  to  show  that  it  is  unreasonable  or 
unjust,  as  compared  with  the  prior  will,  under  which  the  contestants  claim, 
was  relevant  to  the  issues.  "Where  a  will  is  impeached  for  imbecility  of 
mind  in  the  testator,  together  with  fraudulent  practices  by  the  devisees,"  says 
Gibson,  C.  J.,  in  Patterson  v.  Fatterstm,  6  Serg.  &  R.  55,  "the  intrinsic  ev- 
idence of  the  will  itself,  arising  from  the  unreasonableness  or  injustice  of  its 
provisions,  taking  into  view  the  state  of  the  testator's  property,  family,  and 
the  claims  of  particular  individuals,  is  comi^etent  and  proper  for  the  consid- 
eration of  the  jury."  See,  also,  to  the  same  effect,  Fountain  v.  Brown,  38 
Ala.  72;  Kevll  v.  Kevil,  2  Bush,  614;  1  Eedf.  Wills,  521.  Moreover,  the 
testimony  objected  to  was  connected  with  the  testimony  going  to  show  that 
the  testator  had  years  before  the  death  of  Mary  Knight,  when  he  was  con- 
fessedly of  sound  mind,  recognized  her  right  to  the  real  estate,  and,  on  being 
asked  to  make  it  over  to  her,  he  promised  to  do  so  by  will;  the  claim  of  the 
appellants  being  that  the  will  of  1884  was  made  to  carry  out  this  promise. 

We  do  not  think  that  a  new  trial  should  be  granted  on  the  ground  that  the  ver- 
dict was  against  the  evidence  or  the  weight  thereof.  The  testimony  in  regard 
to  the  mental  condition  of  the  testator  was  very  contradictory,  and  was,  ia 
our  opinion,  such  that  different  minds,  in  reading  it,  might  fairly  come  to  dif- 
ferent conclusions.    Petition  dismissed. 
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Lewis  and  others  v.  Town  of  Nokth  Kingstown  and  others. 

{Supnme  Ocntrt  of  Rhode  Taland,    October  29.  1887.) 

EqoiTT— iNJUNcnoN  TO  Restbaiit  Tbupaab— Pcrporwancb  of  Act  Pbkdentb  Litb.' 
A  bill  in  equity  was  brought  forau  injunction  to  restrain  the  town  surveyor  from 
removing  a  building  and  obliterating  the  boundaries  of  the  complainants'  lot.  The 
answer  admitted  the  removal,  but  claimed  that  the  land  where  the  building  stood 
was  a  j>art  of  the  public  liighway.  A  supplemental  answer  said  the  complainants 
ought  not  to  maintain  their  bill,  because  the  respondents  had  fully  carried  out 
their  objects  by  removing  the  building  and  grading  the  lot.  General  replications 
were  filed  to  both  answers.  Upon  respondents'  motion  to  dismiss  the  bill,  on  the 
ground  that  the  bill  does  not  state  a  case  for  equitable  relief,  and,  if  it  does,  the  case 
stated  has  ceased  to  exist,  he^d,  the  motion  must  be  denied.  The  case  falls  within 
the  class  of  cases  in  which  threatened  trespasses  are  enjoined.  The  statements  of 
the  supplemental  answer  are  not  reasons  for  granting  the  motion,  those  statements 
being  denied  by  the  replication.  Even  if  admitted,  they  do  not  make  a  case  for  dis- 
missal, for  a  defendant,  in  an  injunction  suit,  cannot  oust  the  court  of  its  jurisdic- 
tion by  committing,  pendente  lite^  the  very  acts  to  prevent  which  the  suit  was  begun. 

Bill  in  equity  for  an  injunction.     On  motion  to  dislniss  the  bill. 
Bamuel  W.  JT.  Aliens  for  complainants.     William  C.  Baker,  for  respond- 
ents. 

DxjRFEE»  C.  J.  This  bill  sets  out  that  the  complainants  are  owners  in  pos- 
session of  a  lot  of  land  situate  on  Washington  street,  in  the  village  of  Wick- 
ford,  in  the  town  of  North  Kingstown,  in  highway  district  No.  37  of  said  town,. 
on  which  lot  there  is  a  building  belonging  to  them;  that  the  defendant  John 
H.  Wec'den,  the  surveyor  of  the  highways  of  said  district,  acting  under  or- 
ders of  the  town  council  of  said  town,  the  members  whereof  are  likewise 
made  defendants,  has  entered  on  said  lot,  and  is  engaged  in  raising  said  build- 
ing, and  takingaway  the  foundations,  for  the  purpose  of  removing  said  build- 
ing and  foundations,  and  grading  said  lot,  thereby  throwing  the  estate  open 
to  the  public,  and  obliterating  its  boundaries,  to  the  irreparable  injury  Of  the 
complainants.  The  bill  prays  that  the  defendants  may  be  enjoined  from  car- 
rying out  their  purposes,  and  from  further  interfering  in  any  way  with  the 
estate,  and  for  general  relief.  The  bill  was  filed  February  28, 1885.  The  de- 
fendants, by  their  answer,  filed  May  27, 1885,  admit  that  they  are  or  were  do- 
ing as  charged,  but  deny  that  the  lot  is  part  and  parcel  of  the  estate  of  the  com- 
plainants, and  allege  that  it  is  and  ever  has  been,  from  a  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  part  and  parcel  of  a  public  high- 
way, and  that  the  building  had  stood  thereon  by  sufferance  of  the  town.  The 
defendants  also  by  supplemental  answer,  filed  September  28, 1886,  allege  that 
their  purposes  have  been  fully  carried  out  by  removing  the  building  and 
foundations  and  grading  the  lot,  and  set  up  that  the  complainants  ought  not 
to  maintain  their  bill,  because  their  remedy  is  complete  at  law.  To  both  an- 
swers the  complainants  have  filed  general  replications.  In  this  state  of  the 
pleadings,  the  defendants  move  that  the  bill  be  dismissed,  because  the  com- 
plainants have  an  adequate  remedy  at  law,  and,  in  support  of  their  motion, 
contend  —  First,  that  the  bill  does  not  state  a  case  for  equitable  relief;  and, 
second,  if  it  does,  that  the  case  stated  has  ceased  to  exist  by  reason  of  tht^  re- 
moval of  the  building  and  foundations,  and  the  grading  of  the  lot. 

It  is  true  that,  in  case  of  threatened  trespasses,  courts  of  equity  generally 
leave  the  suffering  party  to  his  remedy  at  law ;  but  when  such  party  is  in 
possession,  and  the  trespass,  if  permitted,  would  result  in  irreparable  injury, 
or  tend  to  the  destruction  of  the  estate,  the  courts  interpose  by  injunction. 
In  the  case  at  bar,  the  bill  averred  that  the  defendants  were  purposing,  when 
the  bill  was  fileil,  not  only  to  remove  the  building  from  the  lot  belonging  to 
the  complainants,  thus  destroying  a  portion  of  their  estate,  but  also  to  grade 
the  lot,  thus  obliterating  its  boundaries,  and  throwing  it  open  to  use  as  a  part 
of  the  highway,  so  that,  in  order  to  reach  a  complete  remedy,  the  complainanta 
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might  not  only  have  to  prosecute  the  defendants  for  their  damages,  but  also 
to  establish  their  light  as  against  the  public.  We  think  the  case  as  stated  in 
the  bill  falls  within  the  class  of  cases  iu  which  threatened  trespasses  are  en- 
Joined.  Winslow  V.  Nayson,  113  Mass.  411,  421;  Fox  v.  FitzHmons,  29 
Hun,  574,  579;  McPike  v.  Went,  71  Mo.  199;  Erwin  v.  Fulk,  94  Ind.  235; 
eUbert  V.  Arnold,  30  Md.  29;  Kerr,  Inj.  295. 

We  do  not  think  the  motion  should  be  granted  because  of  the  statements  of 
the  supplemental  answer,  since  those  statements  are  controverted  by  the  repli- 
cation. Moreover,  if  they  were  admitted,  we  do  not  think  they  would  make 
a  case  for  dismissal.  It  ought  not  to  be  in  the  power  of  a  defendant  in  an  in- 
junction bill  to  oust  the  court  of  its  Jurisdiction  by  committlngt  pendente 
lite,  the  very  acts  to  prevent  which  the  suit  was  begun,  and  such,  we  think, 
is  the  law.  "It  is  well  settled,  **  says  the  supreme  judicial  court  of  Massachu- 
setts, "with  little  or  no  conflict  of  authority,  that  when  a  defendant  in  a  bill 
in  equity  disenables  himself,  pending  the  suit,  to  comply  with  an  order  for 
specific  relief,  the  court  will  proceed  to  afford  relief  by  way  of  compelling  com- 
pensation to  be  made,  and  for  this  purpose  will  retain  the  bill  and  determine 
the  amount  of  such  compensation,  although  its  nature  and  measure  are  pre- 
cisely the  same  as  the  paity  would  otherwise  recover  as  damages  in  an  action 
at  law."  See  Milkman  v.  Ordway,  106  Mass.  232,  a  case  which  contains  a 
very  full  citation  and  discussion  of  authorities,  and  goes  even  bevond  the  pas- 
sage quoted.  See,  also,  2  Story,  Eq.  Jur.  (12th  Ed.)  §g  794,  799.  It  may  be 
that  an  amendment  of  the  bill  setting  forth  the  acts  committed  by  the  defend^ 
ants  pendente  lite  will  be  necessary,  notwithstanding  the  supplemental  an- 
swer, if  the  complainants  desire,  not  only  an  injunction  from  further  inter- 
ence,  but  also  an  award  of  damages;  but,  if  so,  the  complainants  should  bare 
opportunity  to  make  it. 

Motion  dismissed. 


Lakglet,  Adm'r,  «.  METROPOLrrAN  Lifb  Ins.  Qo, 

{Supreme  Court  of  Kfiode  Islajid,    November  5,  1887.) 

Plbadino— Gbmbbal  Dbmubrbb  to  Dbclabation  Containing  Sbvbbal  Oountb. 

A  general  demurrer  to  an  entire  declaration,  containing  a  special  count  on  a 
policy  of  life  insurance,  a  count  on  account  settled  or  stated,  and  the  common 
couuta,  la  bad,  if  any  count  ia  sufficient. 

Assumpsit,    On  demurrer  to  the  declaration. 

William  P.  Sheffield  and  William  P.  Sheffield,  Jr.,  for  plaintiff.  Francis 
W.  Mintr  and  William  G.  Roelker,  for  defendant. 

Per  Curiam.  The  demurrer  to  the  declaration  must  be  overruled.  The 
declaration  contains  a  special  count  on  a  policy  of  life  insurance,  also  a  count 
on  account  settled  or  stated,  and  the  common  counts.  The  demurrer  is  a  gen- 
eral demurrer  to  the  entire  declaration.  Of  course  it  is  bad  if  either  count  is 
sufficient.  The  defendant  does  not  claim  to  point  out  any  defect  in  any  but 
the  first  count,  and  we  do  not  discover  any  defect  in  the  other  counts.  Cfonid, 
PI.  c.  6,  §  6;  1  Chit.  PI.  *696.    Demurrer  overruled. 


O'Brien  «.  Fowler  and  others,  Examiners,  eto. 
{Omart  of  AppeeUi  cf  Maryfand,    November  8,  1887.) 

AcriOH— COVKNANT— PlEADINO— EXTBA  WOBK. 

In  an  action  of  covenant  upon  a  sealed  contract  which  stipulated  that  no  claim 
for  extra  work  should  be  allowed,  unless  such  work  was  done  upon  a  written  order 
signed  by  the  engineer  and  approved  by  the  examiners,  the  plaintiff  alleged,  inr 
one  count  of  his  declaration,  that  defendant  was  indebted  to  niiu  for  extra  work 
done  under  the  contract;  that  defendant  had  failed  to  give  him  written  orders  Sbi 
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■nch  work,  bat  had  expressij  agreed  to  pAy  for  stiofa  eztr4  woilt.    Elddt  tbai  a  de- 
ranrrer  to  the  count  was  properly  sustained ;  that  plaintiff  might  have  an  action 
in  oMsianpsU  for  sncb  work,  but,  in  the  absence  of  thestipalated  written  orders,  could 
not  recover  for  it  under  the  contract. 
It.  8amb—Pleadin0  and  Pboov. 

In  an  action  of  covenant  upon  a  sealed  contract,  which  stipulated  that  no  claiite 
for  extra  work  should  be  allowed,  unless  sucli  work  was  done  upon  a  written  order 
signed  by  the  engineer  and  approved  by  the  examiners,  plaintiff  alleged  in  one 
count  of  bis  declaration  that  such  extra  work  was  done  according  to  contract,  and 
offered  evidence  to  show  tliat  such  work  was  done  without  such  written  orders,  but 
with  the  consent  of  defendants,  and  npon  their  express  promise  to  pay  for  the  same. 
Heldf  that  the  evidence  was  not  responsive  to  the  pleaaings,  and  was  properly  ek- 
eluded. 

Appeal  from  circnlt  court,  Baltimore  county. 

R.  R,  Boarman,  for  appellant.  H.  S  Wootton  and  D.  G,  Melntotth,  for 
appellees. 

ALYBt,  G.  J.  This  is  an  action  of  covenant  brought  by  the  plaintiff,  tho 
present  appellant,  against  the  defendants;  the  latter  being  a  board  of  exam- 
iners, created  by  the  act  of  the  general  assembly  of  1882,  e.  171,  amendatory 
of  the  act  of  1880,  c.  448,  providing  for  the  completion  of  Edmondson  avenue, 
in  Baltimore  county.  The  plaintiff  was  the  contractor  for  doing  work  on  the 
line  of  the  road,  and  it  appears  that  be  entered  into  three  separate  contracts 
for  doing  the  work  on  three  sections  or  distinct  parcels  of  the  line.  The  con- 
tracts are  all  under  the  hands  and  seals  of  the  parties  thereto,  and  the  declara- 
tion contains  five  counts;  the  claim  of  the  plaintiff  being  for  money  due  for 
work  done  under  the  several  contracts,  and  for  extra  work  done,  as  contem- 
plated by  said  contracts,  according  to  the  allegations  of  the  plaintiff.  To  the 
first  four  counts  of  the  declaration  the  defendants  pleaded,  and  npon  which 
pleas  issues  of  fact  were  formed  and  tried,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff.  But  to  the  fifth  count  of  the  declaration,  as  finally  amended, 
the  defendants  demurred,  and  that  demurrer  was  sustained  by  the  court. 
This  ruling  upon  the  demurrer  gives  rise  to  the  question  presented  on  this 
appeal. 

The  fifth  count  demurred  to  is  in  form  as  follows:  ''And  for  that,  whereas, 
the  plaintiff  did  and  performed  certain  other  work,  and  furnished  materials 
therefor  in  and  upon  said  three  parcels  of  said  Edmondson  avenue,  specified 
in  the  contracts  mentioned  in  the  foregoing  counts,  which  work  and  materials 
were  not  embraced  in  said  written  contracts,  but  which  said  written  contracts 
authorized  and  sanctioned  in  the  terms  following:  '  No  claim  for  extra  work 
will  be  allowed,  unless  the  same  shall  have  been  performed  through  a  written 
order  signed  by  the  engineer,  and  approved  by  the  examiners;'  and  all  of 
which  work  was  done  and  materials  furnished  by  the  plaintiff  by  order  and 
direction  of  the  defendants  and  of  their  engineer,  and  was  received  and  ac- 
cepted by  them  and  their  engineer,  and  said  defendants  expressly  promised 
to  pay  for  the  same,  and  the  written  orders  so  required  therefor  were  not  re- 
ceived by  the  plaintiff  only  through  inadvertence,  procrastination,  and  neg- 
lect, and  were  waived  by  the  defendants;  and  that  said  engineer  made  an  esti- 
mate of  the  work  so  done  under  said  contracts,  but  that  the  same  was  fraudu- 
lently made,  whereby  the  character,  quantity,  and  value  of  said  work  was 
greatly  underestimated;  and  that  the  defendants  refused  to  pay  the  plaintiff 
the  fair  and  true  value  of  said  work,  although  often  requested  so  to  do,  to  the 
•damage  of  the  plaintiff  to  the  amount  of  $5,000." 

As  will  be  observed,  according  to  the  allegation  in  this  fifth  count,  it  was 
-expressly  stipulated  in  the  contracts,  that  no  claims  for  extra  work  should  be 
allowed  under  the  contracts,  unless  the  same  was  done  by  written  order  signed 
by  the  engineer,  and  approved  by  the  examiners.  This  was  an  important 
stipulation  of  the  contracts,  inserted  for  the  protection  of  the  public.  It  wtis 
made  a  condition  precedent,  and  the  plaintiff  was  under  no  obligation  to  do 
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extra  work  in  the  absence  of  such  written  order  and  approval;  nor  can  he 
claim  for  doing  such  work  under  the  contracts,  except  by  alleging  and  show- 
ing the  written  order  of  the  engineer,  with  the  approval  of  the  examiners, 
for  such  extra  work.  Without  the  written  order  and  approval,  as  provided  by 
the  contracts,  any  extra  work  that  may  have  been  done  was  not  embraced  by 
such  contracts,  and  that  is  in  terms  alleged;  and,  to  entitle  the  plaintiff  to 
claim  under  the  contracts,  he  must  claim  in  conformity  to  the  terms  thereof, 
and  not  otherwise.  The  very  object  of  the  stipulation  in  the  contracts  was 
to  exclude  such  claim  for  extra  work,  except  upon  the  condition  prescribed. 
CemeUry  Co.  v.  Cobum,  7  Md.  202;  Abbott  v.  Gatch,  13  Md.  314, 329;  Myers 
V.  ISarl,  3  El.  &  El.  306;  Russell  v.  8a  Da  Bandeira,  13  C.  B.  (N.  S.)  149. 
This  is  an  action  of  covenant  upon  jsealed  contracts,  and  the  recovery  can  only 
be  had  upon  those  instruments  in  accordance  with  the  terms  and  stipulations 
therein  contained.  The  case  is  wholly  unlike  that  where  a  party  sues  upon  a 
sealed  contract,  alleging  a  breach  thereof,  and  the  defendant  is  allowed  to 
plead  in  bar  that  he  had  been,  by  mere  parol,  discharged  of  the  breach,  or  that 
his  performance  of  the  contract  had  been  excused  or  waived*  and  the  contract 
itself  rescinded,  by  mutual  consent,  as  in  the  cases  of  Insurance  Co»  v.  HamiUf 
5  Md.  170,  and  the  recent  case  of  Herzog  v.  Sawyer^  61  Md.  345. 

It  is  alleged  that  the  extra  work  and  materials  were  furnished  by  the  order 
and  direction  of  the  defendants,  and  were  accepted  by  them,  and  that  they  ex- 
pressly promised  to  pay  for  the  same;  and  that  the  written  orders,  as  required 
by  the  contracts,  were  not  received  for  such  extra  work  and  materials,  by  rea- 
son of  inadvei-tence  and  neglect,  and  that  the  defendants  waived  such  written 
•rders  and  approval  thereof.  If  these  facts  be  true  as  alleged,  the  plaintiff 
would  not  be  without  remedy;  for,  while  he  cannot  be  allowed  to  recover  for 
such  extra  work  and  materials  on  the  original  contracts  under  seal,  it  does  not 
follow  that  he  may  not  recover  in  an  action  of  assfimpsittoi  the  value  of  such 
extra  work  and  materials.  Many  cases  could  be  cited  in  support  of  such  right ; 
and  in  the  case  of  Watahmanv.  Crooks  5  Qill  &  J.  239,  263,  some  of  the  cases 
are  referred  to,  and  the  principle  fully  recognized  by  the  court.  It  would  seem 
to  be  too  clear  for  question  that  the  court  below  ruled  correctly  in  sustaining 
the  demurrer  to  the  fifth  count. 

The  same  question  as  that  raised  by  the  demurrer  was  attempted  to  be  raised 
by  the  plaintiff,  under  the  allegations  of  the  fourth  count  of  his  declaration, 
upon  offer  of  proof.  But,  apart  from  the  general  objection  to  the  plaintiff's 
right  to  recover  on  such  proof  in  this  action,  the  proof  was  inadmissible  as 
being  in  conflict  with  the  allegations  of  the  pleadings.  The  allegation  in  the 
fourth  count  of  the  declaration  (the  only  count  under  which  the  plaintiff  sought 
to  introduce  the  evidence)  was  that  the  extra  work  claimed  for  was  done  upon 
the  written  orders  of  the  engineer,  with  the  approval  of  the  defendants.  This 
allegation,  instead  of  being  supported  by  the  proof  offered  to  be  introduced, 
would  have  been  directly  negatived  by  it.  The  court  was  therefore  clearly 
right  in  rejecting  the  offer  made  by  the  plaintiff,  as  stated  in  the  bill  of  ex- 
ception. 

It  follows  that  the  judgment  of  the  court  below  must  be  affirmed. 


McCuLLOuoH  Iron  Co.  9.  Garpjentbb. 

{Omrt  of  Appeals  of  Maryland,    November  3,  1887.) 

Habteb  afd  SsBVAirr^ConTBACT  op  Hibing— Bt  tbb  Ybab— At  Will. 

In  an  action  against  a  corporatiou  for  damages  for  wrongful  discharge  from  its 
service,  defendant  a»ked  the  court  to  instruct  the  jury  that,  notwithstanding  they 
might  find  that  plaintiff  did  hire  himself  to  defendant  in  April  or  May,  1882,  for  a 
year,  and  after  its  expiration  continued  in  defendant's  service  without  any  n«w  cou- 
tract  as  to  time  of  service,  then  their  gelations,  aAer  the  first  year,  was  a  iilriug.  at 
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will,  and  could  be  ternnnated  by  either  party  at  any  time.  JTeid  properly  refused, 
because  if  plaintitf  hired  for  a  year  and  continued  from  year  to  year  without  a  new 
contract,  it  would  constitute  a' hiring  by  the  year. 

2.  Same. 

In  an  action  against  a  corporation  for  damages  for  wrongful  discharge  from  its 
service,  plaintiff  claimed  to  have  been  hired  for  a  year  from  April  1,  or  May  1, 1886. 
Defendant  asked  the  court  to  instruct  the  jury  that  if  they  round  that  the  hiring 
was  for  an  indefinite  length  of  time,  and  that  no  subsequent  contract  tixed  a  defi- 
nite time,  then  they  must  find  for  defendant.  The  court  had  already  instructed  the 
jury  that,  "to  enable  plaintiff  to  recover  he  must  satisfy  the  jury  that  he  entered 
upon  said  employment  for  a  year,  commencing  on  the  first  of  April  or  the  first  of 
May,  1886,  upon  the  mutual  understanding  and  agreement  of  himself  and  defend- 
ant that  it  should  continue  for  a  year."  neid^  that  the  refusal  to  give  the  instruc- 
tion was  not  error. 

8.  Same— Eyidevcb  or  Hibino  bt  the  Ybab. 

In  an  action  against  a  corporation  to  recover  damages  for  wrongful  discharge 
from  its  service,  plaintiff  claimed  that  he  was  hired  b^y  the  year.  The  evidence 
showed  that,  after  plaintiff  had  been  hired,  defendant  hired  another  man,  and  told 
him  they  would  hire  him  the  same  as  they  did  plaintiff,  '*  by  the  year."  Defendant 
asked  the  following  instruction,  which  was  refused :  "  That  there  is  no  evidence  in 
this  case  legally  safflcient  to  entitle  plaintiff  to  recover."  Held,  the  refusal  was  not 
error.  n 

Appeal  from  circoit  court,  Cecil  county. 

William  7.  Jones  and  X.  Marshall  Haines,  for  appellant.  Albert  Constable, 
for  appellee. 

Irving,  J.  The  appellant  is  an  iron  manufacturing  corporation.  It  was 
sued  by  the  appellee  for  wrongful  discharge  from  its  service.  The  declara- 
tion contains  two  counts.  The  flrst  alleges  that  the  defendant  hired  the 
plaintiff  for  a  year  from  the  flrst  of  April,  1886,  as  assistant  manager,  at  the 
wages  of  $1,000  a  year,  payable  in  monthly  installments,  together  with  the 
privilege  of  a  house  and  cow-keep,  and  such  articles  as  he  might  purchase  of 
the  defendant  at  cost;  that  he  entered  into  the  defendant's  service  upon  those 
terms,  and  was  discharged  from  service  before  the  end  of  the  year.  The  second 
count  alleges  a  like  contract,  only  making  the  contract  and  service  to  start 
from  the  first  day  of  May,  1886,  and  avers  like  wrongful  dismissal  before  the 
year  was  out.  Non  assumpsit  was  pleaded,  and  issue  joined;  and  no  ques- 
tion arose  on  the  pleadings.  No  instructions  were  asked  by  the  plaintiff.  The 
defendant  asked  seven  instructions.  His  second,  third,  fourth,  and  seventh 
were  granted.  The  first,  fifth,  and  sixth  prayers  were  rejected,  and  the  re- 
fusal to  grant  them  is  the  ground  of  this  appeal. 

By  the  first  prayer  the  court  was  asked  to  say  that  "there  is  no  evidence  in 
this  case  legally  sufficient  to  entitle  the  plaintiff  to  recover. "  This  prayer  as- 
sumes the  truth  of  all  the  evidence  offered  by  the  plaintiff,  and  asks  the  court 
to  say  that  in  law  the  evidence  is  insufficient  to  support  the  plain  tiff's  action. 
The  plaintiff  testified  that  for  27  years  he  had  been  in  the  employment  of  the 
defendant  in  its  rolling-mill,  during  which  time  he  had  been  paid  part  of  the 
time  by  the  day,  part  of  the  time  by  the  ton,  and  the  balance  of  the  time  by 
the  year;  and  that  the  change  in  his  pay  began  the  first  of  April,  1882.  At 
that  time  he  was  appointed  assistant  manager  at  $1,000  per  year,  payable  in 
monthly  installments  of  $83.83  each;  and  that  under  this  contract  he  worked 
till  the  flrst  of  September,  1886,  when  he  was  discharged.  He  said  he  also  got 
a  house  wort.h  six  dollars  and  a  half  per  month,  a  cow  kept  free,  and  coal  at 
coBt.  On  cross-examination  he  said  when  he  was  appointed  assistant  man- 
ager the  secretary  of  the  company  handed  him  an  envelope  on  which  was  writ- 
ten $1,000  a  year,  and  asked  him  if  that  would  satisfy  him  with  the  other 
privileges  he  was  getting,  viz.,  house  and  cow-keep.  He  kept  right  along, 
and  the  $83.33  was  regularly  paid  every  month.  Nothing  was  said  to  him 
about  salary,  amount  of  salary,  or  length  of  service,  except  what  appeared  on 
that  envelope,  from  that  time  till  his  discharge.  On  cross-examination  he 
v.llA.no.2— 12 
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further  said  there  was  no  bargain  except  what  he  said  took  place  in  A] 
1882.  He  said  he  replied  to  the  offer  made  that  it  would  do.  and  accepted 
terms,  and  worked  accordingly  and  was  paid  accordingly. 

Ephraim  Stine  testified  that  he  was  employed  by  the  appellant  as  forge  1 
from  the  twentieth  of  April,  1885,  to  September  1,  l886,  when  he  was 
charged.  He  said  when  he  was  employed  Mr.  Harvey,  the  president  of 
company,  Mr.  Whitely,  the  treasurer  and  director,  and  Mr.  McDaniel,  &e 
tary  and  director,  were  all  present;  that  these  officers  th^n  present  said  1 
"  would  hire  him  for  a  year,  and  said,  «We  will  hire  you  just  as  we  hire  T 
Carpenter,  [meaning  the  plaintiff,]  by  the  year,*  and  that  they  told  him  tha 
should  receive  his  orders  from  the  phiintiff.''  As  no  question  is  raised  ex( 
such  as  depends  on  the  legal  sufficiency  of  the  testimony  to  support 
plaintiff  *8  action,  it  is  unnecessary  to  state  the  evidence  respecting  the  e 
acter  of  the  work  done,  the  sickness  of  the  plaintiff  for  part  of  the  time  be 
his  discharge,  but  from  which  he  had  recovered,  and  reasons  assigiied  lor 
charge  whicli  only  involve  retrenchment  of  expenses.  Therocan  be  node 
that,  in  this  country,  the  rule  is,  an  indefinite  hiring  is  pHma  facie  a  hii 
at  will.  It  is  also  well  settled  that  a  hiring  at  so  much  a  week,  montb 
year,  no  time  being  specified,  does  not,  of  itself,  make  more  than  an  indefi 
hiring.  It  is  competent  for  the  parties  to  show  what  the  mutual  undersU 
ing  was;  but,  unless  there  was  a  mutual  understanding,  it  is  only  an  im 
nite  hiring.  Wood,  Mast.  &  Serv.  (Ist  Ed.)  272;  Prentiss  v.  Ledyard 
Wis.  131;  Orr  v.  Ward,  73  111.  318;  Haney  v.  Caldtoell,  35  Ark.  156. 

By  the  second  instruction  asked  by  appellant  the  jury  was  told  that  * 
burden  was  on  the  plaintiff  to  satisfy  them  that  he  was  employed  by  the 
fendant  for  one  year  from  the  first  of  April  or  the  first  of  May,  1886, "  as 
rule  laid  down  in  the  authorities  cited  requires.  Now,  under  the  law,  as 
understand  it  to  be,  if  the  plaintiff's  case  rested  solely  upon  his  own  testimc 
there  would  seem  to  be  no  escape  from  instructing  the  jury  there  was  n< 
gaily  sufficient  evidence  of  a  contract  for  a  yearly  hiring.  But  the  plaint 
testimony  is  supplemented  by  the  testimony  of  Ephraim  Stine  as  to  what 
officers  told  him  the  contract  with  the  appellee  was  in  respect  to  the  tim 
service,  and  we  think  that  with  that  and  the  other  testimony  in  the  cs 
there  was  no  error  in  rejecting  the  first  prayer.  Stine's  testimony,  if  belie 
by  the  jury,  certainly  showed  liow  the  appellant  understood  the  contract, 
was  an  admission  of  the  defendant  that  the  plaintiff  was  hired  by  the  y 
and,  if  the  plaintiff  had  rested  on  that  admission  alone,  the  jury  might  \ 
found  the  contract  provided  for  a  year's  service.  With  such  admissioi 
the  defendant,  the  court  could  not  say  there  was  no  legally  sufficient 
dence  to  justify  the  jury  in  finding  the  defendant  had  hired  the  plaintiff  f 
year. 

The  fifth  instruction  was  rejected,  no  doubt,  for  the  reason  that  in  the 
ond  and  third  and  seventh  instructions  asked  by  the  appellant  the  court 
instructed  the  jury  most  emphatically  that,  to  find  for  the  plaintiff,  they  n 
find  the  defendant  had  agreed  to  hire  him  for  a  year  from  the  first  of  A 
or  first  of  May,  1886.  The  fifth  instruction  stated  an  abstract  propositio 
law,  which,  though  it  be  true,  was  wholly  immaterial  if  the  jury  found  i 
the  evidence  there  was  an  agreement  to  hire  him  for  one  year.  The  j 
were  told  so  emphatically  that  they  must  find  the  defendant  did  agree  to 
him  (the  plaintiff)  for  a  year  before  they  could  find  for  the  plaintiff,  we  car 
see  how  the  rejection  of  the  fifth  prayer  could  have  prejudiced  the  defend 
(appellant  here.)  The  jury,  having  found  for  the  phiintiff,  must  have  fo 
on  the  evidence  that  the  defendant  had  hired  the  plaintiff  for  a  year;  and 
granting  of  the  prayer  embodying  the  abstract  proposition  contained  in 
fifth  instruction  could  nob  have  affected  their  verdict.  That  prayer  as 
that  the  jury  be  told  that,  if  they  found  the  hiring  was  for  an  indefinite  lei 
of  time,  and  that  no  subsequent  contract  fixed  a  definite  time*  then  they  i 
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I  tindfor  defendant.  In  tlio  seventh  prayer.  wliic)i  was  asked  and  granted, 
I  this  language  w:us  useii:  "  And  to  enable  the  plaintiff  to  recover,  he  must  sat- 
isfy the  jury  that  he  entered  upon  said  employment  for  a  year,  commencing 
on  said  first  day  of  April  or  May,  1886,  upon  the  mutual  understanding  and 
agiwraent  of  himself  and  defendant  that  it  shofild  continue  for  a  year. "  With 
such  explicit  instruction  how  could  the  fifth  have  aided  them?  and  how  can 
iU  reja'tion  be  gi'ound  Cor  reversal? 

The  sixth  prayer,  in  substance,  asked  the  court  to  tell  the  jury  that,  not- 
withstanding they  might  find  the  plaintiff  did  hire  himself  to  the  defendant 
in  April  or  May,  1882,  for  a  year,  and,  after  its  expiration,  continued  in  de- 
fendant's service  without  any  new  contract  as  to  time  of  service,  then  their  re- 
lation after  the  expiration  of  the  first  year  was  a  hiring  at  will,  and  termi- 
nable at  the  pleasure  of  either  party.     This  prayer  was  rejected,  which  it  is 
claimed  was  error.    The  refusal  of  this  prayer  is  justified  by  the  weight  of 
autliority  both  in  England  and  this  country.    The  case  of  Beeaton  v.  Collyer, 
4  Bing.  309,  distinctly  decides  that,  if  the  contract  for  a  year  is  made,  and 
the  parties  do  not  disagree,  and  the  service  continues,  the  same  contract  pre- 
vails for  the  next  yesir  during  which  service  has  continued,  without  new 
iigreeraent.    This  is  admitted  to  be  the  law  in  England,  but,  it  is  urged,  is 
not  tlie  accepted  law  in  this  country.     We  do  not  think  this  contention  sus- 
tained by  the  authorities.    Mr.  Wood,  in  his  work  on  Master  and  Servant, 
§  96,  says,  when  the  contract  for  a  year  is  not  expressly  renewed,  and  the  serv- 
ice continues  in  the  same  business,  the  presumption  is  the  contract  was  con- 
tinued.   This  is  an  American  authority  of  high  repute,  and  he  cites  numer- 
ous American  decisions  in  support  of  the  law  announced  in  the  text.    In 
Iron  Co,  V.  Richardson^  5  N.  H.  294,  such  contract  is  likened  to  the  ciise  of 
a  tenant  holding  over.     In  Wallace  v.  Floyd,  29  Pa.  St.  184,  the  court  says 
the  presumption  is,  when  the  service  continues,  it  is  under  the  same  contract. 
The  same  principle  is  maintained  in  Ranch  v.  Albright,  36  Pa.  St.  367 ;  Nichol- 
son V.  PaU'hin,  5  Cal.  474;  Huniinyton  v.  Clain,  38  N.  Y.  182;  and  in  Vail 
V.  Jfanufacturing  Co.,  32  Barb.  564.     Being  only  a  presumption,  it  is  liable 
to  rebuttal  by  evidence  of  a  change  of  contract.     By  the  seventh  instruction 
the  jury  were  told,  on  the  application  of  the  appellant,  "that  even  though  they 
might  find  the  plaintiff  was  employed  by  the  defendant  for  one  year  from  the 
first  of  April  or  May  in  the  year  1886,  and  timt  he  continued  in  the  employ  of 
the  defendant  down  to  and  beyond  the  first  of  April,  1886,  yet  this  is  not 
conclusive  to  prove  that  he  continued  in  the  service  of  the  defendant  after 
said  first  of  April  or  AFay,  1886,  on  a  contract  of  hiring  for  one  year  from 
tlie  last-mentioned  dates,  or  either  of  them;  but  the  jury  must  determine 
from  all  the  facts  and  circ  umstances  proved  in  the  case  what  the  contract 
between  the  plaintiff  and  defendant  really  was  under  which  the  plaintiff 
continued  in  said  service  afnT  said  last-mentioned  dates;  and  to  enable  the 
plaintiff  to  recover  be  must  ^satisfy  the  jury  that  he  entered  upon  said  em- 
])loyment  for  the  year  comm<*r.(ing  on  said  first  of  April  or  May,  1886,  upon 
the  mutual  understanding  and  agreement  of  himself  and  defendant  that  it 
should  continue  for  a  year,  but  said  mutual  understanding  and  agreement 
need  not  be  by  an  express  contract,  but  may  be  inferred  by  tlie  jury  from  all 
the  facts  and  circumstances  in  evidence  before  them,  if  the  jury  find  there 
are  such  facts  and  circumstances  suflicient  to  warrant  such  finding."     In  the 
face  of  such  an  instruction,  granted  at  appellant's  instance,  we  cannot  see  how 
complaint  can  be  sustained  for  the  refusal  to  grant  the  sixth  instruction,  or 
any  other  instruction  they  asked  for.     Without  sanctioning  the  instruction 
thus  granted,  and  which  we  are  aot  called  on  to  express  opinion  upon,  we  are 
of  opinion  that  the  appellant  has  no  ground  to  complain,  and  the  judgment 
must  be  affirmed.    Judgment  affirmed. 
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State  v.  Lashus.* 

(Supreme  Judicial  Court  of  Maine,    October  27,  1887.) 

1.  Intoxioatinq  Liquors — Common  Selleb — Priob  CoNVicrioy— Evidbwce. 

The  record  of  a  prior  conviction  of  the  respondent,  as  a  common  seller  of  intoi- 
icating  liquors,  is  admissible  in  evidence  upon  a  trial  for  the  same  offense,  although 
it  is  not  so  fully  extended  as  to  embrace  the  indictment  at  length,  and  a  copy  of 
the  indictment  does  not  accompany  it. 

2.  Same— Identity  of  Person— Province  of  Jury. 

The  identity  of  the  respondent  with  the  person  named  in  the  record  is  a  question 
of  fact  for  the  jury,  and  the  mere  identity  of  name  is  not  sufficient  to  authorize  the 
presiding  judge  to  withdraw  the  question  from  the  jury,  and  treat  it  as  one  of  law. 

On  exceptions  by  respondent  from  superior  court,  Kennebec  county. 

Indictment  for  common  seller  of  intoxicating  liquors.  At  the  trial  the 
jury  returned  a  verdict  of  guilty»  and  the  respondent  filed  the  following  bill  of 
exceptions: 

"At  the  trial  of  this  case,  had  at  the  present  term  of  court,  evidence  was 
introduced  tending  to  show  that  the  defendant  bad  sold  intoxicating  liquors 
during  the  time  named  in  the  indictment.  The  county  attorney,  against  the 
seasonable  objection  of  the  defendant's  counsel,  was  allowed  by  the  presiding 
judge  to  introduce  the  following  record,  to-wit: 

"<BBOOBD. 

"  *8tate  of  Maine,  Kennebec — 88, :  At  the  supreme  judicial  court,  b^un  and 
holden  at  Augusta,  within  and  for  the  county  of  Kennebec,  on  the  first  Tues- 
day of  August,  being  the  firat  day  of  said  month,  Anno  Domini,  1871.  By 
the  Honorable  Charles  Danfobth,  a  justice  of  said  court. 

*'  *State  vs.  Levi  Lashu8. 

"  *  Indictment  for  being  a  common  seller  of  intoxicating  liquors,  found  at  the 
March  term,  1871,  when  and  where  the  defendant  being  arraigned  pleads  not 
guilty,  thereupon  the  issue  being  presented  to  a  jury  duly  impaneled,  they  find 
a  verdict  of  guilty,  thence  the  action  was  continued  to  this  terra  for  sentence. 
Sentence  first  day  of  this  term,  fine  $100,  and  costs.  Monday,  August  7, 1871, 
committed  for  non-payment.' 

"This  record  was  all  the  evidence  introduced  at  the  trial  tending  to  sustain 
the  allegation  in  the  indictment  of  a  former  conviction  of  the  defendant. 
♦  •  *  The  court  instructed  the  jury  that  said  record  was  introduced  as 
bearing  upon  the  amount  of  penalty  or  punishment  following  a  conviction 
under  the  indictment,  and  that  if  the  jury  were  satisfied  beyond  a  reasonable 
doubt  from  all  the  evidence  introduced  before  them  that  the  defendant  had, 
during  any  portion  of  the  time  named  in  the  indictment,  been  engaged  in  sell 
ing  intoxicating  liquors  as  a  business,  they  should  return  a  verdict  of  guilty, 
The  jury  returned  a  verdict  of  guilty.  To  the  ruling  of  the  court  admitting 
said  record,  and  the  instruction  in  the  charge  to  the  jury  as  to  the  basis  of  & 
verdict  of  guilty,  the  defendant  excepts." 

L.  T.  Carleton,  Co.  Atty.,  for  the  State.    S.  8,  Broum,  for  respondent. 

Danforth,  J.  The  record  of  the  prior  conviction  alleged  in  the  indict 
ment  was  properly  admitted.  None  more  extended  had  been  or  is  ususUij 
made.  The  addition  of  the  indictment  would  have  given  no  more  informatio] 
as  to  the  nature  of  the  offense  charged  than  is  obtained  from  the  record.  Ii 
each  it  is  described  in  the  same  language,  using  the  words  of  the  statute,  viz. 
"A  common  seller  of  intoxicating  liquors."  The  issue  tried  and  the  convic 
tion  following  are  so  clearly  set  out  as  to  leave  no  room  for  mistake. 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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The  error  is  in  the  instruction  to  the  jury,  in  which  they  were  told  "that, 
if  they  were  satisfied  beyond  a  reasonable  doubt  from  all  the  evidence  intro- 
duced before  them  that  the  defendant  had,  during  any  portion  of  the  time 
named  in  the  indictment,  been  engaged  in  selling  intoxicating  liquors  as  a 
business,  they  should  return  a  verdict  of  guilty."  Thus  the  jury  were  re- 
quired to  and  did  render  a  veixlict  of  guilty  of  the  higher  offense  charged,  upon 
testimony  sufficient  only  to  convict  of  the  lower.  It  may  be  true  that,  so  far 
as  the  sufficiency  and  legal  effect  of  the  record  are  involved,  a  question  of  law 
only  is  presented.  But  the  identity  of  the  defendant  on  trial  with  the  person 
named  in  the  record  is  a  question  of  fact.  The  identity  of  name  is  some  evi- 
dence of  identity  of  person,  more  or  less  potent  according  to  tlie  connecting 
circumstances;  but  it  is  not,  certainly  in  this  case,  sufficiently  conclusive  to 
authorize  the  court  to  take  it  from  the  jury,  and  treat  it  as  a  question  of  law. 
But  neither  of  the  rulings  objected  to  in  any  way  affects  the  verdict  so  far  as 
it  relates  to  the  lower  offense  charged.  Upon  that  it  rests  on  evidence  and 
instructions  not  objected  to.  The  prosecuting  officer  may  therefore  enter  a 
nol.  pros,  as  to  the  allegation  in  the  indictment  of  a  prior  conviction,  and  let 
there  be  judgment  for  the  state,  otherwise  the  exceptions  must  be  sustained. 

P£T£KS,  C.  J.,  Walton,  YiBaiN,  Emery,  and  Foster,  JJ.,  concurred. 


Statb  v.  Hall.1 
(Supreme  Judicial  OouH  of  Maine,    October  27,  1887.) 

1.  IsToxicATiNo  Liquors— Nuisance — Allegation  of  Place. 

An  allegation  in  an  indictment  for  liquor  nnisance,  that  the  building  alleged  to 
be  occupied  by  the  respondent  is  situated  ''at  the  corner  of  Depot  square  in  said 
Gardiner,*'  is  sufficiently  certain  without  statinjs  on  which  corner. 

2.  Same— Record  of  Pbioe  Conviction — Parol  Evidence. 

If  the  description  of  the  building  in  the  record  of  a  prior  conviction  is  not  in- 
consistent with  that  in  the  pending  indictment,  though  less  complete,  evidence 
aliunde  may  be  introduced  to  show  that  both  descriptions  refer  to  tne  same  build- 
ing. 
S.  Sams— Effect  of  Pbiob  Conviction. 

Such  record  of  prior  conviction  is  evidence  of  the  intention  of  the  nse  of  the 
building  described  in  the  pending  indictment  as  a  nuisance,  only  when  it  appears 
that  the  building  is  the  same  in  both  instances. 

On  exceptions  by  respondent  from  superior  court,  Kennebec  county. 

Indictment  for  liquor  nuisance.  The  jury  returned  a  verdict  of  guilty. 
The  respondent  filed  a  motion  in  arrest  of  judgment,  alleging  that  '*the  said 
indictment  is  bad  for  uncertainty  in  the  following  particular:  That  the  build- 
ing alleged  to  be  occupied  by  the  respondent  is  therein  aUeged  to  be  situated 
at  the  corner  of  Depot  square,  in  Gardiner,  in  the  county  of  Kennebec,  and 
not  stating  therein  on  which  of  the  corners  of  said  square."  The  presiding 
judge  overruled  this  motion.  In  the  couise  of  his  charge  to  the  jury  the  pre- 
siding judge  instructed  them  as  follows:  "He  [the  counsel  for  the  govern- 
ment] then  asks  you  to  consider  further  the  force  of  evidence  tending  to  show 
a  former  conviction  of  the  crime  of  maintaining  a  liquor  nuisance.  He  asks 
you  to  apply  this,  and  draw  the  inference  from  it  which  you  feel  authorized 
to  draw.  You  have  a  right  to  consider  that,  gentlemen,  as  bearing  upon  the 
intent  with  which  he  maintained  this  place,  if  you  find  he  did  maintain  tlie 
3:itiie  place  in  the  same  building.  And  I  say  to  you  further  that  if  you  find 
that  he  maintained  another  place  in  the  city  of  Gardiner  for  the  illegal  keep- 
ing or  the  illegal  sale  of  intoxicating  liquors,  although  it  was  not  located  in 
this  precise  place,  you  have  a  right  to  consider  that  in  determining  with  what 
intent  he  maintained  the  premises  in  the  condition  in  which  the  officer  de- 

>  Reported  by  Leslie  0.  Cornish,  Esq.,  of  the  Augusta  bar. 
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scribed  them  in  this  case."     To  these  instructions,  and  to  the  ruling  of  it 
court  denying  the  motion  in  arrest  of  judgment,  the  respondent  excepted. 

X.  T.  Carleton,  Co.  Atty.,  for  the  State.  H.  M.  Heath  and  G.  W.  ffete 
ton,  for  respondent. 

Danfouth,  J.  The  motion  in  arrest  of  Judgment  in  this  case  was  proper! 
overruled.  The  building  is  sufficiently  described  in  the  indictment,  an 
whether  in  fact  it  corresponded  with  that  description  was  a  question  for  tt 
jury.  The  controversy  with  the  collector  and  his  deputy,  and  the  prooeet 
ings  against  the  latter  for  contempt,  afford  the  respondent  no  ground  for  ei 
ception.  The  copy  of  the  collector's  record,  having  been  taken  and  sworn  t 
by  a  competent  witness,  was  admissible.  State  v.  Lynde,  77  Me.  561,  1  At 
Bep.  687.  The  fact  that  the  building  is  not  described  in  the  same  hinguag 
as  in  the  indictment,  if  material,  could  only  make  it  necessary  to  show  that 
was  the  same  by  other  testimony.  Com.  v.  Austin,  97  Mfiss.  597.  The  ce: 
tificate  of  the  witness  attached  to  the  record  was  not  sufficient  to  authori2 
its  admission,  and  might  have  been  objectionable  but  for  the  oral  testimon 
in  court;  with  that  it  became  immaterial.  The  record  of  the  former  convi< 
tion  was  admissible  for  certain  purposes.  The  situation  of  the  building  i 
more  particularly  described  in  the  present  indictment  than  in  the  former;  bi 
the  two  descriptions  are  not  inconsistent.  It  was  tlien  permissible  to  sho' 
by  other  testimony  that  both  referred  to  the  same  building.  But  we  thin 
the  instruction  to  the  jury  in  regard  to  the  use  to  be  oiade  of  this  evidenc 
was  erroneous.  After  giving  the  correct  instruction,  the  justice  added :  "  An 
I  say  to  you  further  that,  if  you  find  that  he  (the  defendant)  maintained  ai 
other  place  in  the  city  of  Gardiner  for  the  illegal  keeping  or  illegal  sale  of  ii 
toxicating  liquors,  although  it  was  not  located  in  this  precise  place,  you  ha\ 
a  right  to  consider  that,  in  determining  with  what  intent  he  maintained  tt 
premises  in  the  condition  in  which  the  officer  described  them  in  this  case. 
The  jury  must  have  understood  that,  if  they  found  that  the  building  refern 
to  in  the  record  was  not  the  same  as  that  in  the  indictment,  still  they  migl 
consider  the  record  of  the  former  conviction  as  having  some  tendency  to  sho 
the  intent  of  the  defendant  in  maintaining  the  building  described  in  the  ii 
dictment.  This  was  evidently  giving  the  record  much  too  broad  an  applic 
tion.  It  is  very  much  like  admitting  the  proof  of  one  crime  to  sustain  tl 
charge  of  another.  This  would  be  in  violation  of  a  rule  to  which  though  the 
may  be  an  apparent,  there  is  no  real,  exception.  It  is  not  unlike  proving 
defendant's  bml  cliaracter  before  he  has  opened  the  door  by  offering  eviden 
to  prove  his  good. 

There  was  no  prior  conviction  alleged  in  the  indictment,  so  there  was  i 
occasion  to  offer  the  record  to  prove  such  an  allegation.  It  could  only  becoi 
petent  so  far  as  it  tended  to  prove  any  fact  material  to  the  issue  in  the  ca 
at  bar:  and  for  that  purpose  it  derives  no  efficacy  from  the  fact  that  it  wast 
record  of  a  conviction,  except  it  may  be  more  reliable  testimony.  It  is  co 
elusive  between  the  parties,  like  the  judgment  in  a  civil  suit,  as  to  the  fac 
in  issue;  and  this  is  true  whether  the  judgment  is  founded  upon  a  plea 
guilty,  or  is  the  result  of  a  trial  and  verdict.  State  v.  Lang,  68  Me.  22 
Hence  no  facts  can  properly  be  proved  by  such  a  record,  except  such  as  fro 
their  relevancy  to  the  issues  involved  in  the  case  on  trial  might  well  beprov 
by  any  other  competent  testimony. 

The  indictment  in  this  case  is  for  maintaining  a  certain  building,  and  usii 
it  for  the  illegal  keeping  and  illegal  sale  of  intoxicating  liquors,  whereby 
became  a  nuisance.  The  facts  in  issue,  and  which  the  defendant  was  call 
upon  to  answer,  were  the  keeping  and  use  of  that  particular  building, 
was  competent  for  tlie  government,  as  tending  to  sustain  this  charge, 
show  a  similar  maintaining  and  illegal  use  of  this  building  prior  to  the  tii 
alleged  in  the  indictment.     Com.  v.  Ktlley,  116  Alass.  341;  Com,  v.  McPU 
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3  Cash.  184;  State  v.  Plunkett,  64  Me.  534.  If  the  building  described  in  the 
record  were  the  same  as  that  in  issue  in  the  case  at  bar,  the  facts  there  in* 
Yolved  would,  under  these  authorities,  be  pertinent  to  the  present  case.  But, 
if  tiie  building  were  not  the  same,  it  is  evident  that  the  facts  there  settled 
would  not  be  competent,  and  the  record  should  have  been  so  restricted  in  the 
instructions.  The  application  and  limitation  of  this  kind  of  testimony  is 
more  fully  illustrated  in  0am.  v.  Tuckerman,  10  Gray,  197;  and  in  a  note  to 
The  King  v.  Wylie,  2  Heard's  Grim.  Gas.  32. 
For  this  error  only  must  the  exceptions  be  sustained. 

Peters,  G.  J.,  Walton,  Virgin,  Emery,  and  Foster,  JJ.,  concurred. 

Schwab  v.  Gharles  Parker  Go. 
{Suprem/i  Oourt  of  Cbnnectieut,    November  11, 18S7.) 

1.  Riparun  Rights — Ovrbflow  of  Embankmest—Fikdiwos— Certainty. 

Plaintiff  was  riparian  owner  on  a  stream  on  which  defendant  had  mill  privileges, 
and  sued  him  for  overflowing  his  land  through  neglect  in  maintaining  an  embanlc- 
ment.  The  coart  found  tlie  defendant  guilty  of  the  neglect,  and  that  the  extreme 
Dorthem  point  to  which  it  was  the  duty  of  defendant  to  maintain  theembanliLment 

•  could  not  be  exactly  fixed,  but  was  between  the  points  P  and  Q  on  a  map  con- 
tained in  the  record,  and  that  the  water  broke  through  between  those  points.  Eeid, 
that  the  finding  was  sufficiently  certain  to  maintain  the  judgment. 

1  Sajis— Motion  to  Amend  Finding,  Too  Late  on  Appeal. 

Defendant  moved  the  appellate  court  to  recommit  the  finding  against  him  for 
damages  for  failing  to  maintain  a  dike,  with  directions  to  locate  the  exact  point  to 
which  be  could  maintain  it.  Held,  that  plaintiffs  right  to  judgment  for  past  dam- 
ages was  absolute,  and  that  the  motion,  even  if  admissible,  was  too  late. 

C.  R.  Ingersoll,  for  appellant.    JR.  8,  Pickett, J[ot  appellee. 

Pardee,  J.  This  is  a  complaint  for  flowing  the  plaintiff's  land.  The  issue 
was  closed  to  the  court,  judgment  was  rendered  for  the  plaintiff,  and  an  ap- 
peal taken  by  the  defendant. 

The  finding  is  that  the  plaintiff  is  riparian  owner  on  Quinnipiac  river;  that 
the  defendant  is  the  owner  of  a  mill  privilege  thereon,  and  ponds  the  wnlvv 
to  a  higher  level  than  that  of  the  plaintiff's  land,  and  restrains  it  therefrom 
by  an  embankment;  that  it  has  neglected  to  n^aintain  this  properly,  and  that,  as 
a  consequence  of  such  neglect,  water  flowed  upon  and  injured  the  plaintiff's 
land;  also,  that  the  extreme  northern  point  to  which  it  is  the  duty  of  the  de- 
fendant to  maintain  the  embankmeut  cannot  now  be  fixed  with  exactness, 
but  is  somewhere  between  the  letters  P  and  Q  upon  a  map  accompanying  the 
record;  and  that  in  1884  water  broke  through  the  embankment  "at  the  place 
indicated  by  the  letters  P  and  Q  on  the  map,  and  washed  and  gullied  the  plain- 
tiffs land."  Upon  this,  for  reason  of  appeal,  the  defendant  says  as  follows: 
That  the  finding  of  the  report  that  "just  where,"  between  the  points  P  and  Q, 
the  northerly  end  of  said  dike  or  embankment  originally  terminated,  cannot 
now  be  determined,  rendera  the  further  finding  that  the  breaking  of  the  waters 
through  and  over  the  locality  between  said  points  was  due  to  the  negligence 
of  the  defendant  in  not  keeping  said  dike  or  embankment  in  repair,  inconclu- 
sive, inconsistent,  and  erroneous. 

We  think  the  objection  is  not  well  taken.  We  must  interpret  the  finding 
assaying  that  there  is  certainty  jis  to  the  defendant's  duty  to  maintain  the 
embankment  over  a  portion  of  the  line  next  beyond  P  towards  Q,  but  uncer- 
tainty as  to  the  exact  lenp^th  of  the  line  to  be  maintained;  and  that  the  judg- 
ment is  based  upon  its  failure  to  maintain  the  portion  as  to  which  there  is  cer- 
tainty of  duty.  Otherwise  we  must  Impute  this  to  the  court,  namely:  A 
finding  that  the  plaintiff's  charge  is  not  supported  by  any  proof,  and  yet  a 
juijgment  for  him.  This  we  cannot  do.  The  finding  is  fairly  susceptible  of 
an  interpretation  in  accord  with  the  judgment. 
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Again,  the  defendant  insists  that  it  is  our  duty  to  recommit  the  finding, 
with  directions  to  locate  at  some  point  the  northerly  end  of  the  dike  which 
the  defendant  is  bound  to  maintain.  We  think  we  ought  not  now  to  impose 
this  bunlen  upon  the  plaintiff.  He  charged  that  the  defendant  owed  him  a 
duty  at  a  particular  place,  and  neglected  to  perform  it,  to  his  consequent  in- 
jury. He  proved  the  duty,  the  neglect,  and  the  amount  of  the  damage.  His 
right  to  judgment  and  execution  for  this  is  absolute  and  perfect;  it  neither  de- 
pends upon,  nor  can  be  affected  by,  the  answer  to  the  question  whether  the 
defendant  owes  him  a  duty  at  a  point  further  north.  Indeed,  upon  a  proper 
interpretation  of  the  finding  and  judgment,  the  reason  of  appeal  does  not 
question  this  right.  And  in  effect  the  defendant's  motion  is  that  we  shall 
make  it  a  condition  precedent  to  the  enforcement  of  a  judgment  against  it  for 
neglect  of  duty  atone  place,  that  the  plaintiff  sliall  be  burdened  by  the  expense 
attending  the  inquiry  whether,  if  water  shall  hereafter  escape  from  the  pond 
at  another  place,  with  consequent  injury,  the  defendant  will  be  liable  in 
damages. 

If  it  is  within  the  spirit  of  the  practice  act  that  at  any  stage  the  defendant 
might  graft  such  an  inquiry  into  the  original  action,  and  make  future  possi- 
bilities part  of  a  present  judgment,  we  yet  think  the  motion  too  long  delayed. 

There  is  no  error  in  the  judgment  complained  of, 

(The  other  judges  concurred.) 


Pabmbbs'  Loan  &  Tbust  Co.  f>.  Postal  Tbl.  Co.  and  others. 

(Supreme  Court  of  Connecticut,    Jane  7, 1887.) 

HoBTGAGES— FoBECLosuBE— Sale  of  Land  iv  Anothbb  State. 

Plaintiff  had  a  mortgage  ontthe  property  of  the  defendant  in  several  states,  in- 
cluding New  York  and  Connecticut.  It  sued  defendant  in  New  York,  and  fore- 
closed the  mortgage.  A  referee  was  appointed,  who  sold  defendant's  real  estate  in 
Connecticut,  and  gave  a  deed  thereof  to  the  purchaser.  Plaintitf  then  brought  this 
suit  to  foreclose  the  mortgage  according  to  the  laws  of  Connecticut.  B.,  an  attach- 
ing creditor,  set  up  as  a  defense  the  sale  in  New  York.  Seid,  that  the  deed  of  the 
referee  conveyed  no  title  to  the  land  in  Connecticut,  and  the  rights  of  the  parties 
were  unaffected  by  the  proceedings  in  New  York. 

G.  B,  Terry,  for  appellants.    F^  E,  Hyde^  for  appellee. 

Cabpenteb,  J.  The  Postal  Telegraph  Company,  a  New  York  corporation, 
mortgaged  all  its  property,  which  was  situated  in  several  states,  including 
Connecticut  and  IS'ew  York,  to  the  plaintiffs,  in  trust  to  secure  the  payment 
of  its  bonds.  Upon  a  failure  to  pay  the  interest,  the  plaintiffs  brought  a  suit 
for  a  foreclosure  in  the  supreme  court  in  the  city  of  New  York.  Judgment 
was  rendered  for  the  plaintiffs,  pursuant  to  which  a  referee  was  appointed, 
who  sold  all  the  property,  including  the  real  estate  in  this  state,  and  executed 
a  conveyance  of  the  same  to  the  purchaser.  The  present  suit  is  brought  to 
foreclose  the  mortgage  on  the  property  in  this  jurisdiction,  according  to  the 
law  and  practice  of  this  state.  The  defendant,  the  Benedict  &  Burnham 
Manufacturing  Company,  an  attaching  creditor,  appeared,  and  set  up  a  spe- 
cial defense,  alleging  the  foreclosure  and  proceedings  in  the  state  of  New  York. 
That  defense  was  demurred  to,  and  the  demurrer  sustained.  The  defendant 
appealed. 

The  question  is  not  one  of  jurisdiction,  as  the  defendant  assumes;  for  the 
jurisdiction  of  the  court  in  New  York  over  the  parties  and  the  subject-matter 
of  the  suit,  so  far  as  the  property  in  that  state  is  concerned,  cannot  be  ques- 
tioned. But  the  question  is,  what  effect  had  that  judgment  on  the  real  esUite 
in  Connecticut?  Or,  if  it  is  preferred  to  state  it  as  a  jurisdictional  question, 
have  the  courts  of  that  state  jurisdiction  over  lands  and  land  titles  in  this 
state?    The  validity  of  the  defense  depends  upon  the  answer  to  this  question. 
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If  the  result  was  to  convey  to  and  vest  in  the  purchnser  the  title  to  that  real 
estiite,  then  the  mortgage  had  performed  its  office  before  this  suit  was  brought, 
And  the  plaintiffs  have  no  title,  equitable  or  otherwise.  But  if  those  proceed- 
ings were  nugatory  as  to  tliat  estate,  then  the  mortgage  is  in  force,  and  the 
plaintiffs  are  entitled  to  a  foreclosure.  We  think  the  latter  is  the  better  view. 
The  courts  of  our  state  will  not  recognize  the  right  of  courts  in  other  states 
to  affect  directly  the  title  to  real  estate  in  the  fonuer.  The  most  that  can  be 
done  is  to  allow  foreign  courts,  having  jurisdiction  of  the  parties,  to  compel 
conveyances  by  the  owner,  and  recognize  as  valid  titles  so  acquired.  We  are 
aware  of  no  case  that  has  gone  so  far  as  to  recognize  the  validity  of  a  deed 
given  by  a  referee  or  other  officer  of  court  by  authority  of  law  in  another  juris- 
diction. The  rule  seems  to  be  that  the  courts  of  each  state  have  exclusive 
jurisdiction  to  settle  the  title  to  lands  within  its  own  limits. 

In  Watkins  v.  Holman,  16  Pet.  25,  McLean,  J.,  in  speaking  for  the  su- 
preme court  of  the  United  States,  says:  "A  court  of  chancery,  acting  in  per- 
sonam^  may  well  decree  the  conveyance  of  land  in  any  other  state,  and  may 
enforce  their  decree  by  process  against  the  defendant.  But  neither  the  de- 
cree itself,  nor  any  conveyance  under  it,  except  by  the  person  in  whom  the 
title  is  vested,  can  operate  beyond  the  jurisdiction  of  the  court."  In  Booth 
V.  Clark,  17  How.  822,  the  same  court  says,  speaking  of  a  receiver  appointed 
under  a  creditors'  bill:  "He  has  no  extraterritorial  power  of  official  action, 
none  which  the  court  appointing  him  can  confer,  with  authority  to  enable 
liim  to  go  into  a  foreign  jurisdiction  to  take  possession  of  the  debtor's  prop- 
erty." 

It  follows  that,  as  to  real  property  in  this  state,  the  rights  of  the  parties  re- 
.xnain  as  they  were,  unaffected  by  legal  proceedings  in  the  state  of  New  York. 

There  is  no  error  in  the  judgment  complained  of. 

{The  other  judges  concurred.)  ^ 


Bell,  Trustee,  v,  Towner  and  others. 

{Supreme  Qmrt  of  OonnedictU.    December  Term,  18S6.) 

^WiLi*— Tbott  Fund— Entirb— Income. 

A  person,  after  making  certain  provisions  under  his  will,  left  the  residue  of  his 
real  and  personal  property  in  trust  for  certain  purposes,  among  others,  "  to  hold  one- 
third  part  of  all  the  rest  and  residue  of  my  estate,  •  •  •  together  with  the  in- 
come thereof,"  for  the  use  of  his  wife,  during  her  life,  **  one-third  part  for  the  use 
-of  my  son,"  and  '*  one-third  part  for  the  use  of  my  daughter."  The  will  also  pro- 
vided that,  upon  the  death  of  his  wife,  the  property  held  in  trust  for  her  should  be 
held  in  trust  for  the  use  of  the  son  and  daughter  in  equal  shares.  Held,  that  it  was 
rthe  intention  of  the  testator  that  the  trust  estate  should  be  held  in  one  entire  fund, 
and  the  income  divided  equally  between  his  widow,  son,  and  daughter. 

J.  W,  Ailing,  for  plaintiff.     /.  TF.  Bristol,  for  defendants. 

Park,  C.  J.  Theron  Towner,  of  the  town  of  New  Haven,  in  this  state, 
after  making  certain  dispositions  of  his  property  by  will,  devised  and  be- 
queathed all  the  residue  of  his  estate  to  his  executors,  in  trust  for  certain  pur- 
poses, and  among  them  the  following:  "And  upon  the  further  trust  to  hold 
one-third  part  of  all  the  rest  and  residue  of  my  estate,  both  real  and  personal, 
together  with  the  rents,  income,  and  profits  thereof,  for  the  proper  use  and 
benefit  of  my  wife,  Glaiissa,  during  the  term  of  her  natural  life,  the  same  to 
l>e  in  lieu  of  dower;  one-third  part  thereof  for  the  use  of  my  son,  Theron  W 
downer,  during  the  term  of  his  natural  life;  and  one-third  part  thereof  for 
the  use  of  my  daughter,  Mary  C.  Holly,  during  the  term  of  her  natural  life." 
^'Upon  the  decease  of  my  wife,  if  either  of  my  children  shall  survive  her,  then 
the  property  so  given  for  her  use  for  life  shall  be  held  by  my  executors  in  trust 
for  the  proper  use  and  benefit  of  my  said  son  and  daughter,  in  equal  shares, 
for  their  lives,  respectively;  but,  if  they  or  either  of  them  shall  have  deceased, 
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leaving  children  or  other  descendants,  then  equally  for  the  use  of  the  children 
or  other  descendants  of  such  deceased  son  or  daughter,  such  children  or  other 
descendants  of  my  children  to  take  per  stirpes  and  not  per  capita/* 

The  question  at  issue  between  the  parties  in  this  case  is  whether  this  pro* 
vision  of  the  will  requires,  before  the  death  of  the  widow,  that  the  residue  of 
the  estate  shall  be  divided  into  three  separate  trust  estates,  one  for  the  bene- 
fit of  the  widow,  and  one  each  for  the  benefit  of  the  son  and  daughter,  re- 
spectively, and,  after  the  death  of  the  widow,  into  two  separate  trust  estates, 
one  ear.)!  for  the  benefit  of  the  son  and  daughter;  thus  causing  the  needless 
expense  of  maintaining  more  than  one  trust  estate.  We  think  it  is  clear  that 
the  testator  never  contemplated  the  division  of  his  estate  Into  two  or  more 
separate  trust  estates,  although  the  language  used  by  him  is  susceptible  of- 
sucli  a  construction.  Manifestly,  the  great  object  the  testator  had  in  view  in 
this  part  of  his  will  was  to  bequeath  all  the  income  from  all  the  residue  of  his 
estate  to  his  widow,  son,  and  daughter  in  equal  proportions,  during  the  life 
of  tlie  widow,  and  after  her  death  to  divide  the  same  equally  among  the  bene- 
ficiaries named  in  the  manner  described.  This  was  his  purpose;  but  the 
mode  of  accomplishing  the  object  he  did  not  consider  suflQciently  to  discover 
that  there  might  be  a  difference  between  the  income  from  one-third  part  of 
the  residue  of  his  estate,  and  one-third  pait  of  the  income  from  ail  the  resi- 
due; and  this  may  account  for  the  ambiguity  of  his  language. 

Tlie  difference  is  not  manifest  between  a  holding  of  all  the  property  for  the- 
equal  b(Miefit  of  the  widow,  son,  and  daughter,  and  a  holding  of  the  separate 
thirds  of  the  same  property  for  the  benefit  of  each  respectively.  A  holding  of 
all  the  ])i'()perty  would  be  a  holding  of  all  its  parts,  on  the  principle  that  the- 
greater  contains  the  less.  Hence  it  could  be  said  that  a  holding  of  all  the 
property  for  the  equal  benefit  of  all  the  beneficiaries  would  be  a  holding  of  the 
equal  parts  of  the  property  for  the  benefit  of  each  beneficiary.  But  the  oon* 
sideration  that  should  govern  the  construction  of  this  will  is  that  the  testator 
intended  that  the  income  of  the  widow,  son,  and  daughter,  derived  from  the 
residue  of  his  estate,  should  be  equal,  which  would  result,  and  could  result, 
only  from  an  equal  distribution  of  the  income  of  the  entire  residue  among  the 
beneficiaries.  In  this  way  only  can  the  purposes  of  the  will  be  fully  accom- 
plisiie^l.  We  advise  the  superior  court  that  the  trust  estate  should  be  held  in. 
one  entire  fund  for  the  purposes  of  the  will. 

(The  other  judges  concurred.) 


Spaulding  V,  Warner.' 
{Supreme  Ooiirt  of  Vermont,    Washington.    November  17,  1887.) 

1.  Equity— Jurisdiction— Partition  of  Personal  Property— A ccouktino. 

Where  there  is  inadequacy  or  absence  of  a  legal  remedy^  as  for  a  partition  of  per- 
sonal property  owned  hy  co-tenants,  equity  has  jurisdiction,  and,  if  a  partition  la 
impracticable,  will  order  a  sale  and  an  accounting  between  the  co-tenants. 

2.  Estoppel— By  Neglect— Offset. 

Where  the  defendant's  claim  bad  once  been  before  a  courtof  competent  jurisdic- 
tion, where  it  should  have  been  adjudicated,  in  which  court  the  claim  liad  been  in 
part  satisfied  by  a  judgment  in  offset,  held^  that  the  defendant  was  estopped  hy 
her  neglect  from  setting  up  the  balance  of  the  original  claim  in  a  subsequent  suit 
between  the  parties. 

Appeal  from  chancery  court,  Washington  county;  Veazy,  Chancellor. 
Bill  in  chancery.     Heard  on  the  pleadings  and  report  of  a  special  master^ 
March  term,  1887. 

^Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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Decree  for  the  orator  to  recover  $195.80  for  his  undivided  half  of  thefurni- 
tare  at  the  time  it  was  purchased  hy  tlie  orator,  and  for  the  use  of  the  same 
at  the  rate  of  $50  per  year  and  interest.  The  facts  sufficiently  appear  in  the 
opinion. 

Jos.  N.  Johrufon  and  iS.  C.  Shurtleff,  for  defendant. 

A  sale  will  not  be  ordered  if  the  property  can  be  divided.  Marshall  v. 
Crow*8  AdmW,  29  Ala.  278;  Crapater  v.  Griffith,  2  Bland,  5;  Tinney  v.  Steh- 
bins,  28  Barb.  290;  Kerley  v.  Clay,  4  Bibb,  241.  Formerly,  equity  would 
not  order  a  sale  against  the  will  of  the  pai-ty.  Pom.  Eq.  §  1390.  A  party  is 
never  compeUed  to  take  real  estate  against  his  will.  Barlow  v.  Scott,  24  N. 
Y.  40;  Peabody  v.  Tarbell,  2  Gush.  226.  The  defendant's  plea  in  offset 
should  be  sustained,  and  the  difference  between  the  value  of  the  security  and 
the  amount  of  the  decree  be  allowed.  R.  L.  §  1002;  Insurance  Co.  v.  Wells, 
53  Vt.  14;  Uollister  v.  Young,  41  Vt.  156,  42  Vt.  403;  Davis  v.  Savings,  48 
Vt.  532;  Roberts  v.  Lund,  45  Vt.  82;  Ford's  Bx'rs  v.  Cheney,  40  Vt.  153; 
Hall  V.  Hamblett,  51  Vt.  590;  Qiiinn  v.  Halbert,  52  Vt.  357. 

Zed  S,  Stanton  and  Geo,  W.  Wing,  for  orator. 

The  former  adjudication  of  this  claim  in  offset  by  the  county  court  is  con- 
clusive that  no  balance  exists.  It  is  barred.  R.  L.  §  2127;  Probate  Court 
V.  Kent,  49  Vt.  380;  Sabin  v.  Kelton,  54  Vt.  284;  Soule  v.  Benton,  44  Vt. 
309;  Probate  Court  v.  Oale,  47  Vt.  473.  Taking  possession  by  foreclosure 
operated  as  a  purchase  in  satisfaction  of  the  debt,  if  the  value  of  the  security 
was  eqiial  to  the  amount  of  the  decree,  and,  if  less  in  value,  then  in  satisfac- 
tion pro  tanto.  Lovell  v.  Leland,  3  Vt.  581;  Paris  v.  Hulett,  26  Vt.  308; 
Thomas  v.  Warner,  15  Vt.  110.  The  decree  was  correct.  The  refusal  of  the 
defendant  to  divide  was  a  conversion,  and  warranted  the  court  in  decreeing 
the  value  of  the  property.  The  defendant  refused  to  divide,  unless  certain 
conditions  which  she  had  no  right  to  demand  were  complied  with. 

RoYCE,  0.  J.  The  parties  are  tenants  in  common  of  a  lot  of  furniture  situate 
in  the  Summit  House  at  Roxbury,  and  the  bill  is  brought  to  procure  a  divis- 
ion of  it,  or  for  a  decree  that  the  defendant  pay  the  orator  for  his  half,  and  the 
use  of  the  same,  and  for  that  part  that  has  been  lost  and  destroyed  by  the  de- 
fendant, and  for  genend  relief. 

It  is  found  by  the  master  that  on  May  19,  1874,  James  P.  Warner  owned 
the  Summit  House,  and  the  furniture  therein,  and  that  on  that  day  he  sold 
the  same  to  Lucie  Wilson,  and  in  part  payment  for  it  took  her  and  her  hus- 
band's, Thomas  Wilson's,  notes  for  the  sum  of  $6,136.87,  secured  by  mortgage 
on  the  real  estate  then  sold.  On  the  seventh  of  February,  1876,  the  Wilsons 
sold  said  real  estate  and  furniture  to  the  orator,  who,  as  a  part  of  the  consid- 
eration for  his  purchase,  assumed  and  agreed  to  pay  to  Warner  the  amount  then 
due  on  the  notes  then  given  by  the  Wilsons  to  him,  and  secured  by  the  mort- 
gage given  by  them  on  the  nineteenth  of  May,  1874.  On  the  second  of  Oc- 
tober, 1876,  the  orator,  having  paid  nothing  on  the  debt  due  to  Warner,  sold 
and  conveyed  the  property,  real  and  personal,  to  Doras  L.  Spaulding  and  John 
E.  D.  CJolby,  they  agreeing  to  assume  and  pay  the  aforesaid  debt  to  Warner. 
Warner  instituted  proceedings  to  foreclose  his  mortgage,  and  obtained  a  de- 
cree, which  expired  on  the  second  of  April,  1878.  Warner  died  about  the 
first  of  May,  1877,  and  his  wife,  the  defendant,  was  appointed  administratrix, 
and  as  heir  and  purchaser  became  owner  of  the  entire  estate.  The  defendant 
acquired  title  to  an  undivided  half  of  the  furniture  in  controversy  on  the  elev- 
enth of  December,  1878,  and  has  ever  since  had  the  exclusive  possession  of 
the  whole  of  it;  the  orator  acquired  the  title  to  the  other  half  in  March,  1884. 
Commissioners  were  appointed  upon  Warner's  estate,  and  the  orator  presented 
before  them  a  large  claim  consisting  of  notes  and  accounts,  and  the  adminis- 
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tratrix  presented  in  offset  a  claim  against  him  consisting  of  notes  and  ac- 
counts. The  commissioners  found  and  reported  a  balance  due  to  the  orator 
of  ^46.30.     An  appeal  was  taken  upon  that  allowance. 

Upon  the  hearing  before  the  referees  by  whom  the  case  was  heard,  the  ad- 
ministratrix, in  addition  to  the  claims  presented  by  her  before  the  commis- 
sioners, presented  a  claim  that  the  Summit  House  property  received  by  her 
upon  the  decree  was  less  in  value  than  the  debt  that  the  orator  assumed  and 
agreeti  to  pay;  and  the  referee  found  that  the  property  so  obtained  was  wortli 
less  than  the  mortgage  debt  assumed  by  the  plaintiff  by  a  much  larger  sum 
than  $346.30;  and  that  if  the  difference  in  the  value  of  the  property  obtained 
under  the  decree,  and  thedebt  assumed  by  the  plaintiff,  could  be  offset  against 
the  plaintiff's  claim,  there  was  nothing  due  from  the  defendant.  Judgment 
was  rendered  on  the  report  for  the  defendant.  The  case  passed  to  the  supreme 
court,  and  is  reported  in  52  Yt.  29;  and  the  judgment  was  alHrmed.  It  was 
there  settled  that  the  claim  made  by  the  administratrix  was  of  such  a  charac- 
ter that  it  could  properly  be  offset  against  any  claim  made  by  the  plaintiff, 
and  that  the  probate  court  had  jurisdiction  over  the  subject;  so  that  a  judg- 
ment might  have  been  rendered  in  favor  of  the  estate  for  any  balance  that 
might  have  been  found  due. 

Section  2127,  R.  L.,  requires  that  when  a  creditor,  against  whom  the  deceased 
had  claims,  presents  a  claim  to  the  commissioners,  the  executor  or  adminis- 
trator shall  exhibit  the  claims  of  the  deceased  in  offset  to  the  claims  of  the 
creditor,  and  the  commissioners  shall  ascertain  and  allow  the  balance  for  or 
against  the  estate  as  they  find  the  same  to  be.  In  Probate  Court  v.  Gale^ 
47  yt.  473,  it  is  said  that  it  seems  to  have  been  the  intention  of  the  statutes  to 
require  all  claims  between  estates  and  claimants  to  be  adjusted  by  the  commis- 
sioners, and  claims  not  presented  to  and  acted  upon  by  the  commissioners  are 
by  the  omission  barred  from  being  claims  that  are  enforceable  for  or  against 
the  estate  afterwards.  The  claim  set  out  in  the  defendant's  pleas  has  once 
before  been  before  a  court  of  competent  jurisdiction,  where  it  might  and  should 
have  been  adjudicated,  and  it  appears  that  the  claim  made  in  those  pleas  has 
been  in  part  satisfied  by  the  previous  judgment.  The  defendant  is  estopped 
by  her  neglect  from  insisting  that  the  claim  described  in  the  pleas  can  be  set 
up  as  an  offset  in  this  suit.  It  is  never  allowable  to  thus  divide  up  an  entire 
claim,  to  suit  the  convenience  or  necessity  of  the  party  asking  it. 

The  ciise  was  heard  by  the  chancellor  upon  the  pleadings  and  report,  and  an 
order  was  made  that  the  orator  recover  of  the  defendant  one-half  of  the  value 
of  the  furniture  at  the  time  it  was  purchased  by  him,  and  a  certain  sum  for 
the  use  of  the  same;  and  a  question  is  made  as  to  the  propriety  of  the  order. 

The  rules  and  proceedings  which  obtain  at  common  law,  and  which  are  pro- 
vided by  statute,  on  the  subject  of  partition,  relate  exclusively  to  real  estate. 
But  where  there  is  an  inadequacy  of  legal  remedy,  or  there  is  an  absence  of 
it,  a  court  of  equity  has  jurisdiction,  and,  where  a  partition  is  not  practic<ible, 
will  order  a  sale.  3  Pom.  Eq.  Jur.  §  1391.  It  is  by  reason  of  the  want  of 
legal  remedy  that  the  orator  has  sought  the  aid  of  a  court  of  equity.  The  first 
question  to  be  determined  in  this  court  is  to  ascertain  if  the  property  is  of 
such  a  character  and  so  situated  that  it  can  be  divided,  and,  if  it  can  be,  to 
order  a  division  to  be  made,  and  that  an  account  be  taken  to  ascertain  what 
should  be  paid  for  the  use  of  the  same;  and,  if  the  property  cannot  be  divided* 
to  order  a  sale,  and  the  proceeds  equitably  divided.  We  cannot  find  any  war- 
rant in  the  law  to  justify  a  decree  that  one  co-tenant  of  property  owned  in 
common  should  pay  his  co-tenant  for  his  interest  in  the  common  property,  un- 
til it  Ls  ascertained  that  it  is  impracticable  to  divide  it. 

In  the  view  we  have  taken  of  the  ciise,  it  is  not  necessary  to  consider  the 
question  of  the  admissibility  of  the  evidence  of  Colby. 

The  decree  of  the  court  of  chancery  is  reversed,  and  cause  remanded,  with 
mandate  that  it  be  referred  to  a  master  to  ascertain  and  report  the  cl^aracter 
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and  situation  of  the  furniture  described  in  the  bill,  and  if  It  is  practicable  to 
make  a  division  of  the  same,  and,  if  so,  how  it  sliould  be  divided,  and  what 
sum  the  defendant  should  pay  for  the  use  of  the  orator's  portion  of  it  during 
the  time  it  has  been  in  the  possession  of  the  defendant,  and  for  any  loss  or 
destruction  of  the  same. 


Diamond  State  Iron  Go.  v.  Giles. 

(Ontri  of  Errors  and  Appeals  of  Delaware,    October  27,  1887.) • 

1.  NfiGLIQKlffCK— CONSTBUCTIOM  OF  BUILDINO — INJURY  TO   EMPLOYE — REASONABLE  CaBE. 

Plaintiff  was  a  carpenter  in  the  employ  of  defendant,  and  worked  upon  the  roof 
of  a  building  in  process  of  erection  by  defendant.  The  building  fell,  and  plaintiff 
was  injured.  Held^  that  the  right  of  plaint! if  to  recover  depended  upon  the  fact 
whether,  under  all  the  cirouaistances,  defendant  exercised  reasonable  care  in  the 
erection  of  the  building. 

3.  Same. 

A  servant  who  goes  upon  the  roof  of  a  building  as  the  eniplove  of  bis  master,  to 
work  thereon,  has  a  right  to  assume,  unless  his  attention  is  called  to  the  contrary, 
without  particular  inquiiy,  that  bis  employer  has  exercised  the  due  care  and  cau- 
tion observed  by  any  ordinarily  prudent  man  in  the  erection  of  the  building. 
8.  Same— Illegal  CoKBTKUcrroif  not  peb  8b  Negligence. 

While  the  illegal  erection  of  a  building  by  a  corporation  cannot  of  itself  give  a 
person  a  claim  for  injuries  received  while  working  as  theservant  of  the  corporation 
on  such  jllegal  building,  it  may  have  a  very  material  influence  in  determining  the 
liability  of  the  corporation . 

4.  Same— Violation  of  Building  Obdinancb. 

A  section  of  the  building  ordinance  of  a  city  provided  that  the  outside  walls  of  a 
building  having  a  trussed  roof,  such  as  churches,  public  balls,  and  the  like,  if  more 
than  16  feet,  and  less  than  25  feet,  high,  should  average  at  least  17  inches  in  thick- 
ness. Held^  that  a  rolling-mill,  with  a  trussed  roof,  with  walls  21  feet  high,  came 
under  the  provisions  of  that  section. 

5.  Same — Extbaobdinaby  Stobmb. 

Id  an  action  by  an  emuloye  for  injuries  caused  by  the  fall  of  a  building,  defend^ 
ant  alleged  that  it  would  have  withstood  any  ordinary  storm,  but  that  the  one  that 
overthrew  it  was  most  extraordinary.  The  court  instructed  the  jury  that  the  defend- 
ant would  be  liable,  unless  he  showed  that  it  was  such  an  unusual  storm  as  build- 
ers do  not  provide  against, — '* a  phenomenal  one."  Hdd^  that  all  the  judge  said 
in  relation  to  storms  in  his  charge  must  be  considered  together,  and  that  the  char^^e, 
in  substance,  meant  an  *' extraordinary  storm  such  as  builders  do  not  provide 
against  or  contemplate,  in  planning  their  architecture,"  and  was  correct. 

6.  Same — Misleading  Instbuctions. 

Alter  a  charge  to  the  jury,  defendant's  counsel  called  the  attention  of  the  court 
to  certain  prayers  for  instructions.  The  court  read  the  instructions  prayed  for,  and 
declined  to  give  them,  because  he  had  already  instructed  the  jury  as  to  the  care  re- 
quired in  putting  up  a  building  "of  that  kind."  HeJd^  that  the  building  alluded 
to  was  the  one  described  in  the  charge,  and  that  the  language  of  the  judge  was  not 
calculated  to  mislead  the  jury. 

Appeal  from  superior  court,  New  Castle  county;  Joseph  P.  Comeoys, 
Chief  Justice. 

This  was  an  action  on  the  case  brought  in  the  superior  court  in  and  for 
ilew  Castle  county,  at  its  September  term,  1885,  by  Ferris  Giles,  the  defend- 
ant in  error,  against  the  Diamond  State  Iron  Company,  the  plaintiff  in  error, 
to  recover  for  injuries  suffered  by  the  said  Giles,  by  reason,  as  is  alleged,  of 
Ihe  negligence  of  the  company.  The  defendant  below,  prior  to  this  suit,  was 
engaged  in  erecting  a  large  building,  to  be  used  in  connection  with  its  rolling- 
mill,  on  its  own  land,  in  the  city  of  Wilmington,  and  had  contracted  with  a 
brick-layer  to  build  a  brick  wall  of  great  length  and  height,  as  a  part  of  said 
building.  That  said  wall  was  built  by  the  contractor,  according  to  plans  fur- 
Bished  by,  and  under  the  supervision  of,  the  defendant,  and  supported  in  part 
a  trussed  roof,  upon  which  the  plaintiff  below  was  engaged  as  a  carpenter, 
having  entered  the  employment  under  a  contractor  for  the  wood-work  of  said 
biiikling  the  day  before  Irj  was  injured,  and  when  the  roof  was  nearly  fin-^ 
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ished  and  closed  in.  The  day  after  his  employment  the  bnilding  fell,  and  in- 
Hicted  on  the  plaintiff  below  the  injuries  for  which  this  suit  was  instituted. 
The  evidence  on  the  part  of  the  plaintiff  below  tended  to  show  that  the  build- 
ing fell  by  reason  of  the  insufficiency  and  weakness  of  the  brick  wall;  that 
it  was  built  of  good  material,  and  that  the  work  of  the  brick-layer  was  all 
that  it  should  be,  but  that  the  plans  prepared  by  the  defendant  below  were  de- 
fective, and  did  not  provide  for  sufficient  thidtness  to  the  wall ;  that  the  at- 
tention of  the  defendant  below  was  called  to  the  thinness  of  the  wall  by  the 
contractor,  by  the  foreman  of  the  brick-layers,  and  by  the  building  inspector 
of  the  city.  Experts  were  examined  on  both  sides. as  to  the  sufficiency  of  the 
wall,  and  the  plaintiff  testified  that  his  attention  had  never  been  called  to  the 
wall  previous  to  going  to  work  upon  the  roof;  and  it  was  proved  that  the 
wall,  up  to  the  time  of  its  fall,  was  exceedingly  plumb  and  straight,  and  was 
in  good  and  workman-like  condition  and  appearance.  It  was  likewise  in  evi- 
dence that  the  wall  did  not  conform  to  the  building  ordinance  of  the  city  of 
Wilmington  in  that  regard.  With  some  other  evidence,  as  to  a  violent  storm 
just  Ijefore  the  accident,  the  case  was  submitted  to  the  jury  upon  the  charge 
of  the  court,  and  a  verdict  of  guilty  was  rendered  against  the  defendant  below. 

Chas,  B.  Love,  Geo.  H,  Bates ^  and  Edtvard  Q.  Bradford,  for  plaintiff  in 
error. 

An  ordinance  of  Wilmington  contains  the  following:  "In  all  business 
buildings,  such  as  stores,  warehouses,  factories,  public  schools,  etc.,  the  thick- 
ness of  outside  walls  of  such  structures  two  stories  in  height  shall  not  be  less 
than  thirteen  inches  for  the  first  and  second  stories,  respectively;  said  build- 
ings three  stories  in  height,  the  walls  shall  not  be  less  than  seventeen  inches 
in  thickness  for  the  first  story,  and  thirteen  inches  in  thickness  for  the  sec- 
ond and  third  stories,  respectively;  for  buildings  four  stories  in  height,  the 
walls  of  the  fii-st  and  second  stories  shall  be  seventeen  inches  in  thickness, 
and  those  of  the  third  and  fourth  stories  thirteen  inches  in  thickness,  respect- 
ively. " 

A  rolling-mill,  for  the  manufacture  of  iron,  falls  rather  within  the  class  of 
business  buildings  embracing  "stores,  warehouses,  factories,"  etc.,  than  the 
class  of  buildings  embracing  "churches,  public  halls,  theaters,  restaurants, 
and  the  like,"  for  it  is  no  more  nor  less  than  a  factory. 

Unless  the  falling  of  the  building  was  caused  by  the  violation  of  the  ordi- 
nance there  clearly  could  be  no  recovery.  Railroad  Co.  v.  McKean,  40  LI. 
218,  229;  Brigga  v.  Railroad  Co.,  72  N.  Y.  26-80;  Mathiason  v.  Mayer,  2 
S.  W.  Rep.  834,  (January,  1887.) 

Kor  could  there  be  a  recovery  against  the  defendant  below  for  any  viola- 
tion of  the  ordinance,  if  the  plaintiff  below  can  fairly  be  treated  as  having  as- 
sumed the  risk  of  the  situation  as  it  was.  Wood,  Mast.  &  Serv.  §  397,  lieg- 
ligence,  to  be  actionable,  manifestly  must  be  the  cause  of  the  injury  com- 
plained of.     Whart.  Neg.  §§  73,  129;  2  Thomp.  Neg.  1085,  §  3. 

The  employer  cannot  be  held  for  injuries  resulting  to  the  employe,  if  he 
has  exercised  the  ordinary  care  which  a  prudent  man  should  have  observed. 
Wood,  Mast.  &  Serv.  §  326;  Whit.  Smith,  Neg.  125. 

The  employer  is  not  an  insurer  of  the  safety  of  the  employe,  nor  can  he  be 
held  for  culpa  levissima.  Whart.  Neg.  §  831;  Wood,  Mast.  &  Serv.  §  410; 
Railroad  Co.  v.  Barber,  5  Ohio  St.  541,  562;  Murray  v.  McLean,  57  111.  378, 
382. 

It  is  erroneous  in  stating  that  when  a  building  falls  "it  lies  upon  the  de- 
fendant, who  is  such  on  that  account,  to  prove  that  causes  over  which  he  had 
no  control,  and  for  which  he  is  not  responsible,  brought  about  the  result." 
Leonard  v.  Collins,  70  N.  Y.  90. 

The  defendant  below  was  not  bound,  in  and  about  the  planning  and  erec- 
tion of  the  rolling-mill,  to  provide  against  storms  of  unusual  violence,  but  was 
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only  bound  to  exercise  that  degree  of  care  due  from  an  ordinarily  careful  and 
prudent  man  in  and  about  the  planning  and  erection  of  such  a  building.  Rail- 
road Co.  V.  Brigham,  29  Ohio  St.  374. 

In  this  action  the  burden  of  proof  was  upon  the  plaintiff  to  show  due  care 
on  his  part.  2  Thomp.  Neg.  1053;  Whit.  Smitb,  Neg.  381 ;  Whart.  Neg.  §  428. 
If  the  plaintiff  and  defendant  below  had  equal  knowledge,  or  means  of  knowl- 
odge»  as  to  the  risk  or  danger  of  the  falling  of  the  rolling-mill,  there  could  be 
no  recovery.  Priestley  v.  Fowler,  3  Mees.  &  W.  1;  Williams  v.  Clough,  3 
Hurl.  &  N.  268;  Qr^ffltha  v.  Gidloio,  3  Hurl.  &  N.  648;  &riffit?ia  v.  London 
Docks,  12  Q.  B.  Div.  493;  Dynen  v.  Leach,  40  Eng.  Law  &  Eq.  491;  Skipp  v. 
Railway  Co.,  9  Exch.  223;  McQlynn  v.  Brodie,  31  Cal.  376;  Malone  v.  HatD- 
ley,  46  Cal.  408;  ffayden  v.  Manvfg  Co.,  29  Conn.  548,  560;  Wright  v.  Rail- 
road Co.,  26  N.  Y.  662,  666. 

The  plaintiff  below,  having  been  employed  to  work  ou  the  premises  of  the 
defendant  below,  was  bound  to  make  reasonable  use  of  his  eyes  and  thinking 
faculties,  in  order  to  avoid  peril,  intone  v.  Manvfacturing  Co.,  4  Or.  52; 
Hughes  v.  Railroad  Co.,  27  Minn.  137,  6  N.  W.  Rep.  553.  He  was  therefore 
l)ound,  at  his  peril,  to  take  notice  of  patent  defects  in  the  roUing-raill  upon 
which  he  undertook  to  work.  Qihson  v.  Railway  Co.,  63  N.  Y.  449;  Wood, 
Mast.  &Serv.  §§  335,  382. 

If  the  plaintiff  either  had  knowledge,  or  the  means  of  knowledge,  which  it 
was  his  duty  to  acquire,  of  the  defects,  if  any,  in  the  rolling-mill,  and  the 
risk  connected  therewith,  he  must  be  considered  as  having  assumed  that  risk, 
^nd  could  not  recover.  Stone  v.  ManvJ'acturing  Co.,  4  Or.  52;  Hughes  v. 
Railroad  Co.,  27  Minn.  137,  6  N.  W.  Bep.  553;  McGlynn  v.  Brodie,  31  Cal. 
:376;  Way  v.  Railroad  Co.,  40  Iowa,  341;  2  Thomp.  Xeg.  994. 

The  plaintiff  below  must  be  held  to  have  assumed  whatever  risk  was  con- 
nected with  the  thinness  of  the  wall,  or  the  fact  that  the  end  of  the  building 
was  left  open,  and  could  not  recover.  Priestley  v.  Fowler,  3  Mees.  &  W.  1; 
Assop  v.  Yates,  2  Hurl.  &  N.  *768;  Seymour  v.  Maddox,  5  Eng.  Law  &  Eq. 
265;  Wilkinson  v.  Fairne,  1  Huri.  &  C.  *633;  &ibson  y.  Railway  Co.,  63  N". 
Y.  449;  McQlynn  v.  Brodie,  31  Cal.  376;  Malone  v.  Hawley,  46  Cal.  409; 
WHght  V.  Railroad  Co.,  26  N.  Y.  562. 

In  view  of  the  testimony  there  was  no  such  evidence  of  negligence  on  the 
part  of  the  defendant  below  as  justified  the  court  below  in  submitting  the 
oase  to  a  jury.  Toomey  v.  Railway  Co.,  3  C.  6.  (N.  S.)  146;  Cotton  v.  Wood, 
8C.  B.  (N.  8.)  568;  Hammack  v.  White,  11  C.  B.  (N.  S.)  588. 

Geo.  Gray  and  Lefoi  C.  Bird,  for  defendant  in  error. 

The  owner  who  erects,  or  permits  to  foe  erected,  on  his  land  an  unsafe  struc- 
ture, is  responsible  to  those  who,  without  negligence  on  their  part,  are  injured 
by  reason  of  the  unsafe  character  of  such  structure.  No  intermediate  agent 
or  contractor  can  relieve  the  owner  from  such  responsibility,  if  the  structure 
erected  is  itself  unsafe.  The  duty  which  the  owner  of  the  land  owes  to  the 
public,  and  to  all  persons  who  come  lawfully  within,  or  are  lawfully  exposed 
to,  the  dancer,  is  violated  by  his  allowing  it  to  be  so  erected.  The  violation  . 
of  this  duty  is  Ugal  negligence.  Whart.  Neg.  §§  232,  2326;  D^ord  v.  StaU, 
30 Md.  204;  BUU  v.  Qof  Co.,  2  El.  &  Bl.  767;  Clifford,  J.,  in  Robbins  v. 
Chicago,  4  Wall.  667,  678;  Hole  v.  Railway  Co.,  6  Hurl.  &  N.  488;  Vincett 
V.  Cook,  4  Hun,  318;  Indermaur  v.  Barries,  L.  R.  2  C.  P.  311;  Chapman  v. 
llothwell,  1  El.,  Bl.  &  El.  168;  Roberts  v.  Smith,  4  Huri.  &  N.  315;  Bower 
v.  Peate,  1  Q.  B.  Div.  321;  Tarry  v.  Ashton,  Id.  314;  Gray  v.  Pullen,  5  Best 
&  S.  970,  983;  Pol.  Torts,  323;  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501,  513; 
Pickard  v.  Smith,  10  C.  B.  (N.  S.)  478;  John  v.  Bacon,  L.  R.  5  C.  P.  437; 
Holmes  v.  Railway  Co.,  L.  It.  4  Exch.  254;  White  v.  Francis,  2  C.  P.  Div, 
308;  Smith  v.  Docks  Co.,  L.  R.  3  C.  P.  326;  Heaven  v.  Pender,  11  Q.B.  Div. 
603^-516;  Coombs  v.  Cordage  Co.,  102  Mass.  572. 

When  a  servant  is  injured  when  engaged  about  the  business  of.his  master, 
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by  the  negligence  of  the  master,  the  master  is  liable  on  the  same  principle  ob 
which  he  would  be  to  a  stranger  who  came  lawfully  within  the  danger.  Shear. 
&  R.  Neg.  §  89;  Beach,  Neg.  8  96;  Whart.  Neg.  §§  205.  207.214;  Clarke  v. 
Holmes,  7  Hurl.  &  N.  937,  943.  946,  949;  Smith,  Neg.  419;  Hough  v.  Rail- 
way Co.,  100  XJ.  S.  225;  BriWm  v.  Great  West  Cotton  Co.,  L.  R.  7  Exch.  130, 
137,  139.     Wood.  Miist.  &  Serv.  §  334;  Bigelow,  Lead.  Cas.  706. 

The  ordinary  risks  of  the  particular  employment  are  assumed  by  the  serv- 
ant who  voluntarily  enters  it;  but  the  negligence  of  the  master  is  not  one  of 
those  risks ;  the  negligence  of  fellow-servant  is.  Beach,  Neg.  §§  95, 96;  Hough 
V.  Railroad  Co.,  100  U.  S.  214-218;  RoherUf  T.  Smit?i,  2  Hurl.  &  N.  213. 216; 
Wood.  Mast.  &  Serv.  §  359;  Railroad  Co.  v.  Herbert,  116  U.  S.  642,  647.  6 
Sup.  Ct.  Rep.  590;  Murphy  v.  FhUlips,  35  Law  T.  (N.  S.)  177,  cited  io 
Whart.  Neg.  §  210. 

Though  it  is  undoubtedly  true  that  a  servant  undertakes  the  ordinary  risks 
of  the  employment  which  he  voluntarily  enters,  which  include  the  risk  of  the 
negligence  of  fellow-servants,  it  is  an  equally  well-established  rule  of  law  that 
the  negligence  of  the  master  is  never  one  of  the  risks  of  employment  so  under- 
taken by  the  servant.  In  fact,  the  negligence  of  the  master  may  be  said  to- 
be  the  one  risk,  of  all  others,  which  the  servant  does  not  undei*take.  Clarke 
V.  Holmes,  7  Hurl.  &  N.  937.  943.  946.  949;  Smith,  Neg.  419;  Bradbury  v. 
Goodwin,  9  N.  E.  Rep.  302,  (1886.)  and  many  others. 

Every  one  entering  the  employment  of  another  lias  a  right  to  assume  that 
his  employer  has  been  guilty  of  no  negligence,  by  himself  or  his  agents,  as  to 
those  things  under  his  control,  and  whicl)  may  affect  the  safety  of  those  en- 
tering upon  such  employment.  Railroad  Co.  v.  Swett,  45  111.  197;  Railroad 
Co.  y.  Welch,  52  III.  183;  Railway  Co.  v.  Jackson,  55  lU.  492;  Railroad  Co. 
v.  State,  44  Aid.  283;  Paulmier's  AdmW  v.  Railroad  Co,,  34  N.  J.  Law,  151 ;. 
Gibson  v.  Railroad  Co.,  46  Mo.  163;  2  Thomp.  Neg.  944.  946.  1052* 

Did  the  plaintiff  in  this  case,  in  going  upon  the  building  with  the  other 
carpenters  and  workmen  to  work  as  a  carpenter,  at  the  invitation  of  the  de- 
fendant, and  about  his  business,  exercise  that  measure  of  prudence  and  care- 
fulness that  an  ordinarily  prudent  man  might  be  expected,  under  the  circum- 
stances, to  exercise?  Beach,  Neg.  24;  Cook  y.  Railway  Co.,  24  N.  W.  Rep. 
311;  Russell  v.  Railway  Co.,  20  N.  W.  Rep.  147;  Coombs  v.  Cordage  Co..  102- 
Mass.  572,  595,  599;  Railway  Co.  v.  Jackson,  55  111.  492,  and  others. 

An  order  given  to  a  competent  architect  and  contractor  to  build  or  repair 
the  structure  would  be  what  an  ordinarily  careful  and  prudent  man  would 
do;  yet  this  would  not  relieve  the  owner  from  liability  for  an  unsafe  building^ 
built  by  them,  or  fill  the  measure  of  his  duty.     1  Thomp.  Neg.  311.  §  7. 

The  servant  cannot  be  expected  to  exercise  more  skill  or  judgment  than  the- 
master.  Wood,  Mast.  &  Serv.  679;  Railivay  Co.  y.  Jackson,  55  lU.  492;. 
Cayzer  v.  Taylor,  10  Gray.  274. 

'*The  charge  of  a  court  to  the  jury  must  be  taken  together,  and  if  it  hanno- 
nizes  as  a  whole,  and  correctly  presents  the  law,  a  new  trial  will  not  be  granted 
because  a  separate  instruction  does  not  contain  all  the  conditions  which  are 
to  be  gathered  from  the  entire  text."     People  v.  Doyell,  48  Cal.  85. 

''Instructions  to  the  jury,  and  modifications  of  proposed  instructions,  are  to- 
be  construed  not  as  abstract  propositions,  but  as  they  would  be  understood 
in  the  light  of  the  pai-ticular  circumstances  of  the  case  as  disclosed  by  the  evi- 
dence."    Sword  V.  Keith,  31  Mich.  247. 

"It  is  not  error  to  refuse  instructions  tisked  by  counsel,  if  the  court  correctly 
gives  the  law  upon  all  points  arising  in  the  case."  Crisman  v.  McDonald^ 
28  Ark.  8. 

"  Although  some  of  the  i  nstructions  of  the  court  to  the  jury  may  not  state  the- 
law  with  precise  accuracy,  yet.  if  taken  as  a  whole,  they  are  substantially  cor- 
rect, and  could  not  have  misled  the  jury  to  the  prejudice  of  the  defendant, 
the  judgment  will  not  be  disturbed."     People  v.  Cleveland,  49  Cal.  578. 

"Where  the  principles  declared  in  a  request  have  already  been  properly  laid- 
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before  the  jury  In  other  instructions,  the  request  may  be  refused.**  McQoni- 
gle  V.  Daugherty,  71  Mo.  259;  Railway  Co,  v.  Ross,  112  U.  S.  395,  5  Sup. 
Ct.  Rep.  184;  Bank  v.  Bank,  21  Wail.  294, 301;  Walbum  v.  Babbitt,  16  Wall. 
580. 

Saulsbitry,  Ch.  What  is  negligence  ?  The  term  is  relative,  and  its  appli- 
cation depends  on  the  situation  of  parties,  and  the  degree  of  care  and  vigilance 
which  circumstances  reasonably  impose.  That  degree  is  not  the  same  in  all 
cases,  but  may  vary  according  to  the  danger  involved  in  the  want  of  vigilance. 
All  the  surrounding  or  attendant  circumstances  must  be  taken  into  account 
when  the  question  involved  is  one  of  negligence.  Negligence,  in  a  legal  sense, 
is  no  more  nor  less  than  the  failure  to  observe,  for  the  protection  of  the  in- 
terests of  another  person,  that  degree  of  care,  precaution,  and  vigilance  which 
the  circumstances  justly  demand,  whereby  such  other  person  suffers  injury. 

Negligence  is  sometimes  classified  as  gross  negligence,  ordinary  negligence, 
and  slight  negligence;  but  this  classification  only  indicates  that,  under  the 
special  circumstances,  great  care  and  caution  are  required,  or  only  ordinary 
care,  or  only  slight  care.  If  the  care  demanded  is  not  exercised,  the  case  is 
one  of  negligence,  and  a  legal  liability  is  made  out  when  the  failure  is  shown. 
There  is  no  contention  in  the  present  case  as  to  the  relation  which  existed  be- 
tween the  plaintiff  below  and  the  defendant  below.  That  relation  was  one  of 
master  and  servant.  A  master's  negligence  may  consist  in  subjecting  the 
servant  to  the  dangers  of  unsafe  buildings  or  machinery,  or  to  other  perils,  on 
his  own  premises,  which  the  servant  neither  knew  of,  nor  bad  reason  to  an^ 
ticipate  or  to  provide  against,  when  he  entered  the  employment,  or  subse^ 
quently.  The  general  rule  is  that,  while  the  owner  of  real  estate  is  not  bound 
to  provide  safeguards  for  wrong-doers,  he  is  bound  to  take  care  that  those 
who  come  upon  his  premises  by  express  or  implied  invitation  be  protected 
against  injury  resulting  from  the  unsafe  condition  of  the  premises,  or  from 
other  perils,  the  existence  of  which  the  invited  party  had  no  reason  to  look  for. 
The  invitation  to  come  upon  dangerous  premises  without  apprising  him  of 
the  danger  is  just  as  culpable,  and  an  injury  resulting  from  it  is  just  as  de- 
serving of  compensation,  in  the  case  of  a  servant  as  in  any  other  case.  No 
reason  of  public  policy,  and  none  to  be  deduced  from  the  contract  of  the  par- 
ties, can  be  suggested  which  should  relieve  the  culpable  master  from  respon- 
sibility. A  man  cannot  be  understood  as  contracting  to  take  upon  himself 
risks  which  he  neither  knows  nor  suspects  nor  has  reason  to  look  for,  and  it 
would  be  more  reasonable  to  imply  a  contract  upon  the  part  of  the  master  not 
to  invite  the  servant  into  unknown  dangers  than  one  on  the  part  of  the  serv- 
ant to  run  the  risk  of  them.  But  the  question  of  contract  may  be  put  entirely 
aside  from  the  case,  and  the  responsibility  of  the  master  may  be  planted  on  the 
same  ground  which  would  render  him  responsible  if  the  relation  had  not  ex- 
isted. Whether  invited  upon  the  premises  by  the  contract  of  service,  or  by 
the  calls  of  business,  or  by  direct  request,  is  immaterial;  the  party  extending 
the  invitation  owes  the  duty  to  the  party  accepting  it  to  see  that  at  least  or- 
dinary care  and  prudence  is  exercised  to  protect  him  against  dangers  not  within 
his  knowledge,  and  not  open  to  observation.  It  is  a  rule  of  justice  and  right 
which  compels  the  master  to  respond  for  a  failure  to  exercise  this  care  and 
pruiience. 

Wliiie  these  propositions  are  true,  it  is  equally  true  that  the  master  will  be 
exempted  from  responsibility  in  ail  cases  wiiere  the  risks  are  apparent,  and 
are  voluntcirily  assumed  by  a  person  capable  of  understanding  and  appro- 
cinting  them.  No  employer,  by  any  implied  contract,  undertakes  that  his 
buildings  are  safe  beyond  a  contingency,  or  even  that  they  are  as  safe  as 
those  of  his  neighbors,  or  that  accidents  shall  not  result  to  those  in  his 
service  from  risks  which  othei-s  would  guard  against  more  effectually  than 
it  is  done  by  him.  Neither  can  a  duty  rest  upon  any  one  which  can  bind 
v.llA.no.2— 13 
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to  80  extensive  a  responsibility.  Negligence  does  not  consist  in  not  patting 
one's  buildings  or  machinery  in  the  safest  possible  condition,  or  in  not  con- 
ducting one's  business  in  the  safest  way;  but  there  is  negligence  in  not 
exercising  ordinary  care  that  the  buildings  and  machinery,  such  as  they  are, 
shall  not  cause  injury^  and  that  the  business  as  conducted  shall  not  inflict 
damage  upon  those  who  are  guilty  of  no  neglect  of  prudence. 

These  general  remarks  in  reference  to  the  duties,  rights,  and  liabilities  re- 
sulting from  the  relation  of  master  and  servant  will  tend  to  illustrate  what  I 
conceive  to  be  the  principle  which  should  govern  in  the  decision  of  this  case, 
which  is  that  the  right  of  the  plaintiff  below  to  recover  damages  from  the  de- 
fendant below  depends  upon  the  fact  wli ether,  under  all  the  circumstances 
proved,  the  latter  exercised  reasonable  care  and  prudence  in  the  erection  of 
the  building  he  did  erect,  and  upon  which  the  former  was  engaged  as  a  car- 
penter  for  hire  at  tlie  time  that  building  is  proved  to  have  fallen.  Was  the 
erection  of  that  building,  under  all  the  circumstances  proved  in  the  cause, 
reasonable  or  lawful?  And  was  such  reasonable  care  and  prudence  exercised 
by  the  corporation,  in  the  erection  of  it,  under  all  the  circumstances,  and  upon 
which  the  plaintiff,  as  its  servant,  was  employed  at  the  time  he  received  the 
injuries,  compensation  for  which  he  brought  his  suit?  And  was  the  law,  as 
given  in  charge  by  the  court  to  the  jury,  properly  subject  to  the  exceptions 
taken  by  the  appellant?  These  questions  necessarily  lead,  in  the  first  in-  . 
stance,  to  the  inquiry  whether  the  erection  of  the  building  itself  was  lawful; 
for  if  the  erection  of  the  building  itself  was  not  lawful,  while  such  erection 
in  and  of  itself,  on  account  simply  of  its  illegality,  can  give  to  the  plaintiff  no 
right  of  private  action  against  the  corporation,  yet  it  may  have  a  very  ma- 
terial influence  in  determining  the  liability  of  the  corporation  to  the  plaintiff 
for  compensation  and  damages  for  any  injuries  proved  to  have  been  sustained 
by  the  plaintiff  while  working  as  the  servant  of  the  corporation  in  and  upon 
such  illegal  building. 

By  section  7  of  an  ordinance  providing  for  building  regulations  for  a  build- 
ing inspector,  and  prescribing  his  duties  for  the  city  of  Wilmington,  approved 
January,  1885,  it  was,  among  other  things,  ordained  as  follows:  ''In  all  busi- 
ness buildings,  such  as  stores,  warehouses,  factories,  public  schools,  etc., 
the  thickness  of  outside  walls  of  such  structures  ttoo  stories  in  height  shall 
not  be  less  than  thirteen  inches  for  the  first  and  second  stories,  respectively. 
For  buildings  three  stories  in  height  the  walls  shall  not  be  less  than  seven- 
teen inches  in  thickness  for  the  first  stoiy,  and  thirteen  inches  for  the  second 
and  third  stories,  respectively.  For  buildings  four  stories  in  height  the  walls 
for  the  first  and  the  second  stories  shall  be  seventeen  inches  in  thickness,  and 
those  of  the  third  and  fourth  stories  thirteen  inches,  respectively.  The  out- 
side walls  of  buildings  having  trussed  roofs,  such  as  churches,  public  balls, 
theaters,  restaurants,  and  the  like,  if  more  than  sixteen  and  less  than  twenty- 
five  feet  high,  shall  average  at  least  seventeen  inches  in  thickness."  Now, 
while  a  rolling-mill,  such  as  the  building  erected  by  the  appellant,  may,  as  I 
think,  without  the  least  impropriety,  be  called  a  factory,  it  is  not  such  a  build- 
ing as  was  contemplated  in  the  first  paragraph  or  sentence  of  the  ordinance 
as  herein  cited,  for  a  building  two  stories  in  height  was  thereby  contemplated; 
nor  was  it  a  building  contemplated  by  either  or  any  of  the  other  provisions  of 
said  ordinance  as  cited,  unless  it  was  such  a  building  as  was  contemplated  in 
the  last  sentence  of  such  ordinance  as  I  have  cited  it.  My  opinion  is  that  it  was 
such  a  building  as  was  and  is  contemplated  and  meant  in  and  by  said  last  sen- 
tence quoted  from  said  ordinance.  Such  sentence  is  the  only  one  in  said  or- 
dinance which  embraces  buildings  having  trussed  roofs,  such  as  chui'ches, 
public  halls,  theaters,  restaurants,  and  the  like.  The  building  erected  by  the 
appellant  was  only  one  story  in  height,  and  it  had  a  trussed  roof. 

The  ordinance  manifestly  was  meant  for  the  protection  of  all  persons  who 
should  have  occasion  for  being  in  said  building,  either  as  employes  or  for  other 
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lawful  purposes  and  objects.  The  protection  of  persons  who  might  lawfully 
be  in  churches,  public  halls,  theaters,  restaurants,  and  the  like,  was  certainly 
the  object  of  the  provision  of  this  ordinance.  The  words  "and  the  like,"  oc- 
curring after  the  particular  buildings  or  structures  mentioned,  cannot  prop- 
erly be  interpreted  as  limiting  the  buildings  having  trussed  roofs  to  uses  simi- 
lar to  the  uses  to  which  churches,  public  halls,  theaters,  and  restaurants  are 
particularly  appropriated,  but  are  meant  to  give  extension  to  the  uses  to  which 
buildings  having  trussed  roofs  may  be  properly  applied,  and  protection  to  per- 
sons properly  and  lawfully  in  any  such  buildings  having  trussed  roofs,  what- 
ever their  lawful  uses  may  be,  was  as  much  intended  by  this  provision  of  the 
ordinance  as  it  was  to  the  persons  who  might  be  in  churches,  public  halls, 
theaters,  or  restaurants.  The  designation  of  these  particular  buildings  was 
meant,  as  the  court  below  very  properly  said,  as  illustrations,  and  not  as  lim- 
itations. Trussed  roofs  are  roofs  packed  or  bound  closely.  They  are  neces- 
sarily very  heavy  roofs,  and,  althougli  they  are  sometimes  said  to  be  self-sup- 
porting, this  is  said  only  in  respect  to  their  being  packed  or  bound  closely,  and 
not  otherwise;  for  their  weight,  when  supported  either  by  walls  or  pilasters, 
is  uncommonly  heavy  in  comparison  to  the  weight  of  other  kinds  of  roofs. 

It  is  stated  in  the  opinion  of  the  court  below,  and  I  suppose  correctly,  for  it 
is  a  part  of  the  record  in  this  court,  that  the  rolling-mill  or  building  erected 
by  the  defendant  below  and  plaintiff  in  error,  was  250  feet  long,  56  or  57  feet 
wide,  and  21  feet  high,  to  the  square.  One  side  was  to  be  a  brick  wall  21  feet 
high  from  the  foundation,  and  nine  inches  or  one  brick  thick,  with  pilasters 
16  feet  apart  from  center  to  center,  17  inches  (or  two  bricks)  in  thickness,  and 
about  26  or  27  inches  wide.  The  other  side  of  the  building,  and  one  of  its 
ends,  were  built  of  wood,  but  the  other  end  was  left  open  from  the  ground, 
at  the  instance,  as  the  court  below  says,  and  by  the  orders  of,  the  defendant, 
through  its  agents,  (there  being  no  other  floor,)  to  the  square  of  the  building. 
"This  opening  was,"  says  the  charge,  "about  56  feet  wide  by  21  feet  high." 
**  The  nine-inch  wall, "  bajb  the  charge,  **  was  pierced  in  the  middle  of  the 
space  between  each  of  the  pilasters  with  an  opening  for  a  window  about  four 
and  a  half  feet  wide  by  seven  or  eight  feet  high,  in  which  window  frames 
were  secured."  "The  whole  structure,"  says  the  court,  "was  covered  by 
what  was  called  by  the  witnesses  a '  trussed  roof,'  self-supporting,  and  framed 
as  shown  by  the  plans  exhibited.  Upon  the  brick  wall  was  a  wooden  plate 
three  Inches  thick  and  thirteen  wide,  and  properly  secured  where  the  pieces 
of  it  were  joined  to  make  it  continuous.  There  were  girders  resting  upon 
this  plate  over  each  of  the  pilasters.  They  were  well  secured  to  the  wall 
through  the  plate,  according  to  the  testimony.  There  was  nothing  resting 
upon  the  nine-inch  wall  but  the  plate  described.  All  the  actual  weight,  there- 
fore, of  the  truss-frame,  with  its  covering  of  inch  boards,  and  longitudinal 
ventilator  of  250  feet,  and  slating  to  be  done  upon  the  whole,  was  to  be  borne 
by  the  pilasters,  with  the  lateral  support  the  nine-inch  walls  between  them 
would  give  to  them."  This  was  the  building  upon  which,  on  the  twenty- 
eighth  July,  1885,  the  plaintiff  below  went  to  work  as  a  carpenter  and  serv- 
ant of  the  defendant  below.  On  the  next  day,  while  the  plaintiff  was  work- 
ing upon  the  roof  as  a  carpenter,  or  upon  a  longitudinal  ventilator,  the  build- 
ing fell,  and  the  plaintiff  received  the  injuries  in  respect  to  which  he  in- 
stituted the  action  below 

Now,  1  think  it  may  be  safely  stated,  in  conformity  with  the  decisions  in 
well-adjudged  cases,  that  a  servant,  when  he  goes  upon  the  roof  of  a  building 
as  an  employe  of  his  master  to  work  thereon,  has  a  right  to  assume,  without 
particular  investigation  or  inquiry  into  the  fact  that  the  master  has  exercised 
due  care  and  caution  in  the  erection  of  the  building,  and  has  not  omitted  the 
performance  of  any  duty  in  respect  thereto  which  should  have  been  observed 
by  an  ordinarily  careful  and  prudent  man.  The  employment  of  the  plaintiff 
below  did  not  necessarily  require  a  minute  inspection  of  the  whole  building. 
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and  every  part  thereof,  in  order  to  ascertain  whether  the  owner  of  the  build- 
ing had  properly  peilorraed  his  duty  in  respect  to  worlL  not  a  part  of  that 
which  the  servant,  as  a  carpenter,  was  more  immediately  connected  with. 
He  had  a  right  to  assume,  unless  his  attention  was  directed  to  the  contrary 
thereof,  that  the  defendant  below  had  performed,  with  ordinary  prudence  and 
care,  as  a  reasonable  and  prudent  employer,  his  whole  duty  in  respect  to  the 
erection  of  the  building,  so  far  as  the  same  had  been  then  completed.  His  at- 
tention was  not  called  or  directed  by  the  defendant,  or  any  otht^r  person,  as  far 
as  the  record  shows,  to  any  imperfection  in  the  building  or  work  theretofore 
done  by  others  in  respect  thereto.  In  this  case  the  defendant  interposed  in 
the  court  below,  and  in  the  argument  before  us,  the  defense  of  contributory 
negligence.  Eegarding  the  case  of  a  negligent  injury,  the  general  result  of 
the  authorities  (says  Cooley  in  his  work  oi>  Torts,  674)  seems  to  be  that  if  the 
plaintiff,  or  party  injured,  by  the  exercise  of  ordinary  care,  under  the  circum- 
stances, might  have  avoided  the  consequence  of  the  defendant's  negligence, 
but  did  not,  the  case  is  one  of  mutual  fault,  and  the  law  will  neither  cast  all 
the  consequence  upon  the  defendant,  nor  will  it  attempt  any  apportionment 
of  it.  This,  he  says,  is  the  English  rule,  and  that  it  has  been  accepted  by 
the  courts  in  this  country.  Judge  Cooley  cites  with  apparent  approbation 
the  opinion  of  Mr.  Justice  Wiohtman  in  a  case  before  him,  in  which  the  fol- 
lowing language  is  used  as  the  proper  rule  on  this  subject:  '*It  appears  to  us 
that  the  proper  question  for  the  jury  in  this  case,  and,  indeed,  in  all  others  of 
the  like  kind,  is  whether  the  damage  was  occasioned  entirely  by  the  negli- 
gence or  improper  conduct  of  the  defendant,  or  whether  the  plaintiff  himself 
so  far  contributed  to  the  misfortune  by  his  own  negligence  or  want  of  ordi- 
nary or  common  care  and  caution,  that,  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his  part,  the  misfortune  would  not  have  hap- 
pened. In  the  first  case  the  plaintiff  would  be  entitled  to  recover,  in  the  lat- 
ter, not;  as  but  for  his  own  fault  the  misfortune  would  not  have  happened. 
Mere  negligence  or  want  of  ordinary  care  and  caution  would  not,  however, 
disentitle  him  to  recover,  unless  it  were  such  that,  but  for  that  negligence  or 
want  of  ordinary  care  and  caution,  the  misfortune  could  not  have  happened. 
Not  if  the  defendant  might,  by  the  exercise  of  care  on  his  part,  have  avoided 
the  consequences  of  the  neglect  or  carelessness  of  the  plaintiff.  ** 

In  delivering  the  charge  to  the  jury  below,  the  court  necessarily  had  in 
view  the  building  such  as  it  was  proved  before  them  to  have  been,  and  all  the 
circumstances  attending  its  erection.  There  is  comparatively  little  said  in 
the  charge  in  respect  to  the  care  and  diligence  which  the  master  should  have 
observed  in  causing  the  building  to  be^erected,  or  in  respect  to  the  degree  of 
negligence  which  would  render  the  defendant  below  responsible  in  damages 
to  the  plaintiff  below  for  the  injuries  he  had  received  by  reason  of  its  fall. 

After  the  charge  had  been  delivered  to  the  jury,  and  the  counsel  for  the  de- 
fendant had  called  the  attention  of  the  court  to  certain  specific  prayers  which 
they  had  made  for  instruction,  the  chief  justice  then  observed  "that,  when 
the  charge  covers  instructions,  the  court  are  not  bound  to  review  the  points 
which  the  charge  covers."  The  record  discloses  that  the  court  then  read  sep- 
arately the  instructions  presented  by  the  defendant's  counsel,  and  said:  "We 
decline  to  give  instructions  on  the  point  covered  by  the  first,  as  we  have  al- 
ready instructed  you  on  that  point  when  we  said  that  a  man  ought  to  exer- 
cise due  care  in  a  case  of  that  kind,  and  must  take  something  beyond  the  or- 
dinary care  in  putting  up  a  building  of  that  kind."  What  was  the  building 
thus  alluded  to?  It  was  the  building  a  description  of  which  had  been  given 
in  the  charge,  and  heretofore  alluded  to  by  me;  a  building  erected  contrary  to 
the  ordinances  of  the  city,  and  for  the  erection  of  which  the  plaintiff  was  sub- 
ject to  a  penalty;  a  building  to  the  defects  in  the  plan  of  which  the  attention 
of  the  president  of  the  corporation  had  been  specifically  directed,  and  to  the 
defects  in  which  it  is  not  proved  that  the  attention  of  the  servants  or  em- 
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ployes  bad  been  directed.  I  cannot  believe  that  this  remark  of  the  chief  jus- 
tice did  mislead,  or  was  calculated  to  mislead,  the  jury  in  the  finding  of  their 
verdict.  There  certainly  was  evidence  enough  to  justify  the  verdict  rendered, 
without  attributing  to  these  words  which  were  spoken  in  reference  to  a 
"building  of  that  kind,"  any  effect  greater  than  that  manifestly  intended. 

There  is  but  one  other  prayer  for  instruction  that  I  deem  it  necessary  to  re- 
fer to,  and  that  is  the  eighth,  which  is  in  these  words:  '*That  if  the  jury, 
from  the  evidence,  believe  that  the  building  in  question  would  not  have  fallen 
at  tiie  time  it  did  fall  but  for  wind  pressure  upon  the  building;  and  shall  fur- 
ther believe  that  the  building  would  have  fallen  under  that  wind  pressure, 
even  if  the  brick  wall  between  the  piers  had  been  thirteen  (13)  inches  in 
thickness,  plumb,  and  properly  constructed,  then  the  plaintiff  cannot  recover." 
The  chai'ge  of  the  court  below  in  respect  to  the  storm  that  was  alleged  by  the 
defendant  to  have  occurred  on  the  afternoon  of  July  29,  1885,  was  in  these 
words:  "If  you  should  find  that  the  building  would  have  resisted  any  usual 
storm  in  this  latitude  the  same  as  other  similar  buildings  of  large  proportions 
and  well  built  do,  but  that  the  storm  that  overthrew  it  was  extraordinary, 
such  as  builders  do  not  provide  against  or  contemplate  in  planning  their  archi- 
tecture, then  the  defendant  is  entitled  to  your  verdict.  But  the  plaintiff  is 
entitled  to  it  unless  the  defendant  shows  this  to  your  satisfaction.  Prima 
faciey  when  a  building  falls,  it  is  from  negligence  or  insufficient  construction, 
it  lies  upon  a  defendant,  who  is  such  on  that  account,  to  prove  that  causes 
over  which  he  had  no  control,  and  for  which  he  is  not  responsible,  brought 
about  the  result.  It  is  a  most  unusual  thing  for  a  house  to  fall  to  the  ground, 
and  he  who,  by  no  fault  of  his,  suffers  injury  by  it,  has  a  right  to  call  upon 
the  owner  for  compensation  for  such  injury.  If  he  resists  the  action,  he  must 
sliowthat  he  was  in  no  default  whatever.''  Thus  the  charge  upon  the  matter 
rested  when  first  delivered  to  the  jury.  The  exception  taken  to  the  charge  of 
the  court  in  respect  to  this  matter  of  the  storm  is  as  follows:  "That  the  said 
court  erred  in  charging  the  jury  that  unless  a  storm  was  a  phenomenal  one, 
such  as  builders  do  not  provide  against,  and  do  not  contemplate,  that  one  is 
liable  if  a  building  fall  by  reason  of  that  storm." 

I  see  no  just  exception  to  the  charge  of  the  court  as  originally  read  to  the 
jury.  Examples  of  that  form  of  charge  are  to  be  found  in  other  cases,  and  in 
otlier  courts.  It  was  only  after  the  charge  had  been  read,  and  the  attention 
of  the  court  directed  particularly  to  this  prayer  for  instructions  by  the  coun- 
sel for  the  defendant,  tliat  the  chief  justice  said  that  he  had  told  the  jury 
'^that,  unless  the  storm  wds  a  phenomenal  one,  such  as  builders  do  not  pro- 
vide against,  and  do  not  contemplate,  that  one  is  liable  if  the  building  fall  by 
reason  of  that  storm."  Now,  these  words  must  be  construed  in  connection 
with  words  used  by  the  same  judge  in  his  charge.  All  the  court  said  upon 
this  subject  of  storm  and  wind  pressure  must  be  considered  together,  and  so 
interpreted  as  to  make  all  the  expressions  on  the  same  subject  harmonious 
and  consistent.  Considered  as  an  entirety,  the  charge  must  be  construed 
as  meaning  by  the  description  of  a  storm  as  phenomenal,  an  "extraordinary 
storm,  such  as  builders  do  not  provide  against  or  contemplate  in  planning 
their  architecture."  It  certainly  would  not  be  strictly  accurate  to  speak  of  a 
storm  as  a  phenomenon  or  as  phenomenal  in  its  character.  "Phenomenal" 
means  pertaining  to  a  phenomenon  in  appearance.  "Phenomenon,"  in  a  gen- 
eral sense,  means  an  appearance;  anything  visible;  whatever  is  presented  to 
the  eye  by  observation  or  experiment,  or  whatever  is  discovered  to  exist;  as 
the  phenomenon  of  the  natural  world;  the  phenomenon  of  heavenly  bodies, 
or  of  terrestrial  substances.  It  sometimes  denotes  a  remarkable  or  unusual 
appearance,  or  an  appearance  whose  cause  is  not  immediately  obvious. 

Bat  we  do  not  sit  to  determine  hypercritically  the  meaning  of  words,  but  to 
give  to  them  a  fair  and  rational  interpretation,  according  to  the  intention  and 
sense  in  which  they  are  used.    The  building  erected  by  the  defendant  below 
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was  not  snch  as  met  the  requirements  of  the  ordinance  above  referred  to. 
The  average  thickness  of  its  outside  brick  wail  was  not  at  least  17  inches, 
but  only  slightly  over  10  inches,  when  the  thickness  of  the  pilasters  is  added 
to  the  thickness  of  that  part  of  the  wall  which  was  only  9  inches  thick.  This 
defect  in  the  construction  of  the  outside  wall  was  known  to  the  defendant  and 
was  not  proved  to  have  been  known  to  the  plaintiff  below.  The  building 
fell,  and  the  plaintiff  received  injuries  thereby,  compensation  for  which  in 
damages  the  jury,  after  considering  all  the  facts  in  the  cause,  have  duly 
awarded. 

Without  extending  this  opinion  further,  it  is  sufficient  to  say  that,  after 
considering  fully  the  other  causes  assigned,  we  deem  them  insufficient  to  jus- 
tify a  revei-sal  of  the  judgment  of  the  court  below,  and  that  judgment  is  there- 
fore affirmed.* 


Curry  v.  Curry. 

{SupretM  Court  of  Pennsylvania,    October  12,  1887.) 

1.  JxnwMENT— By  Cokf«s8ion— Fraud— Collateral  Attack. 

In  an  action  of  ejectment,  the  plaintiff  claimed  the  property  under  a  deed  in  con- 
sideration of  the  future  support  and  maintenance  of  his  grantor.  Defendant's  title 
was  based  on  a  sheriff's  sale  under  a  judgment  subseouently  confessed  to  him  by 
plaintiff's  grantor  for  a  debt  for  domestic  services  rendered  by  defendant  while  liv- 
ing in  his  family,  and  alleged  to  exist  prior  to  the  date  of  plaintiff's  title.  On  the 
trial,  the  plaintiff,  in  order  to  rebut  defendant's  claim  for  services,  and  to  show 
that  the  judgment  confessed  therefor  was  fraudulent  and  void  for  want  of  consid- 
eration, offered  to  prove  what  it  was  worth  to  support  defendant's  two  children 
living  with  her  during  the  time  she  kept  house  for  her  judgment  debtor.  Held 
properly  refused. 

2.  Same — Fraud — Declarations  of  Judgment  Debtor. 

Where,  on  a  question  of  the  validity  of  a  voluntary  deed,  as  against  a  judgnient 
subsequently  confessed  by  the  grantor  for  a  debt  which  it  was  claimed  ezi&(ted 
prior  to  the  conveyance,  evidence  tending  to  show  that  the  judgment  debtor  had 
declared  that  the  judgment  was  without  consideration,  and  was  given  for  the  pur- 
pose of  defeating  the  title  of  the  grantee  under  the  voluntary  conveyance,  is  inad- 
missible. 

3.  Trial— Instructions— Mathematical  Calculation  by  Court. 

The  court,  in  charging  the  jury,  made  an  arithmetical  calculation  of  the  amount 
due  one  of  the  parties,  but  expressly  charged :  '*  I  only  give  these  suggestions,  and 
I  do  not  intend  to  indicate  to  you  that  you  should  take  them,  but  they  are  only 
suggestions  of  the  way  vou  may  look  at  it;  not  the  way  you  must  look  at  it.  That 
is  exclusively  for  you.'*   Held  no  error. 

Error  to  court  of  common  pleas,  Mercer  county. 

The  facts  sufficiently  appear  from  the  following  charge  hy  the  trial  court: 

"This  *  *  •  is  an  action  of  ejectment  brought  by  James  B.  Curry 
against  Mary  J.  Gurry  to  recover  a  parcel  of  land  situated  in  Deercreek  town- 
ship, in  this  county. 

"The  plaintiff  shows,  and  it  is  conceded,  that  William  H.  Gurry  was  the 
owner  of  this  land;  that  his  father,  Robert  Curry,  owned  it,  and  by  will  de- 
vised it  to  William  H.  Curry,  his  son.  There  is  no  dispute  but  what  William 
H.  Curry  made  a  deed  of  this  land  to  his  sister-in-law,  Rachel  Curry,  for  the 
consideration  of  his  future  maintenance  and  support,  and  that  Rachel  Curry 
and  her  husband  deeded  the  land  to  the  plaintilf  here,  James  B.  Curry,  their 
son,  for  the  same  consideration ;  that  is,  James  B.  Curry  undertaking  all  ob- 
ligations which  his  father  and  mother  had  undertaken  to  do  and  perform  for 
William  H.  Curry,  in  consideration  of  the  deed  to  them.  These  papers  show, 
particularly,  the  contract  in  evidence  between  James  B.  Curry  and  William 
H.  Curry,  that  James  B.  Curry  knew  what  the  contract  was  between  his  father 
and  mother  and  William  H.  Curry,  when  the  land  was  deeded  to  his  mother. 
He  took  the  land  with  full  knowledge  of  that  whole  transaction.  That  title, 
so  made,  is  complete  and  perfect  against  all  persons,  except  such  individuals 
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as  might  have  valid  claims  and  debts  owing  to  them  from  William  H.  Curry 
at  the  time  the  deed  was  made  by  him  to  Rachel,  which  was  in  the  year  1875. 

'*The  defendant,  Mary  J.  Cuny,  attacks  this  deed  or  title  upon  that  point. 
She  says  that  William  H.  Gurry  did  owe  her  at  the  time  he  made  the  deed  to 
Rachel,  and  that  she  obtained  a  judgment  from  William  for  that  indebtedness, 
upon  which  an  execution  was  issued,  and  the  property  sold  by  the  sheriff,  and 
she  purchased  it,  and  has  now  a  sheriff ^s  deed  for  the  property.  If  that  po- 
sition be  correct,  if  those  allegations  are  true,  then  that  would  defeat  James 
B.  Curry^s  title.  No  man  is  permitted  to  convey  away  his  land  for  future 
maintenance  and  support  of  himself,  and  by  that  means  put  it  out  of  reach 
of  his  creditors,  who  are  creditors  at  the  time  of  such  conveyance.  And  if 
William  H.  Curry  owed,  as  she  claims,  the  amount  of  the  judgment,  $2,500, 
and  owed  that  at  the  time  this  conveyance  was  made,  then  her  title  would  be 
better  than  the  deed  of  James  B.  Curry,  and  she  would  be  enabled  and  would 
be  entitled  in  this  case  to  hold  the  land,  and  to  a  verdict  in  her  favor. 

''The  question,  then,  is,  was  that  money  owing?  She  claims — and  there 
is  no  dispute  about  that  fact — ^that  she  did  perform  service  for  William  H. 
Curry.  Just  how  much  is  disputed.  £ut  it  appears,  without  controversy, 
that  after  her  father^  s  death  she  lived  with  William;  that  the  father  died  some 
time  about  1854,  if  I  recollect  the  testimony  correctly,  and  that  she  lived  with 
William  up  until  1S75  or  thereabouts;  and  that  during  that  time,  or  a  part  of 
it,  she  performed  services  for  him,  and  it  is  for  those  services  that  she  claims 
she  recovered  this  judgment.  Tliat  position  of  hers  is  controverted  by  the 
plaintiff  here  on  two  grounds.  One  is  that  she  is  not  entitled  to  any  pay  for 
those  services  she  rendered;  the  other  is  that,  if  she  is  entitled  to  pay,  she 
is  not  entitled  to  so  much  as  the  amount  of  this  Judgment,  and  that  the  ex- 
cess in  the  judgment  over  and  above  what  she  would  have  been  legally  entitled 
to,  if  anything,  renders  the  whole  judgment  fraudulent,  therefore  void,  as 
far  as  this  plaintiff  is  concerned,  and  she  is  not  entitled  to  predicate  anything 
upon  it. 

"Xow,  that  brings  us  right  to  the  questions  that  are  for  the  jury  in  this 
case;  to  the  question  respecting  which,  or  towards  which,  the  evidence  has 
been  directed.  Is  she  entitled  to  any  compensation  for  her  services?  If  she 
is  entitled  to  any,  then  how  much?  Or  was  she  entitled,  at  the  time  she  got 
that  judgment,  to  as  much  as  the  amount  of  it?  First,  then,  consider  this 
question:  Did  William  H.  Curry  owe  Mary  anything  for  her  services?  It  is 
a  general  principle  and  rule  of  law  that  where  one  individual  performs  serv- 
ices for  another,  if  there  be  no  express  contract — no  actual  bargain — made  as 
to  the  compensation  or  the  wages  that  shall  be  paid  for  such  service,  the  law 
implies  a  contract  that  the  person  serving  shall  receive  as  much  as  the  serv- 
ices are  reasonably  worth,  and  that  rule  holds  good  as  between  all  persons  ex- 
cept parents  and  children.  When  a  son  works  for  his  father,  or  a  father  works 
for  his  son.  without  any  express  or  actual  contract  made  that  wages  shall  be 
paid  for  the  services,  then  the  person  so  serving,  whether  it  be  the  father,  or 
the  son,  or  the  daughter,  is  not  enabled  to  recover  anything  for  the  services  so 
performed.  That  is,  the  law  will  not  imply  any  promises  to  pay  for  such  serv- 
ices, but  assumes  that  work  was  done  without  any  expectation  of  pay  or  wages, 
and  was  done  under  what  is  known  in  our  law  as  the  'family  relation,'  where 
each  individual  works  for  the  benefit  and  comfort  of  the  whole  family,  and 
without  any  expectation  of  receiving  compensation  or  pay  outside  of  the  gen- 
eral comforts  of  all;  and  the  father  for  whom  the  son  may  work  does  not  ex- 
pect to  pay  anything,  and  does  not  intend  to  pay  anything,  to  his  son,  for  the 
labor  so  performed,  outside  of  the  general  benefits  received  by  all  the  family 
by  reason  of  such  services.  Then,  that  being  the  rule,  the  law  would  imply 
a  contract  or  a  promise  on  the  part  of  William  H.  Curry  to  pay  Mary  such 
wages  or  price  as  her  services  were  reasonably  worth,  unless,  as  the  plaintiff 
here  alleges,  they  were  living  in  the  family  relation.    That  is,  under  that  same 
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sort  of  circumstances  that  brothers  and  sisters  live  together  when  they  con- 
stitute part  of  their  father's  family,  and  are  all  working  together  for  the  gen- 
eral benefit. 

"  Tiiat,  then,  is  perhaps  your  first  question  to  determine.  How  did  they  live 
there?  Were  they  considering  each  other  simply  as  brother  and  sister,  doing 
what  they  could,  and  what  they  did  do,  just  to  ad vance  the  general  interests  of 
both,  without  the  expectation  on  the  part  of  Mary  that  she  would  be  paid  any 
wages,  and  without  the  intention  or  purpose  on  the  part  of  William  that  he 
would  pay  her  any  wages?  You  will  observe  that  1  put  both  these  proposi- 
tions, because  if  Mary  was  expecting  wages,  and  performing  the  services  with 
that  idea — that  intention — that  she  would  be  paid,  though  William  might  have 
concluded  he  would  avoid  paying  her,  she  would  be  entitled,  under  the  gen- 
eral principles  of  the  law,  to  receive  for  compensation  so  much  as  she  de- 
served, and  as  her  services  were  reasonably  worth;  that  is,  unless  both  par- 
ties understood  that  they  were  living  in  what  I  have  described  as  the  family 
relation.     How  is  that  under  the  evidence  you  have  in  this  case? 

"Now,  I  will  not  undertake  to  detail  the  evidence  to  you.  It  has  been 
lengthily  and  ably  argued  by  the  counsel  on  both  sides.  You  will  recollect  it. 
I  might  call  your  attention  to  prominent  features  of  it.  The  plain tifl^s  gen- 
eral position  is  that  the  defendant  had  two  children  who  were  living  there  with 
her;  that  they  made  their  home  together,  as  ordinary  families  do  live;  that 
they  purch;ised  goods  at  the  stores,  as  ordinary  families  purchase,  and  upon 
the  accounts  of  William,  for  the  most  part;  and  that  she  continued  to  serve 
there  for  a  long  number  of  years  without  demanding  any  pay,  and  without 
receiving  any  pay,  as  wages.  And  there  is  the  testimony  of  one  witness, 
Seymour  Williams,  as  to  what  she  said  to  him,  or  in  his  presence,  on  this  sub- 
ject. And  there  is  perhaps  another  witness  that  mentions  something  about 
her  saying  that  she  had  no  interest  there,  many  years  ago;  and  on  facts  of 
that  character  the  plaintiff  relies  as  proof  that  they  were  living  together  with- 
out her  expecting  to  be  paid,  or  without  any  purpose  on  William's  part  to  pay 
her.  On  the  other  hand,  you  have  the  testimony  of  William  Curry  himself, 
and  you  have  the  testimony  of  Brice  Hazen,  if  I  remember  the  name  cor- 
rectly, and  you  have  the  confession  of  judgment  itself,  so  far  as  it  goes,  and 
matters  of  that  character,  upon  which  the  defendant  relies  as  evidence  that 
she  was  entitled  to  compensation. 

"The  argument,  you  observe,  upon  the  part  of  the  defendant  is  substan- 
tially this:  That,  before  William  Curry  made  the  deed  to  Rachel,  he  and 
Robert  had  a  conversation,  during  which  they  talked  about  Mary's  being  about 
to  bring  suit  for  wages,  etc.,  and  that  that  would  not  have  occun-ed  if  she 
were  not  entitled  to  wages,  and  if  he  did  not  expect  that  he  would  have  to  pay 
her  wages.  Whether  such  a  conversation  occurred  or  not,  of  course,  is  for 
the  jury. 

"Then,  gentlemen,  if  you  determine  that  they  were  living  in  what  we  call 
the  family  relation,  as  I  have  undertaken  to  describe  to  you,  that  she  was  not 
expecting  to  receive  any  pay  for  her  services,  then  William  Curry  did  not  owe 
her  anything  as  a  debt  at  the  time  that  he  made  the  deed  over  to  Rachel,  and  in 
that  event  she  would  not  be  entitled  to  recover  in  this  action.  But  if,  in  fact, 
you  find  that  she  was  entitled  to  compensation  for  her  services,  then  you  will 
proceed  one  step  further,  and  inquire  how  much  she  was  entitled  to  receive; 
because,  if  she  was  entitled  to  receive  but  little, — less  than  the  amount  of  the 
judgment,  S2,500, — and  if  that  judgment  was  swelled, — made  larger  than  the 
amount  actually  due  to  her, — for  the  purpose  of  reaching  this  land;  if  the 
judgment,  in  other  words,  was  a  fraud  to  any  extent,  intentionally  entered 
there  for  the  purpose  of  accumulating  a  large  debt  that  James  B.  Curry  could 
not  or  would  not  pay  to  save  the  land,  and  the  land  was  sold  in  consequence 
of  that  judgment, — then  that,  being  a  fraud,  would  render  void  that  judg- 
ment, so  far  as  the  plaintiff  is  concerned  in  this  case.    Then  it  would  be  nee- 
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essary  for  jou.  if  you  concluded  that  she  was  entitled  to  wages,  to  inquire 
whether  that  judgment  is  fraudulent  or  not.  When  you  come  to  that  ques- 
tion you  have  the  evidence  of  a  number  of  witnesses  as  to  what  wages  serv- 
ant girls  were  reasonably  entitled  to  at  about  that  time.  Some  witnesses 
spoke  about  wages  in  the  country,  and  some  of  them  about  wages  in  town, 
and  in  other  locations.  Of  course,  you  will  take  all  that  into  consideration. 
Here  in  our  country,  where  people  can  move  freely,  there  is  not  a  very  large 
amount  of  discrepancy  between  wages,  in  localities  that  are  near  to  each 
other;  because  a  competition  in  the  business,  like  in  every  other  business,  is 
very  likely  to  bring  them  closer  to  an  equality. 

"  When  you  come  to  consider  this  question,  there  is  perhaps  another  thing 
or  two  that  you  ought  to  take  into  consideration.  William  Gurry  tustlfles, 
among  other  things,  this:  *  I  do  not  recollect  tliat  I  ever  agreed  to  pay  her 
anything.  I  told  my  father,  when  he  wanted  to  change  his  will, — I  told  him, 
to  get  rid  of  him,  and  not  to  bother  me, — that  I  would  take  care  of  her,  and  I 
promised  that  she  should  be  kept  off  the  farm.'  Now,  if  this  be  true,  you 
may  take  into  consideration  and  inquire  whether,  in  point  of  fact,  he  ( Will- 
iim)  felt  under  obligations  to  keep  and  maintain  Mary  whether  she  labored  or 
not.  You  may  consider  whether  he  had  made  such  a  promise  to  his  father, 
and  whether  he  was  keeping  that  promise;  and  if  he  was,  or  was  intending 
to,  then  that  might  have  effect  upon  the  question  of  the  amount  of  her  wages. 
Servant  girls,  as  I  understand  it, — but  that,  of  course,  is  for  you, — ordinarily, 
I  believe,  are  for  the  time  being  members  of  the  family  in  which  they  serve. 
They  are  fed  at  the  family  table;  and  if  Mary  was  being  fed  or  *  kept,'  as  the 
expression  is,  off  the  farm  there,  independent  of  her  work,  then  the  fact  she 
worked  and  was  entitled,  if  she  was,  to  her  boarding  outside  of  that,  might 
have  some  effect  upon  the  question  of  how  much  she  should  receive  for  her 
services. 

"There  is  another  thing  that  you  should  take  into  consideration,  and  that 
is,  that  she  would  be  reasonably  entitled  to  interest  upon  the  money  that  would 
be  due  to  her  from  time  to  time.  This,  of  course,  is  now  on  the  assumption 
that  you  conclude  that  there  would  be  anything  due  to  her.  I  made  a  hasty, 
therefore,  perhaps,  not  absolutely  correct,  calculation,  or  two  of  them, — in- 
deed three  of  them.  If  we  were  to  assume  that  Mary's  services  were  reason- 
ably worth  $1  per  week,  and  we  were  to  extend  that  over  a  period  of  twenty- 
one  years  pnor  to  1875,  and  count  interest  on  the  sum,  $b2,  from  the  end  of 
each  year  up  to  the  time  of  confessing  this  judgment, — I  mean  simple  inter- 
est, not  compound, — the  sum  due  her  at  the  time  of  confessing  this  judgment 
would  be  about  S2,135.  If  we  were  to  assume  that  her  services  were  worth 
4^1.50  per  week  during  that  time,  and  count  simple  interest  from  the  end  of 
each  year  up  to  the  time  of  confessing  this  jurigment,  the  amount  due  to  her 
then  would  be  about  )j^,200.  If  we  were  to  assume  that  her  wages  should  be, 
say  $60  per  year,  or  nearly  $1.15  per  week  during  that  time, — continuously, 
I  mean  during  that  time, — and  in  a  like  manner  count  simple  interest  from 
the  end  of  the  year  up,  the  amount  due  to  her  at  the  time  of  the  entering  of 
this  judgment  would  be  about  $2,470.  Now,  I  do  not  mean,  gentlemen,  that 
you  shall  adopt  any  such  a  view.  I  only  give  these  suggestions,  and  I  do 
not  intend  to  indicate  to  you  that  you  should  take  them,  but  they  are  only 
suggestions  of  the  way  you  may  look  at  it;  not  the  way  you  must  look  at  it. 
That  is  exclusively  for  you.  If  you  come  to  the  conclusion  that  she  was  en- 
titled to  wages,  and  determine  on  the  amount,  and  that  amount  is  so  much 
less  than  the  amount  of  this  judgment  that  you  are  convinced  and  satisfied 
that  this  judgment  is  swelled,  increased,  fraudulently,  wrongfully,  then  you 
ought  to  exclude  it  entirely,  and  find  a  verdict  for  the  plaintiff.  But  if  the 
amount  of  that  judgment,  though  it  may  be  more  than  you,  gentlemen,  to-day, 
would  come  to  the  conclusion  Mary  would  really,  fairly,  be  entitled  to,  yet  if 
it  is  of  that  amount  not  so  much  in  excess  as  to,  by  its  amount,  convince  you 
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that  it  was  a  fraud,  you  may  conclude,  if  you  find  it,  under  a!i  the  circum- 
stances, reasonable,  that  these  parties  were  honest  in  tlie  transaction,  and 
that,  while  this  amount  was  more  than  you  think  she  would  be  entitled  to, 
yet  if  you  are  honestly  of  the  opinion  that  she  was  entitled  to  that  amount, 
and  William  confessed  judgment,  feeling  assured  that  she  was  entitled  to  the 
amount  of  it,  it  would  not  be  fraudulent,  even  though  it  would  exceed  the 
amount  that  you  to-day,  were  you  trying  the  case,  would  be  willing  to  give 
her.  But  if  it  exceeds  so  much,  or  if  the  evidence  in  the  case  satisfies  you, 
from  any  other  fact,  that  it  was  increased  fraudulently,  then  it  could  not 
stand  in  this  case,  as  against  this  plaintiff. 

**  These  are  the  principal  features  of  this  case,  so  far  as  the  law  is  concerned, 
in  a  general  way. 

"There  are  some  points  presented  by  the  attorneys,  and  it  is  the  duty  of  the 
court  to  answer  them,  each  one  specifically. 

"The  plaintiff  presents  these  points: 

"  •(!)  If  the  jury  find  as  a  fact  that  William  H.  Curry  and  Mary  lived  in 
the  same  relation  in  which  membei*s  of  the  same  family  usually  live  together, 
contributing  by  their  joint  labor  to  the  common  benefit  and  general  comfort, 
and  neither  expecting  pay  from  the  other,  they  lived  together  in  family  rela- 
tion.' Answer.  This  point  is  answered  as  follows :  If  the  jury  find  as  a  fact 
that  William  H.  Curry  and  Mary  J.  Curry  lived  in  the  same  relation  in  which 
members  of  the  same  family,  composed  of  parents  and  children,  usuaUy  live, 
— that  is,  each  one  contributing  by  his  or  her  labor  to  the  common  benefit  and 
general  comfort,  without  any  expectation  on  the  part  of  either  to  receive  pay 
from  the  others,  and  without  any  purpose  on  the  part  of  either  to  pay  the 
others  for  their  services,  except  such  pay  and  compensation  as  each  received 
from  the  joint  labor  of  all,  for  the  common  benefit  and  general  comfort  of  all, 
— ^then  they  lived  together  in  the  family  relation. 

"  •  (2)  K  the  jury  find  that  such  a  family  relation  did  exist  between  Will- 
iam H.  Curry  and  Mary  J.  Curry,  then  their  verdict  should  be  for  the  plHln- 
tiff  without  further  inquiry,  unless  they  find  from  the  evidence  that  William 
H.  Curry  expressly  agreed  and  undertook  to  pay  Mary  Jane  Curry  for  her 
services.'    A,  This  point  is  afiirmed. 

"  •  (3)  If  the  jury  find  from  the  evidence  that  Mary  Jane  Curry  lived  with 
W.  H.  Curry  from  1857  to  1875,  serving  in  the  capacity  of  a  domestic  servant, 
and  during  that  time  she  would  be  absent  from  two  to  three  years  together 
without  demanding  past  wages,  and  finally  left  in  1875,  demanding  no  wagea 
until  for  over  four  years  thereafter,  that  the  presumption  is,  either  that  the 
wages  have  been  paid,  or  that  the  services  were  performed  on  the  understand- 
ing that  no  wages  were  to  be  paid.'  A,  This  point  is  affirmed.  But  the  pre- 
sumption which  arises  on  such  a  state  of  facts  as  is  assumed  in  the  point,  is 
not  a  conclusive  presumption;  and,  notwithstanding  the  length  of  the  serv- 
ices and  delay  in  demanding  payment  for  them,  still  the  defendant  may  show 
that  she  has  not,  in  fact,  been  paid  wages,  and  may  show  that  she  did  not 
serve  with  the  understanding  that  no  wages  were  to  be  paid  her.  If  she  has  so 
shown,  then  she  may  recover  notwithstanding  the  delay  in  demanding  pay- 
ment.    Whether  she  has  so  shown  is  a  question  for  you. 

"  « (4)  That  if  the  jury  believe  any  part  of  the  judgment  confessed  by  Will- 
iam H.  Curry  in  favor  of  Mary  J.  Curry  was  fraudulent,  then  the  whole  judg- 
ment was  fraudulent,  and  the  verdict  should  be  for  the  plaintiff.'  A.  This 
point  is  affirmed. 

"  •  (5)  If  the  jury  find  that  WiUiam  H.  Curry  was  not  honestly  and  legally  in- 
debted to  Mary  Jane  Curry,  at  the  date  of  the  deed  to  Racliel  Curry,  in  April, 
1875,  he  could  not  be  generous  to  Mary  Jane  at  the  expense  of  others,  and  no 
act  of  his  after  1875  could  make  that  a  debt  against  him  which  was  not  such 
before,  so  as  to  affect  the  title  of  Bachel  or  James  B.  Curry  to  this  land. '  A, 
This  point  is  affirmed.    That  is,  the  jury  must  find  that  this  was  an  actual 
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jting,  and  not  a  mere  gratuity  given  to  her  in  consequence  of  het  serv- 
lered  before,  but  for  which  he  did  not  owe  her. 
defendant  presents  points  as  follows: 

That  the  conveyance  of  the  land  in  dispute  to  Rachel  Gurry,  being 
r  the  consideration  of  the  future  support  and  maintenance  of  William 
V,  the  grantor,  was  void  as  against  any  and  all  creditors  of  said  Will- 
]/urry,  whose  debts  and  claims  were  in  existence  at  the  time  of  said 
lice.'     Answer,  That  point  is  affirmed. 

That  if,  at  the  time  of  the  said  conveyance,  William  H.  Curry  was 
to  Mary  Curry  for  her  work  in  any  amount,  and  said  conveyance 
d  accepted  for  the  purpose  of  hindering  and  delaying  the  collection  of 
b,  then  the  verdict  in  this  case  must  be  for  the  defendant,  regardless 
ler  the  judgment  confessed  by  William  H.  Curry  in  favor  of  Mary 
8  for  a  larger  amount  than  was  due  her  or  not.'    A,  This  point  is  re- 

MUler,  I  would  like  to  have  your  honor  call  their  attention  to  the 
erdict." 

Court,  This  is  a  second  trial.  Our  law  permits  any  claimant  in  this 
insist  upon,  and  gives  him  the  right  of,  two  trials,  two  verdicts,  and 
laments  against  him,  before  it  will  conclude  against  him  the  title  to 
erty. 

evidence  before  the  jury  is  that  James  B.  Curry  was  in  possession  of 
I,  and  that  Mary  Jane  Curry,  the  present  defendant,  brought  an  ac- 
inst  him  to  recover  this  land  from  him,  and  that  that  suit  was  tried 
L885.  In  December,  and  that  jury  rendered  a  verdict  for  tlie  plaintiff, 
ne  Curry,  in  that  case,  and  that  judgment  was  entered  upon  that 
that  a  writ  of  error  was  taken  to  the  supreme  court,  and  that  the  su- 
>urfc  affirmed  that  judgment,  and,  as  a  result,  James  B.  Cuny,  who 
)08session  of  the  land,  was  turned  out  of  it,  and  Mary  Jane  Curry, 
snt  defendant,  went  into  possession  of  it.  Now,  James  Curry  is  en- 
\  a  matter  of  legal  right,  to  bring  this  action  of  ejectment  to  recover 
session  from  her,  notwithstanding  that  former  recovery.  All  the 
ngs  in  that  case  are  in  evidence  before  you,  and  you  have  a  right  to 
them.  They  are  not  conclusive;  for  you  will  observe,  gentlemen, 
he  evidence  of  that  verdict  and  that  judgment  was  conclusive  upon 
n  you  would  have  nothing  to  do  in  this  case.  It  would  be  folly  to 
«ond  jury  here  to  try  the  case  when  it  was  already  concluded,  as  a 
f  law,  in  the  former  case.  It  is  not  conclusive,  but  it  is  persuasive 
I,  and  you  are  to  look  at  it  in  this  light:  that  the  parties  tried  that 
veil  as  they  then  could,  or  as  they  thought  it  necessary  to  try  it,  and 
^d  such  evidence  as  was  reasonably  within  their  reach,  or  such  as 
ught  was  reasonably  pertinent,  and,  having  submitted  the  whole  c:ise 
,  that  that  ju  17  found  a  verdict  for  Mary  Jane  Curry,  and  that  tlie  court 
fused  to  set  that  verdict  aside,  and  that  the  supreme  court  affirmed 
lion  of  the  court  below,  so  far  as  the  matters  of  law  were  concerned. 
3  that  in  this  case  you  have  evidence  that  was  not  before  that  jury^ 
verdict  is  not  binding  upon  you.  It  is  evidence,  however,  to  assist 
[>ming  to  a  conclusion  in  this  particular  case;  and  if,  at  any  point  in 
i,  you  would  be  doubtful  as  to  where  the  weight  of  evidence  should 
,  then  that  verdict  and  that  judgment  ought  to  conclude  it  in  favor 
(fendant. 

will  observe  that  the  burden  of  proof  in  this  case  is  upon  the  plain- 
les  B.  Curry,  and  he  must  satisfy  you,  by  the  weight  of  the  evidence, 
B  entitled  to  recover,  and  if  the  evidence  is  equally  balanced,  or  bal- 
ainst  him,  then  the  verdict  should  be  for  the  defendant.  But  if  it 
srates  in  his  favor,  and  you  so  find,  then  you  should  find  a  verdict  for 
tiff.    If  you  find  a  verdict  for  the  plaintiff,  you  wiU  find  a  verdict 
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for  the  land  described  in  the  writ  of  ejectment,  and  six  cents  damages  and 
costs.  If  you  find  a  verdict  for  the  defendant,  just  say  you  find  for  the  de- 
fendant." 

The  j  ury  found  for  the  defendant.    Plaintiff  assigns  as  error: 

"First.  The  court  erred  in  not  sustaining  the  competency  of  the  testimony 
of  T.  C.  Cochran  and  others  offered  by  plaintiff,  which  offer  and  ruling  of  the 
court  were  as  follows:  'Plaintiff  proposes  to  prove  by  T.  C.  Cochran,  to  be 
followed  by  other  witnesses,  what  it  was  worth  to  support  the  two  children 
of  Mary  Jane  Curry  during  the  time  she  claims  for  alleged  services  rendered 
to  William  H.  Curry,  and  this  to  counteract  or  rebut  the  claim  she  puts  in  for 
services  during  that  time;  and  also  to  show  that  the  judgment  confessed  for 
so  large  an  amount  was  fraudulent  as  against  the  plaintiff  in  this  case.' 

*^ Second.  The  court  erred  in  overruling  the  offer  of  plaintiff  to  introduce 
the  testimony  of  Joshua  Meyers  and  other  witnesses,  which  offer  and  ruling 
of  the  court  were  as  follows:  'Plaintiff  proposed  to  ask  the  witness  as  to  a 
conversation  that  he  had  with  William  Curry  since  the  trial  of  the  last  case, 
in  which  conversation  he  (William  Curry)  told  witness  that  he  did  not  owe 
Mary  Jane  Curry  anything,  that  he  had  never  agreed  to  pay  her  anytliing. 
and  that  the  only  reason  that  he  did  this  was  that  he  would  rather  she  would 
get  the  property  than  Jim  Curry.  To  be  followed  with  other  witness  to 
whom  he  declared  that  he  did  not  owe  Mary  Jane  one  cent,  but  that  he  would 
have  to  give  a  judgment  against  himself  in  order  to  cut  out  Jim,  and  that  he 
and  Mary  understood  each  other;  and  another  conversation  with  William 
Curry  in  which,  after  he  had  confessed  judgment,  he  said  there  would  have 
been  nothing  of  this  if  it  had  not  been  for  persons  upon  the  hill,  referring  to 
Mary  Jane  Curry;  and  also,  by  another  witness,  the  following  statement  by 
William :  ''She  said  she  was  after  me,  and  stated  she  could  do  nothing  as  long 
as  I  stood  in  the  way,  and,  if  I  would  sign  my  claim  over  to  her,  that  she 
would  go  snuks  with  me,  and  then  she  could  set  him  (Jim)  out."' 

*' Third.  The  court  erred  in  overruling  the  offer  of  plaintiff  to  prove  the 
declarations  of  William  H.  Curry  to  Joshua  Meyers  and  others,  which  offer 
and  ruling  of  the  court  were  as  follows:  'Plaintiff  renewed  the  offer  t<»  prove 
declarations  of  William  H.  Curry  to  Joshua  Meyers  and  others,  ^  in  said  offer 
stated,  and  also  to  prove  that,  prior  to  the  confession  of  judgment  by  William 
11.  Curry  to  Mary  J.  Curry,  he  had  a  conversation  with  Joshua  Meyers,  in 
which  he  (William  H.  Curry)  stated  to  him  (Meyers)  that  he  thought  of  con- 
fessing this  judgment  to  Mary  Jane  Curry  for  the  purpose  of  defeating  James 
B.  Curry,  and  asked  him  (Meyers)  his  advice  and  counsel  in  regard  thereto; 
and  this  offered  in  connection  with  the  admission  of  Mary  Jane  Curry  herself, 
as  sworn  to  in  the  deposition  of  Seymour  Williams,  that  she  had  no  claim 
there,  and  that  she  never  was  to  get  anything  there.' 

"Fourth,  The  court  erred  in  its  charge  to  the  jury  as  follows:  *  There  is 
another  thing  that  you  should  take  into  consideration,  and  that  is  that  she 
would  be  reasonably  entitled  to  interest  upon  the  money  that  would  be  due  to 
her  from  time  to  time.  This,  of  course,  is  now  on  the  assumption  that  you 
conclude  that  there  would  be  anything  due  to  her.  I  made  a  hasty,  therefore, 
perhaps,  not  absolutely  correct,  calculation,  or  two  of  them, — indeed,  three 
of  them.  If  we  were  to  assume  that  Mary's  services  were  reasonably  worth 
$1  per  week,  and  we  were  to  extend  that  over  a  period  of  twenty-one  years 
prior  to  1875,  and  count  interest  on  the  sum,  $52,  from  th&end  of  e^ich  year 
up  to  the  time  of  confessing  this  judgment, — I  mean  simple  interest,  not 
compound,— the  sum  due  her  at  the  time  of  confessing  this  judgment  would 
be  about  $2,135.  If  we  were  to  assume  that  her  services  were  worth  $1.50 
per  week  during  that  time,  and  count  simple  interest  from  the  end  of  each 
year  up  to  the  time  of  confessing  this  judgment,  the  amount  due  to  her  then 
would  be  about  $3,200.  If  we  were  to  assume  that  her  wages  should  be,  say 
$60  per  year,  or  nearly  $1.15  per  week  during  that  time, — continuously,  I 
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mean*  during  that  time, — and  in  a  like  manner  count  simple  interest  from  the 
end  of  each  year  up,  the  amount  due  to  her  at  the  time  of  the  entering  of  this 
judgment  would  he  about  82,470.  Now,  I  do  not  mean,  gentlemen,  that  yon 
shall  adopt  any  such  a  view.  1  only  give  these  as  suggestions,  and  I  do  not 
intend  to  indicate  to  you  that  you  should  take  them,  but  they  are  only  sug- 
gestions of  the  way  you  may  look  at  it;  not  the  way  you  must  look  at  it. 
That  is  exclusively  for  you.'" 

J,  A.  Stranahan  and  R,  A.  Stewartt  for  plaintiff  in  error.  Miller  i&  Gor- 
don, for  defendant  in  error. 

Per  Gttbiam.  There  are  four  assignments  of  error'in  this  case,  neither  of 
which  can  be  sustained.  The  rulings  in  the  case  throughout  were  correct,  and 
the  judgment  just.    The  judgment  is  affirmed. 


Mcpherson's  Appeal. 
{Suprtme  Court  of  Pennsylvania.    October  IS,  1887.) 

WlUi^-TjESTAMSVTABT  CAPAOrTY. 

The  evidence  showed  that  the  teflcator  originally  possessed  a  strong  mental  or- 

Snization,  which  had  become  weakened  by  a  sun-stroke  and  the  use  of  liquor,  but 
e  evidence  was  insufficient  to  show  that  the  testator  did  not  possess,  &t  the  time 
of  the  execution  of  his  will,  sufficient  mind  and  memory  to  appreciate  and  under- 
stand the  nature  of  the  act  by  which  he  was  to  direct  the  disposition  of  his  estate. 
Heldj  an  issue  to  try  the  validity  of  the  will  was  properly  refused. 

Appeal  from  decree  of  orphans'  court,  Armstrong  county. 

This  was  an  appeal  from  a  decree  refusing  to  certify  an  issue  to  the  com- 
mon pleas  of  Armstrong  county  to  try  the  validity  of  the  will  of  John  Mo- 
Pherson.  The  following  is  the  opinion  of  the  court  below,  filed  on  discharg- 
ing rule  to  show  cause  why  an  issue  should  not  be  granted: 

"On  the  sixth  January,  1883,  the  last  will  and  testament  of  John  McPherson 
was  admitted  to  probate,  and  letters  testamentary  issued  to  Joseph  McPher- 
son and  Jas.  Baker.  On  the  fifth  July,  1884,  a  caioeat  was  filed  and  petition 
filed  praying  the  register  to  set  aside  the  probate  of  the  will,  or  grant  a  pre- 
cept to  the  common  pleas  for  an  issue,  and  giving  as  reason  therefor  want  of 
testamentary  capacity  in  the  testator.  The  question  of  granting  an  issue  is 
now  before  the  court  upon  a  rule  to  show  cause  why  an  issue  should  not  be 
granted. 

"Conceding  the  question  of  the  regularity  of  the  rules,  we  consider  the  real 
question  as  to  the  validity  of  the  will,  either  by  reason  of  incapacity  at  the 
time  of  the  execution  of  the  will,  or  undue  influence  exercised  in  directing 
the  disposition  of  the  estate  of  testator.  From  the  testimony  on  file  we  can 
discover  that  by  reason  of  a  sun-stroke  the  mind  of  testator,  some  years  ago, 
was  somewhat  affected.  He  was  also  addicted  to  the  use  of  strong  drink. 
A  number  of  witnesses  have  testified  to  the  mental  unsoundness  of  the  testa- 
tor. Dr.  G.  J.  Jessop  alone,  of  those  who  testified,  can  be  treated  as  an  ex- 
pert. It  was  at  one  time  proposed  to  have  proceedings  instituted  for  the  ap- 
pointment of  trustee,  etc.,  but  this  intention  was  not  carried  out. 

"Considering  all  the  testimony,  we  are  brought  face  to  face  with  the  fact 
that  Mr.  McPherson  originally  possessed  a  strong  will,  which  may  have  been 
weakened  somewhat  by  disease  and  dissipation.  But  at  the  sam(f  time  this 
testimony  is  insufficient  to  satisfy  our  mind  that,  at  the  time  of  the  execution 
of  the  will,  the  testator  was  not  of  sufiicient  mind  and  memory  to  appreciate 
and  understand  the  nature  and  character  of  the  act  by  which  he  was  to  direct 
the  disposition  of  that  estate  after  his  death. 

"The  testimony  of  the  respondents  is  of  a  positive  character  as  to  the  men- 
tal condition  of  the  testator  at  the  time  of  his  making  the  will.  We  cannot 
disregard  its  effect,  especially  when  we  are  asked  to  allow  an  issue  that  seeks 
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in  its  results  to  take  from  the  rightful  possessor  of  an  estate  accumulated  by 
his  own  labor,  the  liberty  of  disposing  of  it  according  to  his  own  will.  Dis- 
qualification by  proceedings  at  law  for  performing  ordinary  lawful  acts  is  a 
deprivation  of  individual  rights,  and  in  order  to  have  effect  must  be  complete. 
Leckey  v.  CwnningJiam,  56  Pa.  St,  370.  We  might,  in  further  support  of  tliis 
conclusion  we  have  reached,  refer  to  the  Mulherger  WUl  CaaCf  in  this  county, 
which  certainly  seemed  to  present  stronger  features  of  disposing  capacity  than 
the  present.  Also,  Cauffman  v.  Lofig,  82  Pa.  St.  72,  and  the  latest  case  re- 
ported on  this  subject,  Comb  v.  Hankitison^s  Appeal,  105  Pa.  St.  155. 

'*Nor  is  there  any  evidence  to  satisfy  us  that  undue  influence  was  practiced. 
For  the  reasons  stated  the  rule  is  discharged." 

David  Barclay,  for  appellants.    Bi^ngton  dk  Buffington,  for  appellees. 

Peb  Gubiam.  We  are  inclined  to  think  that  the  conclusion  reached  by 
the  learned  Judge  of  the  court  below  in  this  case  was  the  correct  one,  and  that 
an  issue  could  have  resulted  properly  in  nothing  but  the  establishment  of  the 
testamentary  capacity  of  John  McPherson  at  the  time  of  the  making  of  his 
will.  That  he  was  frequently  drunk,  and  generally  ill-natured  and  stubborn, 
is,  we  think,  established  by  tlie  contestants'  evidence;  nevertheless,  an  ex- 
amination of  that  evidence  fails  to  convince  us  that  when  sober  he  was  not 
capable  of  transacting  his  business,  or  that  up  to  the  time  of  the  execution 
of  his  testament  he  was  not  in  the  possession  of  a  sound  disposing  memory. 

The  appeal  is  dismissed,  and  the  decree  affirmed,  at  the  costs  of  appellauits. 


1 


Appeal  of  McCall.  ' 

{Supreme  Cburi  of  Pennsylvania,    October  Term,  1S87.) 

Tbubt— Gbbation  bt  Oral  Aobbbicbnt— Plbadibg. 

An  oral  agreement  to  purchase  for  another  at  a  bona  fide  sherifiTs  sale  will  not  of 
Itself  raise  a  trust.  Fraud  at  the  time  of  the  sale,  or  tHe  payment  of  the  purchase 
money  is  necessary,  and  a  bill  in  equity  which  seeks  to  establish  a  trust  in  a  per- 
son who  has  purchased  at  a  sheriff's  sale,  but  does  not  state  facts  bringing  the  com- 
plainant  within  those  rules,  is  not  sufficient.^ 

Appeal  from  court  of  common  pleas,  Cambria  county. 

A  suit  in  equity  was  brought  by  appellant  McCall,  in  which  the  following 
bill  was  filed: 

''Your  orator  complains  and  says: 

"(1)  That  he  was  in  possession  of  and  the  owner  of  a  certain  lot  of  ground 
situate  in  Croyle  township,  in  said  county,  in  the  village  of  South  Fork, 
bounded  and  described  as  follows:  (description  of  property.^ 

"(2)  That  your  orator  became  indebted  to  Owen  McCall  in  the  sum  of  one 
hundred  and  seventy-three  dollars  and  eighty-five  cents,  interest,  and  costs  of 
No.  118,  March  term,  1879.    See  Ex.  Docket  Vol. 

"  (3)  Tliat  upon  execution  on  said  judgment,  the  said  lot  of  ground  was  sold 
to  John  Rourke,  the  respondent  in  this  case,  by  the  then  sheriff  of  said  county, 
for  the  sum  of  one  hundred  and  seventy-two  dollars,  and  the  sheriff^s  deed 
duly  acknowledged  in  open  court,  second  April,  1879. 

**  (4)  That  when  said  property  was  sold  by  the  sheriff  to  the  said  John  Rourke, 
your  orator  was  absent  from  the  said  county  of  Cambria  in  the  state  of  Kan- 

>In  JTaiucu,  where  one  was  authorized  by  parol  to  negotiate  for  the  purchase  of  land 
for  another,  and  the  agent  paid  the  purchase  price  himself,  and  took  the  title  in  his 
own  name,  the  court  held  that  the  transaction  was  not  within  the  Kansas  statute  of 
frauds;  that  the  controlling  question  was  not  whether  the  principal  advanced  the  pur- 
chase money  or  not,  and  that  a  trust  resulted  in  favor  of  the  principal.  Rose  v.  Hayden, 
10  Pac.  Rep.  564. 
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sas.  That  the  respondent  is  married  to  your  orator's  sister,  and  was  attend- 
ing to  your  orator's  business  at  the  time  of  said  sale  by  the  sheriff  to  the  said 
Roarke. 

''(5)  That  the  said  Bourke  purchased  said  property  for  your  orator,  and  not 
for  himself,  and  that  the  evidence  thereof  is  both  written  and  parol,  viz.,  cor- 
respondence showing  the  purpose  of  the  purchase  by  said  Eourke  from  the  sher- 
iff, as  well  as  the  conversation  when  at  South  Fork  between  the  orator  and 
respondent. 

''(6)  That  valuable  improvements  were  erected  thereon,  to- wit:  A  two- 
story  dwelling-house,  fencing,  etc.,  by  your  orator,  before  the  said  purchase 
by  Bourke,  to-wit,  to  the  value  of  six  hundred  dollars. 

'*(?)  That  your  orator  has  tendered  to  the  said  respondent  the  full  amount, 
and  over,  due  to  the  said  Hourke  on  a  statement  of  account  between  them, 
and  did  demand  a  conveyance  of  the  title  so  acquired  by  the  said  Rourke  at 
the  sheriff's  sale.  All  of  which  was  refused  by  the  said  Bourke,  but  that  he 
refused,  and  still  doth  refuse,  to  render  to  your  orator  an  account,  or  to  give 
him,  your  orator,  possession  of  the  said  premises,  but  doth  occupy,  and  says 
he  is  determined  to  retain  the  same. 

"(8)  Whereupon  your  orator  prays  that  the  said  respondent  may  be  com- 
pelled to  surrender  the  possession  of  the  said  premises  as  before  described,  as 
he  had  agreed  to  do,  and  to  render  to  your  orator  an  account  of  the  dealings 
between  the  said  parties. 

**(9)  And  that  your  prator  may  have  such  further  and  other  relief  in  the 
premises  as  to  your  honors  shall  seem  meet.    And  he  will  ever  pray,"  etc. 

After  trial  judgment  was  entered  for  defendant,  the  following  opinion  be- 
ing rendered: 

"This  case  comes  before  us  on  the  report  of  an  examiner  and  master  in 
chancery.  The  master  has  performed  his  labors  so  carefully  and  ably  as  to 
bring  every  question  of  fact  and  of  law  so  fully  before  us  as  to  render  our 
labor  comparatively  easy;  and,  while  we  cannot  assent  to  all  the  positions  of 
the  master,  we  commend  his  presentation  of  the  law  and  the  facts  to  the 
members  of  the  profession,  as  raising,  in  a  clear  and  forcible  manner,  every 
question. 

"Patrick  McCall,  the  plaintiff,  was  owner  of  a  house  and  lot  in  the  village 
of  South  Fork,  Cambria  county,  in  1878.  In  the  same  year,  he  left  Pennsyl- 
vania for  Eiansas,  where  he  remained  some  three  years.  Before  he  left,  suit 
was  instituted  against  him  by  one  Owen  McCall,  upon  which  judgment  was 
obtained  July  15, 1878.  for  ^121.46,  and  costs.  Upon  a  writ  otft.fa,  upon 
this  judgment,  the  real  estate  was  extended;  and  afterwards,  upon  a  f>end, 
ecpon.p  sold  to  John  Bourke,  the  defendant,  for  $172,  the  amount  of  the  exe- 
cution, with  interest  and  costs.  A  sheriff's  deed  to  John  Bourke,  dated  April 
2,  1879,  duly  acknowledged,  completed  the  legal  title  of  the  defendant.  The 
plaintiff  alleges  that  the  facts  connected  with  the  purchase  create  a  trust; 
that  John  Bourke  is  only  a  trustee  for  Patrick  McCall;  and  prays  for  a  decree 
to  compel  the  alleged  trustee  to  convey  the  legal  title  to  Patrick  McCall,  the 
cestui  que  trust.  The  plaintiff's  bill  allege*  that  John  Bourke  'was  attend- 
ing to  your  orator's  business  at  the  time  of  said  sale  by  the  sheriff  to  the  said 
Bourke.'  See  fourth  paragraph.  If  this  were  so,  it  is  clear  that  the  legal  ti- 
tle of  John  Bourke  would  inure  to  the  benefit  of  Patrick  McCall.  An  agent 
or  attorney  may  not  purchase  the  property  of  his  principal,  and  any  purchase 
so  made  would  inure  to  the  benefit  of  such  principal.  There  is  no  evidence, 
however,  of  any  such  agency.  The  bill  further  asserts,  in  the  fifth  paragraph, 
•that  said  Bourke  purchased  said  property  for  your  orator,  and  not  for  him- 
self.' Upon  this  question  of  fact,  and  the  proof  of  tender,  testimony  has  been 
taken  and  reported  by  the  examiner,  together  with  his  conclusions  as  master 
upon  the  f^cts  and  the  law  of  the  case. 

''The  master  finds  in  accordance  with  the  decisions,  as  matter  of  law, 
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that  a  mere  parol  promise  of  a  purchaser  to  hold  the  land  for  another,  with 
out  more,  does  not  create  a  trust  enforceable  in  equity.  Under  the  statu t 
of  frauds,  more  especially  the  act  of  1856,  in  order  to  create  a  resulting  trust 
one  of  two  things  must  be  shown:  First,  the  purchase  must  be  made  will 
the  funds  of  the  alleged  cestui  que  trust;  or,  second,  there  must  l>e  sucl 
fraud  in  procuring  the  legal  title  as  to  raise  a  resulting  trust  ex  maleflcio. 

**1.  In  the  ciise  before  us  the  defendant  purchased  with  his  own  money 
It  is  true  the  judgment  upon  which  the  sale  was  effected  was  reduced  by  pay 
ments  made  by  the  present  plaintiff,  the  then  defendant;  but  these  credit 
were  unknown  to  the  purchaser,  who  bid  the  full  amount  of  the  judgment 
and  in  furnishing  the  receipts  for  $65,  the  amount  of  payments,  the  then  de 
fendant  only  reduced  the  judgment  to  the  proper  amount,  in  ease  of  the  pui 
chaser,  which  created,  at  most,  but  a  moral  obligation  of  John  Kourke  to  re 

pay- 

*'2.  But  was  the  defendant,  John  Rourke,  guilty  of  such  conduct,  or  mis 
conduct,  as  would  create  him  a  trustee  ex  maleflcio  for  Patrick  McCali 
Let  us  see.  The  trust  in  such  case  must  be  co-ordinate  with  the  title;  i 
other  words,  the  bad  faith  or  fraud  must  be  an  element  of  the  title.  1 
there  was  no  fraud  or  bad  faith  at,  or  connected  with,  the  act  of  purchase,  n 
subsequent  act  of  the  purchaser  could  produce  it.  Let  us,  then,  in  this  ligt 
examine  the  facts  connected  with  the  purchase.  Patrick  McOall,  the  plair 
tiff,  lived  in  Kansas,  and  wrote  to  his  brother,  Philip  McCall,  shortly  befoi 
the  sale,  as  he  swears:  *1  was  in  correspondence  with  my  brother  Philip,  dui 
ing  my  stay  in  Kansas.  I  learned  through  him  that  the  property  was  to  I 
sold.  I  then  wrote  to  him  to  buy  the  property  and  keep  it  for  me  until  sue 
time  as  I  would  want  it,  and  I  would  never  forget  him  for  doing  so.  Phi 
ip*s  statement  of  what  the  last  letter  contained,  as  made  in  my  presence,  an 
before  the  examiner,  was  correct  and  full,  to  the  best  of  my  recoUectian ,  a 
to  what  it  contained.  Philip  wrote  to  me  after  the  sale  and  told  me  wh 
bought  the  property.*  This  is  his  testimony  bearing  upon  the  question,  an 
it  will  be  seen  that  he  authorizes  no  agent  but  Philip  McCall,  and  no  coui^ 
but  a  sale  and  a  purchase. 

"Philip  McCall  testifies,  after  proving  loss  of  letter  of  Patrick  McCall:  •  A 
the  time  I  got  the  letter  I  read  it.  It  stated  for  me  to  go  to  sheriff  Ryan  an 
get  him  to  knock  down  the  property  as  cheap  as  possible,  and  for  me  to  buy 
in,  and  keep  it  until  such  time  as  he  could  pay  me.  I  went  down  to  Sout 
Fork  to  John  Rourke's.  John  Rourke  is  a  brother-in-law  of  mine.  We  talke 
over  the  matter.  I  told  him  that  I  had  a  mind  to  pay  that  debt  which  ws 
against  Patrick  McCall.  He  said  I  should  not  do  it — to  let  it  go  to  sale, 
then  tuld  him,  if  he  wished,  to  keep  it  and  get  his  account  out  of  it.  I  don 
remember  the  exact  words  used.  However,  he  agreed  to  it — to  keep  the  pro{ 
erty  until  such  time  as  he  would  get  what  he  had  against  it  out  of  it.  H 
agreed  to  buy  the  property  at  the  sale,  and  keep  it  until  he  would  get  hi 
money  out  of  it.  He  was  to  keep  the  property  until  such  time  as  Patrick  M< 
Call  would  pay  the  debt,  and  all  that  was  against  the  property,  including  a 
he  owed  him,  John  Rourke.'  Again  he  swears:  *I  did  not  see  John  Rourk 
again  to  speak  to  him  till  the  day  uf  sale.  Between  the  time  when  I  had  th 
conversation  with  John  Rourke  and  the  day  of  sale,  to  make  the  matter  sui 
for  Patrick,  I  came  down  to  Johnstown,  went  to  a  certain  party,  and  ma*] 
arrangement  to  borrow  money,  for  fear  of  any  objection  at  the  sale,  so  as  t 
have  enough  to  secure  it  for  Patrick,  for  it  was  all  he  had.  The  day  of  the  saj 
I  met  Mr.  Rourke  in  Johnstown  at  the  depot.  J  asked  him  if  he  had  mone 
enough  to  pay  on  it.  He  said  he  thought  he  had.  1  said  if  he  didn't  hav 
enough,  I  would  walk  up  the  railroad  to  where  I  could  get  enough  to  pay  o 
it,— to  buy  it.  He  said,  **  Never  mind,  I  have  enough. "  I  told  him  I  wanted 
in  hands,  so  that  when  Patrick  would  pay  all  that  was  against  it,  he  shoul 
get  his  property.    He  then  said  that  was  all  right;  when  Patrick  would  p^ 
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hiin  what  was  »gRinst,  or  he  had  against,  him,  he  (Roarke)  would  give  him* 
Patrick  McCall,  back  his  property.  This  was  all  said  in  presence  of  three  of 
us,  viz.,  John  Kourke,  Michael  McCall,  and  myself.' 

''Michael  McCall  testifies:  'John  Boiirke  and  Philip  McCall  agreed  to  bny 
the  property  in  for  Patrick  McCall.  Joh  n  Rou  rke  bought  the  property.  Phili  p 
McCall  did  the  bidding.  John  Bourke  agreed  that  he  would  give  the  property 
back  to  Patrick  McCall,  when  he  (Patrick  McCain  came  back,  and  would  pay 
him  (Kourke)  the  money  he  had  paid  on  ifc.  Philip  McCall  asked  Rourke  if 
he  had  money  enough  to  buy  the  property  in,  saying  if  he  had  not,  he  (Philip 
McCall)  would  get  It  from  Joseph  Wiss.  John  Rourke  told  him,  to  the  best 
of  my  recollection,  that  he  had  money  enough  to  pay  what  was  against  it* 

"Now,  this  is  all  the  testimony  of  the  plaintiff  as  to  the  facts  occurring  before 
and  at  the  time  of  the  purchase.  And  the  defendant,  on  oath,  denies  every- 
thing alleged  so  far  as  any  trust  is  concerned;  while  in  his  subsequent  letters 
there  is  no  acknowledgment  such  as  would  make  him  a  trustee  ex  maieftdo. 
We  can  find  nothing  in  the  testimony  to  impeach  the  defendant  with  fraud  or 
bad  faith  in  securing  the  legal  title.  He  only  met  the  agent  twice,  and  each 
time  the  agent  sought  hi  m,  and  not  he  the  agent.  The  first  time  the  agent  tells 
him  he  has  received  a  letter  from  the  plaintiff,  and  suggests  a  sale  and  pur- 
chase of  the  property  for  the  plaintiff,  or  a  payment  of  the  judgment.  The 
d^endant  suggests  a  sale,  the  only  thing  authorized  in  the  letter  of  the  plain- 
tiff.  The  second  meeting  was  on  the  day  of  sale,  and  he  &sks  defendant  if  he 
has  money  enough  to  purchase.  The  defendant  tells  him  he  has.  will  trans- 
fer it  to  plaintiff  when  he  is  paid,  etc.  Now  in  all  the  plaintiff's  testimony 
it  nowhere  appears  that  Rourke  sought  by  any  unfair  means  the  title  to  this 
property.  No  doubt  his  main  purpose  was  to  secure  his  own  $125,  and  that 
be  then  intended  to  reconvey  to  plaintiff.  But  the  question  is,  did  he  obtain 
the  title  by  fraudulent  means  such  as  to  make  a  trustee  ex  mal^fteio?  There 
is  no  evidence  that  he  obtained  the  confidence  of  the  plaintiff,  or  of  his  agent 
by  undne  means,  the  approach  being  on  the  other  side.  Nor  is  there  a  scintilla 
of  evidence  that  he,  or  any  one  else  in  his  interest,  sought  to  depreciate  the 
price  of  the  property  in  order  to  acquire  the  title  at  less  than  its  value.  In 
short,  the  sheriff's  sale  seems  to  be  as  fair  as  such  sales  usually  are.  And  the 
mere  fact  that  the  property  sold  at  less  than  its  cash  value  would  not,  cfit- 
eelf,  aid  in  creating  a  trust;  and  what  else  have  we? 

"The  admissions  of  a  defendant  are  always  evidence  against  him;  the  only 
admissions  claimed  here  are  in  alleged  letters  of  defendant.  Yet  it  is  most  un- 
fortunate that  some  of  the  letters  are  lost,  and  parol  testimony  sandwiched  be- 
tween them.  Nay,  worse  than  that,  portions  of  letters  are  lost,  or  not  pro- 
duced, and  we  are  left  to  infer  the  balance  of  the  letter  from  the  portion  pro- 
duced. 

"Philip  McCall  testifies  in  his  testimony  in  ehitf:  *  In  writing  to  Patrick  I 
wrote  him  that  the  property  had  been  sold  and  to  John  Rourke' — ^not  a  word 
about  a  trust.  And  Patrick  McCall  testifies:  'Philip  wrote  me  after  the  sale 
and  told  me  who  bought  the  property.'  Then  comes  this  remarkable  letter 
from  Patrick  McCall  to  Philip  McCall:  *Hartfoud,  March  25, 1879. 

"  'D£AB  Brother:  I  write  to  you  those  fiew  lines  in  return  for  yours  of 
March  7,  and  I  am  glad  to  reed  of  Rourke  getting  the  house  iff  there  is  any- 
thing to  bee  maid  on  it  let  him  have  it  in  toeloome,  and  as  for  the  receipts  I 
wrote  to  Junction  two  weeks  ago  to  the  pomaster  1  sent  money  from  there 
twist  sow  iff  they  are  any  good  to  you  I  will  get  them  all  for  you  and  send  them 
to  in  your  next  letter  let  me  know  how  much  the  house  went  for  and  hoe  all 
all  bid  on  it,  and  was  it  cash  down.' 

"April  12th  he  again  writes: 

"  'Dear  Friend  John:   I  received  your  letter,'  etc. ;  and  after  speaking  of 
the  Owen  McCall  receipts  he  proceeds  to  say:  <I  am  well  satisfied  you  have 
bought  the  house  c§  keep  it.' 
v.llA.no.2 — 14 
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"Now  these  letters  were  directly  after  the  sale  to  Rourke.  Ten  days  after 
the  second  one  Rourke  writes  and  speaks  of  McCall's  receipts,  and  the  pay- 
ment for  the  property  by  himself ;  but  not  one  word  relating  to  a  trust.  Then 
follow  letters  or  statements,  one  of  which  is  admitted  to  be  only  a  portion  of 
a  letter — ^the  other  upon  its  face  is  clearly  so.  The  production  of  a  portion  of 
a  letter,  without  the  whole,  if  receivable  at  all  as  evidence,  is  of  a  very  sus- 
picious character.  The  produced  portion  commences:  *!Now,  I  tell  you  what 
I  will  do;*  what  went  before  this  is  left  to  conjecture.  In  this  paper  Rourke 
states  that  he  will  take  $275  for  the  house  and  half  the  lot,  but  it  contains  no 
reference  to  any  trust  or  promise.  The  next  portion  of  letter  from  Rourke 
says:  <I  would  like  to  have  it  settled  on  the  fifteenth  of  April.  If  you  wish  to 
redeem  it,  you  can  have  it  I  have  neither  heart  nor  eye  for  it.  I  would  wish 
you  to  be  as  smart  as  you  can  and  get  all  things  settled.'  The  first  part  of 
this  letter  is  not  produced,  and  what  we  have  of  it  shows  no  evidence  of  a 
trust. 

"Two  yeara  after  the  sale  Patrick  McCall  returns,  pays  $100  to  Rourke  on 
the  repurchase  or  redemption  of  the  property;  and,  some  time  after,  receives 
the  same  money  back;  and  finally,  some  four  years  after  the  purchase  by 
Rourke,  the  amount  originally  demanded  is  offered  and  refused  by  Rourke. 
Then  counsel  seems  to  have  been  consulted  by  both  parties,  and  we  have  the 
case  here.  Now,  it  is  fairly  presumable  that  the  first  object  of  the  defendant, 
in  making  the  purchase,  was  to  secure  his  own  debt;  and  it  is  equally  proba- 
ble that  he  intended  to  reconvey  tothe  plaintiff  as  soon  as  he  would  be  indem- 
nified. The  evidence  would  show  that  he  got  the  property  at  half  its  value, 
and  that  since  the  purchase  the  property  has  doubled  in  value. 

"The  statute  of  frauds  and  perjuries,  including  the  act  of  1856,  has  been 
and  must  be  sustained  in  all  its  force  and  integrity  by  courts  of  justice.  The 
master  in  the  present  case  properly  enunciates  the  law;  but,  as  it  strikes  us, 
gives  undue  weight  to  the  evidence  adduced  by  the  plaintiff. 

"It  must  always  be  borne  in  mind  the  facts  are  not  decided,  as  in  ordinary 
jury  trials,  by  the  mere  weight  of  the  evidence.  It  must  be  'clear,  explicit, 
and  unequivocal.'  McGinity  v.  McGinity,  68  Pa.  St.  38;  Ifiason^s  Appeal,  Id. 
279;  Lingenfdter  v.  Richey,  62  Pa.  St.  123;  KiaUer's  Appeal,  73  Pa.  St.  399; 
and  other  cases.  The  mind  of  the  chancellor  must  be  fully  satisfied  before  a 
decree  can  be  made.  On  this  subject,  we  refer  without  more,  to  the  opinion 
of  the  supreme  court  in  Moore  v.  Small,  19  Pa.  St.  461.  Upon  the  question 
of  trust,  Peebles  v.  Reading,  8  Serg.  &  R.  484,  has  always  been  a  leading  case; 
and,  though  Judge  Duncan's  opinion  in  that  case  has  not  been  approved  as  a 
whole, — one  portion  having  been  reversed,  and  the  other  questioned, — still,  in 
the  main,  it  stands  as  the  leading  authority  upon  the  question  of  parol  trusts. 
From  that  case  down  it  would  be  only  an  affectation  of  research  to  quote  the 
long  array  of  authorities  vindicating  the  main  position  of  the  leading  case. 
We  have  been  referred  to  the  cases  of  Lippincottw.  Whitman, 83  Pa. St.  244; 
Wolford  V.  Herrington,  86  Pa.  St.  39;  and  CotDperthwaitey.  Bank,  102  Pa.  St. 
397,  as  sustaining  the  plaintiff's  position.  Let  us  briefly  examine  these  cases. 
In  Lippincott  v.  Whitman,  the  facts  never  reached  the  jury.  The  judgment 
was  taken  for  want  of  a  sufilcient  affidavit  of  defense.  The  defendant  testi- 
fied in  her  affidavit  of  defense  that  she  had  been  ensnared  into  signing  a  mort- 
gage which  she  would  not  have  signed  but  for  a  parol  promise  of  plaintiff,  as 
to  its  term,  which  he  afterwards  fraudulently  repudiated.  The  court  below 
rendered  judgment  against  her  for  want  of  a  sufficient  affidavit.  This  the  su- 
preme court  reversed,  and,  if  on  the  new  trial  awarded  her,  evidence  shall  be 
*clear,  explicit,  and  unequivocal,'  as  to  the  facts,  she  will  of  course  prevail. 
In  Wolford  v.  Herrington,  the  action  was  brought  by  husband  and  wife,  in 
right  of  the  wife,  Racliel  Wolford.  She  had  a  friend  who  would  take  the  title 
and  wait  a  year.  Herrington  interposed  and  offered  to  secure  the  property  in 
loriting,  and  give  her  ttvo  years.    The  writing  was  drawn  by  his  order.    He 
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was  asked  at  the  sale  to  sign  it;  he  said:  'Wait  till  I  bid  it  off,  and  then  I 
will  sign  it.'  When  again  asked  to  sign  it  he  said:  *Wait  till  I  get  my  deed, 
then  I  will  sign  it.'  He  afterwards  refused.  The  court  held  this  such  a  fraud 
as  created  a  trust  ex  mal^flcio.  In  Cowperthwaite  v.  Bank,  the  case  was  tried 
upon  an  offer  of  tesU  tnony.  The  defendant  proposed  to  show  that  she  claimed 
a  bona  fide  interest  in  the  property;  that  the  plaintiff's  agent  sought  Jier  and 
proposed  to  bid  it  off  for  her,  to  which  she  assented;  that  he  induced  others  to 
refrain  from  bidding,  whereby  the  title  was  secured  to  plaintiff  at  an  enormous 
sacrifice.  The  court  held  this  to  be  a  fraud  upon  the  defendant,  and  created  a 
trust,  ex  malefldo,  in  her  favor. 

"Kow,  these  cases  are  all  quite  different  from  the  one  before  us,  and  do  not 
impinge  on  the  general  rule.  The  principles  of  the  earlier  cases  remain  in  full 
force.  Thus  we  feel  constrained  to  reverse  the  conclusions  of  the  master  upon 
the  evidence.  But  in  doing  so  we  shall  in  this  equitable  proceeding,  as  nearly 
as  we  can ,  reach  the  ends  of  substantial  justice.  For  the  365  paid  in  ease  of  the 
defendant  on  the  purchase  money,  the  plaintiff  might  have  had  his  action  for 
money  had  and  received.  As  that  would  now  be  barred  by  the  statute  of  limi- 
tation, we  here  insert  it,  and  we  shall  so  frame  our  decree.  And  now,  Sep- 
tember 7,  1885,  this  case  having  been  fully  argued,  it  is  the  judgment  and  de- 
cree of  the  court  that  the  plaintiff's  bill  be  dismissed,  and  that  he  pay  the 
costs,  including  a  fee  of  $100  to  the  master,  excepting  the  sum  of  $90,  which 
portion  of  the  costs  shall  be  paid  by  John  Ilourke,  the  defendant." 

Wm,  H.  Sechler,  for  appellant.    Daniel  MoLaughUn,  for  appellee. 

Per  Curiam.  A  demurrer  to  the  bill  m  this  case  would  have  been  fatal  to 
it,  for  there  is  not  enough  set  forth  therein  to  raise  a  resulting  trust  in  favor 
of  the  plaintiff.  An  oral  agreement  to  purchase  for  another  at  a  bona  fide 
sheriff's  sale  will  not  of  itself  raise  a  trust  of  any  kind.  Fraud  at  the  time  of 
the  sale,  or  the  payment  of  the  purchase  money,  is  necessary  in  order  to  toll 
the  statute  of  1856,  neither  of  which  appears  to  be  alleged  in  the  bill.  The 
utmost  that  can  be  inferred  from  its  language  is  that  Kourke  agreed  to  pur- 
chase the  property  from  McGall,  and  afterwards  refused  to  pei-form.  This, 
however,  on  all  authority,  is  insufficient  to  create  a  resulting  trust.  As  for 
the  facts  of  the  case,  they  have  been  so  well  disposed  of  in  the  opinion  of  the 
learned  judge  of  the  court  below  as  to  render  further  comment  by  us  unnec- 
essary. 

The  Judgment  is  affirmed. 


Bonnell's  Appeal. 

(Supreine  Oourt  of  Pennsylvania,  ^November  1,  1886.) 

Uotbt— Pkbsonal  Defeksb. 

In  an  action  for  foreclosure  of  a  mortgage,  the  grantee  of  the  mortgaged  premises 
sought  to  have  credited  on  the  principal  debt  the  paynieDts  of  interest  made  by  the 
mo'rt^agor  in  excess  of  the  legal  rate.  Held,  that  the  defense  of  usury  is  a  personal 
right  of  the  One  who  pays  it,  and  cannot  be  transferred. 

Appeal  from  court  of  common  pleas,  Butler  county. 

This  is  an  action  for  the  foreclosure  of  a  mortgage  upon  real  estate  which 
had  been  conveyed  by  the  mortgagor,  Smith,  to  Bonnell  by  deed  of  general 
warranty.  For  some  time  Smith  had  been  paying  7  per  cent,  interest  on  the 
mortgage  debt,  that  being  1  per  cent,  in  advance  of  the  legal  rate.  It  so  hap- 
pened that  Smith  had  no  interest  in  making  any  defense,  and  in  the  foreclosure 
proceedings,  which  were  begun  by  issuing  scire  facias  on  the  mortgage,  Bon- 
nell, as  owner  of  the  land,  undertook  to  defend,  and  asked  that  the  payments 
made  by  Smith  in  excess  of  the  legal  rate  be  credited  on  the  principal. 

Clarence  Walker,  for  plaintiff  in  error.  Ko  appearance  for  defendant  in 
error. 
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Green,  J.  We  are  unable  to  discover  in  the  appellant's  affidavit  any  defense 
of  wliich  he  can  avail  himself.  He  sets  up  ntithing  but  usnrj  paid  by  the 
mortgagor,  but  he  does  not  aver  that  the  mortgagor  desires  to  defend  on  that 
ground.  The  mortgagor  is  the  defendant  in  the  acire  facias,  and  if  he  desires 
to  make  the  defense  of  usury  he  can  do  so.  But  in  the  present  state  of  the 
law  that  defense  is  personal,  and,  if  the  debtor  does  not  choose  to  make  it,  one 
who  is  a  stranger  to  the  contract  cannot.  Wlien  the  appellant  bought  the 
land  of  the  mortgagor  the  mortgage  in  question  was  spread  upon  the  record, 
and  he  bought  with  his  eyes  open.  He  knew  the  precise  amount  of  .the  lien 
which  incumbered  the  land,  just  as  well  as  if  it  had  been  a  judgment.  In 
Trust  Co.  V.  Roaehury,  81  Pa.  St.  309,  we  held  tlmt  when  an  owner  of  land 
borrowed  money  at  usurious  interest,  and  gave  a  bond  for  its  paymenton  which 
judgment  was  entered,  and  he  was  afterwards  adjudged  a  bankrupt,  and  bis 
land  was  sold  by  the  assignee,  the  purchaser  could  not  have  the  judgment  re- 
duced by  the  amount  of  the  usury.  In  the  opinion  all  the  recent  decisions 
were  reviewed,  showing  the  changes  in  our  usury  law.  Mercub,  J.»  said: 
"The  defendant  in  error  does  not  claim  as  a  creditor.  He  claims  as  a  pur- 
chaser at  a  sale  made  several  months  after  the  entry  of  the  judgment.  He 
bought  with  full  notice  of  its  existence.  He  knew  that  he  bought  subject  to 
its  incumbrance.  Presumably  he  paid  a  sum  equal  to  the  amount  of  the  judg- 
ment, less  tlian  he  would  otherwise  have  done.  He  was  not  defrauded.  He 
got  just  what  he  purchased. "  We  are  unable  to  see  how  the  fact  of  a  general 
warranty  in  the  appellant^s  deed  changes  the  situation.  The  right  of  action 
on  that  account  remains,  but  how  it  can  confer  a  right  to  the  covenantee  to 
set  off  usury  against  the  niortga;ree,  which  the  mortgagor,  who  is  the  cove- 
nantor, does  not  choose  to  assert  in  defense  against  the  mortgage,  we  cannot 
understand. 

J  udgmen  t  affirmed. 


Jennings  «•  Lonodon  and  another. 
f^8uprem6  Qntrt  of  Fennt^vania.    October  Tenn,  1887.) 

1.  TBUBn—RBBULTiNo— Pdbchasb  by  Huhbakd  with  Wirs'fl  MoirsT. 

A  husband  bought  land,  payinj;  for  it  in  part  with  his  wife's  inonej.  This  land 
be  sold,  and  bouglit  other  land,  liis  wife  joining  with  him  in  the  sale.  Held,  thai 
there  was  no  resulting  trust  giving  the  wife  a  claim  on  the  land  last  purchased.' 

2.  Samb—Rstoppbl  to  Asbebt— Joiniko  with  Hosband  iv  ^s&iovuKin  to  Cbbditobs. 

After  a  wife  has  joined  iier  husband  in  an  assignment  for  the  benefit  of  creditors, 
and  the  property  so  assigned  has  been  sold,  and  the  creilitors  paid  from  the  pro- 
ceeds, it  is  too  late  for  the  wile  to  assert  a  claim  on  the  property  so  assigned  for  a 
resalting  trust  for  money  of  hers  given  in  payment  for  the  prop'erty. 

Error  to  the  court  of  common  pleas,  Greene  county. 

8ilas  Jennings,  tlie  father  of  Joseph  Jennings,  bought  a  small  farm, paying 
for  it  in  part  with  money  of  Iiis  wife.  This  farm  Silas  Jennings  sold  to 
Joseph  Dunn,  his  wife  joining  in  the  deed.  About  tlie  time  of  tliis  sale^  Silaa 
Jennings  l)ought  anotlier  farm  from  Joseph  Clutter,  paying  for  it  partly  in 
cash  and  giving  his  obligations  for  the  balance.  He  afterwards  sold  part  ol 
tills  farm  to  James  Dunn,  his  wife  joining  in  the  deed.    This  sale  left  Jen- 

>In  some  states,  when  a  conveyance  is  made  to  one  person,  the  consideration  foi 
which  moves  from  another,  a  tnint  results  in  favor  of  the  latter  Bigley  v.  Jones,  (Pa.) 
7  Atl.  Rep.  64;  Donlin  v.  Bradley,  (111.)  10  N.  E.  Rep.  11 ;  Harris  v.  Mclntyrc,  (111.)  « 
N.  E.  Rep.  182;  Springer  v.  Young.  (Or.)  12  Pac.  Rep.  400;  Smith  v.  Brown,  (Tex.)  1 
8.  W.  Rep.  673;  Be«lford  v.  Graves.  (Ky.)  Id.,  note  637;  Ward  v.  Matthews.  (Cal.)  14 
•  Pac  Rep.  604.  And  such  trust  results,  even  though  the  consideration  has  been  in  fnct 
advanced  by  the  grantee  for  tlie  otlier  pension,  the  grantee  holding  the  title  as  security 
for  sucli  advances.  Barroiliiet  v.  Ans^puclier,  (Cul.)  8  Pac.  Rep.  804  :  Walton  v.  Karnes, 
(Cal.)  7  Pac.  Rep.  676.  But  see,  to  the  contrary,  In  re  Wood,  6  Fed.  Rep.  443:  Bear  ▼. 
Koenigstein,  (Neb.)  20  N.  W.  Rep.  104. 
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I  possession  of  about  62  acres  of  this  Clutter  farm.  In  payment  of 
he  notes  still  due  for  this  farra,  Jennings  gave  H.  Andrew  a  judg- 
te,  which  was  recorded.  Jennings  being  involved,  his  wife  obtained 
Lt  against  him  for  the  araoitnt  of  her  money  used  in  payment  for  the 
^Ifterwards  Jennings  made  an  assignment  of  the  land  to  Andrew  for 
fit  of  his  creditors,  and  his  wife,  following  the  advice  of  Gibson  Long- 
brother,  joined  in  the  assignment.  Under  order  of  court  duly  ob- 
tie  land  was  offered  for  sale,  and  the  crier's  bid  of  827.50  per  acre  was 
bid  made.  At  a  second  sale,  after  some  bidding,  the  land  was  adju- 
X)  Longdon  at  826  an  acre.  The  court  confirmed  the  sale,  and  the  pur- 
»ney  was  paid,  Longdon,  however,  having  to  obtain  money  from  An- 
pay  for  it.  The  proceeds  of  the  sale  were  used  up  in  payment  of 
8^  debts.  His  wife  declared  thereupon  that  her  consent  to  the  assign- 
id  been  obtained  by  fraud,  and  that  she  had  been  defrauded  of  her 
I  the  money  which  went  to  pay  for  the  Clutter  land.  Jennings 
an  action  against  Andrew  for  the  land  sold  under  the  assignment  in 
his  wife.  Andrew  dying,  Jennings  and  his  wife  took  a  voluntary 
After  this,  Jennings  and  his  wife  sold  their  interest  in  the  matter 
son,  Joseph  Jennings,  who  brought  this  action  of  ejectment  for  the 
IS  conveyed  to  him.  The  court  below  came  to  the  conclusion  that, 
\  facts  of  the  case»  the  plaintiff  should  not  recover,  and  directed  a  ver- 
defendant.    Haintifl  brings  error. 

Curiam.  We  have  examined  both  the  argument  of  the  learned  coun- 
the  plaintiff,  and  also  the  evidence  submitted  to  ns,  with  care,  and 
it  examination  we  have  come  to  the  conclusion  that  there  is  nothing 
ise  which  requires  a  reversal.  The  evidence  to  establish  a  resulting 
Is  of  its  purpose,  and  even  if  such  trust  were  established  in  Mrs.  Jen- 
he  was  too  late  in  asserting  it.  Neither  can  we  see  that  she  was  de- 
in  the  deed  of  assignment.  The  principal  halt  in  the  matter  seems 
Eit  the  pmperty  did  not  sell  for  enough  to  satisfy  her  judgment  against 
)and.  Had  it  been  otherwise,  we  should  doubtless  never  have  heard 
ase.    The  judgment  is  affirmed. 


EBSBER8  OF  DONEGAL  TP.  V.  OVSRSBEBS  OF  SUOAR  CRBEK*  TP. 

{8u2>reme  Court  of  PenMylvania.    October  Term,  1887.) 
R— Sbttlkmeht. 
9  evidence  showed  that,  at  the  time  of  pauper's  birth,  her  parents  had  their 

settlement  in  D.  township,  where  they  resided  for  14  or  15  years ;  that  the 
r  then  abandoned  the  family,  and  never  took  any  further  care  of  them,  bat 
ved  into  another  township,  and  bought  land,  and  Jived  with  another  woman  ; 
the  motiier  (but  at  what  time  did  not  appear)  sold  the  place,  and  removed  into 
wnship,  and  afterwards  married,  and  went  to  live  with  her  second  husband 

townsnip.  The  panper  lived  with  her  mother  both  in  A.  and  S.  townships, 
he  evidence  did  not  show  that  the  mother  acquired  any  settlement  in  8.  dur- 
he  minority  of  the  pauper,  or  that  the  pauper  acquired  any  settlement  after 
iiajority.  Htldj  that  D.  township  was  the  last  place  of  le<;al  settlement  of  tlie 
er. 

-PROCEBDINGS  FOB  REMOVAL  OF  PaUPBR. 

lere  a  pauper,  having  a  settlement  in  D.  township,  came  into  S.  township,  bat 
e  acquiring  a  settlement  became  insane,  and  was  sent  to  the  lunatic  asylum, 
that  this  was  not  a  case  within  Pennsylvania  act  June  13,  1836.  |  23,  relating 
iief  of  panpers  who  become  sick  or  die  before  acquiring  a  settlement,  and  pro- 
g  for  notice  to  the  township  of  their  settlement  and  proceedings,  by  complaint 
e  the  qnartAr  sessions ;  but  that  the  overseers  could  proceed  under  sections  16 
.8  of  that  act,  providing  for  proceedings  for  removal,  by  information  before 
strate,  and  the  removal  need  not  be  actual,  but  a  transfer  by  delivery  of  the 
'  of  removal  la  suihcient. 

to  court  of  quarter  sessions,  Armstrong  county. 
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On  the  tiial  of  this  case  in  the  court  of  quarter  sessions  the  following  opin- 
ion was  rendered: 

"  In  the  matter  of  the  appeal  of  the  overseers  of  the  poor  of  Donegal  township 
from  an  order  of  removal  of  eighteenth  February,  1885,  removing  Emma  Wol- 
ford  from  Sugar  Creek  township,  Armstrong  county,  Pennsylvania,  to  Donegal 
township,  Butler  county.  The  facts  of  this  case,  as  nearly  as  can  be  gathered 
from  the  evidence,  are  as  follows:  Prior  to  the  year  1855,  Andrew  Wolford 
and  Mary  Ann  Wolford,  his  wife,  were  living,  and  had  their  legal  settlement 
in  Donegal  township,  Butler  county,  where  they  were  duly  domiciled  and  re- 
sided. The  name  of  the  wife  before  her  marriage  was  Mary  Ann  Fair.  Dur- 
ing tlieir  coverture  they  had  more  than  one  child,  and  of  the  children  born  to 
them  was  Sarah  Emma  Wolford,  who  was  bom  while  they,  the  parents,  were 
living  on  the  farm  known  as  the  *  Stewart  Farm,*  in  Donegal  township,  which 
had  been  purchased  by  Wolford  from  one  Stewart  in  1855.  According  to  the 
testimony  of  one  witness,  Sarah  Emma  was  bom  in  the  year  1855,  but  the 
mother  swore  that  she  was  born  in  1857,  December  of  that  year.  Subsequent 
to  the  birth  of  tliis  child,  who  is  now  the  subject  of  tliis  controversy,  Andrew 
Wolford  continued  to  reside  upon  the  same  land  until  1863  or  1862,  and  al- 
together he  lived  with  his  famiJy  in  Donegal  township  about  14  or  15  years, 
in  that  time  being  the  owner  of  some  two  tracts  of  land  on  which  he  had 
dwelled.  About  the  year  1862  or  1868  the  husband,  Andrew  Wolford,  gave 
notice  to  his  wife  that  he  could  not  live  with  her  longer,  and,  doubtless  in 
pui-suance  of  an  arrangement  with  a  former  house- maid,  he  departed  from  the 
neighborhood,  the  house-maid,  Mag.  McDermott,  disappearing  at  about  the 
same  time.  He  then  abandoned  his  wife  and  family,  and  never  returned  to 
live  with  them,  or  took  any  further  care  of  them  afterwards.  After  his  de- 
parture, at  what  particular  time  it  does  not  appear,  the  farm  was  sold  at  sher- 
iff's sale,  and  bought  in  at  a  nominal  sum  of  SlOO  by  the  brother-in-law  of 
Mrs.  Wolfoi*d,  under  an  arrangement  with  her  by  which  she  was  to  have  some 
advantage  on  a  sale,  which  she  did  afterwards  have,  getting  in  all  something 
over  ii^l,000.  Afterwards  this  money  was  used  in  the  purchase  of  a  farm  in 
Washington  township,  Armstrong  county,  which  Mrs.  Wolford  bought  from 
EUenberger,  which  she  sold  to  Foster.  She  then  appears  to  have  used  the 
proceeds  of  this  sale  in  buying  a  piece  of  land  in  Fairview  township,  Butler 
county,  which  she  again  sold.    The  proceeds,  about  $1,250,  were  then  loaned 

to Devinney,  her  late  husband.     Mrs.  Wolford  appears  to  have  lived  on 

the  Washington  township  farm  for  about  three  years,  and  Sarah  Emma  then 
lived  with  her.  She  also  lived  about  the  same  length  of  time  on  the  Fair- 
view  township  farm,  where  Sarah  Emma  also  lived  with  her.  In  October. 
1884,  she  bought  land  in  Sugar  Creek  township,  Armstrong  county,  for  which 
she  paid  $1,000,  and  moved  on  to  it  in  April,  1885.  Sarah  Emma  appears 
to  have  lived  out  at  times,  but  made  her  home  with  her  mother  or  in  De- 
vinney's  family.  Mrs.  Wolford  appears  to  have  remained  in  the  neighbor- 
hood of  her  former  home  for  some  years  afterwards,  and  received  visits  from 
her  husband,  Wolford,  but  they  never  seem  to  have  cohabited  after  the  first  sep- 
aration, and  neither  appears  to  have  suffered  much  mental  anguish  on  that 
account.  The  husband  made  overtures  of  resuming  marital  relations  with  his 
wife  in  case  anything  should  happen  to  his  paramour,  which  she  refused  to  ac- 
quiesce in.  He  then  departed  for  good.  After  leaving  his  wife  he  adopted 
the  name  of  Andrew  Hershey,  and  was  seen  and  recognized  afterwards  by 
different  persons,  and  was  generally  known  as  Andrew  Hershey.  In  1870 
he  bought  a  piece  of  land  in  Shaler  township,  Allegheny  county,  worth  some 
$2,500,  to  which  he  afterwards  derived  title.  A  house  was  built  on  this  land 
by  James  Boach  for  Wolford,  or  Hershey,  about  1879  or  1880.  B.  H.  Boach 
says  he  lived  on  the  land  in  Shaler  township  ever  since  the  house  was  built. 
He  died  in  February,  1884.  There  is  no  positive  testimony  that  Wolford,  or 
Hershey,  was  ever  married  to  any  other  than  the  mother  of  the  said  Sarah^ 
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Emma  Wolford;  though  he  was  living  with  the  McDermott  woman  in  the 
Shaler  township  house  previous  to  his  death.  Mrs.  Wolford,  after  the  separa- 
tion, at  some  time,  procured  a  divorce  from  her  husband,  and  then  mnrrled 
Devinney,  with  whom  she  lived  in  Sugar  Creek  township  until  his  death,  it 
would  seem,  on  the  land  of  Devinney.  Papers  are  also  in  evidence  showing 
the  assessment  to  Andrew  Hershey  of: 

28  acres  of  land  in  Shaler  tp.,  valued  at    -  -  -  -    82,240 

2-story  frame  house,    ------  500 

Horse,  --------60 

—for  the  years  1882.  1883, 1884. 

**  Also  receipts  for  taxes  for  1883  and  1884.  And  a  paper  not  in  evidence 
shows  payment  of  taxes  by  Andrew  Hershev  in  Shaler  township  for  the  yeai-s 
1881.  1882,  1883.  It  also  appears  that  in 'the  year  1883  the  pauper,  Sarah 
Emma,  was  declared  a  lunatic,  and  was  confined  in  the  hospital  at  Dixmont, 
where  she  has  continued  to  remain.  It  is  in  evidence  that  at  the  time  the  or- 
der of  removal  was  taken  out  she  was  not  discharged  from  the  hospital,  but 
was  there  at  the  time,  consequently  there  was  no  actual  delivery  of  the  pauper 
in  person  to  the  overseers  of  Donegal  township. 

"From  these  facts  it  is  clear,  and  we  now  find,  that  the  said  Sarah  Emma 
Wolford,  at  the  time  of  her  birth,  acquired  an  actual  settlement  in  Donegal 
township,  Butler  county,  by  virtue  of  the  then  actual  settlement  of  her  parents 
in  that  township  at  the  time. 

"We  further  find  that  up  to  the  removal  of  the  mother  from  that  township 
she  was  still  a  minor,  and  had  till  that  time  derived  no  other  settlement ;  which 
would  be  conclusive  as  to  the  request  of  the  first  point  of  the  defendant,  (or 
appellee,)  and  that  point  is  therefore  affirmed.  Overseers  v.  Fairfleldt  112  Fa. 
St.  105,  8  Atl.  Rep.  862;  Wayne  Tp,  v.  Jersey  Shore,  81  Pa.  St.  264. 

"But  the  appellant's  counsel  would,  at  the  very  threshold  of  this  case,  have 
it  dismissed,  for  the  reason  that  it  is  distinctly  within  the  twenty-third  sec- 
tion of  act  of  twelfth  June,  1836,  (Purd.  Dig.  1349,  pi.  59.)  We  fail  to  find 
throughout  the  testimony  any  evidence  to  support  the  theory  of  sudden  falling 
sick  or  emergency,  as  contemplated  in  that  section.  Two  years  prior  to  these 
proceedings  the  pauper  had  been  declared  insane,  and  was  duly  committed  to 
the  hospital,  and  at  that  time  she  had  been  some  years  a  resident  of  Sugar 
Creek  township.  In  such  a  case,  if  the  place  of  actual  legal  settlement  had 
been  known,  the  order  ot  removal  of  the  pauper  to  her  proper  district  might 
have  preceded  proceedings  de  lunatieo  inquirendo.  But  it  so  frequently  hap- 
pens that  in  such  cases  the  actual  settlement  of  the  alleged  pauper  may  not  at 
once  be  known,  if  these  proceedings  in  lunacy  would  have  to  be  postponed 
until  the  place  of  legal  settlement  were  determined  much  hai:p[i  might  result. 
So  that  we  deem  it  entirely  right  to  have  postponed  the  ascertainment  of  the 
legal  settlement  of  the  pauper  till  after  the  inquiry  of  lunacy  had  taken  place. 
The  first  duty  dictated  by  both  humanity  and  public  safety  was  clearly  to  pro- 
vide for  the  care  and  custody  of  the  unfortunate  lunatic.  Having  done  so,  in 
this  instance,  we  think  the  position  of  the  appellant  is  untenable  that  the  or- 
der of  removal  was  invalid  because  there  was  no  actual  delivery  of  the  pauper 
at  the  time  of  the  service  of  the  order  of  removal  upon  them.  BlewitVs  Case^ 
11  Phila.  652.  The  overseers,  therefore,  performed  their  duty,  after  having 
reason  to  believe  that  the  township  of  Donegal  was  the  place  of  the  last  legal 
settlement  of  the  pauper,  to  obtain  an  order  of  removal  to  that  township, 
which  was  the  course  taken  in  the  case  of  Overseers,  etc,  v.  Directors,  etc,, 
Schuylkill  Co,,  44  Pa.  St.  481,  afterwards  remedied  in  respect  to  jurisdiction 
by  the  act  of  fifteenth  April,  1867.  See  Directors,  etc,,  v.  Overseers,  etc. ,  91  Pa. 
St.  438;  Overseers,  etc.,  v.  Forest  Co.,  Id.  406.  We  have  thus  covered  the 
ground  embraced  in  the  first,  second,  fourth,  and  tenth  points  presented  by  the 
ooansel  for  the  appellants,  which  we  do  not  think  are  sustained  by  the  law  of 
this  case,  and  they  are  therefore  answered  in  the  negative. 
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"In  respect  to  the  fifth  point  raised  by  the  appellants'  counsel,  namely,  th; 
the  father  of  Sarah  Emma  Wolford,  having  acquired  property  in  AUeglier 
county  subsequent  to  his  departure  from  Donegal  township,  that  tlie  settl 
ment  of  the  father  was  communicated  to  the  daughter.  We  think  the  positic 
thus  maintained  by  appellants*  counsel  would  be  good — First,  if  the  said  Ai 
drew  Woiford  had  continued  to  be  the  liead  of  his  family,  (Burrell  Tp. ' 
Guardians  of  Poor,  62  Pa.  St.  474;)  and,  second,  if  the  father,  as  such  het 
of  the  family,  had  acquired  a  legal  settlement  elsewhere  than  in  Doneg 
township  prior  to  the  daughter  attaining  her  legjU  majority  or  emancipatic 
from  the  family  of  her  father.  But  the  testimony  does  not  establish  that  fac 
Coupled  with  the  fact  of  ownership  of  land,  there  must  have  been  an  actu 
residence  upon  it  for  one  whole  year  at  least.  Overseers,  etc,,  v.  Overseers,  eU 
112  Pa.  St.  99,  8  Atl.  Hep.  862.  If  it  were  otherwise,  and  the  mere  fact 
ownership  of  real  estate  could  confer  settlement,4;hen  a  man  would  be  entitl 
to  a  settlement  in  every  township  and  district  in  which  he  might  own  re 
estate.  Accordingly,  we  decline  to  affirm  the  appellants*  fifth  point,  and 
refusing  the  appei hints'  fifth  point  we  affirm  the  converse  position  of  the  d 
fendants*  or  appellees*  third  point. 

**The  appellants*  sixth  point  requires  us  to  find  that  Andrew  Woiford  lu 
a  settlement  in  Shaler  township.  Allegheny  county,  by  virtue  of  the  paymei 
of  taxes  in  that  township  in  1881,  and  subsequently.  This  would  be  son 
three  years  after  she,  Sarah  Emma,  had  attained  her  majority.  There  is  t 
evidence  that  she  had  accompanied  her  father  to  that  township  by  which 
derivative  settlement  after  majority  might  have  been  acquired.  And  althouc 
there  was  a  legal  separation  at  some  time  between  the  mother  and  father,  y 
that  could  not  sever  the  relation  between  the  father  and  daughter,  and  1 
must  be  reganled  still  as  the  father,  and  was  capable  of  communicating 
legal  settlement  to  his  daughter,  unless  she  had  become  insane  before  atUiii 
ing  her  majority.  Montourscille  y.  Fairfield  Tp.,  supra,  106.  The  settl 
ment  of  the  father  is  therefore  the  settlement  of  the  child  until  it  becomes 
age  or  emancipated.  Id.  106;  Overseers,  etc.,  v.  Overseers,  etc.,  3  Watts  & 
549;  Leiris  v.  Turbnt,  15  Pa.  St.  146;  Overseers, etc.,  y,  Eldred  2*p.,84  Pa.S 
429.  We  decline,  therefore,  under  the  facts  of  this  case,  to  sust;iin  the  a 
pellants*  sixth  point.  And,  as  we  do  not  think  the  pauper  ever  acquired 
legal  settlement  in  Shaler  township,  we  refuse  the  eighth  point  of  appellan 
The  appellant  (or  plaintiff)  in  this  case  does  not  seem  to  contend  as  to  ti 
fact  of  the  settlement  of  the  child  following  that  of  the  father,  nor  to  insi 
or  even  assert  that  she  derived  a  derivative  settlement  from  the  mother,  s 
though  the  line  of  examination  of  the  witnesses  suggests  that  purpose.  ] 
fact  the  eleventh  point  of  plaintilTs  wholly  ueg.itives  the  purpose  of  showin 
that  she  ever  w^:is  so  emancipated  as  to  relieve  the  father.  However  that  m: 
be,  we  have  found  that  when  she  came  of  age  there  is  no  evidence  binding 
show  that  she  w:is  chargeable  upon  Shaler  township.  The  father,  at  tin 
time  had,  it  is  true,  acquired  pro^)erty  in  that  township,  but  the  evidence  do 
not  show  that  he  had  stH^ureii  a  settlement  in  Siialer  township.  It  might  lia^ 
Ihmmi  possible  that  Mrs.  Deviuuey,  jifier  her  divorce  from  Woiford,  acquired 
setlKnient  in  Wiishiugton  township,  Armstrong  county,  or  Fairview,  Buti( 
county.  Ivfore  her  marriage  with  Devinrtey,  but  the  evidence,  although  sho\ 
ing  that  she  wjis  Mrs.  Devinney,  does  not  dis-Mose  how  long  she  had  bet 
marritxi  to  Devinney.  And  while  we  think  that  she,  Sarah  Emma,  was  ( 
sv>uud  mind  when  she  attained  her  majority,  unless  she  rem:iined  with  h( 
father's  family  she  w;isem.4noi{\ited,a:id  could  by  her  own  acts  have  acquire 
a  settlement  elsewhere  than  she  h;ul  acquired  at  her  birth,  yet  the  evident 
diH>s  not  sutVioiently  show  that  she  did  so.  The  eleventh  point  of  tlie  plainti 
is  theivfore  nu'useTi. 

''The  seventh  and  ninth  points  c«main  to  be  considered,  which  are  aa  fo 
lows: 
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Point.  There  is  no  sufficient  evidence  that  Sarah  Emily  Wolford 
d  a  settlement  in  Donegal  township. 

oint.  Under  all  the  evidence  in  this  case,  the  appeal  of  the  Donegal 
erseers  should  be  sustained. 

elusion  is  unavoidable  that  Andrew  Wolford  and  his  wife,  at  the 
ih  Emily,  were  legally  settled  in  Donegal  township.  Butler  county, 
e  we  negative  the  seventh  point,  because  that  settlement  at  once 
.he  settlement  of  the  child.  Did  she  acquire  another  settlement, 
)T  own  acts  after  attaining  her  majority,  or  by  virtue  of  the  re- 
ore  to  her  mother?  The  mother,  it  is  true,  after  her  separa- 
er  first  husband,  was  the  owner  of  and  actually  lived  on  two 
d,  neither  of  which  were  in  Donegal  township,  and  in  each  case 
»  was  sulficleutly  long,  if  she  h^  come  within  the  ruling  of 
Overseers,  etc*,  v.  Eldred  Tp,t  84  Fa.  St.  429,  to  have  conferred 
rights  upon  her.  But  it  is  not  affirmatively  shown  that  at  the 
jedi  in  either  Fairview  or  Washington  township  she  was  then 
»m  her  first  husband,  or  that  she  was  not  then  married  to  Devin- 
X)nd  husband.  And  at  this  time,  during  the  minority  of  the 
irah  Emily,  and  in  full  accord  with  the  position  of  the  plaintiff, 
sttleroent  of  the  father,  if  there  was  a  change  of  settlement  as  to 
inegal  township,  would  be  communicated  to  his  child  Sarah  Emily, 
no  change  as  to  him,  and  none  is  shown  until  1881,  then  his  legal 
ras  in  Donegal  township,  and  the  child's  would  also  remain  un- 
(ut  the  father  seems  to  have  withdrawn  all  parental  care  from  the 
bis  separation  from  his  wife,  and  the  child  thereafter  continued 
ther.  The  mother,  however,  removed,  and  came  into  Armstrong 
re  she  lived  with  her  husband  Devinney,  and  the  child,  the  pau- 
X)miug  a  member  of  the  family  of  the  step-father  the  same  settle- 
did  not  attach  to  the  child  tliat  did  to  the  mother.  The  mother, 
the  marriage,  derived  a  new  settlement  if  her  husband  then  had 
ok  his.  But  by  reason  of  merely  residing  in  the  family  the  child 
She  must  come  within  some  of  the  provisions  of  the  statute  con- 
right  of  settlement.  The  mere  residence  in  her  step-father's 
fts  under  a  contract  for  wages,  could  not  be  regarded  as  sufiicient. 
'p.  V.  Davidson  Tp.,  71  Fa.  St.  376.  No  such  contract  relation 
own  to  have  existed.  The  mother  has  testified  that  she  worked 
Eow  much  of  her  time  and  where  is  not  stated;  this  is  too  vague 
te  to  establish  a  settlement  by  virtue  of  service, 
e  residence  with  her  step-father  has  been  deteimined  confers  no 
Lement  Directors  v.  James,  2  Watts  &  S.  668 ;  Wayne  Tp.  v.  Jer- 
I  Fa.  St.  264;  Northumberland  Bor.  v.  Milton  Bor..  9  Atl.  Bep. 
I  latter  case  all  the  authorities  are  exhausted  by  Rockefeller, 
lis  conclusions  affirmed  by  the  supreme  court.  There  are,  how- 
B6  in  the  present  case  somewhat  within  the  ruling  of  tlie  recent 
ker  City  v.  Overseers,  etc.,  9  Atl.  Kep.  457.  But  in  the  case  last 
sband  (the  pauper's  father)  never  lived  in  Fennsylvania.  The 
lired  an  actual  settlement  by  her  own  acts,  and  it  was  held  that 
i^ed  a  settlement  through  his  mother.  He  never  had  one  in  the 
[h  his  father,  who  was  never  domiciled  in  the  state.  In  the  pres- 
futher  was  domiciled  in  the  state,  acquired  a  settlement  in  the 
B  remained  here,  and,  whether  his  settlement  changed  or  not,  his 
3ility  for  support  of  his  family  followed  him.  By  virtue  of  his 
his  daughter  Sarah  Emma  acquired  an  actual  settlement,  which 
fact  in  the  Parker  City  Case. 

*seers  of  Sugar  Greek  having  succeeded  in  establishing  the  fact  of 
actual  settlement  of  the  pauper  in  Donegal  township,  we  tliink 
theu  was  cast  upon  the  plaintiff  to  show  affirmatively  that  that 
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original  settlement  was  lost  either  by  removal  of  the  pauper  from  the  state, 
and  the  acquisition  of  an  extrastate  settlement,  or  by  showing  that  she  had 
acquired  a  new  settlement  in  some  other  district  in  the  state.  This  has  not 
been  done. 

"And  now,  twenty-ninth  August,  1887,  all  the  points  of  the  plaintiff  in- 
consistent with  this  opinion  are  refused,  and  all  the  points  of  the  defendant 
appellees  consistent  with  this  opinion  are  sustained,  all  others  refused.  And 
we  further  find  that  Donegal  township,  Butler  county,  was  the  place  of  last 
legal  settlement  of  said  Sarah  Emma  Wolford,  and  chargeable  with  the  costs 
of  her  maintenance  and  support,  and  the  costs  of  this  proceeding.  The  order 
of  removal  is  sustained,  and  the  appeal  dismissed." 

To  which  order  and  judgment  Donegal  township  excepted  for  the  following 
reasons: 

First,  The  court  erred  in  finding  that  the  court  of  quarter  sessions  of  Arm- 
strong county  had  jurisdiction  of  these  proceedings. 

Second.  The  court  erred  in  finding  the  last  place  of  legal  settlement  of 
Sarah  Emily  Wolford  was  in  Donegal  township. 

Third,  The  court  erred  in  its  answer  to  the  first  point  of  plaintiff  in  error, 
which  point  and  answer  are  as  follows:  "(1)  The  undisputed  evidence  in  this 
case  is  that  Sarah  Emily  Wolford,  the  pauper,  fell  sick  in  Sugar  Creek  town- 
ship, so  that  she  could  not  be  removed,  and  it  thereupon  became  the  duty  of 
the  overseers  of  Sugar  Creek  township,  if  they  wished  to  recover  from  Donegal 
township,  to  proceed  in  the  manner  set  forth  in  the  act  of  thirteenth  June, 
1836,  §  23,  (P.  L.  546;  Purd.  Dig.  p.  1349,  pi.  59:)  and,  having  failed  to  do 
so,  this  appenl  must  be  sustained.    Awtwer.  Refused.*' 

Fourth.  The  court  erred  in  its  answer  to  the  second  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  "(2)  Under  the  evidence  in 
this  case  the  overseers  of  the  poor  of  Sugar  Creek  township,  if  they  had  any 
remedy,  were  bound  to  enforce  It  in  the  quarter  sessions  of  Butler  county. 
A.  Refused." 

Fifth.  The  court  erred  in  its  answer  to  the  third  point  of  plaintiff  in  error, 
which  point  and  answer  areas  follows:  "(3)  The  evidence  in  this  case  show- 
ing that  Sarah  Emily  Wolford,  the  pauper,  at  the  time  of  granting  the  order 
of  removal,  was  confined  in  the  hospital  of  Dixmont,  so  sick  that  she  could 
not  be  removed,  the  overseera  of  Sugar  Creek  township  could  not  enforce  any 
remedy  they  might  have,  by  proceeding  under  section  16  of  the  act  of  thir- 
teenth June,  1836,  (P.  L.  546;  Purd.  Dig.  p.  1345.  pi.  39.)  Said  act  contem- 
plates the  actual  and  bodily  removal  of  the  pauper,  ana  does  not  apply  to 
the  case  of  a  pauper  that  cannot  be  actually  and  bodily  removed.    A.  Refused. " 

Sixth.  The  court  erred  in  its  answer  to  the  fourth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  "(4)  The  evidence  in  this  case 
shows  that  Andrew  Wolford,  the  father  of  Sarah  Emily  Wolford,  moved  to 
Shaler  township,  Allegheny  county,  about  1859  or  1860  or  1863;  that  prior  to 
his  removal  thereto  he  lived  in  Donegal  township,  and,  having  some  difficulty 
with  his  wife,  he  left  her,  and  went  with  Mag.  McDermott;  that  in  Shaler 
township  he  changed  his  name  to  Andrew  Hershey;  that  on  the  twenty-fifth 
day  of  June,  1870,  the  said  Andrew  Wolford  (in  the  name  of  Andrew 
Hershey)  bought  for  82,603.81,  28  acres  of  land  in  Shaler  township,  Alle- 
gheny county,  and  dwelt  upon  the  same  for  more  than  one  whole  year,  and 
thereby  acquired  a  settlement  in  said  Shaler  township,  which  settlement  was 
communicated  to  his  daughter  Sarah  Emily  Wolford;  and  therefore  the  last 
place  of  legal  settlement  of  said  Sarah  Emily  was  not  in  Donegal  township. 
A.  Refused." 

Seventh.  The  court  erred  in  its  answer  to  the  fifth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  "(5)  The  evidence  shows 
that  Andrew  Wolford  (under  the  name  of  Andrew  Hershey)  was  charged 
with  and  paid  bis  proportion  of  the  public  taxes  or  levies  for  more  than 
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two  years  successively,  to-wit,  for  the  years  1881,  1882, 1883,  and  1884,  in 
Sbaler  township,  Allegheny  county,  and  he  thereby  acquired  a  settlement  in 
said  township,  which  was  communicated  to  his  daughter  subsequent  to  his 
residence  in  Donegal  township;  and  therefore  said  pauper  was  not  removed 
to  her  last  place  of  legal  settlement,  and  the  appeal  must  be  oon firmed. 
A,  Refused." 

Eighth.  The  court  erred  in  its  answer  to  the  sixth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  "(6)  There  is  no  sufficient 
evidence  to  show  that  Sarah  Emily  Wolford  ever  acquired  a  settlement  in 
Donegal  township.    A,  Befused." 

Ninth,  The  court  erred  in  its  answer  to  the  seventh  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  '*(7)  The  evidence  in  thi9 
case  shows  that  the  last  place  of  legal  settlement  of  Sarah  Emily  Wolford  is  in 
Shaler  township,  Allegheny  county.    A.  Refused.'' 

Tenth.  The  court  erred  in  its  answer  to  the  eighth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  ''(8)  Under  all  the  evidence 
in  this  case,  the  appeal  of  Donegal  township  overseers  should  be  sustained. 
A.  Refused." 

Eleventh.  The  court  erred  in  its  answer  to  the  ninth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  "(9)  The  court  of  quaiter 
sessions  of  Armstrong  county  have  no  jurisdiction  of  this  case.  A.  Re- 
fused." 

Tto^th.  The  court  erred  in  its  answer  to  the  tenth  point  of  plaintiff  in 
error,  which  point  and  answer  are  as  follows:  ''(10^  There  is  no  sufficient 
evidence  in  this  case  to  show  that  Sarah  Emily  Wolford  was  ever  eman- 
cipated from  her  father,  Andrew  Wolford.    A.  Refused." 

Thirteenth.  The  court  erred  in  finding  that  the  mother  of  Sarah  Emily 
Wolford  did  not  acquire  a  settlement  in  Fairview  township,  and  that  said 
settlement  did  not  inure  to  the  said  pauper. 

Fourteenth.  The  court  erred  in  finding  that  the  mother  of  Sarah  Emily 
Wolford  did  not  acquire  a  settlement  in  Washington  township,  and  that  said 
settlement  did  not  inure  to  the  benefit  of  the  pauper,  her  minor  daughter. 

Fifteenth.  The  court  erred  in  making  the  following  order:  ** The  order  of 
removal  is  sustained,  and  the  appeal  dismissed." 

M.  B.  McBride  and  W.  D.  Patton,  for  plaintiffs  in  error.  BvffingUm  c& 
Bujflngton,  for  defendants  in  error. 

Sterkett,  J.  The  learned  president  of  the  quarter  sessions  was  clearly 
right  in  finding  the  last  place  of  legal  settlement  of  Sarah  Emily  Wolford  was 
in  Donegal  township,  Butler  county.  All  that  can  be  profitably  said  on  that 
subject  will  be  found  in  his  opinion.  But,  assuming  the  correctness  of  that 
finding,  it  is  further  contended  that  the  court  had  no  jurisdiction,  becjiuse  the 
pauper  in  question  had  been  previously  committed  to  Dixmout  Insane  Asy- 
lum by  defendants  in  error,  and  has  been  there  kept  and  maintained  by  them 
ever  since;  that  their  remedy,  if  they  have  any,  is  by  proceeding  under  the 
twenty-third  section  of  the  act  June  13, 1836,  and  not  under  the  sixteenth  and 
eighteenth  sections  of  same  act. 

We  cannot  assent  to  this  proposition.  The  twenty-third  section  was  in* 
tended  to  provide  for  cases  of  sudden  emergency,  sudden  sickness,  injury,  or 
death,  and  the  like,  and  not  for  cases  such  as  the  one  under  consideration. 
While  a  strictly  literal  reading  of  the  sixteenth  and  eighteenth  sections  may 
appear  to  favor  the  idea  of  actual  removal  and  acceptance  of  the  pauper,  the 
spirit  of  the  act  gives  it  a  much  wider  scope.  In  cases  like  the  present,  where 
actual  removal  of  the  pauper  is  impracticable  and  unnecessary,  a  constructive 
transfer  from  one  district  to  the  other,  by  delivery  of  the  order  of  removal,  is 
sufficient  to  meet  all  the  requirements  of  the  act  in  that  regard.  It  does  not 
appear  that  eithet  the  physical  or  mental  condition  of  the  pauper  was  such 
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as  to  have  permitted  her  Actual  removal  from  the  asylam,  and  delivery  to 
plaintiffs  in  error;  but,  under  the  circumstances  disclosed  by  the  evidence, 
such  a  useless  formality  would  have  been  inhuman  and  unnecessarily  expen- 
sive to  plaintiffs  in  error.  Their  refusal  to  honor  the  order  of  removal,  by  as- 
suming charge  of  the  pauper,  was  not  based  on  her  non-delivery  to  them  in 
person,  but  because  they  denied  that  her  last  place  of  legal  settlement  was  in 
their  poor-district.  The  purely  technical  objection  to  the  form  of  proceeding 
was  an  after- thought.  It  is  unnecessary  to  notice,  separately,  each  of  the 
specifications  of  error.  There  is  nothing  in  any  of  them  that  calls  for  a  re- 
versal of  the  order  complained  of. 

The  order  of  the  court  below  is  affirmed,  with  costs*  to  be  paid  by  plaintiiBi 
in  error. 


Easlet  «.  Commonwealth. 

(Supreme  Qnai  of  Permtyfvania,    October  13, 1S87.) 

1.  BaBTABDT— NOK-ACCBBB— K^KPSTBHOT  OW  HCBBAND  AMD  WlFB  TO  TBSTirT. 

In  a  trial  upon  an  indictnieut  for  fornication  and  bastardy,  in  which  the  prose- 
cutrix was  a  married  woman,  the  jury  were  instructed  tliat  a  married  womaiv 
wliile  the  relation  of  CO  vert  u  re  existeii,  would  not  be  permitted  to  bastardise  her 
child ;  Chat  neither  she  nor  her  husband  could  testify  as  to  the  husband's  non-ao- 
cess.  But  if  they  were  satisfied  by  other  evidence  beyond  a  reasonable  doubt  of 
the  non-access  of  the  husband,  they  oould  then  consider  hv  teatimoDy  as  to  tha 
paternity  of  t b e  child.    Held  not  error. ^ 

2.  Same— Drclarations  in  Extbemis. 

In  a  trial  upon  an  indictment  for  bastardy,  the  physician  who  attended  the  pros- 
ecutrix was  permitted  to  testify  to  declarations  as  to  the  paternity  of  the  cliild^ 
made  by  prosecutrix  while  in  labor,  although  the  physician  was  not  certain  thai 
she  was  in  extremis,  Heid  not  error,  where  the  Jury  were  instructed  that  they  were 
only  to  consider  the  declarations  if  they  believed  tliem  to  have  been  made  bv  pros- 
ecutrix while  in  extremis^  and  that  at  the  time  of  making  them  she  believed  herself 
to  be  in  iieril,  and  not  likely  to  survive.* 
8.  Samb— PBOor  OP  MABBiAOB—FoRBiaxr  Statutbb  Admissible. 

In  a  trial  upon  an  indictment  for  fornication  and  bastardy,  the  defendant  Intro- 
duced evidence  to  show  that  the  prosecutrix  was  married,  and  also  that  she  teati- 
fied  before  the  magistrate  that  she  was  not  married.  Held,  it  appearing  that  she 
had  contracted  a  marriage  in  Ohio  while  under  age,  that  the  statutes  and  laws  of 
Ohio  were  admissible  for  the  purpose  of  showing  that  the  marriage  as  contrai^ed 
was  invalid. 

Error  to  court  of  quarter  sessions,  Armstrong  county. 

Indictment  for  fornication  and  bastardy. 

The  prosecutrix  had  been  married  in  the  state  of  Ohio,  while  under  the  age 
of  14,  but  left  her  husband  shortly  afterwards,  and  claimed  to  have  seen  lilm 
since.    She  was  employed  tis  a  domestic  in  the  family  of  the  defendant. 

On  the  trial  of  the  case,  Dr.  firyson,  the  physician  who  attended  prosecu- 
trix in  her  labor,  was  permitted  to  testify  to  declarations  made  by  her  as  to 
the  pat-ernity  of  the  child  while  she  was  in  labor,  but  not  in  extremis.  The 
testimony  was  admitted,  and  the  jury  instructed  as  follows: 

"In  corroboration  of  her  testimony  she  produces  the  physician  who  was 
present  at  the  birth  of  the  child,  and  it  is  almost  proper  to  say  that  the  testi- 
mony should  be  excluded;  but  we  will  leave  it  with  this  explanation:  that  the 

*0n  the  onestion  of  the  legitimacy  of  her  children,  the  wife  Is  Incompetent  to  give 
evidence  of  the  non-access  of  ner  husband.  Such  non-access  and  illegitimacy  must  be 
clearly  proved  by  otiier  testimony.  Mink  v.  SUte,  (Wis.)  19  N.  W.  Bep.  44&  See,  alaoi 
note  to  Appeal  of  Goerman,  (Pa.)  1  Atl.  Hep.  446. 

'As  to  the  conditions  requisite  for  the  admission  of  dying  declarations  in  evidence 
see  Whitaker  v.  State,  (Ga.)  3  S.  E.  Rep.  403;  State  v.  Newhouse,  (La.)  2  South.  Hep. 
799,  and  note;  Luker  v.  Com.,  (Ky.)  5  8.  W.  Rep.  354;  People  v.  Ramirez,  (Cal.)  16  Pao. 
Bep.  33 ;  State  v.  Johnson,  (Iowa,)  84  N.  W.  Rep.  177. 
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'  may  be  admitted  when  the  woman  is  '  in  extremis,^ — that  is,  when 
he  act  of  giving  birth  to  the  chiid.  Now,  wlien  *  in  extremis '  oc- 
I  almost  impossible  for  us  to  define.  You  understand,  gentlemen, 
»  pains  are  very  severe,  the  hibor  pains,  and  during  them  it  is  fre- 
le  case  that  the  mother  believes  that  she  is  not  likely  to  survive,  and 
»ount  the  law  has  permitted  Uie  declarations  made  in  that  extrem- 
)r  to  be  given  in  evidence,  in  corroboration  as  to  the  parentage,  or 
the  father  of  the  child  is. 

if  that  was  her  situation  at  that  time,  and  she  was  in  such  labor, 
niff,'  and  believed  herself  to  be  in  such  peril,  and  under  that  belief 
declaration  that  this  man  was  the  father  of  the  child,  it  is  for  you 
ir." 
isecutrix  was  also  permitted  to  testify,  and  the  jury  were  instructed 

present  case,  the  defendant  in  this  indictment  is  charged  with  the 
fornication  and  bastardy.  Now,  that  you  may  have  a  fair  and  proper 
ding  of  that,  we  may  say  to  you  that  fornication  is  criminal  con- 
ad  l^tween  a  male  and  a  female  unmarried.  The  woman,  unless 
3  in  the  relation  of  marriage  to  the  man  with  whom  she  may  have 
^ion,  commits  the  offense  of  fornication,  and  either  the.  man  or 
ay  commit  the  higher  offense  of  adultery  in  the  act.  The  offense  of 
n  is  considered  as  a  minor  offense,  or  minor  grade  of  crime.  Bas- 
ben  the  result  of  that  connection  is  the  birth  of  a  child.  When  there 
the  simple  offense  of  fornication  committed,  ordinarily  we  do  not 
much  to  do  with  that  class  of  eases  in  couit;  but  when  there  are 
\B  of  birth  following  the  offense  of  fornication,  they  usually  come 
cation  or  settlement  in  our  courts,  where  the  parties  are  not  married 
her. 

i  married  woman  may  be  guilty  of  both  offenses  of  fornication,  and 
laving  connection  with  her,  not  being  her  husband,  may  be  guilty 
lese  offenses  of  fornication,  and,  when  a  bkth  follows,  of  bastardy 
t  the  rule  of  law  is  this:  that  when  the  husband  and  wife  are  living 
he  cannot  bastardize  her  own  offspring.  If  they  are  living  as  man 
she  cannot,  even  though  some  other  person  not  her  husband  should 
lection  with  her.  When  they  are  living  as  husband  and  wife,  and 
ated,  the  offense  of  bastardy  could  not  be  established  unless  there 
BOine  absolute  physical  disability  on  the  part  of  the  husband  to  pro- 
that  case  the  offense  of  fornication  and  bastardy  might  be  made  out 
her  person.  The  presumption  always  runs  that  when  the  relation 
d  and  wife  exists,  that  the  father  of  the  children  born  during  the 
of  that  relation  is  the  husband .  And  after  the  death  of  the  husband, 
ithin  a  reasonable  time,  the  presumption  follows  that  the  husband 
ler  of  the  posthumous  child,  or  child  born  after  his  own  death, 
npossible  for  a  wife  to  bastardize  the  children  during  tliat  relation 
ire,  or  that  relation  of  marriage,  and  it  is  also  impossible  for  her  to 
ler  own  oath,  in  proving  the  husband's  non-access;  that  is,  that  he 
sess  to  her,  and  consequently  did  not  have  connection  with  her.  It 
ble  for  the  wife  to  prove  that,  by  her  own  oath;  the  husband  can- 
neither  can  the  wife  do  so. 

access  has  not  been  had,  it  must  be  proven  by  some  other  evidence; 
be  satisfied  from  other  testimony  in  the  case  that  there  has  been  no 
the  part  of  the  husband.  I  am  speaking  now  when  the  husband 
are  living  separate  and  apart.  It  could  not  be  shown  that  the  hus- 
no  access  to  his  wife,  by  the  evidence  of  the  wife,  nor  by  the  evi- 
he  husband.  He  could  not  come  into  court  and  swear  that  he  did 
access  to  his  wife  for  the  purpose  of  bastardizing,  nor  can  she  for 
se  of  bastardizing  her  own  offspring.    It  must  be  from  some  other 
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evidence  that  you  must  be  satisfied  that  there  was  no  access  on  the  part  of 
the  lawful  married  husband  of  this  woman. 

''She  could  not  prove  his  non-access,  and  he  could  not  prove  his  non-access, 
and  it  must  be  proved  outside;  and  If  you  are  satisfied  from  the  evidence  in 
this  case  that  he  did  not  have  access,  it  follows  then  that  some  one  did  have 
access,  and  it  is  absolutely  certain  that  some  one  did  beget  this  child.  If  you 
are  satisfied  that  the  husband  of  this  prosecutrix  is  not  the  father,  by  reason 
of  the  impossibility  of  the  access;  if  you  are  satisfied  that  there  was  no  con- 
nection between  the  husband  and  wife;  if  the  legal  testimony  satisfies  you, 
beyond  a  reasonable  doubt,  that  he  did  not  have  access, — then  you  come  to 
inquire,  who  is  the  father  of  this  child? 

"You  have  the  testimony  of  the  prosecutrix,  and  it  is  unqualifiedly  to  the 
effect  that  she  had  connection  with  this  young  man,  the  defendant  in  the  case. 
Her  testimony  is  very  positive  on  that  point." 

The  couit  also  admitted  the  statutes  and  laws  of  Ohio  for  the  purpose  of 
showing'  that  the  marriage  in  Ohio  was  invalid  by  reason  of  want  of  age. 
The  testimony  was  introduced  for  the  purpose  of  corroborating  the  prosecu- 
trix, who  swore  on  the  trial  before  the  justice  that  she  was  not  married.  The 
court  in  charging  the  jury  said: 

"You  have  this  further:  She  has  testified  before  the  justice,  and  it  has 
been  dwelt  upon,  on  the  part  of  the  defendant,  with  considerable  force,  that 
she  gave  false  testimony  in  giving  that  testimony.  Now,  in  order  to  let  you 
understand  that,  it  may  be  true  as  she  herself  states,  she  may  have  believed 
that  she  was  telling  the  truth  when  she  made  those  declarations  before  the 
justice,  because  here  is  the  law  of  the  state  of  Ohio,  where  she  was  married, 
which  seems  to  authorize  the  marriage  of  girls  under  the  age  of  18,  provided 
they  have  their  father's  consent,  or,  if  they  have  no  father,  of  their  mother's 
or  guardian's  consent.  But  it  is  not  such  a  statute  that  in  its  formal  words 
says  that  any  other  marriage  contract  would  be  invalid.  The  act  does  not  say 
so,  and  it  becomes  a  further  question  to  inquire  to  know  when  a  marriage 
contract  between  a  female  under  the  age  of  16  with  a  male  person  would  be 
competent,  and  the  marriage  valid.  Then  the  statute  of  Ohio  says  if  the 
marriage  should  occur  under  the  age  of  16,  and  cohabitation  follow  that  mar- 
riage, cohabitation  after  the  age  of  16,  any  time  after  the  age  of  16,  that  that 
would  make  it  a  valid  marriage.  We  need  not  go  so  far  as  to  say  here,  how- 
ever, that  there  was  an  invalid  marriage,  because  it  is  not  in  evidence  or  suf- 
ficiently proven  that  there  was  no  cohabitation  after  the  age  of  16.  It  is  true 
that  the  wife  in  this  case,  or  the  alleged  wife,  testified  that  she  lived  with  her 
husband  eight  months,  but  she  is  incompetent  as  to  that.  She  cannot  come 
into  court  for  the  purpose  of  making  that  out,  in  this  state,  at  least.  She 
cannot  be  a  witness  against  her  own  husband  and  make  herself  out  an  un- 
married woman;  and  it  must  be  shown  that  there  was  no  such  cohabitation 
after  she  reached  the  age  of  16,  in  order  to  invalidate  that  marriage." 

Verdict  of  guilty. 

Calvin  Raybum  and  David  Barclay,  for  plaintiff  in  error.  J,  R*  Hender- 
son, (with  2>.  B.  Heiner,  Dist.  Atty.,)  for  defendant  in  error. 

Per  Curiam.  As  there  is  nothing  in  the  exceptions  in  this  case  which  we 
regard  as  worthy  of  special  comment,  we  dismiss  them,  and  concur  in  the 
rulings  and  judgment  of  the  court  below.  The  judgment  is  aflirmed,  and  it 
is  ordered  that  the  record  be  remitted  for  execution. 


Digitized  by 


Google 


WAGLE  V.  BASTLEY.  223 


tr 


WA0LE  «.  Bartlet  and  others. 

{Supreme  Court  of  Penntyfvania,    October  Term,  1887.)  jl  ^ 

Debt— Recovery  in  Excess  of  Penalty— Pleadiho  and  Pboof.  ;»     g§  , 

action  for  rent,  plaintiff  alleged  that.  •*  under  and  by  virtue  of  [a]  contract  in  ^ 

sigTied  by  and  sealed  with  the  seal  of  [defendant]  he  the  sfiid  [defendant]  con-  •  ,     . 

n  the  possession  and  occupancy  of  the  demised  premises  from  term  to  term  i  •    » 

m  year  to  year,    •    *    *    until  the  first  day  of  April,  1885,  when  a  large  \.  ... 

monev,  to- wit,  $620,  the  rent  aforesaid  for  the  term  of  31  years   *    *    *    be-  l*    ♦, 

leancl  payable    *    *    *    and  still  is  in  arrears."     Thecontract  offered  and  ^."-^. 

d  in  evidence  was,  **that  the  said  [defendant]  binds  himself,  his  heirs  or  his  $    '-m-  ' 
itrators,  to,    *    *    *    for  the  use  or  rent  of  said  farm  for  the  term  of  three 


-om  the  first  day  of  April,  1854,  to  pay  the  said    •    «    •    the  sum  of  $60.  V* 

'  the  true  performance  of  the  above  agreement,  the  parties  bind  themselves  ^ 

in  the  penal  sum  of  $200."   Jleld,  that  under  the  pleading  and  the  proof  >♦ 

n  of  debt  would  lie  for  an  amount  greater  than  the  penalty.  ^ 

action  of  debt  to  recover  rent  due  from  a  tenant  holding  over  after  the 

tion  of  his  lease,  which  provided  for  a  penalty  in  default  of  payment  of  the  '* 

fd,  that  the  h^isor  won  entitled  to  sue  for  the  amount  actually  due,  whether  %^ 

»re  or  less  than  the  penalty.  i  • 

[SJOINDEB.  :     ' 

action  for  rent,  the  plaintiff  declared  upon  two  counts.    In  the  first  thede- 

as  made  upon  the  lease,  under  seal,  which  stipulated  a  penalty  for  non-  J 
t  of  rent.    The  second  demand  was  fur  use  and  occupation.    The  sum  de- 

in  each  was  the  same  and  greater  than  the  penalty.    Held^  that  there  was  {^ 

:>inder.  '. 


^      .^ 


court  of  common  pleas,  Armstrong  county. 

1885,  D.  P.  Bartley  and  Alary  Ann  Bartley,  administrators  of  the 

avid  Bartley,  deceased,  commenced  an  action  against  Jacob  Wagle  , 

>very  of  $620,  which  they  alleged  to  be  justly  due  the  estate  under  1 

for  rent  as  follows:  ■ 

of  agreement  miide  and  fully  agreed  upon  between  David  Bartley, 

ounty.  Center  township,  Pa.,  of  the  first  part,  and  Jacob  Wagie  of 

part,  of  Allegheny  township,  Armstrong  county,  Pa.»  witnesseth, 

>avid  Bartley  doth  lease  or  rent  unto  the  said  Jacob  Wagle  his  farm, 

Allegheny  township,  Armstrong  county,  Pa.,  for  a  term  of  3  years 

Irst  day  of  April,  1854,  on  the  following  conditions,  viz.,  namely, 

The  said  Wagle  binds  himself,  his  heirs  or  his  administrators,  to 

krtley,  or  his  heirs  or  his  administrators,  for  the  use  or  rent  of  said 

le  term  of  three  years  from  the  first  day  of  April,  1854,  to  pay  to 

Eivid,  or  his  heirs  or  executors  or  administrators,  the  sum  of  sixty 

rful  moneys  of  the  United  States;  and  the  said  Wagle  binds  himself 

and  to  pay  over  the  said  moneys  or  rent  to  the  said  Bartley,  with- 

tion;  and  the  said  Wagle  binds  himself,  his  heirs,  his  executors,  to 

utley  to  make  use  of  no  timber  of  the  place  for  any  use  only  for 

laid  place,  nor  is  he  to  take  or  make  sale  of  any  straw  raised  on  said 

B.  The  said  Wagle  has  to  pay  all  taxes  of  said  farm  during  said 

.    And  for  the  true  performance  of  the  above  agreement  the  parties 

selves,  their  heirs,  their  executors,  or  their  adufinistrators,  in  the 

of  two  hundred  doUars,  as  witness  our  hands  and  seals  this  eighth 

A.  D.  1854.  David  Bartley.    [Seal.] 

s  present:    Thos.  0.  Thompson.        Jacob  Wagle."      ['"^eal.] 

Qtiff's  declaration  was  as  follows: 

Vagle,  late  of township,  in  the  county  aforesaid,  was  sum- 

nswer  D.  P.  Bartley  and  Mary  Ann  Bartley,  administrators  of  all 
ar  the  goods  and  chattels,  rights,  and  credits  which  were  of  one 
tley,  deceased,  at  the  time  of  his  death,  who  died  intestate,  of  a 
?  render  unto  them  the  sum  of  six  hundred  and  twenty  dollars, 
»weB  and  unjustly  detains  from  them.    And  whereas,  the  said  D. 


r    - 
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P.  Bartley  and  Mary  Ann  Hartley,  administrators  as  aforesaid,  by  H.  N.  Sx 
der,  their  attorney,  complain  and  say  that,  whereas,  the  said  David  Barth 
deceased,  in  his  life-time  heretofore,  to-wit,  on  the  eighth  day  of  Februa 
in  tiie  year  of  our  Lonl  one  thousand  eight  hundred  and  fifty-four,  sit  t 
county  aforesaid,  demised  tlie  said  Jacob  Wagle  a  certain  tract  or  piece 
land,  with  the  appurtenances,  situated  in  the  township  and  county  aforesa 
to  have  and  to  hold  the  same  to  the  said  Jacob  Wagle  for  a  certain  term  of  yea 
to-wit,  for  and  during  and  until  the  full  end  and  term  of  three  years,  to  oo 
mence  from  ttie  first  day  of  April,  one  thousand  eight  hundred  and  fifty-foi 
yielding  and  paying  therefor  during  the  said  term  to  the  said  David  Bart 
the  sum  of  sixty  dollars,  lawful  money  of  the  United  States,  and  agreeing 
pay  the  taxes  assessed  on  said  farm  or  piece  of  land,  said  demise  being 
writing  and  signed  and  sealed  by  the  said  Jacob  Wagle,  by  virtue  of  said  dem 
the  said  defendant  entered  into  the  said  demised  premises,  with  the  appur 
nances,  and  was  possessed  thereof  henceforth  until  the  first  day  of  April,  o 
thousand  eight  hundred  and  eighty-hve,  when  a  large  sum  of  money,  to-w 
the  sum  of  six  hundred  and  twenty  dollars,  the  rent  aforesaid  for  the  space 
thirty-one  years  then  elapsed,  became  and  was  due  and  payable  from  the  ss 
defendant  to  the  said  David  Bartley  in  his  life-time,  and  still  is  due  and  pa 
able  to  the  said  David  Bartley  in  his  life-time,  and  still  is  due  and  payal 
to  the  said  D.  P.  Bartley  and  Mary  Ann  Bartley,  administrators  aforesa 
And  whereas,  the  said  D.  P.  Bartley  and  Mary  Ann  Bartley,  administi 
tors  of  the  estate  of  David  Bartley,  deceased,  further  complain  and  say  tli 
the  said  Jacob  Wagle,  to-wit,  on  the  eighth  day  of  February,  1854,  in  the  lii 
time  of  the  said  David  Bartley,  contracted  in  writing  with  him,  the  si 
David  Bartley,  for  the  possession  of  a  certain  farm,  with  the  appurtenance 

situate  in  the  township  of ,  Armstrong  county,  Pennsylvania,  whi 

said  wiiting  was  dated  the  eighth  day  of  February,  1854,  said  contract  beii 
signed  by  and  sealed  with  the  seal  of  the  said  Jacob  Wagle,  and  now  he 
shown  to  the  court,  he,  the  said  Jacob  Wagle,  entered  into  said  demis 
premises,  and  was  possessed  thereof  under  and  by  virtue  of  said  demise 
tenant  of  said  David  Bartley  during  the  life-time  of  him,  the  said  David  Ba 
ley,  from  the  eighth  day  of  February,  1854,  the  date  of  said  contract  in  wi 
ing  as  aforesaid,  for  and  during  the  full  term  of  three  years,  the  term  as  nam 
and  mentioned  in  said  contract  in  writing,  as  aforesaid,  and  under  and 
virtue  of  said  contract  in  writing,  signed  by  and  sealed  with  the  seal 
the  said  Jacob  Wagle,  he,  the  said  Jacob  Wagle,  continued  in  the  possessi 
and  occupancy  of  said  demised  premises  from  term  to  term  and  from  year 
year  during  the  life-time  of  him,  the  said  David  Bartley,  until  the  first  day 
Apiil,  1885.  when  a  large  sum  of  money,  to-wit,  six  hundred  and  twenty  d 
lars,  the  rent  aforesaid  for  the  term  of  thirty-one  years  then  elapsed,  and  I 
came  due  and  payable  from  said  Jacob  Wagle,  to  the  said  David  Bartley  in  1 
life-time,  and  still  is  in  arrears  and  unpaid  to  the  said  D.  P.  Bartley  and  Ms 
Ann  Bartley,  administrators  as  aforesaid,  whereby  an  action  hath  accrued 
the  said  plaintiff  as  the  legal  representative  of  the  said  David  Bartley,  < 
ceased,  to  demand  and  have  from  the  said  Jacob  Wagle,  defendant,  the  su 
of  one  thousand  dollars.    And  whereas,  also,  the  said  Jacob  Wagle,  on  t 

first  day  of  March,  one  thousand  eight  hundred  and  eighty-five,  at 

township,  Armstrong  county,  aforesaid,  was  indebted  to  the  said  David  Ba 
ley.  in  his  life-time,  in  the  sum  of  six  hundred  and  twenty  dollars,  for  t 
use  and  occupation  of  a  certain  farm  or  piece  of  land,  with  the  appurtenant 

of  the  said  David  Bartley,  situate  in township,  Armstrong  count 

Pennsylvania,  by  the  said  defendant,  and  at  his  special  instance  and  reque 
and  by  the  sufferance  and  permission  of  the  said  David  Bartley,  for  a  lo 
space  of  time,  bofore  these  elapsed  had  held,  occupied,  and  enjoyed,  and  to 
paid  by  the  said  Jacob  Wagle,  defendant,  to  the  said  David  Bartley,  dec 
when  the  said  defendant  should  thereunto  afterwards  be  requested,  yet  X 


Digitized  by 


Google 


WAQLE  V.  BARTLirY.  225 

idant,  although  often  requested  so  to  do,  hath  not  paid  the  said  sum 
ndred  and  twenty  dollars,  above  demanded,  or  any  part  thereof  to 
»avid  Bartley,  in  his  life-time  or  since  his  death  to  the  said  D.  P. 
id  Mary  Ann  Bartley,  administrators  of  said  David  Bartley,  dec'd, 
but  he  to  do  this  hath  hitherto  wholly  refused  and  still  doth  refuse, 
lage  of  said  plaintiffs  in  the  sum  of  one  thousand  dollars,  and  there- 
bring  this  suit,  etc.  The  plaintiffs  bring  here  into  court  their  let- 
iministration,  which  give  sufficient  evidence  to  the  court  that  they 
istrators  of  the  said  David  Bartley,  dec*d/* 

endant  pleaded  nil  debet  and  non  est  factum^  and  also  filed  an  ''af- 
defense, ''  in  which  he  alleges  that  he  entered  into  the  agreement  in 
of  his  rights,  and  under  the  representations  of  David  Bartley  tliat 
interest  in  a  certain  part  of  the  land  bought  by  the  defendant  from 
.  Graham,  which  he  has  since  discovered  to  be  unfounded  in  fact, 
)  agreement,  which  was  for  the  payment  of  1^60,  and  no  more;  that 

has  been  since  long  paid.  The  evidence  introduced  by  plaintiff 
le  occupation  of  the  land  by  defendant  as  alleged.  The  defendant 
1  in  evidence  a  deed  dated  May  26, 1853,  from  J.  W.  Graham  to  Jacob 

the  purpose  of  showing  that  he  went  into  possession  of  the  land 
d  in  his  own  right.  The  deed  was  not  recorded  until  December  15, 
number  of  receipts  were  introduced  to  show  that  plaintiff  had  been 
After  deducting  payments  made  witliin  the  20  years  preceding 
encement  of  the  suit,  judgment  was  rendered  for  $290.  Upon  the 
L  the  motion  for  a  new  trial  the  court,  after  briefly  stating  the  facts, 
the  following  opinion: 

the  trial  defendant's  counsel  strenuously  objected  to  the  plaintiff's 
Bcover  on  the  grounds  (1)  that  the  action  of  debt  would  only  lie  for 
y;  (2)  that,  if  the  suit  was  upon  the  article,  the  only  proper  form  of 
lid  be  covenant.  These  objections  the  court  did  not  sustain.  This, 
forms  the  material  reason  now  urged  for  a  new  trial.  The  defend- 
esented  quite  a  formidable  array  of  authorities  in  support  of  the  po- 
rn at  the  trial,  and  again  presented  as  reason  for  the  granting  of  a 
.    We  have  carefully  considered  the  reasons,  and  would  feel  con- 

0  admit  the  force  of  them,  if  we  could  reach  the  conclusion  that  the 
imed  in  the  article  could  be  construed  as  a  final  liquidation  of  dam- 
the  light  of  many  authorities,  we  are  unable  to  adopt  that  view, 
iiardly  be  presumed  that  if,  at  the  end  of  the  three-years  term,  suit 

brought,  the  amount  of  the  penalty,  two  hundred  dollars,  could 
recovered.  A  leading  case  upon  the  question,  and  going  further 
Y  of  the  others  that  might  be  cited,  is  that  of  Shreoe  v.  Brereton^  51 
5,  where  the  sum  of  $10,000  was  fixed  as  stipulated  damages,  and 
couit  held  to  be  only  a  penalty,  as  the  article  itself  provided  for  an 
ans  of  ascertaining  the  real  damages.  The  rule  as  laid  down  ap- 
>:  *(1)  Where  the  damages  are  uncertain,  and  are  not  capable  of  being 
d  by  any  satisfactory  and  known  rule,  whether  the  uncertainty  lies 
ure  of  the  subject  itself,  or  in  the  particular  circumstances  of  the 

1  Where,  from  the  nature  of  the  case  and  terms  of  the  agreement,  it 
it  that  the  damages  have  already  been  the  subject  of  actual  and  fair 
n  and  adjustment  between  the  parties.'  Tested  by  this  rule,  it  can- 
\  instant  be  supposed  that  two  hundred  dollars  was  intended  as  a 
air  adjustment  of  a  default  for  three  years  for  a  sum  of  sixty  dollars, 
should,  on  the  other  hand,  be  regarded  as  a  satisfaction  for  a  default 
thirty  years  at  the  rate  of  twenty  dollars  per  year.  We  think,  there- 
the  penalty  in  this  agreement  was  not  of  such  a  character  as  limited 
)f  actions  simply  to  a  recovery  of  the  amount  specified,  as  liquidated 

Butt  v.  Todd,  41  Pa.  St.  206;  Robeson  v.  Whitesides,  16  Serg.  & 
[f  not,  was  the  plaintiff  confined  in  the  form  of  action  to  the  action 
llA.no.2— 16 
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of  covenant?  We  do  not  doubt  that  the  action  of  covenant  would  have  been 
a  proper  remedy.  Huber  v.  Burke,  11  Serg.  &  R.  237.  Many  of  the  author- 
ities suggest  that,  when  the  amount  of  the  penalty  alone  is  sought  to  be  re- 
covered, debt  will  lie  as  the  proper  form  of  action,  and  covenant  when  dam- 
ages are  sought  to  be  recovered.  Sleeper  v.  Dougherty ,  2  Whart.  183;  Third 
Nat.  Bank  v .  Miller ,  90  Pa.  St.  244.  We  do  not  gather,  however,  from  these 
authorities,  that  this  is  an  invariable  rule,  and  that  the  action  of  debt  will 
not  lie  on  an  instrument  containing  a  provision  for  a  penalty  for  the  actual 
amount  of  the  obligation,  if  this  is  certain  in  its  character  or  capable  of  being 
rendered  certain. 

"The  fundamental  principle  governing  the  action  of  debt  is  that  it  must  be 
for  a  demand  certain  in  amount  or  which  may  readily  be  reduced  to  a  cer- 
tainty. 1  Chit.  PI.  108;  2  Troub.  &  H.  Pr.  §  1506.  <  Debt  lies  upon  any  oon- 
tract  in  which  the  certainty  of  the  sum  as  duty  appears.'  Sharswood,  in 
Kirk  V.  Hartman,  68  Pa.  St.  107;  1  Reporter,  134;  Weiss  v.  Mauch  Chunk 
I.  Co.,  58  Pa.  St.  295.  Hence  we  find  that  the  amount  sued  for  and  claimed 
in  the  declaration  is  specific;  that  the  amount  specified  in  the  article  is  not 
uncertain,  being  fixed  at  an  annual  or  triennial  rate,  and  no  difficulty  could 
arise  in  ascertaining  the  gross  amount  due  for  a  given  number  of  years. 
Guided  by  this  test,  we  are  unable  to  see  why  an  action  of  debt  would  not  lie 
as  well  for  the  actual  indebtedness  as  evidenced  by  the  article  or  lease  as  for 
the  penalty,  if  it  were  liquidated  damages,  in  which  case  it  is  unquestioned 
that  it  would  be  a  proper  remedy.  If  the  contract  were  in  parol,  and  the  suit 
were  in  assumpsit,  clearly  it  would  be  recoverable  in  the  form  of  indebitatus 
assumpsit.  It  has  been  held  in  this  state  that  where  indebitatus  assumpsit 
will  lie,  debt  will  also  lie.  Here  indebitatus  assumpsit  would  not  lie.  but 
only  for  the  reason  that  the  evidence  of  the  indebtedness  is  under  seal,  which 
does  not  hold  as  an  objection  to  the  action  of  debt.  Therefore,  in  the  present 
case,  although  covenant  might  have  been  the  more  appropriate  remedy,  the 
action  of  debt  is  concurrent.  1  Chit.  PI.  121;  Jack.  &  G.  Landl.  &  Ten.  § 
308;  Blume  v.  McClurken,  10  Watts,  380;  Mackey  v.  Robinson,  12  Pa.  St. 
170;  Noel  v.  Karper,  53  Pa.  St.  97;  Seabrook  v.  Moyer,  88  Pa.  St.  417. 

"  The  lease  having  been  put  in  evidence,  possession  under  it  proven,  and 
other  evidence  in  recognition  of  the  tenancy  iUso  introduced,  the  burden  was 
then  cast  upon  the  defendant  to  show  why  plaintiff  should  not  recover.  It 
was  the  duty  of  the  defendant  to  show,  by  some  of  the  exceptions  recognized 
by  the  law,  why  the  tenant  should  not  be  answerable  for  the  rent,  which  would 
in  effect  be  a  denial  of  the  landlord's  title.  <  It  is  a  general  rule  that  neither 
the  tenant  nor  the  one  claiming  under  him  will  be  permitted  to  controvert 
the  title  of  the  landlord,  by  showing  a  better  title  to  the  claimed  premises 
either  in  himself  or  in  a  third  party.'  Jack.  &  G.  Landl.  &  Ten.  p.  336,  §  615. 
To  this  rule  there  are,  however,tsome  exceptions,  viz. :  *(1)  When  the  tenant 
can  show  that  the  landlord  had  only  a  life-estate,  which  has  terminated ;  (2) 
when  he  can  show  that  the  landlord's  title  has  expired;  (3)  when  the  rever- 
sion has  been  sold;  (4)  when  he  can  show  that  the  title  has  been  vested  in 
himself  by  the  advice  of  the  landlord;  (5)  when  he  can  show  that  he  has  been 
induced  to  accept  a  lease  by  the  illegal  behavior,  fraud,  or  misrepresentation 
of  the  landlord;  (6)  when  he  can  show  that  the  landlord  is  holding  in  viola- 
tion of  the  law.'  Id.  p.  336,  §  616.  and  cases  cited  in  foot-notes.  Also  the 
recent  case  of  Ward  v.  City  of  Philadelphia,  6  Atl.  Rep.  263. 

''In  the  present  case  we  can  recall  no  offer  of  the  defendant  that  would 
bring  him  within  either  of  the  exceptions.  It  is  true  that  there  was  an  offer 
of  a  deed  to  the  defendant  made  prior  to  the  execution  of  the  lease.  It  may 
be  a  muniment  of  a  good  title,  but  it  was  not  of  a  character  to  defeat  the  lease. 
The  further  offer  of  evidence  on  the  part  of  defendant  showing  payment  from 
time  to  time  from  the  twenty-third  of  January,  1863,  to  December  28,  1878. 
in  all  six  payments,  amounting  to  $135,  which,  admitted  without  objection* 
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)t  be  regarded  otherwise  than  as  in  afflriuance  of  the  lease  in  the  ab- 
!  evidence  to  the  contrary;  and,  while  serving  to  diminish  the  claim, 
uld  also  rebut  pro  tanto  the  presumption  of  payment, 
le  we  regard  the  case  as  possibly  one  of  hardship,  if  the  defendant  is 
;he  owner  of  the  land,  and  would  be  pleased  to  have  the  whole  facts 
9d,  yet  in  view  of  the  fact  that  he  had  his  day  in  court,  and  now  find- 
ling  that  convinces  our  own  mind  that  the  court  committed  error,  we 
tie  motion  for  a  new  trial,  and  discharge  the  rule.  Therefore  let  judg- 
» entered  upon  the  verdict." 

n  Clark  and  David  Barclay,  for  plaintiff  in  error. 

)  questions  are  raised  by  counsel  for  plaintiff  in  error.  First.  Can  the 
:  sustain  an  action  of  debt  under  the  pleadings  and  proofs  in  the  case? 
eement  was  inadmissible  in  evidence,  as  it  did  not  sustain  the  declara- 
Voile  V.  Broitm,  4  Whart.  365;  Tarns  v.  Lewis,  42  Pa.  St.  402.  -See- 
the second  count  in  the  declaration  a  misjoinder,  and  for  that  reason 
Phe  second  count  is  a  misjoinder.  Jennings  v.  Newman,  4  Term  R. 
oper  V.  BisselL  16  Johns.  146;  Pell  v.  Lovett,  19  Wend.  546.     The  I  / 

ion  is  bad,  and  requires  distinct  verdicts,— in  one  of  the  counts  the  ^   - 

must  be  for  the  penalty  in  debt,  but  the  sum  actually  to  be  received  is 
iessed  as  damages,  on  payment  of  which  the  judgment  for  the  penalty  1 

released,  (Buckwalter  v.  V.  S,,  11  Serg.  &  R.  193;)  and  in  the  other  | 

)  indebitatus  assumpsit,  and  no  precise  sum  is  claimed  to  be  due.  f 

V.  Burke,  11  Serg.  &  R.  238.)    Third.  The  action  being  debt  on  a  r 

Y  containing  a  penalty,  can  the  plaintiff  recover  more  than  the  pen-  ^ 

Jnder  the  agreement,  there  can  be  no  recovery  except  to  the  extent  of  ! - 

alty.     1  Troub.  &  H.  Pr.  (5th  Ed.)  pi.  455;  8  &  9  Wm.  III.  c.  2,  §  I 

Dig.  142.    If  the  agreement  contains  a  penalty,  the  party  may  bring  j 

the  penalty,  or  he  may  bring  covenant,  and  secure  more  or  less  dam-  j* 

an  the  penalty.  Martin  v.  Taylor,  1  Wash.  C.  C.  1.  An  action  of 
1  lie  to  recover  after  the  time  mentioned  in  the  agreement.    Luaiani  ' 

ranoe  Co.,  2  Whart.  167. 

.  Snyder,  for  defendant  in  error. 

n  of  debt  lies  upon  the  privity  of  estate,  (Jack.  &  G.  Landl.  &  Ten. 
sylvania,  p.  184,  §  7,  pi.  303;  Kunckle  v,  Wynick,  1  Dall.  305;)  for  rent 
rs  where  the  lease  is  under  seal,  (1  Chit.  PI.  16th  Ed.  126;  Blume  v. 
ken,  10  Watts,  380;)  for  a  sum  either  certain  or  that  can  readily  be  re- 
)  a  certainty,  (1  Chit,  PI.  16th  Ed.  121;)  for  use  and  occupation  when 
lise  is  not  under  seal,  because  assumpsit  would  lie.  (1  Chit.  PI.  98; 
.  Shoemaker,  1  Rawle.  135;  Troub.  <&  II.  Pr.,  by  Fish,  p.  21.)  Ex- 
and  administrators  may  have  an  action  of  debt  for  the  arrearage  of 
5  to  the  decedent.  Laws  1834,  p  76.  A  meritorious  valuable  con- 
^n  will  raise  a  debt.  Smith  v.  Ai^ry,  6  Mod.  129.  In  an  action  for 
arrears,  it  is  proper  to  declare  on  the  deed  in  the  first  count,  and  to 
cond  count  for  use  and  occupation.  Seahrook  v.  Mayer,  88  Pa.  St. 
•vis  V.  Shoemaker,  1  Rawle,  135;  2  Chit.  PI.  223,  note  d.  The  agree- 
ay  be  given  in  evidence  in  support  o£  a  count  in  which  it  is  not  raen- 
1  Chit.  PI.  348.  The  plaintiff  can  recover  for  use  and  occupation  from 
\  the  contract  was  made,  or  from  the  time  the  defendant  acknowledged 
bion  of  landlord  and  tenant.  Brolasky  v.  Ferguson,  48  Pa.  St.  434. 
I  tenant  holds  over,  it  is  optional  with  the  landlord,  either  to  treat 
i  tenant  from  year  to  year,  or  as  a  trespasser.  Hemphill  v.  Flynn,  2 
144.  Where  a  tenant  holds  over  he  holds  under  the  original  lease. 
rpose  is  not  to  make  a  new  lease,  but  to  continue  the  former  with  all 
wjteristic  features.  Diller  v.  Roberts,  13  Serg.  &  R.  62;  Phillips  v. 
,  4  Whart.  226;  Hollis  v.  Bums,  100  Pa.  St.  206.    Where  the  condi- 
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tion  is  a  penalty,  the  recovery  is  either  for  more  or  less,  according  to  the  amount 
due.    Shre^  v.  Brereton,  51  Pa.  St.  175. 

Per  Curiam.  We  have  been  unable  to  discover  the  material  defect  in  the 
pleadings  in  this  case,  which  seems  to  be  so  obvious  to  the  learned  counsel  for 
the  plaintiff  in  error.  The  lease  is  well  and  properly  set  out,  and  its  produc- 
tion in  evidence  established  the  relation  of  landlord  and  tenant  between  Bart- 
iey  and  Wagle.  Nothing  was  shown  on  part  of  the  latter  to  dissever  that  re- 
lation, and,  therefore,  the  court  below  properly  instructed  the  jury  that  that 
relation  must  be  taken  to  continue  down  to  the  inception  of  this  suit.  The 
judgment  is  affirmed. 


Appeal  of  Fox  and  another. 
(Sk^eme  Qmrt  of  Pennsylvania.    October  Term,  1887.) 

1.  PaBTNKBBHIP— JUDGMBlfT  AGAINST— ChaBGB  UPON  INDIVIDUAL  PbOPEBTT. 

Upon  a  bearing  before  an  auditor  appointed  to  determine  the  validity  of  certain 
claims  afi^inst  an  estate,  a  JudKment  obtained  against  the  firm  of  which  the  de- 
ceased was  a  member  was  filed.  Jleid  tliat,  as  the  record  did  not  show  the  names 
of  the  individaal  members  of  the  firm,  the  judgment  could  not  be  charged  upon  the 
individual  property  of  the  deceased. 

2.  SaMB— JUDOMBNTB  FOB  LaBOB  ClaIMS— PbIOBITY  OV  INDIVIDUAL  CbBDITOBS. 

Labor  claims  upon  which  jadgmeuts  have  been  rendered  against  a  firm  alter  the 
transfer  of  the  interest  of  one  member,  and  an  assignment  by  another,  are  invalid 
as  against  the  individual  estate  of  the  latter,  to  the  exclusion  of  individual  creditors. 
8.  JuDOMBNi^AssioNMBNT^— Validity. 

It  was  contended  before  an  auditor,  appointed  to  determine  the  validity  of  claims 
against  an  estate,  that  a  certain  judgment  held  by  the  assi^ee  was  invalid,  as  the 
assignee  was  the  real  debtor,  and  tlie  deceased  the  nominal  one.  The  evidence 
showed  a  judgment  regularly  entered  against  the  latter,  and  assigned  to  the  former ; 
that  the  property  for  which  the  judgment  note  was  a  part  of  the  purchase  money 
had  been  transferred  to  the  assignee  by  deceased  ;  that  the  former  bad  paid  most 
of  the  luonev  on  the  judgment,  and  finally  tooli  an  assignment.  A  daughter  of  de- 
ceased testified  tliat  she  had  heard  him  say  the  assignee  had  paid  the  purchase  price 
of  the  farm  in  addition  to  the  judgment,  and  that  be  was  entitled  to  an  assignment 
of  it.    Held,  that  the  claim  was  properly  allowed. 

4.  FOBGBBT— NOTB— OpIBIOIIB  OF  ExPBBTBr— ADXI88I01I  OF  GbHUINBNBBB  BT  MaKKB. 

A  note  filed  as  a  claim  against  an  estate  was  contested  on  the  grounds  of  forgery. 
The  only  evidence  to  support  the  forgery  was  that  of  expert  witnesses,  who  testified 
that  in  their  opinion  the  signature  had  been  forged.  There  were  others,  also,  who 
testified  to  the  contrary.  One  witness  testified  to  having  heard  the  deceased  say  he 
owed  the  owner  of  the  note  the  same  amount  called  for  by  the  note.  The  son  of 
the  owner  testified  that  at  one  time  he  showed  the  note  to  the  deceased,  and  that 
the  latter  bad  said  that  it  ought  to  be  paid.  Held  sufiicient  evidence  upon  which 
to  allow  the  claim. 
6.  Limitation  of  Actionb^Indorsbiibnt  on  Notb— Patmxnt  in  Mbbohandibx. 

The  credit  of  a  certain  number  of  pounds  of  wool,  on  a  note  otherwise  barred  by 
the  statute  of  limitations,  is  sufficient  to  remove  the  bar.^ 
6.  Samx — Running  Account— Cbedits  within  Six  Ykars. 

A  running  account  of  thirty  years,  showing  cash  credits  made  within  six  yearSr 
is  not  barred  by  the  statute  of  limitations. 

Appeal  from  court  of  common  pleas,  Westmoreland  county. 

On  the  twenty-third  day  of  January,  1885,  David  Pox  made  a  voluntary  as- 
signment for  the  benefit  of  his  creditors  to  his  two  sons,  Christopher  Fox  and 
William  Fox.  The  assignor  was  possessed  of  a  small  amount  of  personal 
property  and  several  tracts  of  land.  Embraced  in  the  deed  of  assignment  was 
the  assignor's  interest  in  what  was  known  as  the  "Eureka  Mines,"  being  the 
undivided  three-eighths  of  about  100  acres  of  coal  land  and  five  acres  of  sur- 
face, upon  which  were  erected  a  lot  of  coke-ovens,  tipple,  tracks,  and  other 
necessary  buildings.    The  remaining  undivided  five-eighths  of  these  coal  mines 

^See  note  at  end  of  case. 
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were  owned  by  W.  A.  Kifer  and  S.  Aspey.  For  several  years  prior  to  the 
assignment  by  Fox,  these  mines  were  operated  by  the  owners,  and  the  busi- 
ness was  conducted  in  the  name  of  Fox,  Kifer  &  Co.  About  the  year  1879, 
Aspey,  who  owned  one-eighth  of  the  mines,  died,  but  the  business  was  still 
•conducted  under  the  same  name.  About  the  year  1882,  W.  A.  Kifer  mort- 
gaged his  interest  in  the  mines  to  Jacob  F.  Stoner  for  about  $7,000.  This 
mortgage  was  foreclosed,  and  Kifer^s  interest  sold  by  the  sheriff  to  the  mort- 
gagee for  less  than  the  face  of  his  mortgage,  a  short  time  after  the  assign- 
ment was  made  by  Fox.  Lying  along-side  of  this  tract  of  coal  was  anotlier 
tract*  which  was  owned  by  Kifer  individually,  and  was  operated  through  the 
entry  and  over  the  tipple  belonging  to  the  company,  Kifer  being  the  manager 
of  the  entire  works.  Two  sets  of  books  were  kept;  one  for  the  coal  mined 
for  the  c jmpany,  and  another  for  that  rained  from  the  Kifer  tract.  This  lat- 
ter tract  was  incumbered  to  its  full  value  by  purchase  money  liens  of  record, 
and  was  sold  by  the  sheriff  to  Stoner  along  with  Kifer*s  other  property. 
Shortly  after  this  sheriff's  sale,  the  mines  were  taken  in  charge  and  operated 
by  Stoner  and  the  assignees  of  Fox,  and  the  proceeds  divided  according  to 
their  respective  interests.  This  management  continued  until  the  assignees 
made  sale  of  Fox's  interest  in  the  mines.  The  share  of  the  proceeds  coming 
to  Fox's  estate  amounted  to  $817,  and  with  this  sum  the  assignees  charged 
themselves  in  their  account.  Fox's  interest  in  the  mines  was  sold  for  $1,800. 
The  residue  of  his  real  estate  was  sold  for  about  $27,000.  The  surplus  of  the 
real-estate  fund,  after  the  payment  of  all  liens  of  record  at  the  date  of  the  as- 
signment, amounted  to  about  the  sum  of  $5,000. 

During  Kovember  and  December,  1884,  and  January,  1885,  the  laborers 
and  miners  employed  in  and  about  the  Eureka  mines  failed  to  receive  their 
wages.  When  the  collapse  occurred,  Kifer 's  property  having  been  sold  by 
the  sheriff,  and  Fox  having  made  an  assignment,  a  great  number  of  suits 
were  instituted  before  a  magistrate  against  Fox,  Kifer  &  Co.,  not  only  by  the 
miners  who  were  employed  by  the  company,  but  also  by  those  who  had  been 
-employed  in  the  mine  belonging  to  Kifer  alone.  Judgment  was  uniformly 
entered  for  the  plaintiff  in  every  case.  In  all  cases  where  the  latwr  had  been 
performed  for  Kifer  alone,  the  assignees  of  Fox  took  appeals.  After  the  ap- 
peals were  filed  in  court,  the  assignees  became  security  for  the  debt,  interest, 
and  costs  in  each  case.  Upon  trial  before  a  jury,  the  plaintiffs  recovered  in 
every  instance.  The  assignees  thereupon  paid  the  judgments,  and  took  as- 
signments of  the  same,  and  took  credit  for  these  claims  for  wages  in  their 
account.  Exceptions  were  filed  to  the  allowance  of  these  labor  claims,  and 
sustained  by  the  auditors  appointed  to  pass  upon  the  same,  and  make  distri- 
bution of  the  fund.  The  appellants  filed  exceptions  to  this  report,  which 
were  dismissed  by  the  court,  and  the  report  finally  confirmed. 

Among  the  liens  of  record  entered  against  Fox,  Kifer  &  Co.  prior  to  the  as- 
signment was  the  judgment  of  John  Exton,  No.  33,  November  term.  1884. 
Suit  was  brought  before  a  magistrate,  judgment  obtained,  from  which  an  ap- 
peal was  taken,  and,  after  trial  by  a  jury,  verdict  and  judgment  rendered  for 
phiintiff.  This  judgment  was  afterwards  paid  by  the  assignees,  and  assigned 
to  them.  The  judgment  was  not  allowed  by  the  auditors,  and  the  appellants 
filed  an  exception  to  their  ruling  in  this  behalf,  which  exception  was  dismissed 
by  the  court,  and  the  same  is  assfgned  for  error. 

The  auditors  sustained  the  exceptions  to  the  allowance  of  the  labor  claims, 
in  the  following  opinion:  "The  exceptions  relating  to  the  allowance  of  the 
labor  claims  in  the  personal  and  real  estate  fund  alike  have  been  sustained, 
and  the  accountants  surcharged  with  the  entire  amount,  except  two  or  three 
items  in  the  personal  estate.  The  amount  with  which  they  have  been  sur- 
charged on  this  account  is  $4,735.62.  There  are  several  distinct  grounds  upon 
which  the  exclusion  of  these  claims  rests,  but  it  is  enough  that  no  part  of  the 
fund  now  for  distribution,  or  in  the  hands  of  the  assignees,  at  any  time  be- 
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longed  to  the  firm  of  Fox,  Kifer  &  Co.,  against  whom  these  labor  claims  were. 
It  is  all  the  proceeds  of  the  individual  estate  of  David  Fox,  and,  not  being 
sufficient  to  satisfy  his  individual  debts,  these  payments  on  account  of  the 
partnership  debts  cannot  be  sustained.  And,  further,  these  claimB  do  not 
conform  to  the  act  of  16Q3,  (P.  L.  118.)" 

THE  CONTESTED  CLAIMS. 

(1)  TTie  Note  of  John  Holtzer,  The  objection  to  this  note  was  the  statute 
of  limitations,  the  note  not  being  under  seal.  The  testimony  of  Mr.  Holtzer 
as  to  the  credits  on  the  note  has  been  excluded  as  incompetent,  but  the  testi- 
mony of  tbe  other  witnesses  relating  thereto  is  regarded  as  sufficient  to  toll 
the  statute,  and  the  claim  is  allowed. 

(2)  The  Accou?it  of  Di\  Anatvalt.  The  objection  to  this  account  was  the 
statute  of  limitations.  The  objection  is  overruled  on  the  ground  that  it  is  ap- 
parent from  the  face  of  the  account  itself  that  it  is  a  record  of  mutual  deeding 
between  the  parties. 

(3)  T?ie  Hillis  Judgment,  This  judgment  was  assailed  on  the  ground  that 
it  originally  represented  a  debt  of  Hillis,  who  was  alleged  to  have  been  the 
real  purchaser  of  the  Houser  farm,  while  Fox,  to  whom  the  deed  was  made, 
was  but  a  trustee  to  Hillis.  The  judgment  was  against  Fox,  and  Wiis  for 
purchase  money  of  the  Houser  farm.  The  main  testimony  relied  upon  to 
oveithrow  the  assignment  in  favor  of  Hillis  was  that  of  Painter  &  Croushore. 
AVhatever  doubts  may  be  entertained  as  to  the  competency  of  either  to  testify, 
the  judgment  has  been  sustained  upon  the  independent  ground  that  tiie  whole 
of  the  evidence  produced,  even  if  competent,  is  deemed  insufficient  to  over- 
throw the  record  in  favor  of  Mr.  Hillis,  supported  aS  it  is  by  the  positive  tes- 
timony of  Louisa  Hillis,  a  daughter  of  the  assignor,  and  whose  testimony  is 
unimpeached,  and  against  interest,  that  her  father  had  told  her  that  Mr.  Hil- 
lis had  paid  the  purchase  money  of  the  Houser  farm«  ia  addition  to  the  judg- 
ment, and  was  entitled  to  an  assignment. 

(4. )  The  Hillis  Note  for  $i,S66.  This  note  was  attacked  on  the  ground  that 
the  signature  was  not  the  handwriting  of  Fox.  The  evidence  against  it  con- 
sisted of  the  testimony  of  a  number  of  experts,  who  testified,  from  an  exam- 
ination of  the  paper,  that  in  their  opinion  it  was  not  a  genuine  signature. 
One  or  two  witnesses  also  gave  opinions  from  personal  knowledge,  and  a  large 
number  of  admittedly  genuine  signatures  were  submitted  for  comparison^ 
The  signature  was  supported  by  the  opinion  of  many  witnesses  familiar  with 
the  handwriting  of  Fox.  Harrison  Wilson  testified:  "Six  or  nine  months  be- 
fore Fox  died  he  told  me  he  owed  Hillis.  He  could  not  tell  the  amount,  but 
said  that  among  others  was  a  note  for  thirteen  hundred  and  some  dollars." 
Jjconard  Beck  testified:  "In  my  list  of  Fox's  debts  Hillis  was  put  down  at 
$1,600  or  $1,800."  Albert  Hillis,  who  is  a  competent  witness,  and  not  con- 
tradicted, testifies:  "Fox  spoke  to  me  of  my  father's  note;  could  not  tell  ex- 
actly what  that  was.  I  told  him  I  could  fix  that.  I  went  and  got  the  note, 
and  showed  it  to  him.  He  took  the  note,  and  looked  at  it,  and  said,  *  That  is 
the  note  I  owed  the  old  man.'  He  said  he  wanted  him  paid;  that  he  had  stuck 
to  him,  and  had  done  what  he  could,  when  nobody  else  would  risk  him/'  We 
cannot  regard  the  opinions  of  the  expert  witnesses  as  sufficient  to  control 
against  such  direct,  positive,  and  satisfactuiy  evidence,  and  the  claim  has 
therefore  been  allowed. 

The  remaining  claims  of  Mr.  Hillis  were  not  seriously  disputed,  and  are  al- 
lowed. 

The  assignees  filed  the  following  exceptions  to  auditors'  report,  and  their 
disuiissal  is  assigned  as  error:  "(1)  The  auditors  erred  in  not  allowing  the 
sum  of  $107.98  to  the  debt,  interest,  and  costs  of  judgment  No.  33,  November 
term,  1884.  John  Exion^for  Use  of  C,  Fox  vs.  Fox,  Kifer  cfe  Co.,  the  same 
being  a  judgment  and  a  lien  on  the  real  estate  of  Dav^d  Fox  prior  to  the  as- 
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Bignment.  (2)  The  auditors  erred  in  surcharging  the  accountants  with  the 
sum  of  four  hundred  and  twenty-four  dollars  and  fifteen  cents,  labor  claims 
in  the  personal  estate.  The  debtor  side  of  said  account  shows  that  the  said 
personal  estate  was  made  up  in  part  of  the  sum  of  $317  derived  from  the 
management  of  the  works  upon  which  these  labor  claims  were  a  lien.  (3) 
The  auditors  erred  in  surcharging  the  accountants  with  the  sum  of  84,311. 47, 
labor  ciaims  on  the  real  estate;  said  claims  being  a  lien  on  part  of  the  real 
estate,  whose  proceeds  were  charged  in  the  debtor  side  of  the  account.  (4) 
The  auditors  erred  in  allowing  the  sum  of  $1,874.02  to  debt,  interest,  costs, 
and  commissions  of  judgment  No.  182,  November  term,  1882,  for  the  reason 
that  the  record  clearly  showed  that  the  sum  of  $800  was  paid  by  the  defend- 
ant, David  Fox,  on  the  twenty-fourth  October,  1883,  and  the  evidence  pro- 
duced before  the  auditors  clearly  showed  that  the  entire  judgment  was  the 
debt  of  William  Ilillis,  who  now  claims  to  be  the  use  plaintiff.  (6)  The  audit- 
ors erred  in  allowing  the  claim  of  John  Holtzer,  No.  1,  for  the  reason  that  the 
same  was  barred  by  the  statute  of  limitations,  and  no  sufficient  evidence  was 
produced  before  the  auditors  to  remove  the  bar  of  the  statute.  (6)  The  audit- 
ors erred  in  allowing  the  claim  of  Dr.  J.  W.  Anawalt,  No.  2,  for  the  reason 
that  all  items  prior  to  the  twelfth  Maich,  1880,  are  clearly  barred  by  the  stat- 
ute of  limitations;  and  all  items  from  March  12, 1880,  up  to  the  time  of  mak- 
ing the  assignment,  appear,  by  the  credits  of  cash  items,  to  have  been  paid  in 
full,  and  overpaid;  and  the  items  from  June  9, 1886.  being  for  services  rendered 
since  the  assignment,  cannot  participate  in  the  present  distribution.  (7)  The 
auditors  erred  in  allowing  the  claim  of  William  Hillis,  No.  14,  upon  the  note 
dated  twelfth  February,  1879,  for  $1,335,  the  preponderance  of  legal  evidence 
being  against  the  validity  and  genuineness  of  said  claim,  and  the  evidence 
offered  in  support  of  said  claim  being  incompetent.  And,  further,  the  audit- 
ors failed  to  take  proper  notice  of  the  receipt  offered  in  evidence  showing  that 
Hillis  had  received  $1,500  on  account  of  any  claim  which  he  had  against  the 
estate.  The  latter  part  of  this  exception  to  apply  also  to  claims  Nos.  15  and 
16  of  William  Hillis." 

The  evidence  before  the  auditors  showed  that  at  the  November  term,  1884, 
a  judgment  was  rendered  in  favor  of  John  Exton,  and  against  Kifer,  Fox  & 
Co.,  but  there  was  nothing  in  the  record  to  show  that  David  Fox  was  one  of 
the  members  of  that  firm,  and  appellees  contend  that  the  prothonotary  had  no 
authority,  under  the  circumstances,  to  enter  in  the  judgment  docket  a  judg- 
ment against  David  Fox  individually.  It  is  contended  on  the  part  of  the  ap- 
pellee that  the  auditors  properly  rejected  the  labor  claims.  These  judgments 
were  obtained  against  the  firm  some  time  after  Kifer ^s  interest  had  been  sold, 
and  also  after  the  assignment  of  Fox's  interest,  and  were  therefore  not  a  lien 
apon  the  firm  property,  nor  a  lien  upon  the  individual  propeity  of  David  Fox, 
as  against  his  individual  creditors. 

In  regard  to  the  William  Hillis  judgment,  the  evidence  showed  that  it  had 
been  regularly  entered  on  a  note  given  by  David  Fox  to  Col.  I.  Fainter,  as 
part  of  the  purchase  money  of  certain  realty;  that  it  had  been  assigned  by  the 
administrators  of  Fainter^s  estate  to  William  Hillis,  who  had  paid  nearly  all 
that  had  been  paid  on  the  judgment.  The  testimony  of  Louisa  Hillis,  the 
daughter  of  David  Fox,  showed  that  she  had  had  a  talk  with  her  father  in 
which  he  had  said  that  Hillis  had  bought  the  place  of  him,  and  was  after- 
wards compelled  to  pay  the  judgpnent.  Her  testimony  was  objected  to  as  in- 
competent. Hillis  produced  before  the  auditors  the  record  of  the  court  of 
common  pleas,  showing  a  judgment  in  favor  of  the  administrators  against 
Fox,  duly  assigned  by  the  plaintiffs  to  him.  There  was  no  evidence  in  sup- 
port of  the  theory  that  Hillis  was  the  real  purchaser,  and  Fox  simply  a  nom- 
inal one.  The  defense  to  the  claim  founded  on  the  William  Hillis  note  was 
that  of  forgery,  and  it  was  supported  only  by  the  evidence  of  experts,  who 
testified  that  the  signature  to  the  note  did  not  look  like  the  signature  of  David 
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Fox,  while  others  testifled  as  positively  that  it  was  his  signature.  Albert 
Hillis,  son  of  William  Hillis  and  son-in-law  of  Fox,  testified  that  he  had 
shown  the  note  to  Fox  after  the  assignment,  and  the  latter  had  said  that  it 
was  the  note  he  owed  William  Hillis,  and  that  he  wanted  him  paid,  as  he  had 
stuck  by  him  when  nobody  else  would.  This  evidence  was  objected  to  by  ap- 
pellants as  incompetent,  though  it  was  not  shown  that  the  witness  had  any 
interest  in  the  money.  A  disinterested  witness  testified  that  Fox  told  him 
at  one  time  that  he  owed  Ilillis  a  note  of  the  same  amount  as  the  one  in  suit. 

In  regard  to  the  claim  of  John  Holtzer,  several  witnesses  testified  to  ad- 
missions made  by  Fox  that  he  owed  Holtzer  on  a  note.  A  son  of  the  latter 
testified  to  selling  wool  to  Holtzer  to  be  credited  on  the  note  within  a  few 
years,  and  the  note  showed  an  indorsement  made  in  1883  of  a  certain  sum 
paid  for  wool.  The  auditors  held  this  evidence  sufficient  to  remove  the  bar 
of  the  statute  of  limitations,  the  note  being  dated  September  7,  1877,  and  due 
in  one  year. 

Dr.  J.  W.  Anawalt's  claim  dates  back  to  1859,  and  shows  a  continuous  ac- 
count down  to  June,  1886,  with  various  credit  items  made  in  1859,  1860, 
1872, 1877,  and  1882. 

Per  Curiam.  None  of  the  exceptions  in  this  case  can  be  sustained.  The 
reporx  of  the  auditors,  so  far  as  we  have  it  before  us,  is  clear,  direct,  and  con- 
clusive; nor  can  we  perceive  that  they  made  any  mistake  in  the  application 
of  the  law  to  the  facts  which  were  developed  during  the  progress  of  the  cause. 
Appeal  dismissed,  and  decree  affirmed,  at  the  costs  of  the  appellants. 

NOTE. 

Fart  payment  of  a  debt,  whether  made  before  or  after  the  statute  of  limitations  has 
pun,  is  sufficient  evidence  of  a  new  promise,  to  suspend  the  bar  of  the  statute  for  an- 
other period  of  limitation.  Engman  v.  Estate  of  Immel,  (Wis.)  IS  N.  W.  Rep.  182. 
So,  under  the  Michi|?an  statute,  where  part  payment  has  been  made,  it  is  not  necessary 
that  there  should  be  a  written  promise  to  make  further  payment,  to  keep  the  claim 
alive.  Miner  v.  Lorman,  28  N.  W.  Rep.  678.  Part  payment  is  an  implied  acknowl- 
edgment of  the  existence  of  the  claim  upon  which  the  payment  is  made  from  which  a 
promise  is  implied  to  pay  the  balance,  unless  such  iiuphcation  is  rebutted  by  something 
that  transpired  when  the  payment  was  made.  Corliss  v.  Grow,  (Vt.)  2  All.  Rej).  388. 
But  mere  part  payment  of  a  debt,  without  words  or  acts  to  indicate  its  character,  is  not 
a  sufficient  acknowledgment  as  to  the  residue  of  the  debt  so  as  to  take  it  out  of  the  statr 
ute.  Chadwick  v.  Cornish,  (Minn.)  1  N.  W.  Rep.  66.  See  note  in  the  case  of  Willey  v. 
Stale,  (Ind.)  6  N.  £.  Rep.  8S4. 


Appeal  of  Ames  and  others. 
{Supreme  Court  of  Pennsylvania,    October  Term,  1887.) 

1.  Parent  and  Child— Gift  of  Money  to  Son— Payment  of  Intbebst  During  ItIFE 

—Liability  for  Principal. 

A  father  gave  money  to  his  son,  in  return  for  which  the  son  was  to  give  an  obli- 
gation binding  himself  to  pay  his  father  interest  on  the  money  as  long  as  the  father 
lived.  JJeld,  that  the  son  was  not  required,  and  did  not  obligate  himself,  to  repay 
any  part  of  the  principal. 

2.  Reference— Auditor's  FiNDiNoe  of  Fact. 

An  auditor  found  the  fact  that  a  decedent  gave  his  son  money  to  pay  for  a  farm 
on  condition  that  the  son  was  to  pay  interest  on  tlie  mouey  during  the  father's  life, 
and  that  theson  was  not  required  to  repay  any  part  of  the  principal.  Heid^  that  the 
conclusion  of  the  auditor  was  a  finding  of  fact,  and  not  a  mere  inference  from  a 
fact  found. 

Appeal  from  orphans'  court,  Washington  county. 

John  Ames  died  testate,  leaving  Arthamer  Ames,  Demas  Ames,  and  Enia- 
tua  Ames,  his  sons,  his  executors.  Letters  testamentary  were  issued  to  the 
three.  They  disagreed,  and  severed  in  the  settlement  of  their  accounts;  the 
substance  of  the  disagreement  being  that  Arthamer  Ames  refused  to  charge 
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h  $1,200  received  by  him  from  his  father.  It  was  not  disputed 
uer  had  received  the  money,  and  the  only  question  was  whether  it 
>r  a  loan.  Axthamer  Ames  filed  his  account,  and  Demas  Ames, 
les,  and  the  other  heirs  of  the  testator  filed  as  exceptions  to  it  that 
charged  himself  with  this  $1,200.  The  auditor  overruled  the  excep- 
found  that  "John  Ames  had  arranged  with  his  sou  Arthamer  to 
1,200  to  make  a  payment  on  his  farm;  that  Arthamer  was  to  give 
^ligation  binding  himself  to  pay  the  interest  on  the  $1,200  to  his 
ng  as  the  latter  lived ;  and  that  Arthamer  was  not  required,  and 
gate  himself,  to  repay  any  part  of  the  principal."  The  orphans' 
a  decree  sustaining  the  auditor,  on  the  ground  that  the  finding  of 
uditor  is  conclusive.  From  that  decree  this  appeal  was  taken. 
Hughes  and  McCracken  cfe  Stevenson,  for  appellants.  J.  F,  Mc- 
»r  appellee. 

JAM.  The  learned  auditor  has  found  the  fact  "that  John  Ames 
'd  with  his  son  Arthamer  to  give  him  $1,200  to  make  a  payment 
r,  that  Arthamer  was  to  give  a  note  or  obligation  binding  himself 
nterest  on  $1,200  to  his  father  as  long  as  the  latter  lived;  and  that 
vas  not  required,  and  did  not  obligate  himself,  to  repay  any  part 
iipal."  The  auditor  states  this  as  his  "conclusion  drawn  from  the 
This  is  a  finding  of  the  fact.  It  is  a  conclusion  of  fact  found 
idence;  not  a  mere  inference  from  a  fact  found.  We  make  these 
correct  a  misapprehension  into  which  the  learned  auditor  appears 
en  as  to  the  effect  of  his  finding.  Hindman*8  Appeal^  85  Pa.  St. 
in  point.  With  the  controlling  fact  in  the  case  thus  found,  the 
Qf  the  auditor  follows  of  necessity.    There  is  nothing  else  in  the 

firmed,  and  the  appeal  dismissed,  at  the  costs  of  the  appellants. 


Appeal  of  Van  Voorhis,  Ex'r,  etc. 

{Supreme  Court  of  Pennsylvania,    October  Term,  1887.) 

ifD  Administrators— Payment  of  Note  to  One  of  Joint  Payees. 
'■  payable  to  the  order  of  two  persons  was  presented  for  payment  by  the  ad- 
tor  of  one  of  the  payees  to  the  executor  of  the  maker  oi  the  note.    The  au- 
owed  the  claim,  and  the  whole  amount  was  paid  by  the  executor  to  the 
rator.    HMy  that  the  executor  should  pay  the  other  payee  one-half  of  the 

rom  decree  of  orphans'  court,  Washington  county. 
>  J.  Hazelbaker,  afterwards  Margaret  J.  Guffey,  and  Sarah  A.Ha- 
)w  Sarah  A.  Cummins,  were  the  daughters  of  George  Hazelt>aker, 
shington  county,  deceased.  On  the  seventh  of  February,  1865, 
:elbaker  made  his  note,  under  seal,  for  the  sum  of  $131,  payable 
after  date  to  the  order  of  Margaret  and  Sarah  Ann  Hazelbaker. 
Lelbaker,  the  father,  liaving  died,  his  estate  was  administered  by 
>r.  Dr.  J.  S.  Van  Voorhis,  whose  accounts  having  been  settled, 
ed  to  an  auditor  for  distribution.  Margaret  J.  Guffey  died  after 
'  her  father's  death,  and  letters  of  administration  were  granted 
estate  to  Isaac  S.  Van  Voorhis,  Esq.^by  the  register  of  wills  of 
»nd  county.  Among  the  papers  of  Mrs.  Guffey,  her  administrator 
lote  in  controversy,  and  before  the  auditor,  appointed  to  report  a 
distribution  of  the  estate  of  the  father,  presented  the  note  as  a 
estate.  The  auditor's  notes  attached  to  his  report  show  that  the 
presented  by  the  administrator  alone.  Subsequently,  the  other 
le  note,  Mrs.  Cummins,  appeared  by  counsel  before  the  auditor 
nony  in  support  of  the  claim  was  being  taken.    The  claim  was  al- 
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lowed  by  the  auditor,  who,  in  his  schedule  of  distribution,  referred  to  it  as  fol- 
lows:  "I.  S.  A^an  Voorhis,  administrator  Margaret  Guffey,  and  Sarah  A.  Cum- 
mins, $252.82.*'  Tlie  amount  of  this  note,  as  ascertained  by  the  auditor,  was 
demanded  by  Mrs.  Guffey's  administrator,  and,  upon  the  surrender  of  the 
note  and  giving  of  a  receipt,  was  paid  to  him  by  the  executor  of  George  Ha- 
zelbaker.  The  executor  having  miide  answer  to  this  effect,  when  cited  to  show 
cause  why  he  should  not  pay  to  Mrs.  Cummins  the  half  of  the  sum  awarded, 
bis  answer  was  demurred  to  as  "not  suflacient  in  law."  The  administrator 
of  Margaret  Guffey  claimed  that  Sarah  A.  Cummins  was  indebted  to  Marga- 
ret Guffey  for  more  than  one-half  of  the  amount  of  ilie  note.  The  court 
below  made  the  rule  upon  the  executor  absolute.  The  executor  appeals. 
John  Ef.  Murdoch^  for  appellant.    A,  W,  <fe  M,  C,  Acheaon,  for  appellee. 

Per  Curiam.  We  need  not  discuss  the  right  of  one  co-payee  to  receive  the 
whole  of  the  money  due  upon  a  note  or  other  obligation.  In  this  case  we 
have  the  report  of  an  auditor  awarding  the  sum  of  S252.32  to  "I.  8.  Van  Voor- 
his, adm'r  of  Margaret  Guffey,  and  Sarah  A.  Cummins."  The  executor  of 
George  Hnzelbaker  paid  the  whole  of  the  money  to  the  administrator  of  Mar- 
garet Guffey,  instead  of  paying  one-half  to  him  and  one-half  to  Sarah  A.  Cum- 
mins. For  this  mispayment  he  may  be  liable  to  the  latter.  But  the  law 
avoids  circuity  of  action  whenever  practicable,  and  we  can  see  no  reason  why 
the  appellant  may  not  in  this  proceeding  be  compelled  to  pay  it  back  to  the  ap- 
pellee. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs  of  the  appel- 
lants. 


DOUOHERTY  V.  MORTLAND. 

{Supreme  Churl  of  Pennsylvania.    October  Term,  1887.) 

Fraudulknt  CoNVJBTANOBB—TBtJST— Right  of  CBBDrroB  of  Vbkdeb  to  Attack. 

Defendant  acquired  A*om  his  father,  in  fraud  of  the  latter's  creditors,  and  in  tmat 
for  the  latter  and  bis  heirs,  a  farm,  to  be  divided  among  the  heirs  after  the  father's 
death.  The  father  died,  and  defendant  continued  to  hold  the  farm  as  his  own  un- 
til after  a  judgment  had  been  obtained  by  one  of  his  creditors  against  liini,  and  the 
land  sold  thereunder.  Between  the  time  of  the  judgment  and  that  of  the  sale,  he 
had  the  land  divided  between  himself  and  his  co-heirs.  Held^  that  the  purchaser 
at  the  sheriff's  sale  has  no  standing  to  prevent  the  execution  of  the  trust. 

Error  to  court  of  common  pleas,  Butler  county. 

Ejectment.  James  Mortland,  being  involved,  was  induced  to  deed,  in  1859, 
his  farm  to  Elias,  one  of  his  four  living  sons,  nominally  for  $2,500,  no  part  of 
which  was  paid.  In  1875  the  Kittanning  Insurance  Company  obtained  judg- 
ment (igainst  Elias  Mortland  and  others  for  $5,200.  In  1879  the  farm  was 
divided  into  four  parts,  by  a  surveyor  and  two  others  agreed  upon  by  Ellas 
and  his  brothers,  and  one  of  these  parts  allotted  to  each.  In  1880  the  farm 
was  sold  under  the  judgment  against  Elias  to  the  plaintiff,  Ezekiel  Dougherty, 
for  $2,100.  In  1882  Dougherty  brought  his  action  of  ejectment  against 
Elias  Mortland  for  the  farm.  On  motion,  Stephen  Mortland,  his  brother,  was 
made  co-defendant.  Elias  acknowledged  the  validity  of  the  sale  as  against 
the  part  of  the  farm  allotted  him  as  his  share  by  the  distribution  of  1879,  but 
claimed  with  his  brother  that  as  to  the  rest  he  was  only  trustee  for  his 
brothers,  the  co-heirs  of  his  father,  the  sale  of  1859  to  him  being  fraudulent, 
and  it  was  made  to  him  only  in  trust  for  the  grantor  and  his  wife  to  prevent 
certain  creditors  of  the  grantor  from  recovering  their  claims,  and  that  after 
the  death  of  the  grantor  it  was  to  be  divided  among  the  four  brothers.  The 
Jury  found  for  the  defendants.  On  a  motion  for  a  new  trial,  Bredin,  J., 
rendered  the  following  opinion: 

*'The  evidence  clearly  establishes  that  the  deed  to  Elias  Mortland  from  his 
father  was  without  consideration,  and  would  have  been  held  to  be  a  fraud  on 
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3  of  James  Mortland  if  a  question  as  to  its  validity,  so  far  as  they 
ned,  had  arisen,  and  that  neither  James  Mortland,  being  a  party 
,  nor  his  heirs  claiming  under  him,  could,  by  proving  that  the 
itirely  without  consideration,  have  recovered  the  land  from  Ellas, 
iea  or  mortgagees.  It  is  very  likely,  too,  that  if  Ellas  Mortland 
)d  solvent,  he  never  would  have  recognized  the  rights  of  his  broth- 
3rs  to  claim  any  share  of  the  land  so  conveyed  to  him  by  his  father 
creditors.  Be  this  as  it  may,  judgment  creditors  are  never  con- 
urchasers,  and  are  not  allowed  to  hold  against  the  cestui  qiie  trust, 
'  had  no  notice  of  such  trust.  8chryock  v.  Waggoner ,  28  Pa.  St. 
a  creditor  hiis  no  right  to  the  land ;  he  has  neither  Jus  in  re  nor 
.  He  has  a  lien  on  the  land,  but  non  constat  that  he  will  ever 
'  it.  CoDer  v.  Blacky  1  Pa.  St.  495.  However  fraudulent,  there- 
Lnsaction  may  have  been  as  to  the  creditors  of  James  Mortland, 
ing  to  prevent  Elias,  at  any  time  prior  to  a  sale  by  the  sheriff  or 
Torn  recognizing  the  claim  of  the  other  children  and  heirs  of  James 
I  a  share  of  the  land,  and  admitting  that  the  deed  to  him  was  with- 
ration,  and  that  he  merely  held  in  trust  for  his  parents  during 
ne,  and  for  the  heirs  of  J.imes  Mortland  after  his  death.  In  other 
'act  that  Elias  was  a  party  to  a  fraud  on  the  creditors  of  James 
d  not  compel  him  to  add  fraud  to  fraud,  and  to  defraud  his  father 
"s  and  sisters  by  setting  up,  for  the  benefit *of  his  own  judgment 
lat  the  consideration  of  the  deed  could  not  be  inquired  into.  The 
ing  a  fraud,  the  jury,  not  the  court,  are  to  judge  of  and  weigh 
not  satisfy  us;  but  if  it  satisfies  the  jury,  that  is  sulficient.  We 
new  trial  would  be  of  no  use  to  plaintiff  unless  lie  had  new  facts 
is  suit,  as  the  chances  are  that  another  jury  would  render  the  same 
plaintiff  can  bring  another  suit  if  he  discovers  any  such.  The  mo- 
ruled. 

riting  the  foregoing  we  have  read  the  case  of  Sill  v.  Stoackham- 
tsb.  Leg.  J.  ^1,  which  we  think  sustains  the  views  expressed 

)rings  error. 

c?i€ll  and  David  Barclay,  for  plaintiff  in  error.    /.  C.  Vanderlin, 

Hion,  and  John  M.  Thompson,  for  defendant  in  error. 

[AM.  The  charge  of  the  learned  judge  below  was  an  accurate  and 
ent  of  the  law  of  this  case.  Nor  do  we  see  any  error  in  his  rul- 
le  offers  of  evidence.  It  may  be  that  the  deed  from  James  Mort- 
on Elias  was  a  fraud  upon  the  creditors  of  the  former,  and  that 
have  refused  to  execute  the  trust  in  favor  of  his  brothers  and 
;he  creditors  of  James  are  not  here  to  complain,  and,  as  to  the 
ufflcient  to  say  that  the  sheriff's  vendee  of  Elias'sreal  estate,  who 
lunteer,  has  no  standing  to  compel  him  to  be  a  rogue,  and  cheat 
and  sisters  out  of  their  share  of  the  farm.  If  Elias  chooses  to  be 
execute  the  trust,  we  know  of  no  law  to  prevent  him.  Judg- 
ed. 


fl 

CrITOHLOW  V,  CRITCHLOW. 

{Sujyreme  Court  of  Pennsylvania.    October  Terra,  1887.) 

ALES — I BBEOULARiTiEs— Estoppel  by  Aoqdiksckncb. 
suit  was  commenced  to  set  aside  an  execution  sale  of  land  for  certain  ir- 
es in  the  sale.  The  evidence  showed  that  in  1873  a  judgment  wa»  entered 
aintiff,  upon  which  execution  was  issued,  the  land  levied  upon,  inquisi- 
,  and  the  land  extended.  Subsequently  a  venditioni  exponas  was  issued,  the 
,  the  deed  acknowledged  in  open  court,  a-id  delivered  to  the  sheriira 
ho  subsequently  couveyed  to  defendant,  C,  who  leased  to  the  other  de- 
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fendanfcs.    They  were  improving  the  land  by  putting  down  an  oil  wpII  at  the  time 
suit  was  brought.    Held^  that  plaintiff  was  estopped  by  his  long  acquiescence,  and 
by  the  changed  circumstances. 
2.  Same— Ibbeoulabitibs  Cured  bt  AcfKNOWLEDQMBNT  of  Shsbiff's  Deed. 

In  a  complaint  to  set  r  Me  an  execution  sale  of  land,  it  was  alleged  that  no  notice 
of  the  extension  of  plaiu^iifs  land  was  given  to  plaintifl^  and  also  that  no  affidavit 
was  made  that  the  rental  had  fallen  due  and  remained  unpaid  before  the  ffenditioni 
txponfiB  was  issued.  HeldL,  that  these  were  mere  irregularities  which  were  cured  by 
the  acknowledgment  of  the  sheritTs  deed. 

Error  to  common  pleas,  Butler  county. 

A  judgment  was  entered  against  the  plaintiff  in  1867,  and  revived  in  1873, 
when  execution  was  issued,  and  the  land  in  suit  levied  on,  inquisition  held, 
and  ttie  land  extended  at  a  yearly  rental  of  $12.  The  attorneys  of  the  judg- 
ment creditor  gave  the  sheriff  the  proper  notice,  which  was  returned  nihil. 
In  1874,  more  than  eight  months  after  the  inquisition  was  held  and  the  land 
extended  at  a  rental  and  no  rental  paid,  a  venditioni  exponas  was  issued  with- 
out an  affidavit  that  the  rent  had  fallen  due  and  remained  unpaid  having  been 
filed,  and  the  land  was  sold.  The  vendee  sold  the  land  to  defendant,  Gritch- 
low,  who  leased  it  to  the  other  defendants.  They  drilled  an  oil  well,  at  great 
expense,  to  the  depth  of  1,000  feet,  before  any  claim  was  made  by  the  plain- 
tiff in  this  suit.  He  brought  suit  for  the  land  in  October,  1886.  Defendant 
had  judgment,  and  pliiintiff  brings  error. 

JB,  McJunkin,  R,  P.  8cott,  and  McJunkin  <§  Galbreath,  for  plaintiff  in  er- 
ror. Charles  McCatidless,  Thompson  dk  Son,  and  S,  F,  Bowser,  for  defend- 
ant in  error. 

Per  Curiam.  If  there  were  any  irregularities  in  the  sheriff's  sale  of  plain- 
tiff's land  in  1874,  he  has  been  a  long  time  in  finding  it  out.  He  allowed  the 
sherifTs  deed  to  be  acknowledged  without  objection ;  went  out  of  possession, 
and  remained  out  until  the  present  time;  allowed  the  purchase  money  to  be 
applied  to  the  payment  of  his  debts;  made  no  objection  to  the  possession  of 
the  defendants  until  he  brought  this  suit  in  1876,  when  the  premises  had  enor- 
mously increased  in  value  by  reason  of  a  productive  oil  well  thereon.  His 
long  acquiescence,  and  the  changed  circumstances,  forbid  us  to  be  astute  in 
discovering  technical  defects  in  the  defendant's  title.  At  most,  they  are  triv- 
ial, mere  irregularities,  which  should  have  been  taken  advantage  of  before 
the  acknowledgment  of  the  sheriff's  deed.  That  is  a  panacea  for  irregular- 
ities.   Judgment  affirmed. 

Betkolds  and  others  v.  Gribpik  and  others. 
{Supreme  Court  of  Pennsylvania.    October  Term,  1887.) 

1.  Will — CowsTHUcrrow — Disposition  of  Entire  Estatb. 

a  testator  in  his  will  declared,  *'As  to  such  wordly  estate  wherewith  It  hath 
pleifsed  God  to  intrust  me  I  dispose  of  the  same  as  follows;"  and,  *'If  there  is  any- 
thing omitted  relative  to  my  worldly  affairs  or  estate,  I  leave  it  to  be  conducted  by 
and  at  the  discretion  of  my  executors."  Held^  that  such  clauses  reinforce  the  pre- 
sumption that  the  testator  did  not  wish  to  die  intestate  of  any  part  of  his  property, 
and  antagonize  a  construction  that  would  ^ive  the  legatees  a  life-estate  with  tne  re- 
mainder in  fee  undisposed  of. 

2.  Samv — Devise — Condition  against  Alienation.  I 

After  devising  land  to  his  three  daughters  in  fee,  the  testator  proceeded  as  fol- 
lows: "At  the  decease  of  any  of  my  daughters,  their  portion  of  the  mansion  farm 
is  to  belong  to  the  surviving  sisters  or  sister  during  their  lives  or  life."  •»  if  •  •  • 
any  of  my  children  should  become  destitute  of  house  or  home,  they  are  to  have  the 
privilege  of  making  the  mansion  house  and  farm  their  home  and  residence  with 
those  there  upon  good  behavior.  It  is  intended  by  me  as  a  home  or  asylum  for  my 
wife,  sons,  and  daughters,  and  not  to  belong  or  go  into  the  possession  of  any  other 
person  or  persons  while  any  of  them  live,  and  necessity  require  it,  without  the  con- 
sent of  those  living."  Held,  that  he  did  not  intend  tu  limit  the  estate  or  interest 
of  his  daughters  in  the  land  before  devised  to  them  in  fee,  but  to  restrain  them 
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I 

latlng  the  place  while  of  any  of  bia  children  mieht  by  necessity  become 
and  that  it  did  not  prevent  the  survivor  of  the  three  daughters  from  dia- 
ller interest  in  the  farm,  by  will  or  otherwise. 

riYOBS. 

3r  devised  by  will  his  farm  to  his  three  daughters,  with  the  further  pro- 
.t  at  the  decease  of  any  of  them  their  portion  should  go  to  the  survivors 
r  durine  their  lives  or  life.  Two  of  them  died.  Held,  that  the  uurvivor, 
eirs  under  her  will  wer^  entitled,  as  owners  in  fee,  to  an  undivided  one- 
rest  in  the  farm,  and  (there  being  four  other  heirs  at  law  of  the  deceased 
B-fiflh  of  the  other  two-thirds. 

)mmoii  pleas,  Washington  county. 

^ynolds,  Sr.,  died  testate  about  the  year  1848,  seized  in  fee  of 
110  acres  of  land  in  South  Strabane  township,  said  county,  the 
^roversy  in  this  suit.  His  last  will  and  testament  was  duly  pro- 
testator  left  surviving  him  seven  child  An,  who,  with  the  heirs 
presentatives  of  those  since  deceased,  are  as  follows:  First. 
intestate,  unmarried,  without  issue,  before  Sarah,  hereinafter 
ond.  Susannah,  died  intestate,  unmarried,  without  issue,  before 
fter  named.  Third.  Sarah,  died  testate.  Her  last  will  and  testa- 
ly  probated  in  the  proper  office  of  this  county,  and  under  it  de- 
10  are  in  exclusive  possession,  claim.  She  also  survived  all  her 
einaftcr  named.  Fourth.  Henry,  died  intestate,  leaving  no 
lawful  issue  as  follows:  (1)  Isaiah;  (2)  Benedict,  one  of  the 
!)  Sarah,  one  of  the  plaintiffs;  (4)  Belinda;  (5)  Margaret,  now  . 
>w;  (6)  Elizabeth,  died  intestate,  unmarried,  without  issue;  (7) 
atestate,  unmarried,  without  issue;  (8)  Rebecca,  died  intestate, 
without  issue;  (9)  Emma,  died  intestate,  unmarried,  without  is- 
eph,  died  intestate,  unmarried,  without  issue.  Fifth.  Zaclmriah, 
a  widow,  Mary  Reynolds,  and  lawful  issue  as  follows:  (1)  David 
Of;  (2)  George  H.,  a  plaintiff;  (3)  Seth  H.,  a  plaintiff ;  (4)  Eliz- 
Df  William  Weir,  a  plaintiff.  Sixth.  Benedict,  died  leaving  a 
h  R.,  and  lawful  issue  as  follows:  (I)  Margaret,  a  plaintiff;  (2) 

wife  of Frankboner,  a  plaintiff;  (3)  Edith,  wife  of  J. 

a  plaintiff;  (4)  Erastus,  a  plaintiff;  (5)  Benedict,  a  plaintiff. 
»yd,  died  leaving  no  widow,  but  lawful  issue  as  follows:  (1) 

itiff;  (2)  Andrew  J.,  a  plaintiff;  (3)  Lucretia,  wife  of Mc- 

ntiff;  (4)  Louisa,  died  leaving  her  husband,  Silas  Crispin,  and 
William  and  Mary,  (Mary  being  one  of  the  defendants.) 
that  prior  to  the  death  of  Sarah  Reynolds,  two  of  the  children  of 
irnolds,  Sr.,  had  died  intestate,  leaving  as  heirs  at  law  the  five 
sisters  and  the  children  of  those  deceased ;  and  the  several  rights 
)  hereto  depend  upon  a  proper  construction  of  the  will  of  Bene- 
s,  Sr.,  deceased.  The  annual  value  of  the  land,  clear  of  all  charges^ 
the  defendants  have  been  in  possession  since  June  27,  1886. 
J.  A.  McIlvaine,  p.  J.,  rendered  the  following  opinion: 
rmination  of  the  question  as  to  what  judgment  should  be  entered 
ipon  the  facts  presented  to  us  in  the  nature  of  a  special  verdict 
i  construction  of  the  will  of  Benedict  Reynolds,  deceased.  And 
ng  upon  an  analysis  of  this  will  it  would  be  well  to  lay  down  a 
rules  by  which  we  must  be  guided  and  which  we  must  not  disre- 
irst.  *  Xo  presumption  of  an  intent,  on  the  part  of  the  testator,  to 
of  any  part  of  his  propeity,  is  to  be  made,  when  his  words,  as 
)  will,  can  fairly  be  construed  to  dispose  of  the  whole  of  it.'  Sec- 
iw  leans  against  a  construction  which  converts  a  fee-simple  into 
'  Third.  *  The  main  intent  of  the  testator  is  not  to  be  overcome 
uous  direction  in  a  subsequent  part  of  the  will ;  the  latter  will  bo 
subordination  to  the  original  bequest  or  devise.'  Fourth.  •  The 
testator  must  be  gathered  from  the  four  corners  of  the  will,  taken 
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as  a  whole,  and  to  this  intent,  if  lawful,  all  technical  rules  of  construction 
must  yield.' 

'*In  the  will  before  us  the  testator  evidently  intended  to  dispose  of  all  his 
property.  The  introductory  clause:  *As  to  such  worldly  estate  wherewith  it 
hath  pleased  God  to  intrust  me,  I  dispose  of  the  same  as  follows;'  as  well  as 
the  final  clause:  *If  there  is  anything  omitted  relative  to  my  worldly  affairs 
or  estate,  I  leave  it  to  be  conducted  by  and  at  the  discretion  of  my  executors,* 
— clearly  rejnforces  the  presumption  that  the  testator  did  not  wish  to  die  in- 
testate of  any  part  of  his  property,  and  antagonizes  the  construction  that 
would  give  the  daughters  a  life-estate  in  the  land  in  dispute,  with  the  remain- 
der in  fee  undisposed  of. 

*'The  daughters,  Mary,  Susannah,  and  Sarah,  are  named  by  the  father  as  the 
first  beneficiaries  under  his  will,  and  the  farm  now  in  possession  of  the  de- 
fendants is  devised  to  fhem  in  fee,  in  the  following  words:  « I  give  and  be- 
queath unto  my  three  daughters,  Mary,  Susannah,  and  Sarah,  the  mansion 
house  and  the  farm,  with  the  appurtenances,  (with  an  exception,  if  neces- 
sary, hereafter  mentioned,)  containing  one  hundred  and  ten  acres  and  four- 
teen perches,  agreeably  to  a  late  survey  and  plot  made  by  D.  Roberts.' 

"Thus  far  the  intention  of  the  testator  is  clear;  but  it  is  claimed  that  sub- 
sequent clauses  iu  his  will  change  the  character  of  the  devise  to  these  daugh- 
ters. These  clauses  are  as  follows:  *  At  the  decease  of  any  of  my  daughters, 
their  portion  of  the  mansion  farm  is  to  belong  to  the  surviving  sisters  or  sis- 
.  ter  during  their  lives  or  life.*  '  If,  in  the  dispensation  of  God's  providence, 
any  of  my  children  should  become  destitute  of  house  or  home,  they  are  to 
have  the  privilege  of  making  the  mansion  house  and  farm  their  home  and  res- 
idence with  those  there  upon  good  behavior.  It  is  intended  by  me  as  a  home 
or  asylum  for  my  wife,  sons,  and  daughters,  and  not  to  beloug  or  go  into 
the  possession  of  any  other  person  or  persons  while  any  of  them  live,  and  ne- 
cessity require  it,  without  the  consent  of  those  living.* 

"In  order  to  arrive  at  the  intention  of  the  testator,  these  words  must  be 
construed  in  view  of  the  fact  that  he  has  already  given  to  the  daughters  a  fee 
in  this  mansion  farm.  By  these  words  he  did  not,  in  our  opinion,  intend  to 
limit  the  estate  or  interest  of  his  daughters  in  this  land  before  devised  to  them 
in  fee,  but  rather  to  restrain  them  and  their  heirs  from  alienating  and  leav- 
ing the  place  while  any  of  his  children  might  •  by  necessity,*  and  *  in  the  dis- 
pensation of  Grod*s  providence,'  become  houseless  or  homeless.  As  long  as 
either  of  the  daughters  lived,  the  heirs  of  those  deceased  were  postponed  in 
their  enjoyment  of  the  place,  and  it  was  to  remain  in  the  possession  of  the  sur- 
vivor until  the  possibility  of  any  of  his  children  becoming  destitute  had  passed. 
The  three  daughters  took  a  fee  in  the  land,  charged,  under  certain  contingen- 
cies, with  the  support  of  his  wife  and  of  the  destitute  children  of  the  testator, 
if  any  there  might  be;  and  this  was  the  ^  exception^ if  necessary,^  referred  to 
by  the  testator  in  making  the  devise  of  the  farm  to  the  daughters,  as  appears 
in  paragraph  first  of  the  will  hereinbefore  quoted.  At  all  events,  the  clause 
in  the  will  which  provides  that,  *at  the  decease  of  any  of  my  daughters,  their 
portion  of  the  mansion  farm  is  to  belong  to  t\\%  surmoing  sisters  or  nUtter&MV- 
ing  their  lives  or  life,*  could  In  no  way  affect  the  devise  that  Sarah  took  un- 
der the  first  clause  of  the  will,  as  she  survived  all  her  brothers  and  sisters; 
and  neither  could  the  last  clause  in  the  will,  providing  that  the  farm  should 
be  a  home  or  asylum  for  the  destitute  children  •  while  any  of  them  lived,  and 
necessity  required  it,'  any  longer  stand  in  the  way  of  her  disposing  of  her  in- 
terest in  said  farm  by  will  or  otherwise.  Any  construction  of  this  will  other 
than  what  we  have  given  it,  would  be  in  the  teeth  of  the  cardinal  canons  of 
interpretation  already  cited. 

"We  are  therefore  of  the  opinion  that  under  the  will  of  Benedict  Reynolds, 
deceased,  Sarah  Reynolds,  at  the  time  of  her  death,  was  the  owner  in  fee  of 
an  undivided  one-third  interest  in  the  tract  of  land  in  dispute,  and  described 
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itated,  and  as  heir  at  law  of  her  sisters  Mary  and  Susannah  she  was 
n  fee  of  one-fifth  of  two-thirds  of  said  tract  of  land,  or  in  all  she 
ner  in  fee  of  seven-fifteenths  thereof;  and  that  the  defendants, 
rill,  are  the  owners  of  her  title  thereto;  and  that  the  other  heirs 
dary  and  Susannah  Reynolds  are  the  owners  in  fee  of  eight-fif- 
kid  tract  of  land.  The  plaintiffs,  representing  sixty-three  eightieths 
est,  are  entitled  to  recover  the  undivided  sixty-three  one  hundred 
t  of  said  land,  and  $71.40  as  their  share  of  the  mesne  profit  thereof 
fendants  went  into  possession." 
I  judgment  both  parties  bring  error. 

M.  C,  Acheson,  for  plaintiffs  in  error.    Irwin  dk  Hughes,  for  de- 
error. 

lAM.  This  case  has  been  so  well  discussed  by  the  learned  judge 
below  that  we  affirm  the  judgment  on  the  reasons  given  by  him. 
Lffirmed. 


Appeal  of  Atkinson  and  others. 
{Supreme  Court  of  Pennsylvania.    October  Term,  1887.) 

ores — Advancbr  by  Directors — REiMBURSESfBivT  from  Collaterals — Prbf- 
►VER  Creditors — Attorney's  Pee. 

dealer  applied  to  the  Wool  Growers'  Exchange  for  an  advance  of  money 
ise  wool.  The  exchange  not  being  able  to  raise  the  money  on  its  credit, 
x>T9  discounted  their  individoal  notes  for  the  amount,  and  the  dealer  gave 
s  collateral.  The  directors  paid  their  notes  without  receiving  money  from 
mge  for  that  purpose.  The  exchange  made  an  assignment  for  the  benefit 
litors.  An  attorney  employed,  succeeded  in  collecting  some  of  the  money 
)n  the  dealer's  collateral.  Reldf  tliat  the  attorney's  fees  should  first  be 
of  this  money,  and  that  the  balance  should  be  distributed  among  the  di- 
i  preference  to  the  creditors,  of  the  exchange. 
: — Auditor's  Findings  of  Fact. 
iitor's  finding  of  fact  must  be  accepted,  unless  error  clearly  appears. 

om  common  pleas,  Washington  county. 

ring  of  1882,  0.  M.  Stephenson,  a  wool  dealer  of  Washington 
msyivania,  who  had,  prior  to  that  time,  made  numerous  consign- 
K)l  to  the  Wool  Growers'  Exchange,  desired  to  purchase  a  large 
amounting  to  about  121,000  pounds,  from  J.  F.  Evans,  of  Boliver, 
\  purchase  he  could  only  make  by  paying  for  the  wool  before  its 
Do  secure  this  wool  he  applied  to  the  exchange  for  a  special  ad- 
5,000,  and  at  a  meeting  of  its  board  of  directors  held  in  Steuben- 
on  the  fourth  of  April,  1882,  it  was  agreed  that  this  advance 
ade,  upon  Stephenson  giving  his  note,  with  sufiScient  security, 
of  610,000,  as  a  collateral  indemnity  for  the  money  so  advanced, 
this  action  was  taken  by  the  board  of  directors,  the  corporation 
ey  in  its  treasury,  and  it  was  understood  that  the  whole  amount  so 
uld  have  to  be  borrowed  from  the  Steubenville  banks,  upon  the 
notes  of  the  directors,  as  the  money  could  not  be  raised  upon  the 
le  corporation.  To  carry  out  this  arrangement,  John  Medill, 
Lee,  Banjamin  Griflith,  D.  S.  Gault,  and  A.  C.  Ault,  directors  of 
ion,  left  their  individual  notes  in  the  hands  of  Benjamin  Griffith, 
',  drawn  at  30,  60,  and  90  days,  to  be  handed  over  by  him  for  dis- 
Bver  Stephenson  presented  satisfactory  collateral  security  for  the 
rwards  the  note  was  accepted  by  Mr.  Griflith,  and  the  Individual 
directors  were  then  discounted  by  the  Steubenville  banks,  Steph- 
g  the  discount,  and  the  proceeds  placed  in  the  hands  of  T.  W. 
»gent  of  both  the  exchange  and  Stephenson,  by  whom  it  was  paid 
IS  on  account  of  the  wool  purchased  by  Stephenson.  This  wool 
nsigned  for  sale  to  the  Wool  Growers'  Exchange  at  Philadelphia. 
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Tbe  auditor  found  that,  at  the  time  this  collateral  note  was  given,  it  was 
intended  to  secure  the  payment  of  any  balance  of  the  loan  obtained  from  the 
Steubenville  banks  upon  the  individual  notes  given  by  the  directors,  which 
might  not  be  paid  from  the  sale  of  the  Boliver  wool.  When  the  negotiation 
toolc  place,  it  was  expected  that  the  wool  would  all  be  sold,  and  the  notes 
lifted  from  the  proceeds  of  sale  as  they  fell  due,  and,  if  sufficient  was  not 
realized  from  these  sales,  the  collateral  bond  was  the  security  upon  which  the 
directors  relied  to  make  up  the  deficiency  for  the  payment  of  these  notes.  On 
account  of  the  failure  to  realize  upon  this  wool  as  rapidly  as  had  been  expected, 
these  notes  were,  at  Stephenson's  request,  renewed  from  time  to  time,  until 
the  early  part  of  1883,  he  paying  the  discount.  Since  that  time  they  have 
been  lifted  by  the  directors.  The  exchange  received  from  the  sale  of  the  wool 
at  Philadelphia  sufficient  to  have  paid  all  but  $3,229.46  of  the  amount  bor- 
rowed from  the  banks;  but  no  part  of  the  sum  realized  was  ever  applied  to 
the  payment  of  these  notes.  The  Wool  Growers'  Exchange  afterwards  made 
an  assignment  for  the  benefit  of  its  creditors. 

The  referee  appointed,  on  the  defendants'  petition,  to  open  the  judgment 
entered  on  the  note  for  $10,000,  found  $3,229.46  to  be  due  from  Stephenson 
and  his  sureties  in  the  note,  and  judgment  was  entered  therefor,  and,  execu- 
tion thereon  having  been  issued,  the  sum  of  $1,533.54  was  realized  from 
some  of  the  defendants,  and  the  same  was  claimed  as  follows:  First,  by  John 
Medill  and  others,  who  were  the  directors  of  the  exchange  when  the  note  was 
given,  on  the  ground  that  the  security  was  given  by  Stephenson  to  prot^t 
the  money  borrowed  by  them  from  the  banks,  and  paid  by  them;  second,  by 
the  assignee  for  the  benefit  of  creditors  of  the  exchange;  thirdf  by  Atkinson 
and  others,  attaching  creditors  of  the  exchange,  who  are  the  appellants  in 
this  case;  fourth,  by  J.  H.  S.  Trainer,  Esq.,  so  far  as  the  same  was  necessary 
for  his  fees  and  expenses  in  the  contest  before  the  referee. 

An  auditor  was  appointed  to  distribute  the  money  so  raised  by  execution 
and  paid  into  court.  He,  in  his  report,  rejected  both  the  claims  of  the  assignee 
of  the  exchange  for  the  benefit  of  creditors,  and  of  the  attaching  creditors, 
and  awarded  the  fund,  as  far  as  he  adjudged  proper,  to  J.  H.  S.  Trainer,  Esq., 
for  his  fees  and  expenses,  for  the  reason  that  the  directors  had  agreed  that 
he  should  be  paid  out  of  what  was  idealized  on  the  judgment,  and  the  remain- 
der he  directed  should  be  paid  to  the  directors.  The  attaching  creditors  filed 
exceptions  to  the  auditor's  report,  and  the  same  were  overruled,  and  the  re- 
port confirmed,  by  the  court  below,  J.  A.  MgIlvaine,  P.  J.,  rendering  the 
following  opinion  and  decree: 

*' Fifteen  hundred  and  thirty-three  54r-100  dollars  of  the  money  recovered 
on  the  judgment  entered  to  the  above  number  and  term  having  been  paid  into 
court,  John  W.  Donnan,  Esq.,  was  appointed  auditor  to  mt&e  distribution 
thereof  among  the  persons  entitled  to  the  same.  After  having  examined  a 
large  number  of  witnesses,  whose  testimony  covers  153  pages  of  type-writing, 
tlie  auditor,  in  an  able  and  elaborate  report,  finds,  after  paying  costs  of  audit, 
etc.,  amounting  to  $376.71,  that  J.  H.  S.  Trainer,  Esq.,  is  entitled  to  $1,037.16, 
and  John  Medill  et,  ah  are  entitled  to  $119.67  of  the  money  in  court.  To 
this  report  Wm.  Atkinson  and  others,  foreign  attachment  creditors  of  the 
plaintiff,  filed  exceptions.  These  exceptions,  12  in  number,  may  be  consid- 
ered in  two  classes:  First,  exceptions  to  the  finding  of  facts;  and,  second, 
exceptions  to  the  conclusions  of  law. 

"Touching  the  first  class  of  exceptions,  it  is  hardly  necessaiy  to  say  that 
the  auditor's  disposition  of  the  questions  of  fact  involved  is  final  and  con- 
clusive, unless  there  was  flagrant  mistake.  '  A  fact  found  by  an  auditor  is 
to  be  taken  as  true,  unless  the  error  be  palpable.'  Whiteside* s  Appeal,  23 
Fa.  St.  114.  *  A  decision  of  an  auditor  as  to  facts  will  not  be  reversed  in  this 
court,  unless  in  case  of  palpable  and  clear  mistake.'  Loomis^  Appeal,  22  Pa. 
St.  312.     *  The  finding  of  facts  by  an  auditor  will  not  be  set  aside  unless  for 
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>r,  or  for  reasons  which  would  induce  a  court  to  set  aside  a  verdict.' 
A.ppeaU  87  Pa.  St.  510;  Thompson's  Appeal,  103  Pa.  St.  603. 

a  careful  and  patient  reading  of  the  testimony,  and  a  due  oonsider- 
the  arguments  of  the  counsel  for  the  exceptants  made  thereon,  we 
onvinced  that  the  auditor  has  made  any  serious  mistake  in  his  find- 
)  facts  material  to  the  matter  submitted  for  his  consideration.    And 

the  facts  in  the  case  must  be  taken  as  found  by  him.  Taking  the 
ound,  are  the  auditor's  conclusions  of  law  correct? 
first,  let  us  consider  the  claim  of  J.  H.  S.  Trainer,  Esq.  It  appears 
Trainer  was  employed  by  the  plaintiff  company  to  collect  the  judg- 
ich  it  held  against  the  defeit Jants.  And  after  a  long  and  tedious 
,  a  history  of  which  is  given  in  the  auditor's  report,  he  succeeded  in 
g  from  the  defendants  the  sum  of  $3,229.46.  And  Mr.  Trainer,  not 
een  paid,  now  asks  the  court  to  award  to  him,  out  of  the  money  in 
DUffh  to  pay  his  fees  and  expenses,  which  the  auditor  has  found  to 
Mo.  There  can  be  no  dispute  as  to  the  fact  that  Mr.  Trainer  was 
ley  for  the  •  Wool  Growers'  Exchange '  in  this  protracted  litigation, 
bin  how  much  was  due  on  the  note  on  which  judgment  had  been  en« 
inst  the  defendants;  and  the  auditor  has  found  that,  '  at  tlie  time  of 
)yment,  no  retainer  was  paid,  and  it  was  agreed  tliat  the  counsel 
dt,  and  take  his  fees  out  of  the  claim.'  Under  this  state  of  facts, 
,  having  control  of  tiie  funds,  couUl  not,  on  any  principles  of  equity, 
he  money  over  to  the  plaintiff,  and  compel  the  attorney  to  resort  to 
ainst  an  insolvent  client  for  the  collection  of  his  fees.  MoKvloy's 
108  Pa.  St.  620,  makes  clear  the  duty  of  the  court  in  such  a  case, 
an,  the  money  in  court  should  not  be  turned  over  to  the  plaintiff 
seeing  that  the  attorney  is  first  paid,  on  what  ground  can  the  ex- 
who  are  attaching  creditors,  claim  all  the  fund  ?  They  surely  can 
higher  rights,  in  the  premises,  than  their  debtor,  the  plaintiff  in  the 
,.  If  the  fund  in  court  is  to  be  paid  to  them  by  virtue  of  their  at- 
B,  no  more  can  be  paid  than  would  have  been  paid  to  the  plaintiff  if 
le  only  claimant.  The  plaintiff  having  agreed  that  Mr.  Trainer 
rait,  and  take  his  fees  out  of  the  claim,'  no  creditor  of  the  plaintiff 
lide  that  agreement  by  proceedings  in  foreign  attachments.  Noble 
.,  79  Pa.  St.  367.    •  An  attaching  creditor  occupies  no  higher  posi- 

his  debtor.'     Good  v.  ChranU  76  Pa.  St.  52. 

fore,  these  attaching  creditors  standing  in  the  attitude  of  assignees, 

)  the  fund,  if  at  all,  subject  to  the  prior  equities  of  the  attorney,  who 

it  under  an  agreement  with  the  plaintiff  that  he  was  to  take  his 
^f  the  claim. 

i.  Are  the  attaching  creditors  entitled  to  the  balance  of  the  fund 
ng  the  attorney?  We  think  not.  The  auditor  finds  as  a  fact  *  that, 
ne  this  coUateral  note  was  given,  it  was  intended  to  secure  the  pay- 
my  balance  of  the  loan  obtained  from  the  Steubenville  banks  upon 
idual  notes  given  by  the  directors,  which  might  not  be  paid  from  the 
B  Boliver  wool.  When  the  negotiation  took  place,  it  was  expected 
irool  would  all  be  sold,  and  the  notes  lifted  from  the  proceeds  of  sale 
ill  due,  and,  if  sufficient  was  not  realized  from  these  sales,  the  col- 
nd  was  the  security  upon  which  the  directors  relied  to  make  up  the 

for  the  payment  of  these  not«s.'  Under  this  finding,  it  is  unnec- 
assume  that  there  was  a  mistake  in  drawing  the  810,000  note  pay- 
e  Wood  Growers'  Exchange.  For  although  the  loan  to  Mr.  Stephen- 
brmally  made  by  the  exchange,  and  although  this  810,000  note  was 
ts  name,  yet  we  must  look  at  the  transaction  as  a  whole;  and  the  f^t 
irectors  individually  raised  the  money  that  was  advanced  to  Stephen- 
tting  their  notes  in  bank,  and  the  further  fact  that  this  810,000  note 
I  as  a  collateral  to  secure  the  repayment  of  the  debt  that  the  directors 
llA.no.2— 16 
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thus  incurred  for  his  benefit,  in  equity  make  an  appropriation  of  this  note  for 
that  specific  purpose,  and  it  is  the  duty  of  the  court  to  see  that  the  money 
realized  thereon  goes  where  it  was  intended  to  go. 

**  As  the  Boli  ver  wool,  consigned  to  the  exchangfj,  was  the  primary  sou  rce  from 
which  these  notes  in  bank  were  to  be  paid,  so  the  collateral  note,  taken  in  the 
name  of  the  exchange,  was  the  secondary  source  to  be  drawn  upon  for  their 
payment.  And  as  the  directors  individually  had  to  pay  the  notes  given  to  the 
banks,  and  have  not  been  repaid,  they  are  entitled  to  the  collateral  as  an  in- 
demnity. The  fact  that  John  Medill  and  his  co-chiimants  were  directors  of 
the  Wool  Growers'  Exchange  does  not  affect  their  individual  rights.  As  in- 
dividuals^ they  are  entitled  to  protection,  and  to  be  reimbursed  for  the  money 
they  are  out  on  account  of  this  transaction,  the  same  as  though  they  were 
strangers  to  this  corporation;  the  fact  that  they  acted  in  good  faith  having 
been  established. 

''And  now,  Afarch  81, 1887,  the  exceptions  filed  to  the  •  Auditor's  Beport ' 
are  dismissed,  at  the  costs  of  the  exceptants,  and  the  report  is  confirmed  ab- 
solutely; and  it  is  ordered,  adjudged,  and  decreed  that  the  money  in  court  be 
paid  out  and  distributed  in  accordance  with  said  report,  and  the  schedole 
thereto  attached." 

The  attaching  creditors  bring  error. 

/  P.  MiUer,  for  appellants.  Braden  A  Miller  and  Aiken  A  Duncan,  for 
appellees. 

Per  Curiam.  There  are  two  classes  of  assignments  here,  viz.:  Firsts 
those  which  allege  error  in  the  auditor's  finding  of  facts;  and,  eetxmd,  those 
which  allege  that  he  has  erred  in  his  conclusion  of  law.  It  is  sufiicient  to  sa^ , 
in  regard  to  the  first,  that  the  alleged  errors  are  not  manifest.  We  must 
accept  his  finding  of  fact,  unless  the  error  clearly  appears.  Loomiel'  Appeal, 
22  Pa.  St.  812;  Whiteside' e  Appeal,  28  Pa.  St.  114;  BedelVe  Appeal,  87  Pa.  St. 
510 ;  Thompeon'e  Appeal^  108  Pft.  St.  608.  Nor  are  we  satisfied  that  his  con- 
clusions of  law  are  erroneous.  On  the  contrary,  we  think  they  neoessarily 
follow  from  the  facts  as  found.  The  amount  awarded  to  Mr.  Trainer  for  his 
expenses  and  services  was  clearly  right.  His  entire  compensation  was  to oome 
out  of  the  fund  when  realized.  It  would  have  been  gross  injustice  to  torn 
over  the  entire  fund,  the  result  in  large  measure  of  his  professional  labor  and 
skill,  to  an  insolvent  party,  and  leave  him  to  an  action  against  him.  The  at- 
taching creditors  have  no  cause  to  complain  of  this.  They  have  no  higher 
standing  than  their  debtor.  Good  v.  Grant,  76  Pft.  St.  52.  Nor  are  the  at- 
taching creditors  entitled  to  the  balance  of  the  fund.  As  the  directors  indi- 
vidually had  to  pay  the  notes  given  to  the  banks,  and  have  not  been  repaid, 
they  were  entitled  to  the  collateral  notes  as  an  indemnity. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs  of  the  wppA- 
lants. 


Poor  District  of  Summit  Tp.  ©.  Bters. 

{S^ipreiM  Oowri  of  PenntylvanioL.    October  Term,  1887.) 

POOB  AHD  POOB  LaWB  —  LIABILITY  OF  POOB  DI8TBIOT  FOB  MbDIOAL  SBBVIOK  TO  PjLU- 
PBB. 

A  physician  attended  a  boy  who  had  been  injared  by  a  railroad  train.  The  boy 
was  unable  to  pay,  and  the  railroad  coni]>any  refused  to  pay  the  physician's  bill. 
The  bill  was  approved  as  correct  by  two  justices  of  the  peace,  and  the  physician 
sued  the  poor  aistrict.  BM^  that  the  physician  was  entitled  to  reooyer  from  the 
district  compensation  for  his  services. 

Error  to  court  of  oommon  pleas,  Butler  county. 

About  the  last  of  January,  1882,  Mrs.  Mayes,  who  resided  in  Oakland  town- 
ship, Butler  county,  Pennsylvania,  went  to  the  house  of  George  Bartley,  in 
Summit  township,  said  county,  to  do  general  housework  for  Bartley,  her  son 
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about  two  years  old,  accompanying  her.    Slie  was  to  receive  fifty  cents . 
lek  part  of  the  time,  one  dollar  part  of  the  time,  and  one  dollar  and  fifty 
[>art  of  the  time,  and  Bartley  to  keep  the  child.    Under  this  arrange- 
Mrs.  Mayes  continued  at  the  house  of  Bartley.  in  Summit  township,  un- 
lit the  latter  part  of  December,  1882.  or  January,  1883,  when  she  left  and 

0  live  with  her  father  in  another  township,  taking  her  child  with  her. 
ack  of  the  Earns  City  &  Butler  Railroad  passes  near  the  house  of  Bart- 
ifarch  6, 1882,  the  child  was  struck  by  a  passing  train,  and  the  tibiaajid 
of  one  of  his  legs  fractured.  Mr.  Stephenson,  who  was  near  by  at  the 
t  the  accident,  went  to  Butler  and  brought  out  Br.  Byers,  the  plaintiff, 
Kluced  the  fracture,  and  attended  the  child  until  his  recovery,  counting 
its  off  and  on  from  March  6,  1882,  to  April  19  of  the  same  year.  The 
at  occurred  about  3  o'clock  in  the  afternoon.  The  surgeon  of  that  part 
road,  by  direction  of  Dr.  Huselton,  the  chief  surgeon,  arrived  at  Bart- 
kouse  shortly  after  the  accident,  and  finding  the  fracture  had  been  re- 
went  away.    Dr.  J.  E.  Byers  had  been  the  surgeon  of  that  part  of  the 

le  previous  year,  and  from  his  testimony,  and  that  of  Mrs.  Mayes,  ez- 
the  railroad  would  pay  him  for  his  services.    He  afterwards  presented 

1  to  the  railroad  company,  and  the  company  refused  to  pay  it. 

he  twenty-ninth  of  December,  1882,  Byers  obtained  from  the  Justices 
peace  an  order  of  approval.  Suit  was  brought  before  Keck,  J.  P..  and 
ent  of  950  rendered  for  plaintiff.  From  this  defendant  appealed  to  the 
m  pleas,  where  the  case  was  tried  before  McJunkin,  J.  A  number  of 
were  presented,  raising  the  legal  questions  involved,  and  the  court  re- 
these  points,  and  directed  the  jury  to  find  on  certain  questions  of  facts, 
ry,  under  the  instructions  of  the  court,  found  for  the  plaintiff  $48.16. 
9Km  did  not  dispose  of  the  legal  questions  during  his  term  of  office. 
B  reserved  questions  were  argued  before  Hazen,  J.,  who,  May  22, 1886. 
n  opinion,  deciding  that  the  order  of  approval  was  sufficient  in  form, 
-ecting  Judgment  to  be  entered  on  the  verdict.  Judgment  was  entered 
verdict  August  8,  1887,  whereupon  defendants  sued  out  this  writ  of 

'.  Bowser  and  Fleeger  d  Moore,  for  plaintiff  in  error.  W.  2>.  Brandon 
C,  Campbell,  for  defendant  in  error. 

Curiam.  This  case  is  ruled  by  Directors  v.  Bonally,  1  Sup.  Dig.  236, 
was  a  suit  brought  by  two  physicians  against  a  poor  district  to  recover 
asation  for  professional  services  rendered  paupers.  One  of  the  plain- 
is  employed  by  a  railroad  company  for  a  speci  fie  sum  per  month  to  attend 
f  personal  injury  for  which  the  company  might  be  responsible.  Plain- 
tended  numerous  persons  injured,  some  by  accidents  upon  the  property 
railroad  company  and  others  by  accidents  received  elsewhere.  The 
s  injured  on  the  railroad  were  chiefiy  trespassers,  and  all  were  paupers 
he  defendant.  After  the  services  were  rendered,  the  plaintiff  presented 
1  to  the  railroad  company,  which  declined  to  pay.  He  then  brought 
gainst  the  county,  and  it  was  held  that  he  was  entitled  to  recover  as  to 
urgency  claims,  but  not  as  to  the  others. 

verdict  in  the  case  in  hand  establishes  the  following  facts:  (1)  That 
tient  was  a  poor  person,  without  the  means  to  satisfy  the  plaintiff's 
I)  that  the  services  were  rendered ;  (3)  that  it  was  a  case  of  emergency; 
\  value  of  said  services;  and  (5)  that  said  services  have  not  been  paid. 
ve  also  the  certificate  of  two  justices  of  the  peace  that  the  bill  of  plain- 
IS  correct,  and  that  they  approved  of  the  same.  They  also  ''find  that 
d  Louis  Mayes  is  a  poor  person,  unable  to  pay  the  same;  that  the  illness 
idden,  and  the  emergency  great.''  We  are  unable  to  see  any  serious 
n  the  rulings  of  the  learned  court,  and,  upon  the  facts,  the  case  was 
iielmingly  with  the  plaintiff.    Judgment  affirmed. 
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Kelly,  Adm'x,  etc.,  v.  Duffy, 

(Supreme  Qnirt  of  Penruylvania.    October  Term,  1887.) 

1.  Landlord  awd  Tenant — Destbuction  of  Building  by  Fibe — Liability  of  Tenant 

— Pbovince  of  Juby. 

Defendant  was  saret^  for  a  lessee  of  a  lot,  who  ooyen anted  to  baild  on  the  lot, 
and  not  to  remove  or  impair  the  bailding,  but  surrender  it  to  the  lessor  at  the  ex- 
piration of  the  lease  in  as  good  condition  as  it  was  at  any  time  duriuK  the  lease, 
ordinary  decay  and  inevitable  casualty  excepted.  Defendant  afterwards  became 
the  owner  of  the  lease.  The  bouse  was  destroyed  by  fire,  and  not  replaced.  The 
lessor  brought  suit  at  the  expiration  of  the  lease  on  the  covenant.  At  the  trial, 
his  counsel  asked  the  judge  to  charee  the  jury  "that  the  burden  of  proof  is  upon 
defendant  to  show  that  the  fire  could  not  have  reasonablv  been  prevented.  He  has 
failed  to  do  so,  and  the  verdict  of  the  jury  must  be  for  the  plaintiff."  Held^  that  it 
was  properly  refused,  on  the  ground  that  it  was  for  the  jury  to  determine  from  all 
the  evidence  whether  the  fire  could  have  been  reasonably  prevented. 

2.  Same— Amount  Dub—Pbovincb  of  Juby. 

PlaintifiTs  counsel  also  asked  the  Indge  to  charge  the  jury :  "  Under  all  the  evi- 
dence in  the  case,  the  verdict  should  be  for  plaintiff  for  the  value  of  the  building 
at  the  time  of  the  expiration  of  the  lease  and  the  rentals  unpaid,  less  the  credits. 
Heldf  that  it  was  properly  refused,  on  the  ground  that  it  was  for  the  iury  to  decide 
f^om  the  evidence  wnether  the  plaintiff  was  entitled  to  recover,  and  how  much. 
8.  Same— DiLioENCE  of  Lessee  to  Save  Building. 

Defendant's  counsel  asked  the  jud^e  to  charge  the  jury:  '*  If  the  jury  are  satis- 
fied fVom  the  evidence  that  the  buildmg  was  destroyed  bv  fire,  without  any  nei^ll- 
gence  or  fault  on  the  part  of  the  lessee,  and  that  the  usual  and  ordinary  effort  was 
made  to  save  the  building,  this  is  all  that  is  required  by  law  of  the  defendant,  and 
the  verdict  should  be  for  defendant."  The  court  answered :  "  This  point  is  affirmed, 
if  by  the  expression,  *  that  the  usual  and  ordinary  effort  was  made  to  save  the  build- 
ing,' is  understood  to  mean  all  the  efforts  which  were  practicable  under  the  circum- 
stances were  made  to  save  the  building."  Jleld,  that  the  point  of  defendant  was 
properly  answered. 

Error  to  court  of  common  pleas,  Batler  county. 

Patrick  Kelly  was  the  owner  of  the  lot,  and  leased  it  to  John  F.  Hackett  for 
five  years  from  the  twenty-second  of  June,  1875.  for  building  purposes,  on 
an  annual  ground  rent  of  $300,  and  built  thereon  a  frame  or  balloon-frame 
hotel  according  to  the  plans,  specifications,  and  in  the  manner  provided  in  the 
lease.  Duffy,  the  defendant,  was  his  bail  in  the  lease,  and  finally  became  the 
owner  of  the  lease.  In  1878,  while  Hackett  was  in  the  house,  the  house  and 
its  contents  were  burned.  The  jury  found  that  it  was  without  fault  of  de- 
fendant or  Hackett.  Plaintiffs  seek  to  hold  defendant  for  the  loss  of  the  build- 
ing  on  the  following  clause  in  the  lease:  '*Tbat  he  will  not  during  the  term 
nor  at  any  time  remove,  destroy,  or  impair  the  house  so  to  be  erected  by  him 
on  the  premises,  but  that  he  will  take  good  care  of  the  same,  and  of  the  prem- 
ises, and  that  at  the  expiration  of  the  term  he  will,  without  any  order  from 
the  said  Patrick  Kelly,  his  heirs  or  asignees,  immediately  move  away  from  the 
premises,  and  surrender  the  same  to  him  or  them  in  as  good  order  and  condi- 
tion as  they  were  at  any  time  during  the  term,  ordinary  decay  and  inevitable 
casualty  only  excepted." 

The  following  points  were  submitted  by  the  parties,  and  were  read  and  an- 
swered by  the  j  udge:  *' Plaintiff's  counsel  asked  the  court  tocharge  the  j  ury — 
Fir/it  That  the  burden  of  proof  is  upon  the  defendant  to  show  that  the 
fire  could  not  have  reasonably  been  prevented.  He  has  failed  to  do  so,  and 
the  verdict  of  the  jury  must  be  for  the  plaintiff.  Anstver.  This  point  is  re- 
fused. It  is  for  the  jury  to  determine  from  all  the  evidence  whether  the  fire 
could  have  been  reasonably  prevented.  There  was  evidence  given  by  both  the 
plaintiff  and  defendant  relating  to  the  question  of  whether  the  fire  could  have 
been  reasonably  prevented,  and  all  this  evidence  must  be  considered  in  deter- 
mining this  question.  Second,  Under  all  the  evidence  in  the  case  the  ver- 
dict of  the  jury  should  be  for  the  plaintiff  for  the  value  of  the  building  at  the 
time  of  the  expii*ation  of  the  lease  from  Kelly  to  Ilackett,  and  the  rentals  un- 
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paid,  les8  the  credits.  Anstoer.  This  point  is  refused.  It  is  for  the  jury  to 
decide,  from  the  evidence,  under  the  instructions  given  you,  whether  the  plain- 
tiff is  entitled  to  recover,  and  if  so,  how  much. 

"Defendant's  point:  FirsU  That  if  the  jury  are  satisfied  from  the  evidence 
that  the  building  was  destroyed  by  fire  without  any  negligence  or  fault  on 
the  part  of  Hackett  or  Duffy,  and  that  the  usual  and  ordinary  effort  was  made 
to  save  the  building,  this  is  all  that  is  required  by  law  of  the  defendant  or 
Hackett,  and  the  verdict  should  be  for  the  defendant.  AnsuQer,  This  point  is 
affirmed,  if  by  the  expression,  « that  the  usual  and  ordinary  effort  was  made 
to  save  the  building,'  is  understood  to  mean  all  the  efforts  which  were  prac- 
ticable under  the  circumstances  were  made  to  save  the  building.  You  un- 
derstand, gentlemen,  that  the  point  uses  the  expression,  *  all  the  usual  and 
ordinary  effort  was  made  to  save  the  building.'  I  do  not  know  what  that  is, 
but  every  practicable  effort  under  the  circumstances  ought  to  have  been  made 
to  save  the  building  when  it  was  discovered  to  be  on  fire;  but,  really,  upon 
that  subject  there  does  not  seem  to  be  very  much  dispute  in  this  case ;  that 
is,  that  the  building  was  of  that  character  that,  when  once  on  fire,  it  was 
very  difficult  to  save  it.  Of  course,  you  should  take  into  consideration  all  the 
circumstances, — what  the  opportunities  were  to  extinguish  the  fire,  and  every- 
thing of  that  character  in  connection  with  that  question.  *' 

The  jury  found  a  verdict  for  the  defendant,  and  plaintiff  brings  error. 

C.  Walker  and  T.  C,  Campbell,  for  plaintiff.  L.  Z.  Mitchell  and  Chas,  Mo- 
CandUsB,  for  defendant. 

Per  Gubiam.  We  find  no  error  in  the  rulings  of  the  learned  judge  below 
in  his  answers  to  the  points.  Those  presented  by  the  plaintiff  asked  the 
learned  judge  to  withdraw  the  facts  from  the  jury,  which,  under  the  evidence, 
he  could  not  do.  The  single  point  of  the  defendant  was  properly  answered. 
It  was  a  case  for  a  jury,  and  it  went  to  them  under  correct  instructions. 
Judgment  affirmed. 


Appeal  of  BoBOUGH  of  South  Watebly. 

{Supreme  Court  of  Fennsyivania.    October  3,  1887.) 

1.  Railboad  Companibs — Power  to  Cross  Strekib  or  Borough. 

A  railroad  company,  incorporated  under  the  Pennsylvania  general  railroad  act 
of  April  4, 1868,  (P.  L.  62,)  has  full  power  to  carry  its  tracks  across  the  streets  of  a 
borough,  and  in  so  doing  it  Is  not  a  trespasser,  nor  are  its  acts  unlawful. 

2.  Samb—Manhbb  of  Cbossivg— Equitable  Interference. 

The  manner  of  crossing  the  streets  of  a  borough,  incorporated  under  the  Penn- 
sylvania general  borough  act,  rests  within  the  discretion  of  the  railroad  company, 
when  so  incorporated,  and  after  the  road  is  built  and  in  operation  nothing  less 
than  a  gross  abuse  of  that  discretion  will  justiiy  the  interference  of  a  chancellor. 
I>.  Save— CoNTBAcr,  Breach— Action  at  Law. 

A  railroad,  incorporated  under  the  general  railroad  law,  carried  its  tracks  across 
certain  streets  of  a  borough,  incorporated  under  the  general  borough  act.  After 
the  road  was  built  and  in  operation,  the  borough  filed  a  bill  in  equity,  averring 
that  the  streets  crossed  were  not  properly  bridged,  that  the  crossings  were  now 
dangerous  to  the  public,  and  detrimental  to  the  business  interests  of  the  commu- 
nity, and  praying  relief  in  the  premises.  A  master  was  appointed,  who  reported 
<1)  that,  at  two  crossings,  the  company  had  built  wagon-bridges ;  that  at  both  there 
was  much  travel  both  on  foot  and  in  teams;  that  horses  were  frequently  fright- 
'ened  by  the  noise  of  moving  trains,  rendering  the  bridge  unsafe  for  foot  passen- 
gers; (2)  that  at  another  crossing,  used  necessarily  by  nearly  all  the  inhabitants 
and  many  school  children,  the  company  had  numerous  tracks;  that  there  the 
noise  of  moving  trains  was  almost  constant ;  that  this  crossing  was  dangerous ; 
and  that  parties  were  frequently  delayed  here  waiting  for  the  tracks  to  be  cleared, 
as  there  was  no  bridge.  The  master  further  reported  that  the  common  council  of 
the  borough  had  passed  a  resolution  requiring  a  bridge  at  these  three  crossings, 
the  provisions  of  which  had  been  accey^ted  by  the  railroad  company,  ife/d,  (1) 
that  the  company  had  the  right  to  construct  its  road  over  the  streets  in  question; 


Digitized  by 


Google 


246  ATI^NTIC  REPORTER.  [Pa. 

(2)  that  the  facts  of  the  case  did  not  show  snch  a  gross  abuse  of  that  right  as  would 
authorize  tlie  interference  of  a  court  of  chancery ;  and  (3)  if  the  borough  had  the 
right  to  make  the  contract  with  the  railroad  company,  their  only  remedy  for  a 
breach  thereof  was  an  action  at  law  for  damages. 

Appeal  of  borough  of  South  Waverly  from  decree  of  the  common  pleas, 
Bradford  county,  dismissing  a  bill  in  equity  filed  by  it  against  the  New  Yortc, 
Lackawanna  &  Western  Bail  way  Company. 

The  bill  in  equity,  filed  July  2, 1881,  alleged,  substantially,  that  the  railroad 
company  was  so  constructing  its  road  as  to  cause  a  permanent  obstruction  in 
the  streets  of  the  borough  and  prayed  (1)  that  the  defendant  be  restrained 
from  taking  possession  of  said  public  streets,  or  from  building  the  abntawiitB 
for  said  railroad  in  the  said  public  streets;  (2)  that  so  far  as  the  defendant  has 
occupied  said  streets  by  its  abutments,  it  be  compelled  to  remove  the  same  out 
of  the  public  street  by  the  order  and  decree  of  this  court;  (3)  general  relief. 
On  October  2, 18S2,  the  complainant  filed  an  amended  bill,  setting  forth,  inter 
alia,  that  the  common  council  of  said  borough  had,  on  July  5, 1881,  passed  a 
resolution  providing,  inter  alia,  as  follows:  *'Besolved,  that  the  N  Y.,  L.  ft 
W.  B.  B.  Co.  have  the  privilege  of  crossing  the  other  streets  of  this  borough, 
according  to  their  present  location,  bridging  Fulton,  Loder,  and  Chemung 
streets,  and  that  at  Center  and  Ulster  streets  to  be  made  proper  grade  cross- 
ings by  said  company."  That  the  conditions  of  the  resolution  were  formally 
accepted  in  writing  by  the  railway  company,  but  that,  although  more  than  a 
reasonable  time  had  elapsed  since  the  occupancy  of  said  street,  the  said  com- 
pany had  wholly  neglected  the  proper  performance  of  its  duty  in  the  premises. 
The  amended  bill  then  prayed  relief,  as  follows:  *'And  your  orators,  in  addi- 
tion to  the  relief  already  prayed,  pray  that  the  defendant  company,  by  the  de- 
cree and  under  the  direction  of  this  honorable  court,  be  compelled  to  propeft-ly 
discharge  their  duties  and  liabilities  with  regard  to  the  subject-matter  of  this 
bill." 

Defendant's  answers  denied  that  they  were  obstructing  any  of  the  streets 
further  than  was  necessary,  and  than  they  were  authorized  to  do  in  the  con- 
struction of  their  railroad,  and  further  denied  any  liability  in  the  premises. 
They  further  answered,  admitting  the  resolution  and  acceptance,  but  denied 
that'  the  same  constituted  a  contract,  and  averred  that  at  a  meeting  of  the 
common  council,  held  January  2, 1882,  the  resolution  was  rescinded,  and  a 
good  iron  foot-bridge  only  required  to  be  built  and  maintained  at  Fulton-street 
crossing. 

The  case  was  referred  on  bills  and  answers  to  S.  B.  Payne,  Esq.,  as  exam- 
iner and  master,  who  found,  substantially,  the  following  facts:  The  com- 
plainant is  a  municipal  corporation,  incoiporated  under  the  general  borough 
law.  The  defendant  is  a  Pennsylvania  corporation,  charter^  November  S, 
1880,  under  the  general  railroad'act  of  April  4,  1868.  About  June,  1881,  de- 
fendant commenced  the  construction  of  a  railroad  through  the  complainant 
borough,  in  the  construction  of  which  defendant  crossed  certain  streets  and 
obstructed  them  in  the  following  manner:  (1)  The  defendant  had  built  a 
wagon-bridge  across  Chemung,  and  another  across  Loder  street.  Neither 
was  provided  with  a  foot-bridge.  Both  streets  had  much  travel,  both  on  foot 
and  in  teams.  The  noise  made  by  locomotives  and  moving  trains  tended  to 
frighten  horses,  and  rendered  the  bridge  unsafe  for  foot  passengers.  A  foot- 
bridge was  both  practicable  and  necessary  at  both  bridges.  (2)  The  south  ap- 
proach to  Chemung-street  bridge  holds  the  water  back  on  both  sides  of  it  in 
the  spring  of  the  year.  A  culvert  under  it  was  necessary  for  the  removal  of 
the  water.  (3)  A  better  guard  was  necessary  to  the  safety  of  travel  on  the 
west  side  of  the  south  approach  to  the  Loder-street  bridge.  ^4)  The  side- 
walks at  both  Loder  and  Chemung  streets  have  not  been  extended  up  to  the 
approaches  to  these  bridges.  (5)  The  defendant  also  crossed  Fulton  street. 
This  street  is  the  main  thoroughfare  between  this  borough  and  the  town  of 
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Waverly,  New  York.  South  Waverly  has  no  post-offloe,  no  store,  but  one 
church,  (Catholic,)  no  hall  or  place  of  amusement.  Three-fourths  of  the  in- 
habitants of  South  Waverly  live  south  of  the  defendant's  road.  They  go  to 
Waverly,  Kew  York,  to  aUend  amusements  and  church,  and  to  send  off  their 
letters  and  receive  their  mail.  The  public  scliool  of  South  Waverly  is  south 
of  the  defendant's  road.  Many  of  the  scholars  attending  that  school  live  north 
of  the  defendant's  road,  and  of  these  25  or  30  live  on  or  near  Fulton  street, 
and  that  is  the  natural  and  most  convenient  street  for  them  to  use  on  their 
vray  to  and  from  school.  At  this  (Fulton-street)  crossing  the  defendant's 
tracks  are  four  in  number.  The  distance  across  these  tracks  is  46j^  feet.  The 
yard  of  the  Erie  road  extends  across  Fulton  street,  and  there  the  tracks  and 
switches  are  far  more  numerous  than  on  the  defendant's  road  across  the  same 
street.  At  the  intersection  of  the  defendant's  road  with  Fulton  street,  and 
in  that  vicinity,  the  din,  clatter,  and  uproar  proceeding  from  the  engines  on 
the  numerous  tracks  and  switches  of  both  railroads,  while,  perhaps,  not  quite 
incessant,  are  nearly  so.  The  railroad  here  runs  in  a  cut,  and  forms  a  grade 
crossing;  and  to  one  approaching  the  track,  the  view  is  so  obstructed  by  build- 
ings, fences,  trees,  and  their  foliage  that  cars  coming  from  the  west  through 
this  cut  cannot  be  seen  till  the  traveler  gets  within  10  or  15  feet  of  the  track. 
Foot  passengers  and  teams  are  frequently  delayed  here  waiting  for  the  tracks 
to  be  cleared.  The  crossing  is  not  only  a  dangerous  one,  but  also  an  impedi- 
.  ment  and  hinderance  to  public  travel,  and  needed  both  a  wagon  and  foot  bridge. 
(6)  The  resolution  of  July  5, 1881,  was  not  repealed  or  rescinded  by  the  coun- 
cil on  January  2, 1882,  or  at  any  other  time.  (7)  Warren  street  was  also 
bridged  by  defendant.  The  width  of  this  street  was  45  feet.  The  defendant 
left  a  space  of  only  27  feet  between  the  abutments  of  their  bridge,  so  that  the 
east  abutment  at  that  crossing  stands,  about  eight  feet  of  it,  within  the  lines  of 
Warren  street  projected  north.  No  necessity  is  shown  by  the  defendant  for 
thus  narrowing  WaiTen  street,  or  for  placing  the  east  abutment  in  it  so  as  to 
oocnpy  eight  feet  of  its  width.  This  is  so  great  an  encroachment  upon  the 
street  that  it  cannot  be  considered  immaterial  or  unimportant.  It  is  an  ob- 
struction of  the  street  to  that  extent.  The  space  from  the  bottom  of  the  bridge 
to  the  road-bed  is  about  nine  feet.    It  should  be  at  least  11. 

The  master  on  these  facta  recommended  the  following  decree:  That  defend- 
ant shall  (1)  attach  good  and  substantial  foot-bridges  to  the  east  side  of  each  of 
the  wagon-bridges  already  constructed  over  their  railroad  track  at  Chemung 
and  Loder  streets ;  (2)  build  a  substantial  stone  culvert  or  drain  under  the  south 
approach  to  Ghemung-street  bridge,  in  such  manner  as  to  drain  ofP  the  water 
which  accumulates  at  that  approach;  (3)  place  a  proper  and  substantial  guard 
on  the  west  side  of  the  south  approach  to  Loder-street  bridge;  (4)  restore  tbe 
sidewalks  of  Loder  and  Chemung  streets;  (5)  erect  a  suitable  wagon ^nd  foot 
bridge  at  the  Fulton-street  crossing;  (6)  remove  the  east  abutment  of  Warren- 
street  bridge  out  of  the  street;  (7)  increase  the  space  between  the  top  of  the 
highway  and  the  bottom  of  the  bridge  at  Warren-street  crossing  to  11  feet. 

To  the  above  decree  tbe  defendant  filed  exceptions,  which,  after  argument, 
were  sustained  by  the  court,  in  an  opinion  by  Mobrow,  P.  J.,  wherein  he  said, 
inter  alia : 

'^1.  There  is  no  question  as  to  the  right  of  the  defendant  to  construct  its 
road  over  the  streets  in  question.  The  tenth  section  of  the  act  of  1849  gives 
the  right  and  it  provides  that,  'whenever  any  company  shall  locate  its  road  in 
or  before  any  street  or  aUey  in  any  city  or  borough,  ample  compensation  shall 
be  made,'  etc.  The  streets  exist  by  force  of  the  commonwealth's  authority, 
and  to  the  commonwealth  belongs  the  franchise  of  every  highway  within  its 
limits  as  trustee  of  the  public,  {Railroad  Co.  v.  Com.,  78  Pa.  St.  88,)  and 
the  defendant,  in  locating  and  constructing  its  road  over  the  streets,  exercised 
the  power  of  eminent  domain  belonging  to  the  sovereignty  of  the  state.  It  is 
a  liberty  granted  by  the  sovereign,  and  cannot  be  disturbed  except  by  the  sov- 
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ereign  power.  It  clearly  does  not  belong  to  individual  right.  RaUroadCo, 
V.  SpeeTt  56  Pa.  St.  334.  Any  violation  of  the  ]aw»  such  as  creating  and 
maintaining  a  public  nuisance  or  unreasonably  impeding  or  obstructing  travel, 
is  an  injury  to  the  public  and  must  be  redressed  by  proceedings  in  behalf  of 
the  commonwealth ;  that  is  to  say,  the  commonwe^th  alone  can  maintain  the 
bill.  If  the  obstruction  is  of  such  a  chai^acter  as  to  be  a  public  nuisanoCt  it 
may  be  abated  upon  conviction  in  the  quarter  sessions.  Railway  Co.  v.  Cornet 
90  Pa.  St.  300.  Taking  a  street  for  the  purpose  of  a  railroad  is  taking  it  for 
public  use,  (People  v.  LaWt  34  Barb.  502;  Railroad  v.  Com.,  supra,)  and  a 
private  party,  in  the  absence  of  a  specific  right  or  authority,  cannot  maintain 
a  bill  in  equity,  to  enforce  specific  performance  of  a  public  duty.  Buck  Mount- 
ain Coal  Co.  V.  Lehigh  Coal  &  Nav.  Co.,  50  Pa.  St.  91;  Railroad  Co.' a  Ap- 
peal, 62  Pa,  St.  218. 

'*2.  The  resolutions  of  July  5,  1881,  were  adopted  after  the  railroad  had 
been  located  and  substantially  graded.  The  abutment  was  in  Warren  street. 
Since  their  adoption,  the  bridges  have  been  built  over  Loder  and  Chemung 
streets,  but  none  over  Fulton  street.  The  master  has  found  the  travel  at  this 
crossing  is  dangerous ;  but  he  has  not  found  as  a  fact  whether  the  resolutions 
were  or  were  not  rescinded,  but  the  evidence  shows  the  defendant  constructed 
portions  of  its  road  (after  an  effort  to  rescind)  under  the  directions  of  certain 
persons,  who  claimed  to  act  for  the  borough,  but,  it  afterwards  turned  out, 
no  record  was  made  of  any  such  authority.  This  may  explain  why  no  bridge 
was  built  at  Fulton  street.  Without  any  contract,  the  defendant  had  the  un- 
questioned right  to  construct  its  road  *  in  and  upon  these  streets/  being  lia- 
ble only  for  an  abuse  of  that  right.  As  long  as  there  was  no  violation  of  law, 
there  was  no  nuisance,  and  the  company  was  liable  only  for  damages  to  own- 
ers of  lots  fronting  on  the  streets.  The  resolutions  as  a  contract  wereinoper- 
ti  ve  unless  the  borough  was  authorized  to  make  the  contract  under  the  act  of 
June9.  1874,  (P.L.  282.) 

"Admitting  that  the  word  *  town '  in  the  act  must  be  construed  '  borough,' 
then  the  plaintiff  had  authority  to  contract  with  the  defendant,  *  whereby  said 
railroad  company  may  relocate,  change,  or  elevate  their  railroad  in  such  a 
manner  as,  in  the  judgment  of  such  authorities,  respectively,  may  be  best 
adapted  to  secure  the  safety  of  lives  and  property,  and  promote  the  interest 
of  said  county,  city,  town,  or  township.'  The  defendant  did  not  relocate  its 
road,  nor  do  the  resolutions  show  in  express  terms  any  agreement  on  the  part 
of  the  defendant  to  change  or  elevate  its  road;  and  we  are  asked  to  hold  that 
the  alleged  contract  was  unauthorized  and  inoperative;  but,  conceding  it  was 
authorized,  the  public  had  an  interest  in  the  subject-matter  of  the  contract, 
and  a  bill  for  specific  performance  cannot  be  sustained.  The  remedy  is  by  ac* 
tion  for  damages.  Railroad  Co.  v.  Lippincott,  86  Pa.  St.  481 ;  Whitney  v. 
City  of  New  Haven,  23  Conn.  624.  The  case  of  Com.  v.  Railroad,  27  Pa.  St. 
339,  is  not  in  point,  because,  by  its  charter,  the  railroad  was  not  to  impede  or 
obstruct  the  free  use  of  the  streets.  The  bill  was  in  the  name  of  the  common- 
wealth ;  and  there  was  no  contract  between  the  railroad  company  and  the 
borough  of  Erie.  In  Pusey  v.  Wright,  31  Pa.  St.  387,  there  was  a  contract 
to  construct  a  lateral  railroad  in  a  certain  manner;  and,  on  failure  to  so  con- 
struct it,  it  was  held  there  was  a  common-law  remedy,  and  the  bill  was  dis- 
missed. The  same  rule  is  recognized  in  Gallagher  v.  Railroad,  38  Pa.  St. 
102,  and  Smaltz's  Appeal,  99  Pa.  St.  310. 

'*  Again,  prayers  1  and  2  in  the  original  bill  are  not  for  relief  against  any 
infringement  of  the  contract.  The  third  prayer  was  for  an  in j unction,  (which 
was  refused,)  and  the  fourth  for  general  relief;  and  I  think  the  prayer  in  the 
amended  bill,  to- wit,  that  the  defendant  be  compelled  by  the  decree  of  this 
court  to  properly  discliarge  its  duties  and  liabilities  *with  regard  to  the  sub- 
ject-matter of  this  bill,'  is  also  for  general  relief,  or,  at  most,  for  specific  per- 
formance of  the  contract.    The  whole  matter,  therefore,  is  an  attempt  to  have 
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the  court  direct  and  superintend  the  overhauling  and  reconstruction  of  the 
road,  (including  the  building  of  a  bridge  over  Fulton  street,)  according  to 
the  terms  of  the  contract.  This  we  are  not  inclined  to  undertake  for  the  rea- 
son the  contract,  except  as  to  the  Fulton-street  bridge,  is  vague  and  uncer- 
tain, and,  if  it  is  valid,  there  is  an  adequate  remedy  at  law.  If  it  is  not  valid, 
-and  the  defendant  has  violated  the  law,  we  think  the  remedy  is  either  by  in- 
-dictment,  or  by  bill  in  the  name  of  the  commonwealth. " 

The  court  then  dismissed  the  bill;  whereupon  complainant  took  this  appeal. 

Edward  Overton  and  John  F.  Sanderson,  for  appellant. 

A  town  has  such  an  interest  in  its  highways  and  bridges  that  it  can  main- 
tain an  action  against  a  wrong-doer  for  a  wrong  done  to  them.  HookMBtt  v. 
Ifanu/aeturing  Co.,  44  N.  H.  105;  Toton  of  Troy  v.  Railroad,  28  N.  H. 
88;  Township  v.  Railroad,  24  N.  J.  Eq.  217;  State  v.  Inhabitants  of  Qor- 
ham,  87  Me.  451;  Toum  of  Hamden  v.  Railroad  Co.,  27  Conn.  158;  Phila- 
delphia  v.  Friday,  6  Phila.  275;  City  of  Philadelphia's  Appeal,  78  Pa.  St. 
•38.  Where  the  encroachment  is  on  a  principal  avenue,  the  injury  to  the 
whole  community  may  quite  equal  that  of  the  inhabitants  of  the  immediate 
vicinity,  which  latter  are  admitted  to  be  competent  parties  to  ask  relief  in 
-equity  against  the  nuisance.  Sampson  v.  Smith,  8  Sim.  277;  Moyamensing 
V.  Long,  1  Pars.  £q.  Gas.  148;  Smith  v.  Cummings,  2  Pars.  £q.  Chs.  92; 
JFreehoiders  {^Monmouth  Co.  v.  Turnpike  Co.,  18  N.  J.  Eq.  91;  Hart  v.  Al- 
hany,  9  Wend.  571;  Borough  cf  FranHford  v.  Lennig,  2  Phila.  408;  City  v. 
Mailroad  Co.,  8  Grant,  Gas.  403;  RaUroad  Co.  v.  Blevator  Co.,  50  Pa.  St.  499 ; 
Railroad  Co.  v.  Irwin  Borough,  85  Pa.  St.  886;  Woodring  v.  Forks  Tp.,2% 
Fa.  St.  855;  Railway  Co.  v.  Com.,  101  Pa.  St.  192;  1  Ror.  K.  R.  504.  505; 
Railway  v.  Com.,  90  P^  St.  800;  Sehfvenk  v.  Railroad  Co.,  2  Ghest.  Go.  R. 
177;  Pierce,  R.  R.  251;  Railroad  Co.  v.  Philadelphia,  89  Pa.  St.  210;  Act 
June  19,  1871,  (P.  L.  1861;)  Railroad  Co.'s  Appeal,  79  Pa.  St.  257;  IfcCan- 
.dXess'  Appeal,  70  Pa.  St.  210;  St.  LouU  v.  Knapp  Co.,  104  U.  S.  658.  Equity 
-will  interfere  in  such  cases  as  the  present.  2  Story,  Eq.  §  1568;  2  Redf .  Rys. 
^2,  §  208;  Attorney  General  v.  Railway  Co.,  8  Be  Gex  &  S.  489;  Attofmey 
^General  v.  Railtoay  Co.,  9  Wkly.  Rep.  180,  8  L.  T.  (N.  S.)  608;  Attorney  Gen- 
-eral  v.  Railway  Co.,  1  De  Gex,  J.  &  S.  428,  9  Jur.  (N.  S.)  951.  The  decree 
irecx>mmended  by  the  roaster  is  fully  sustained  by  Pierce,  R.  R.  251;  People  v. 
Railroad  Co.,  70  N.  Y.  569;  Com.  v.  Railroad  Co.,  27  Pa.  St.  839;  Railroad 
<:o.'s  Appeal,  98  Pa.  St.  150. 

WiUard  &  Warren  and  Peck  dk  Overton,  for  appellee. 

Appellee  had  the  right  to  cross  these  streets.  Com.  v.  Railroad  Co.,  27 
Pa.  St.  889;  Faust  v.  Railway  Co.,  8  Phila.  164;  Railroad  Co.  v.  Com.,  78 
Pa.  St.  29.  The  proviso  not  to  impede  the  passage  or  transportation  of  per- 
sons or  property  along  the  streets,  in  the  grant  from  the  commonwealth,  must 
be  liberally  construed  so  as  not  to  destroy  the  grant.  Bacon  v.  Arthur,  4 
Watts.  440;  Bnstoorth  v.  Com.,  52  Pa.  St.  320;  Bridge  Co.  v.  Kirk,  46  Pa. 
St.  112.  That  a  municipality  has  no  right  to  impose  terms  upon  a  railroad 
-company  occupying  its  streets  by  authority  of  the  sovereign  is  too  well  settled 
to  be  doubted,  unless  that  power  is  expressly  delegated.  Pierce,  R.  R.  247; 
Kor.  R.  R.  507;  Wood,  Ry.  Law,  985;  Mercer  v.  Railroad  Co.,  86  Pa.  St.  99; 
Railroad  Co.  v.  Philadelphia,  89  Pa.  St.  210;  Railroad  Co.  v.  Speer,  56 
Pa.  St.  825;  City  of  Georgetovm  v.  Canal  Co.,  12  Pet.  91;  City  of  Milwaukee 
V.  Railroad  Co.,  7  Wis.  76;  Mechling  v.  Bridge  Co.,  1  Grant,  Gas.  416.  In 
Flanagan  v.  City  of  Philadelphia,  8  Phila.  110,  Judge  Shabswood  decides 
that,  for  a  nuisance  that  is  of  a  public  nature,  only  a  public  action  can  be 
brought,  and  that  by  the  proper  public  functionary.  A  bill  for  specific  per- 
formance will  not  lie  where  the  public  has  an  interest  in  the  non-performance 
of  the  Covenant.    On  refusal  to  perform,  the  only  remedy  is  a  recovery  of 
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damages  for  the  breach.    Railtwid  Co,  v.  Lippincott,  86  Pa.  St,  468;  Bail- 
road  Co.  V.  Philadelphia,  8  Phila.  112. 

Paxson,  J.  A  careful  examination  of  this  record,  aided  by  an  aUe  argu- 
ment at  bar,  and  an  exhaustive  discussion  of  the  case  in  the  paper  books,  has 
failed  to  satisfy  us  that  the  learned  judge  of  the  court  below  erred  in  dismiss- 
ing the  plaintiff's  bill.  It  is  true,  he  differed  from  the  master  in  his  view  of 
the  case,  but  the  difference  was  not  upon  the  facts,  but  upon  the  law  applica- 
ble to  the  facts.  It  must  be  borne  in  mind  that  the  railroad  company  had  tiie 
undoubted  right  to  construct  its  road  over  the  streets  in  question.  It  was 
not  a  trespasser,  nor  were  its  acts  unlawful.  It  had  the  right  to  cross  the 
street  in  question  under  the  provisions  of  the  act  of  1849,  upon  making  ample 
compensation  to  property  owners  injured.  The  manner  of  crossing  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  company.  Nothing  less  than  a  gross 
abuse  of  that  discretion  would  justify  the  interference  of  a  chancellor,  after 
the  road  is  built  and  in  operation.  The  case  as  presented  tails  to  satisfy  ns 
that  there  has  been  any  abuse  of  discretion.  As  to  the  alleged  contract  be- 
tween the  borough  and  the  railroad  company,  of  date  of  July  5, 1881,  we  have 
only  to  say  that  if  the  borough  regards  it  as  a  valid  contract  and  believes  it 
has  been  violated,  it  has  a  remedy  at  law  thereon.  As  was  well  observed  by 
the  court  below,  "the  whole  matter,  therefore,  is  an  attempt  to  have  the  court 
direct  and  superintend  the  overhauling  and  reconstruction  of  the  road,  in- 
cluding the  building  of  a  bridge  over  Fulton  street,  according  to  the  terms  of 
the  contract.  This  we  are  not  inclined  to  undertake,  for  the  reason  the  con- 
tract, except  as  to  the  Fulton-street  bridge,  is  vague  and  uncertain,  and,  if  it 
is  valid,  there  is  an  adequate  remedy  at  law.'' 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs  of  the  appel- 
lant. 


Erib  &  W.  Yal.  E.  Co.  v.  Kkowi«b8. 

{Supreme  Omni  tf  Pennsjfhania,    October  8,  1887.) 

PABurr  jjsm  Child— Paxol  Gift  ob  Salb  or  Rbal  Estatb— Evidbncb  to  Establish. 

To  establish  a  parol  gift  or  sale  of  land  between  parent  and  child,  the  evidence 

must  be  direct,  positive,  express,  and  unatubigaoos;  the  terms  of  the  sale  or  gift 

must  be  clearly  defined :  and  all  the  acts  necessary  to  its  validity  must  have  special 

reference  to  it,  and  to  nothing  else. 

Samb— Fbauss,  Statdtb  or. 

To  take  such  a  contract  out  of  the  statute  of  frauds,  the  evidence  as  to  the  terms 
of  the  contract,  its  performance,  and  the  change  of  possession  must  be,  not  only 
credible,  but  of  sucb  weight  and  directness  as  to  make  out  the  Ikots  alleged  beyond 
a  doubt 

8amb— Declabationb  or  G&avtob. 

The  declarations  and  admissions  of  the  grantor  are  admissible  in  evidence  to 
prove  such  a  sale  or  gift,  but  should  have  but  little  weight  attached  to  them  as 
against  any  act  of  such  grantor  inconsistent  therewith. 

Sahb— BymBiroB  Gobbidbbbd. 

A.  sued  a  railroad  company  in  trespass  for  entering  upon  her  land  and  tearing 
down  a  house  thereon.  I^laintiff  claimed  the  property  by  a  parol  gift  from  her 
mother,  made  in  1866.  Her  testimony  was  that  '*  she  pier  mother]  gave  me  this 
lot,  and  told  me  to  build  on  it.  She  gave  me  it  to  use  to  build  on,  and  I  tboaght 
it  belonged  to  me,  and  we  had  paid  tne  taxes  on  it"    That,  in  pursuance  of  this 

f;ift,  she  and  her  husband  had  taken  possession  of  the  land,  and  built  a  home  upon 
t  at  their  own  expense.  There  was  also  some  evidence  of  admissions  and  declara- 
tions by  the  grantor  that  she  had  so  given  the  property.  Defendants  proved  a  con- 
veyance to  them  of  the  property  by  the  plaintiff's  mother,  in  1888,  at  which  time 
SlaintifTs  husband  contracted  m  writing  to  remove  the  house  in  question  on  00 
ays'  notice ;  in  the  contract  referring  to  the  sale  of  the  land  to  the  railroad  com- 
pany by  plaintiff's  mother,  '*  the  owner  of  the  premises."  Also  that,  at  the  time  of 
the  alleged  gift,  the  lot  was  part  of  a  larger  tract,  not  improved  or  inclosed  or  in 
any  way  identified ;  that  the  taxes  had  been  assessed  against  plaintiff's  husband, 
but  were  paid  by  her  mother;  and  that,  when  the  sale  to  the  railroad  oompany  was 
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being  negotiated,  and  when  it  was  finally  conraromated,  plaintiff  was  present,  and 
never  claimed  any  interest  in  the  property.  This  plaintiffaenied,  bat  admitted  that 
the  knew  all  aboat  the  sale  and  her  husband's  contract.  PlaintilTs  mother,  though 
liTing,  was  not  called  by  either  party.  The  court  submitted  the  case  to  the  jury, 
who  found  for  plaintiff,  ffeldt  that  the  court  should  have  charged  the  jury,  as  re- 
quested by  defendant,  that,  under  all  the  evidence,  plaintiff  could  not  recover. 

Error  to  common  pleas,  Luzerne  county. 
,  Trespass,  by  Joseph  Enowles,  and  Amelia,  his  wife,  in  right  of  the  wife, 
agaiiiBt  Ite  JBdeik  Wfonng  VjUlty'RaihnoiMi  Campaay*  to  recover  damagfts 
for  injuries  to  the  plaintiff  *s  lot,  caused  by  the  construction  of  the  defendant*8 
railroad.  Joseph  Xnowles  died  after  suit  brought,  but  before  trial,  and  his 
death  was  suggested  on  the  record. 

On  the  trial  before  Woodward,  J.,  the  following  facts  appeared:  Before 
the  first  occupation  of  this  lot  by  the  defendant  company,  the  agent  of  the 
company,  J.  B.  Shifter,  ascertained  that  a  Mrs.  Elizabeth  Evans,  the  mother 
of  the  plaintiff,  claimed  to  own  this  lot  and  one  adjoining  it,  both  lots  being 
within  a  door  or  two  of  her  own  house.  Upon  the  one  in  dispute  stood  a 
frame  house,  occupied  by  the  plaintiff  and  her  husband,  Joseph  Enowles; 
upon  the  other,  a  house  occupied  by  Mrs.  Jane  Evans,  a  granddaughter  of 
Elizabeth  Evans.  Mr.  Shiffer  went  to  see  Mrs.  Elizabeth  Evans  for  the  pur- 
pose of  ascertaining,  (1)  as  to  the  ownership,  and  (2)  whether  he  could  make 
an  arrangement  to  buy  either  the  land,  or  a  right  of  way  over  it,  for  the  rail- 
road company.  Mrs.  Evans  declared  herself  to  be  the  owner  of  these  lots  un- 
der an  adverse  holding  of  upwards  of  21  years,  and  produced  receipts  for  taxes 
and  on  account  of  purchase  money.  She  declined,  however,  to  fix  a  price  un- 
til she  had  seen  her  friend,  Mr.  Evan  J.  Evans,  who  was  her  business  ad- 
viser, and  was  unwilling  to  sell  at  all,  giving  as  her  reason  that  she  was  get- 
ting *'rent  for  those  two  houses  at  the  rate  of  five  dollars  a  month. "  After 
this  interview,  Mr.  Shiffer,  having  ascertained  from  the  representatives  of 
the  legal  titles  to  the  lots,  W.  W.  Amesbry  and  S.  T.  Lippincott,  that  they 
would  release  to  the  company,  made  an  offer  of  $800  for  the  surface  of  these 
two  lots,  (the  coal  not  being  owned  or  claimed  by  Mrs.  Evans,)  with  the  un- 
derstanding that  the  occupants  of  the  two  houses,  Knowles  and  Evans,  might 
move  their  houses  off  the  lots,  and  would  move  them  when  requested  to  do 
80  by  the  company.  After  repeated  interviews  and  negotiations,  which  con- 
tinued for  a  couple  of  weeks,  the  bargain  was  concluded.  Mrs.  Elizabeth  Ev- 
ans executed,  and  on  July  5, 1883,  acknowledged,  her  deed  for  the  surface  of 
the  two  lots,  with  a  clause  of  general  warranty,  and  received  the  full  purchase 
money  in  cash ;  Joseph  Knowles  having,  on  the  twenty-sixth  day  of  June, 
1883,  executed  an  agreement,  reciting  the  conveyance  from  Elizabeth  Evans, 
her  ownership,  and  his  possession  as  tenant  under  her,  and  agreeing  to  re- 
move the  house  occupied  by  the  plaintiff  and  himself,  upon  60  days'  notice, 
and  the  company  went  upon  the  land,  and  laid  their  first  main  and  one  side 
track. 

According  to  the  testimony  of  Mr.  Shiffer,  of  A.  J.  Griffith,  a  disinterested 
witness,  and  of  Evan  J.  Evans,  who  was  the  general  business  adviser  of  Eliz- 
abeth Evans,  and  acted  for  her  in  this  and  other  matters,  the  plaintiff,  Amelia 
Knowles,  was  present  and  assisted  at  these  interviews  with  her  mother.  She 
was  aware  of  the  negotiations,  and  took  part  in  them.  She  knew  the  price 
her  mother  was  to  receive.  She  was  present  when  the  purchase  money  was 
paid  and  the  deed  executed,  and  was  acquainted  with  its  contents.  She  was 
present  when  her  husband  executed  the  agreement  of  June  26, 1888,  and  knew 
its  contents,  and  never  claimed  any  title  to,  or  interest  in,  the  land.  Mrs. 
Knowles,  however,^  denied  that  she  was  present  wlien  either  the  deed  of  her 
mother  or  the  agreement  of  her  husband  was  executed,  and  testified  that  be- 
fore the  completion  of  the  sale  she  told  Mr.  Shiffer,  that  "she  [her  mother] 
gave  us  that  place  to  build  on,  and  we  bad  paid  the  taxes  on  it. "    But  she  ad- 
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mitted  that  she  knew  her  mother  was  selling  the  land  as  her  own,  and  the 
price  she  was  to  get,  and  that  she  knew  of  her  husband's  signing  the  agree- 
ment of  June  26, 1883.  There  was  no  evidence  of  the  payment  of  any  taxes 
by  either  Amelia  Knowles  or  her  husband,  except  her  unsupported  statement, 
and,  on  the  contrary,  it  was  shown  that  the  former  had  not  at  any  time  been 
assessed  for  either  lands  or  houses,  while  her  husband  was  assessed  for  one 
house  from  1872  down.  The  taxes  on  the  land  were  paid  by  Elizabeth  Evans 
down  to  the  date  of  the  sale. 

The  plaintiff  set  up  as  her  titlf  to  the  land  in  question  a  parol  gift  from  her 
mother,  Elizabeth  Evans,  in  1866,  at  which  time  it  was  admitted  that i the 
land  was  part  of  a  larger  tract,  not  improved  or  inclosed  or  in  any  way  identi- 
fied. The  only  direct  evidence  to  prove  this  gift  was  the  testimony  of  Mrs. 
Knowles  herself,  the  materia]  portions  of  which  are  quoted  at  length  in  the 
opinion  of  the  supreme  court.  Her  son  testified  that  he  had  frequently  heard 
his  grandmother  say  that  she  had  given  this  lot  to  his  mother,  and  a  sister  of 
the  plaintiff  to  the  same  effect.  A  niece  of  the  plaintiff,  a  granddaughter  of 
Mrs.  Evans,  coiToborated  these  witnesses,  and  also  testified  that  Mrs.  Evans 
had  herself  told  Mr.  Shiffer,  before  the  sale  was  effected,  that  she  did  not  own 
the  lot  in  dispute.  Mr.  Shiffer,  however,  testified  that  this  language  was  used 
with  reference  to  another  lot  than  the  one  in  controversy.  Mrs .  Evans,  though 
living,  was  not  called  by  either  party.  No  one  was  present  when  the  alleged 
gift  was  made ;  and  there  is  no  evidence  in  corroboration  of  the  fcuot  of  such 
gift.  The  house  erected  by  Knowles  and  his  wife  was  built  with  the  pro- 
ceeds, amounting  to  $140,  of  the  sale  of  a  house  of  a  former  husband  of  the 
plaintiff,  (also  named  Knowles,)  and  the  general  labor  of  Mrs.  Knowles  and 
her  children  by  her  first  and  second  husbands. 

By  the  uncontradicted  testimony  in  the  case,  it  appears  that  the  defendant 
peaceably  and  with  the  assent  of  all  parties  went  into  possession  shortly  after 
the  execution  of  the  deed,  and  built  one  main  and  one  side  track.  As  this  did 
not  require  any  portion  of  the  land  covered  by  the  honse,  Knowles  and  his 
wife  continued  to  occupy  it  until  1885.  In  that  year  the  company  desired  to 
lay  their  second  main  track.  In  doing  so  it  became  necessary  to  move  the 
frame  addition  or  back  building  to  Knowles'  house.  This  structure  was  an 
unplastered  one-story  frame  building  16  feet  4  inches  by  12  feet  4  inches,  and 
12  feet  high  to  the  eaves.  Knowles  was  duly  notified  to  move  the  house,  and, 
upon  his  failure  to  do  so,  the  company  defendant  caused  one  end  of  this  struc- 
ture to  be  pushed  around,  leaving  between  it,  on  the  exposed  side,  and  the 
main  building,  an  open  space  of  some  11  feet.  The  plaintiff  testified  that  it 
cost  her  024  to  have  the  space  thus  opened  built  up.  In  addition  to  this,  she 
had  *' about  $25  worth  of  carpets  and  clothes  and  potatoes  froze." 

Defendants  requested  the  court  to  charge,  inter  alia,  as  follows :  (4)  Under 
all  the  evidence,  the  plaintiff  cannot  recover.  This  request  was  refused  by 
the  court,  who  referred  the  whole  case  upon  the  evidence  to  the  jury,  who 
rendered  a  verdict  in  favor  of  plaintiff  for  $550.  Judgment  having  been  en- 
tered thereupon,  defendants  took  this  writ. 

E.  P.  cfr  /.  F.  Darling^  for  plaintiffs  in  error. 

The  lot  by  plaintiff's  own  testimony  was  not  given  to  her  absolutely,  but 
only  "to  build  upon. "  Conceding  the  doctrine  of  Graham  v.  Craig,  81*  Pa. 
8t.  459,  and  Campbell  v.  Braden,  96  Pa.  St.  388,  that  the  possession  of  a 
donee  under  a  parol  gift  of  land  may  found  a  title  under  the  statute  of  limita- 
tions, the  authoiity  is  obviously  inapplicable  to  the  case  at  bar,  since  here  the 
possession  of  the  plaintiff  had  not  exceeded  18  years.  There  is  no  such  indu- 
bitable proof  in  this  case  as  will  take  it  out  of  the  statute  of  frauds,  this  being 
an  alleged  parol  sale  or  gift  from  parent  to  child.  Uart  v.  Carroll,  85  Pa.  St. 
510;  Edwards  v.  Morgan,  100  Pa.  St.  830;  Poorman  v.  Kilgore,  26  Pa.  St. 
372;  Ackerman  v.  Fisher,  bl  Pa.  St.  457;  Moore  v.  Small,  19  Pa.  St.  469; 
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Sower  V.  Weaver,  78  Pa.  St.  443;  Shellhammer  v.  Ashbaugh,  83  Pa.  St.  24; 
AllUon  v.  Bums,  107  Pa.  St.  50.  Plaintiff's  declarations  were  not  admissible 
to  establish  her  interest.  Riddle  v.  Dixon,  2  Pa.  St.  872.  Nor  are  those  of 
EJizabeth  Evans  sufficient  to  establish  a  gift,  particularly  in  view  of  the  fact 
that  she  was  not  called,  and  of  her  solemn  assertion  of  title  as  contained  in 
her  conveyance.  Robertson  y.  Robertson,  9  Watts,  42;  Moore  y.  Small,  19 
Pa.  St.  469;  Hugus  y.  Walker,  12  Pa.  St.  173.  Even  the  improvements  were 
not  made  by  plaintiff  oat  of  any  separate  estate.  Her  possession  was  that  of 
her  husband.  Robertson  v.  Robertson,  supra;  AitkMs  Heirs  v.  Toung,  12 
Pa.  St.  15;  Moss  v.  Culver,  64  Pa.  St.  424.  Every  parol  contract  is  within 
the  statute  of  frauds,  except  when  there  has  been  such  part  performance  as 
cannot  be  compensated  in  damages.  Moore  v.  Small,  19  Pa.  St.  467;  Acker- 
man  V.  Fisher,  57  Pa.  St.  460;  Fostlethtoait  v.  Frease,  31  Pa.  St.  472;  Mc^ 
Kowen  v.  McDonald,  43  Pa.  St.  441;  Irwin  v.  Irwin,  34  Pa.  St.  525;  Over-- 
myer  v.  Koemer,  2  Wkly.  Notes  Gas.  6.  If  there  was  but  a  license  to  build, 
it  was  determined  by  the  act  of  Elizabeth  Evans  and  her  deed  to  the  company, 
and,  therefore,  this  action  will  not  lie.  1  Add.  Torts,  §  385;  Tayl.  Laiidl.  & 
Ten.  (6th  Ed.)  531;  Kellam  v.  Janson,  17  Pa.  St.  467;  Rich  v.  Keyser,  54  Pa. 
St.  86. 

Q.  A.  Gates,  for  defendants  in  error. 

Mrs.  Xnowles*  possession  was  notice  to  all  the  world  of  her  title.  Rotten-- 
stein  V.  Lerch,  104  Pa.  St.  454;  Bean  v.  Howe,  85  Pa.  St.  263.  The  evidence 
was  sufficient  to  prove  the  gift.  Sower's  AdmW  v.  Weaver,  84  Pa.  St.  262. 
It  is  conceded  by  the  plaintiff  in  error  that  Elizabeth  Evans,  from  whom  both, 
parties  claim,  had  no  record  or  written  title.  What  title  she  had,  and  all  that 
is  shown  she  had  in  1866,  was  a  possession  for  five  or  six  years.  This  she 
transferred  to  Mrs.  Xnowles.  The  two  terms  of  peaceable  possession  to« 
getber  make  more  than  21  years  of  continuous,  open,  adverse,  and  notorious- 
possession  against  the  whole  world.  Overfleld  v.  Christie,  7  Serg.  &  B.  173;. 
Irwin  v.  Cooper,  92  Pa.  St.  298.  Plaintiff  was  not  estopped  by  any  facts- 
proved  in  this  case.  Glidden  v.  Strupler,  52  Pa.  St.  400;  Buclianan  v.  Haz- 
zard,  95  Pa.  St.  240;  Keen  v.  Coieman,  89  Pa.  St.  299;  Stoolfoos  v.  Jenkins, 
12  Serg.  &  B.  399. 

Gbeen,  J.  In  the  case  of  Shellliammer  y.Ashbaugh,  83  Pa.  St.  24,  we  said:: 
"  The  rule  is  settled,  therefore,  that,  as  between  father  and  child,  the  evidence 
of  a  gift  or  sale  must  be  direct,  positive,  express,  and  unambiguous;  that  its- 
terms  must  be  clearly  defined;  and  that  all  the  acts  necessary  to  its  validity 
must  have  special  reference  to  it  and  nothing  else.'' 

In  Moore  y.  Small,  19  Pa.  St.  468,  Mr.  Justice  Woodwabd  thus  speaks  of 
parol  gifts  of  lands:  "Aolass  of  cases  commonly  called  'parol  gifts'  from, 
father  to  son  is  found  in  our  books,  the  origin  of  which  was  in  Spier  v.  Bck- 
hart,  1  Bin.  378,  very  thoroughly  reviewed  by  Judge  Kennedy  in  Bckhert  v.. 
JSckJiert,  3  Pen.  &  W.  362.  The  case  before  us  belongs  to  this  family.  Now,, 
let  it  be  observed  that  the  legislature  of  Pennsylvania  have  made  no  provision, 
either  in  the  act  of  1818,  or  that  of  1834,  or  any  other  act  of  assembly,  for  the 
conveyanceof  title  in  pursuance  of  a  i^aroZ^r^  of  land.  «  ♦  *  There  is 
no  such  thing  as  the  execution  of  a  parol  gift  of  lands  under  the  statute  of 
frauds,  even  between  father  and  son.  Gift  is,  indeed,  a  common-law  mode 
of  assurance;  but  it  is  a  contract  executed.  ♦  ♦  «  And  if  it  be  said  that 
a  son  who  goes  upon  land  under  a  promise  of  a  conveyance  from  his  father,  and 
expends  his  labor  and  money  in  making  valuable  improvements  which  can- 
not reasonably  be  compensated,  is  entitled  to  a  decree  of  conveyance,  it  is  be- 
cause be  is  a  purchaser  for  a  valuable  consideration.  *  *  *  If  the  con- 
tract were  ever  made,  it  must  have  had  a  time  and  place  and  terms,  and  it 
would  be  reasonable  to  expect  a  M^ness  to  speak  of  these;  but  declarations 
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and  confessions  of  the  father  have  been  so  f reqnentlj  received  in  evidence  as 
proof  of  a  contract,  it  is  impossible  to  say  they  are  unfit  to  go  to  the  jury; 
bat  they  should  go,  characterized  by  the  Unguage  of  Judge  Hogebs  in  JbM- 
ertaon  v.  RoherUon^  9  Watts,  42,  as  the  most  unsatisfactory  species  of  evi- 
dence, on  account  of  the  facility  with  which  they  may  be  fabricated,  the  im- 
possibility of  contradicting  them,  and  the  mistakes  and  failure  of  recollection. 
Parental  declarations  are  often  made  with  reference  to  experimental  arrange- 
ments or  testamentary  intentions  for  the  benefit  of  a  son,  which  are  sadly 
misapplied  when  brought  into  court  as  evidential  of  a  contract  of  sale.  The 
posthumous  recollections  of  a  neighborhood  as  to  the  words  of  a  testator 
should  weigh  bat  little  when  set  against  his  written  will.*' 

In  Poorman  v.  Kilgore,  26  Pa.  St.  365,  Lowrie,  J.,  said:  "The  very  nature 
of  the  relation,  therefore,  requires  the  contracts  between  parents  and  children 
to  be  proved  by  a  kind  of  evidence  that  is  very  different  from  that  which  may 
be  sufficient  between  strangers.  It  must  be  direct,  positive,  express,  and 
unambiguous.  The  terms  must  be  clearly  defined,  and  all  the  acts  necessary 
for  its  validity  must  have  especial  reference  to  it,  and  nothing  else." 

In  Sotoer  v.  Weaver^  78  Pa.  St.  443,  we  held  that,  to  establish  a  parol  gift  of 
land,  the  evidence  must  be  direct,  positive,  express,  and  unambiguous.  Sower 
brought  ejectment  on  his  legal  title  against  Weaver,  who  set  up  a  parol  gift. 
The  evidence  of  it  was  the  testimony  of  himself  and  his  wife.  Sower,  by  his 
testimony,  contradicted  theirs.  Held,  that  Weaver  and  wife  being  but  as  one 
witness,  the  testimony  of  another  witness  or  its  equivalent  was  neceasaiy  to 
establish  the  defense. 

In  Hart  v.  Carroll,  85  Pa.  St.  510,  we  said:  "In  order  to  take  a  parol  con- 
tract for  the  sale  of  lands  out  of  the  operation  of  the  statute  of  frauds,  its 
terms  must  be  shown  by  full,  complete,  satisfactory,  and  indubitable  proof. 
The  evidence  must  define  the  boundaries  and  indicate  the  quantity  of  the  land. 
It  must  fix  the  amount  of  the  consideration.  It  must  establish  the  fact  that 
possession  was  taken  in  pursuance  of  the  contract,  and  at  or  immediately 
after  the  time  it  was  made,  that  the  change  of  possession  was  notorious,  and 
the  fact  that  it  has  been  exclusive,  continuous,  and  maintained,  and  it  must 
show  performance  or  part  performance  by  the  vendee,  which  could  not  be 
compensated  in  damages.  These  rules  have  been  settled  by  a  long  series  of 
authorities."  Indubitable  proof  was  explained  to  be  "evidence  that  should 
not  only  be  found  credible,  but  of  such  weight  and  directness  as  to  make  out 
the  facts  alleged  beyond  a  doubt."  The  language  of  the  last  case  was  liter- 
ally repeated  in  the  case  of  an  alleged  parol  gift  of  land  in  the  case  of  AUU 
son  V.  Bums,  107  Pa.  St.  50. 

The  foregoing  are  but  a  portion  of  the  utterances  of  thiscourt  upon  the  con- 
trolling question  of  the  present  case.  They  have  not  only  never  been  ques- 
tioned or  impaired,  but  are  the  undoubted  law  of  this  commonwealth  toAiay, 
approved,  sanctioned,  justified  by  the  ever  recurring  teachings  of  experience, 
which  constantly  instruct  us  of  their  wisdom,  and  demanded  now  more  than 
ever  before,  by  reason  of  the  enlarged  competency  of  witnesses,  which  permits 
the  interested  party  himself  to  testify  in  his  own  favor  in  support  of  this  most 
dubious,  questionable,  dangerous,  and  vexatious  title  to  real  estate  by  parol 
gift.  There  could  scarcely  be  conceived  a  more  perfect  illustration  of  the  dan- 
gers of  this  species  of  title  to  land  than  is  afforded  by  this  case.  It  is  entirely 
undisputed,  indeed,  admitted,  by  the  plaintiff,  that  she  knew  that  her  mother 
was  selling  this  very  land  as  her  own,  and  that  the  full  price  for  it  was  paid, 
without  the  slightest  effort  on  her  part  to  prevent  the  sale,  or  to  assert  her 
own  title  or  claim  of  title  in  such  a  way  as  to  make  it  manifest  to  the  company 
that  she  really  did  claim  the  land.  She  says  she  told  Shiffer,  the  defendant's 
agent,  that  it  was  hers;  that  her  mother  gave  it  to  her  to  build  on;  but  this 
statement  he  most  positively  and  emphatically  denies,  and  says  that  he  had 
never  heard  of  her  claim  until  a  few  weeks  before  the  trial  of  the  case.    It  is 
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also  entirely  undisputed  that  she  knew  all  about  the  original  occupation  of  the 
land  by  the  company,  andiheir  laying  a  track  upon  it;  yet  she  madenodaim 
for  damages,  or  sought  in  any  manner  to  prevent  their  occupancy,  or  to  assert 
her  title  to  it.  These  vital  facts  are  so  entirely  hostile  to  the  idea  of  any  real 
ownership  of  the  land  in  the  plaintiff,  that  they  destroy  any  theory  that  the 
evidence  in  support  of  her  title  is  indubitable;  bat  there  are  many  other  facts 
in  the  case  entirely  undisputed  also,  which  demonstrate  the  utter  lack^of  con- 
formity of  the  plaintiff's  claim  with  the  requirements  of  the  decisions  above 
quoted. 

Thus,  she  is  the  only  direct  witness  to  the  alleged  gift  of  the  land.  Tet 
the  story  she  tells  is  so  confused  and  uncertain  as  to  the  character  of  her  title 
it  is  impossible  to  determine  whether  it  is  a  fee-simple,  a  tenancy  for  life,  a 
tenancy  at  will,  or  a  mere  license  to  erect  a  dwelling  on  the  land,  and  occupy 
it  during  the  pleasure  of  her  mother,  the  real  owner.  She  was  asked  by  her 
own  counsel:  ''Question.  How  did  you  get  that  lot?  Anstoer.  From  my 
mother.  Q.  What  was  your  mother's  name?  A.  Elizabeth  Evans.  Q.  How 
did  you  get  this  lot  of  your  mother?  A.  She  gave  it.  She  gave  me  this  lot, 
and  told  me  to  build  on  it.  *  *  *  Q.  (On  cross-examination.)  I  want  to 
bave  no  misunderstanding  about  this.  Did  you  say  you  claimed  this  frame 
house  was  yours,  or  that  the  land  was  yours?  A.  She  gave  me  this  ground 
to  build  on."  In  reply  to  a  question  as  to  whether  she  objected  when  the 
company  laid  their  first  track  she  said:  **A.  1  told  them  that  the  place  be- 
longied  to  me.  Q.  To  whom  did  yon  tell  that?  A.  I  told  Mr.  Shiffer  that 
she  gave  me  this  lot  to  build  oil  *  ^  *  Q.  1  want  you  to  say  when  it 
-was  and  to  whom  you  claimed  that  this  land  was  yours?  A,  I  told  Mr. 
Shiffer  that  we  had  that  lot,  and  we  paid  the  taxes  on  it.  Q.  Did  you 
claim  to  Mr.  Shiffer  that  the  land  was  yours,  and  that  he  ought  to  buy  it 
from  you,  and  not  from  your  mother?  A.  I  told  him  that  she  gave  us  that 
place  to  build  on,  and  we  had  paid  the  taxes  on  it.  Q.  Was  that  all  you  told 
bim?  A.  Yes,  sir.  Q.  You  did  not  claim  then  that  your  mother  bad  not  a 
right  to  sell  this  land?  A.  I  told  him  that  it  was  ours;  that  she  gave  it  to 
me  to  build  on,  and  I  thought  it  belonged  to  me."  She  was  asked  whether 
she  had  ever  told  Evan  J.  Evans  that  she  claimed  the  land,  and  said  she  did. 
**  What  did  you  tell  him?  A.  I  told  him  the  same  thing,— that  we  had  paid 
^he  taxes  on  the  place,  and  that  mother  gave  it  to  us  to  build  on."  She  also 
said  several  times  that  her  mother  gave  her  the  lot,  and  that  she  told  Shiffer 
and  Evans  so;  but  both  of  them  deny  this  most  positively,  and  say  they  never 
heard  of  any  claim  of  title  by  her  until  long  afterwards.  It  will  be  seen, 
then,  that,  upon  her  own  testimony,  it  is  entirely  uncertain  whethw  the  lot 
was  given  to  her  in  fee-simple  or  only  to  build  a  house  upon  it,  and,  if  the 
latter,  whether  she  was  privileged  to  occupy  it  during  her  life  or  during  the 
pleasure  of  her  mother.  Of  course,  there  was  no  fixing  of  l)0undaries  or  of 
the  quantity  of  land  to  be  taken,  or  statement  of  any  terms.  The  ground 
was  open,  not  fenced,  unoccupied,  and  without  any  marlsed  boundaries,  and 
from  anything  that  was  said  by  the  owner,  as  was  testified  by  the  plaintiff,  it 
would  be  utterly  impossible  to  tell  either  the  boundaries  or  the  quantity  of 
land  given. 

But  again,  the  alleged  donor  was  alive  and  competent  to  testify;  and  if  she 
had  really  made  the  gift,  it  was  of  the  utmost  importance  to  the  plaintiff's 
case  to  examine  her,  and  prove  the  fact.  This  was  not  done,  and  the  case  is 
left  without  any  verbal  testimony  of  the  grantor,  but  with  her  solemn  deed  to 
the  defendant  for  the  whole  property,  made  long  after  the  alleged  gift,  and 
after  all  the  declarations  said  to  have  been  made  by  her  as  to  the  gift  to  her 
daughter.  She  was  the  plaintiff's  own  mother,  and  naturally  would  have  tes- 
tified in  her  daughter's  favor  if  she  could.  But  she  did  not.  The  defendant 
did  not  need  her  testimony,  because  they  had  her  deed,  which  was  the  strong- 
<€8t  possiUe  assertion  of  her  own  ownership.    This  circumstance,  then ,  makes 
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most  strongly  against  the  allegation  of  a  previous  gift  to  the  plaintiff,  and  of 
itself  is  sufficient  to  cast  so  much  doubt  upon  the  validity  of  the  plaintiff's, 
claim  of  title  as  to  bring  it  within  the  operation  of  the  rule  which  requires 
such  titles  to  be  supported  by  indubitable  proof. 

Then,  as  to  the  plaintiff's  credibility,  she  is  absolutely  oontradicted  by  the 
two  persons,  one  the  agent  of  the  defendant  in  rowing  the  purchase  from  the 
plaintiff's  mother,  and  the  other  the  agent  of  the  mother  in  making  the  sale, 
both  of  whom  testify  most  positively  that  the  plaintiff,  knowing  all  about  the 
occupancy  of  the  ground  by  the  defendant,  and  also  the  sale  by  the  mother, 
never  once  asserted  any  claim  of  title  to  the  land.  As  they  are  entirely  dis- 
interested witnesses,  it  cannot  be  said  that  her  testimony  upon  this  moet  im- 
portant, indeed  vital,  part  of  the  case  is  indubitable.  On  the  contrary,  it  can 
only  be  justly  designated  as  of  the  most  doubtful  and  unreliable  character. 

But  damaging  as  these  facts  are,  there  is  another  far  more  seiious  and 
fatal  to  the  truthfulness  of  her  claim.  Her  husband,  though  living  with  her 
at  that  time  and  for  many  years  before,  and  being  entitled  to  his  curtesy  in 
the  land,  if  it  was  hers,  made  no  kind  of  claim  of  title,  either  for  her  or  him- 
self, to  the  land,  but,  on  the  contrary,  entered  into  a  written  sealed  agree- 
ment with  the  company  to  deliver  up  the  possession  of  the  premises  within 
60  days  after  notice  to  do  so,  and  also  to  remove  the  buildings  from  the  land. 
This  agreement  recites  that  "the  said  J.  Knowles  is  in  possession  of  part  of 
certain  premises  conveyed  to  the  said  company  by  Eliasabeth  Evans,  the- 
oumer  of  said  premises^'*  and  that  he  is  willing  that  the  company  shall  have 
possession.  Here  is  a  distinct  recognition  of  the  ownership  of  Mrs.  Evans, 
and  an  agreement  to  give  up  possession,  which  are  simply  fatal  to  the  plain- 
tiff's claim  of  title.  It  is  a  useless  task,  because  it  is  impossible,  to  try  to* 
reconcile  this  entirely  undisputed  fact  with  any  theory  of  title  in  the  plain- 
tiff. It  was  testified  by  Shiffer  and  Evans  that  both  Mr.  and  Mrs.  Knowles 
were  present  when  this  paper  was  signed.  It  was  also  testified  by  Griffiths 
that  Mrs.  Knowles  was  present  when  Shiffer  and  Mrs.  Evans  were  bargain- 
ing for  the  lot.  and  that  Mrs.  Evans  said  that  she  was  the  owner  of  both  the 
lots,  but  that  the  back  building  was  put  up  by  Mr.  Knowles.  It  was  testified 
by  Shiffer  that  Mrs.  Knowles  was  present,  and  took  part  in  the  conver- 
sation between  himself  and  Mrs.  Evans  when  they  were  contracting  for  the 
sale  of  the  property  to  the  company;  that  she  wanted  him  to  agree  to  give 
her  mother  $1,000,  instead  of  $800,  for  the  property;  and  that,  when  he 
notified  her  they  wanted  possession,  she  refused  to  leave  unless  they  would 
give  her  some  money.  Griffiths  testified  that  both  Mrs.  Jenkins  (plaintiff's 
sister)  and  the  plaintiff  said  that  Mr9.  Evans  owned  the  property.  Many 
other  facts  almost  equally  damaging  were  proved  on  the  trial;  but  it  is  not 
necessary  to  review  them. 

It  is  no  answer  to  say  that  the  credibility  of  witnesses  is  for  the  Jury,  and 
they  may  disbelieve  the  testimony  if  they  see  fit  to  do  so.  That  argument 
will  not  avail  in  this  class  of  cases,  for  the  question  here  is  as  to  the  char- 
acter of  the  proof,  because  it  is  offered  for  the  purpose  of  creating  title  to 
land  by  parol.  It  must  conform  to  certain  requirements,  and,  if  it  does  not, 
it  will  not  suffice  to  create  such  a  title;  and  of  this  the  court  must  judge. 
The  evidence  of  a  parol  gift  in  this  case  is  of  the  weakest  and  flimsiest  char- 
acter, far  more  so  than  in  several  of  the  cases  cited  above,  when  the  court  be- 
low was  reversed  for  not  taking  the  case  from  the  jury  by  a  binding  instruc-^ 
tion.  We  are  clearly  of  opinion  that  this  is  what  should  have  been  done  in 
the  present  case,  and  we  reverse  the  judgment  for  that  reason.  The  defend- 
ant's fourth  point  should  have  been  affirmed.  These  views  render  it  unneces- 
sary to  consider  the  other  assignments  of  error.    Judgment  reversed. 
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ScHsAsLB  and  another  o.  Sghhitz. 

(Cbuff  of  Enron  and  Appeals  of  New  Jersey.    March  Term,  1887.) 

Fixnmis— As  bbtwskn  Mostgaoek  axtd  Obkditobs— Machiubbt  ih  Bbewsrt. 

The  following  machinery  iu  a  brewery  held  to  be  fixtures  aa  between  the  mort- 
gagee of  the  land  and  a  subsequent  judgment  creditor  of  the  mortgagor :  Sngine 
and  boiler,  copper  beer  kettle,  and  all  tne  copper  and  iron  pipes  connected  there- 
with; iron  flat  cooler,  malt-mill,  wash-tub,  two  pumps  and  appurtenances,  wind- 
mill and  attachments,  plunger  and  iron  elevator;  al&o,  all  gearing  and  shaflfiig 
and  all  machinery  immediately  connected  therewith  and  operated  thereby  and  not 
operated  by  belting.    Alllrming  1  Atl.  Rep.  688.' 

Appeal  from  court  of  chancery. 

Bin  for  injunction.    The  case  was  argued  before  BmD,  Y.  C,  whose  con- 
clusions are  reported  in  1  Atl.  Hep.  698. 
-Sf.  E.  Perry,  for  appellants.    Slope  dk  StepJiany,  for  respondent. 

Pbr  CiTRiAM.    This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  vice-chancellor. 


*  Keilson,  Adm'x,  v.  Williams  and  Wife. 

{Oowi  of  Chancery  of  New  Jersey.    October  Term,  1886.) 

1.  CoNTRIBtTTIOH— VOLXTNTABT  PAYMENT  BY  SUBETY— JUDGMENT  AT  LaW  NOT  NeCESSABY 

— DisoovEBY— Rbuef  aoainst  Fbacdolbnt  Convbyanob. 

One  of  two  sureties  on  the  bond  of  an  insolvent  guardian  volantarily  paid  half 
the  amount  found  due  the  ward  by  the  orphans'  court.  Judgment  went  against 
him  for  the  balance  in  a  suit  subsequently  brought  against  him  by  the  ward,  and 
he  paid  that.  Held,  that  he  might  proceed  against  his  co-surety  for  contribution 
witnout  first  reducing  his  claim  to  a  judgment,  and  that,  as  incidental  to  such  re- 
lief, he  might  compel  discovery  as  to  an  alleged  fraudulent  transfer  of  property  by 
the  co-surety,  since  the  liability  on  the  bond  accrued,  and  be  relieved  upon  proof 
of  such  fraud. 

2.  Frausxtubnt  CoNVBYANcto— Fbom  Husband  to  Wife— Antenuptial  Contbact. 

In  a  suit  to  set  aside  a  conveyance  by  the  defendant  to  his  wife  on  the  ground  of 
fraud,  the  grantor  set  up  as  a  defense  an  antenuptial  verbal  agreement  upon  his 
part  to  give  his  wife  all  he  had  or  might  have,  if  she  would  marry  him.  The  wife 
testified  that  she  would  perhaps  have  married  defendant  without  the  agreement. 
No  deed  passed  until  18  years  after  the  marriage,  and  then  only  upon  the  default 
of  a  guardian  upon  whose  bond  the  husband  was  surety.  Seld,  that  the  evidence 
was  insufilcient  to  establish  a  valuable  consideration. 

£.  8.  Clymer,  for  complainant.    C.  G.  Qarriion,  for  defendants. 

Bird,  Y.  G.  Mathews  was  appointed  guardian  of  infants,  and  John  Keil!- 
8on  and  Ira  D.  Williams  became  his  sureties.  Mathews  became  insolvent. 
The  orphans^  court,  upon  an  accounting,  found  that  there  were  in  his  hands, 
and  due  to  the  wards,  $829.99,  which  be  failed  to  pay.  The  complainant^s  in- 
testate offered  to  pay  his  half  of  the  amount  so  found  due  to  the  infants,  and 
there  is  some  proof  that  Williams,  the  other  bondsman,  agreed  with  Neilsoh 
to  pay  the  other  half.  This,  however,  is  denied  by  Williams,  which,  in  my 
judgment,  is  not  decisive  of  the  case.  The  bond  was  prosecuted,  and  judg- 
ment recovered  thereon  against  the  obligors.    Execution  was  issued,  the  prop- 

Un  Case  Manufg  Co.  v.  Garver,  (Ohio,)  13  N.  E.  Rep.  493,  the  court,  in  discussing  the 
doctrine  of  fixtures  as  applied  to  machinery  in  a  factory,  makes  a  distinction  between 
the  machinery  which  supplies  the  motive  power  of  the  factory  and  that  which  is  pro- 
pelled by  it,  on  the  ground  that  the  former  is  generally  more  closely  annexed  to  the 
freehold,  and  of  a  more  permanent  character  than  the  latter.  Articles  of  machinery 
which  are  only  attached  to  the  building  to  keep  them  steady  in  their  places,  so  that 
they  may  be  more  serviceable  when  in  use,  and  which  may  be  removed  without  any 
essential  injury  to  the  freehold  or  the  articles  themselves,  are  personal  property,  while 
steam-engines  and  boilers  with  their  appliances,  wliicli  for  purposes  ot  use  are  gener- 
slly  Qtabiy  attached  to  the  realty,  pass  by  a  conveyance  or  mortgage  of  the  land. 
v.llA.no.3— 17 
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erty  of  Neilson  levied  upon,  when  he  paid  the  whole  amount  that  remained 
due.  Thus  it  will  be  observed  that  Neilson,  one  of  the  sureties,  discharged 
the  entire  obligation  by  paying  the  $829.99,  the  amount  which  was  adjudged 
to  be  due  from  the  guardian  by  the  judgment  of  the  orphans'  court,  together 
with  the  interest  and  costs  of  the  judgment  at  law. 

Neilson's  administratrix  brings  this  suit  to  recover  from  Williams,  his  co- 
surety, the  one-half  of  the  amount  of  money  which  he  has  so  paid;  as  well 
the  one-half  which  he  voluntarily  paid  after  the  judgment  of  the  orphans^ 
court  against  his  principal,  as  the  one-half  of  what  he  was  compelled  to  pay 
after  the  judgment  at  law  against  him  and  his  co-surety.  In  order  to  success 
in  this  direction,  she  found  it  necessary  to  compel  discovery  by  the  defendants. 
This  she  attempted  to  do  by  leave  of  Mr.  Justice  Parker,  in  the  circuit  court, 
under  which  such  discovery  was  made  as  to  induce  her  to  file  this  bill.  In 
the  bill  she  alleges  that  Williams  was  possessed  of  real  estate,  and  that  after 
this  liability  was  incurred  and  the  inability  of  the  guardian  to  pay  had  been 
made  certain,  he  conveyed  his  lands  to  his  wife  for  the  purpose  of  preventing 
the  complainant's  collecting  the  amount  equitably  due  from  him. 

As  I  understood  the  counsel  for  the  defendants,  three  objections  are  made 
to  any  decree  against  them:  First,  the  complainant  has  no  standing  in  court; 
secoTidt  the  conveyance  was  not  fraudulent,  but  bonaflde,  and  for  a  valuable 
consideration;  and,  third,  a  tender  was  made  for  the  one-half  of  the  judgment 
at  law,  including  costs  and  interests,  and  the  cost  of  these  proceedings  up  to 
the  time  of  the  tender,  which  was  refused.  The  propositions  thus  involved 
we  will  consider. 

Has  the  complainant  a  right  to  institute  these  proceedings  ?  In  other  words, 
has  the  court  jurisdiction  of  the  case  made  by  the  bill?  It  is  urged  that  the 
want  of  jurisdiction  arises  from  the  absence  of  any  judgment  at  law  in  favor 
of  the  complainant  against  the  defendant.  This  objection,  I  think,  beyond 
question,  must  fail  so  far  as  concerns  the  judgment  at  law  on  the  bond  against 
all  the  obligors.  Surely  this  court  would  not  require  the  idle  process  of  es- 
tablishing again  by  a  judgment  in  a  court  of  law  the  obligation  which  one  of 
these  parties  is  under  to  the  other,  since  the  statute  autliorizes  a  court  at  law 
to  proceed  without  any  such  additional  adjudication.  And  the  force  of  this, 
I  think,  is  conceded  in  the  fact  that  a  tender  was  made.  I  conclude  that  the 
court  has  jurisdiction  of  the  case  made  by  the  bill. 

Other  things  being  established,  can  this  court  in  this  proceeding  compel  the 
defendants  to  make  disclosure  of  their  transactions  which  are  alleged  to  be 
fraudulent,  in  order  to  secure  the  payment  of  the  amount  which  was  volun- 
tarily paid  by  Neilson  after  the  judgment  of  the  orphans'  court  finding  the 
amount  due,  without  also  obtaining  a  judgment  of  a  court  of  law  determin- 
ing the  amount  due  as  between  the  sureties?  It  seems  to  me  this  should  be 
answered  in  the  affirmative.  A  judgment  is  not  always  necessary.  It  was 
so  determined  by  the  clianoellor  in  Haston  v.  Castner,  29  N.  J.  Eq.  586,  and 
by  the  court  of  errors  and  appeals  in  the  same  case,  31  N.  J.  £q.  697.  In  that 
case  the  complainants  had  filed  their  claims  under  the  statute  with  an  execu- 
tor. The  estate  in  the  hands  of  the  executor  proving  insufficient  to  discharge 
all  the  debts  for  which  the  testator  was  liable  in  his  life-time,  the  complain- 
ants filed  their  bill  to  set  aside  certain  conveyances  which  had  been  made  by 
the  testator  in  his  life-time  to  two  of  his  children.  No  judgment  was  obtained 
upon  the  claims  presented  by  the  creditors,  who  were  afterwards  complain- 
ants in  this  court.  Under  the  circumstances  it  was  held  that  a  judgment  at 
law  was  not  necessary.  Without  more,  I  think  the  spirit  of  the  rule  thus  es- 
tablished ought  to  control  this  case. 

But  we  have  a  case  decided  by  the  chancellor,  and  reviewed  by  the  court  of 
errors  and  appeals,  more  nearly  like  the  one  in  hand.  I  refer  to  the  case  of 
ShiM-ts  V.  Hotoell,  30  N,  J.  Eq.  418,  and  31  N.  J.  Eq.  796.  That  case  came 
before  the  chancellor  after  the  case  of  Haaton  v.  Castner,  and  was  reviewed 
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by  t)ie  couit  of  errors  and  appeals  at  the  same  time  at  whibh  they  disposed  of 
Jfaston  V.  Castner.  Shurts  was  the  executor  of  Alier,  and  Aller  and  Howell 
were  sureties  to  Wilcox  on  his  bond  as  guardian.  Wilcox  became  Insolvent. 
The  orphans*  court  found  and  adjudged  that  he  had  in  his  hands  4M,285.  Al- 
ler's  administrator  paid  the  whole  amount  with  interest.  Howell  refused  to 
contribute  in  his  life-time,  and  after  his  death  his  administrator  refused  to 
contribute.  Howell  in  his  life-time  had  made  an  assignment  of  a  bond  and 
mortgage  to  his  daughter.  Aller's  administrator  filed  a  bill  asking  the  court 
to  declare  that  assignment  fraudulent.  The  assignee  of  the  mortgage  and  the 
administrator  were  made  parties.  There  was  a  demurrer  to  the  bill;  one  of 
the  points  urged  was  the  absence  of  a  judgment  at  law.  The  demurrer  was 
overruled.  In  that  case  the  proceedings  show  that  the  orphans*  court  had  fixed 
by  its  judgment  the  extent  of  the  liability  of  the  guardian.  The  court  of  er- 
rors adopted  the  views  of  the  chancellor.  It  seems  to  me  the  rule  there  laid 
down  is  reasonable  and  just,  and  that  any  other  would  impose  unnecessary 
hardships,  risks,  and  delays. 

Looking  at  the  case  in  hand,  the  judgment  of  the  orphans'  court  fixed  the 
amount  due  from  the  guardian.  The  judgment  was  not  appealed  from,  and 
so  long  as  it  is  not  attacked  for  fraud  or  mistake  I  think  it  should  be  accepted 
as  conclusive  upon  the  sureties  of  the  guardian.  Hence,  a  judgment  at  law 
was  unnecessary  before  the  complainant  filed  this  bill  in  order  to  compel  his 
co-surety  to  pay  one-half  of  the  amount  which  the  complainant  had  volun- 
tarily paid,  and  to  make  disclosures  respecting  the  conveyance  of  his  prop- 
erty. 

Look  now  at  the  question  respecting  the  consideration.  It  is  said  that,  prior 
to  the  marriage  of  Williams  and  his  wife,  he  promised  all  he  had,  or  that  all 
he  had  or  might  have,  was  to  be  hers.  I  think  this  must  go  for  naught.  The 
marriage  took  place  in  1866,  but  there  was  no  conveyance  until  after  the  emer- 
gency created  by  the  failure  of  Mathews  in  1880.  To  my  mind  this  removes 
all  doubt.  But  besides,  Mrs.  Williams  says  she  did  not  know  but  that  she 
would  have  married  Mr.  Williams  anyhow.  To  accept  of  such  an  allegation, 
sustained  only  by  the  verbal  testimony  of  the  parties  themselves,  after  the 
lapse  of  18  years,  I  think  would  be  most  dangerous,  and  wholly  contrary  to 
the  policy  of  the  law. 

If  I  am  correct  in  the  foregoing  views,  the  question  of  tender  need  not  be 
considered;  for,  manifestly,  the  whole  amount  due  was  not  tendered.  I  think 
it  is  my  plain  duty  to  advise  a  decree  for  the  complainant,  in  accordance  with 
the  prayer  of  her  bill,  with  costs. 


LOGUB,  Adm'r,  etc.,  «.  Bateman  and  others. 

{Onxrt  of  Chancery  of  New  Jersey,    November  9,  1887.) 

Wiuc*— Bequest  of  Personal  Property  Dubing  Life— Right  to  Dispose  of. 

A  person,  by  will,  left  certfcin  real  estate  and  personal  property  to  his  wife, 
to  have  it,  **both  real  and  personal,  during  her  natural  lire,  to  use  as  she  may 
think  best.  My  will  farther  is  that  at  her  death  the  house  and  lot,  and  all  the  per- 
sonal property 'that  may  remain  unused  or  undisposed  of  by  lier,  shall  ;^o  to"  the 
testator's  grandchildren.  Held^  that  the  wife  had  the  right  of  disposition  of  the 
personal  property,  bat  no  anqaalified  title  in  it. 

Bill  for  construction  of  will. 

William  B,  Potter ^  for  complainant.  Bdioard  A*  Armstrong^  for  defend- 
ants. 

BiBD,  V.  C.  I  am  called  upon  to  give  construction  to  the  will  of  Eli  E, 
Bateman,  who  died  in  July,  1886.  The  question  is  whether  a  gift  to  his  wife 
v/as  absolute  or  otherwise.  To  determine  this  the  whole  will  must  be  consid- 
ered; but  especially  the  item  which  I  quote:  **I  give,  devise,  and  bequeath 
to  my  wife,  Sarah,  the  house  and  lot  where  I  now  live,  which  I  purchased  of 
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Daniel  G.  Pierson  and  wife,  containing  about  twelve  acres;  all  the  furniture 
in  said  house;  also  all  the  flour,  pork,  lard,  ham,  and  all  the  vegetables  that 
I  may  have  at  my  decease,  cow,  and  all  the  firewood  she  may  want  from  any 
of  my  wood  land.  *  *  *  I  also  give  to  her  the  sum  of  fi  ve  thousand  dollars 
in  cash,  or  in  bonds  and  mortgages,  she  having  the  privilege  of  selecting 
them.  To  have  all  the  before-mentioned  property,  both  real  and  personal, 
during  her  natural  life,  to  use  as  she  may  think  best.  My  will  further  is  that 
at  her  death  the  house  and  lot,  and  all  the  personal  property  that  may  remain 
unused  or  undisposed  of  by  her,  shall  go  to  my  grandsons  Eliston  R.  Bateman, 
Robert  M.,  and  granddaughter  Sarah  H.,  to  be  equally  divided  between  them." 

In  the  next  item  he  gives  to  his  grandson  Eliston  R.  Bateman  a  lot  of  wood 
land,  a  lot  of  marsh  land,  a  gold  watch,  surgical  instruments,  and  other  per- 
sonal property,  and  "also  four  thousand  dollars  in  cash,  or  bonds  and  mort- 
gages; and  so  much  of  the  above  property,  both  real  and  personal,  that  sliall 
remain  unused  or  undisposed  of,  by  sale  or  otherwise,  by  him  before  his  death, 
shall  be  equally  divided  between  his  brother  Robert  and  sister  Sarah,  share 
and  share  alike.  I  also  give  to  him  my  gun,  cane,  and  pistol.  If  he  should 
leave  lawful  heirs,  child  or  children,  of  his  own,  then  they  each  to  have  an 
equal  share  with  Robert  and  Sarah.*' 

In  the  next  item  he  gives  to  his  grandson  Robert  M.  Bateman  a  lot  of  wood 
land,  a  salt  marsh,  all  his  wearing  apparel,  gold  pencil;  "also  the  sum  of  four 
thousand  dollars  in  cash,  (to  be  put  out  by  my  executrix  hereinafter  named,) 
on  good  and  sufficient  security,  and  the  interest  collected  annually,  and  used 
for  his  maintenance  and  support,  as  he  may  net'd,  until  he  arrives  at  the  age 
of  twenty-one  years;  to  remain,  both  principal  and  interest,  under  the  con- 
trol of  my  executrix  until  that  time;  then  the  principal,  and  so  much  of  the 
interest  as  may  remain  unused  for  him,  shall  be  paid  to  him.  My  will  fur- 
ther is  that  whatsoever  of  the  above-mentioned  estate,  both  real  and  personal, 
that  shall  remain  unused  or  not  disposed  of  by  him  during  his  natural  life 
shall  be  equally  divided  between  his  brother  Eliston  and  sistei  Sarah.  Should 
he  leave  child  or  children  of  his  own,  then  each  to  have  an  equal  share  with 
Eliston  and  Sarah." 

He  gave  to  his  granddaughter  Sarah  certain  articles  of  personal  property,  a 
tract  of  wood  land,  and  the  sum  of  four. thousand  dollai-s  in  cash,  to  be  put 
out  at  interest  by  his  executrix,  under  whose  care  it  was  to  remain  until  she 
should  arrive  at  age  of  21  years,  when  she  was  to  be  entitled  to  the  principal. 
To  each  gift  these  words  are  added:  "Should  Sarah,  my  granddaughter,  die 
before  using  or  disposing  of  the  above-mentioned  personal  and  real  estate, 
then  what  remains  to  be  equally  divided  between  her  two  brothers,  Eliston 
and  Robert.  Should  she  have  a  child  or  children  of  her  own,  in  that  case  it 
shall  go  to  them. "  And  then,  by  a  residuary  clause,  all  of  his  estate  remain- 
ing, real,  personal,  or  mixed,  he  gives  to  his  wife,  Sarah,  and  the  said  three 
grandchildren,  Eliston,  Robert,  and  Sarah,  to  be  equally  divided  between  them, 
share  and  share  alike. 

it  is  not  contended  that  the  widow,  Sarah,  took  more  than  a  life-estate  in 
the  house  and  lot.  But  it  is  insisted  that  she  took  an  absolute  estate  in  :U1 
the  personal  property.  The  language  of  the  will,  under  which  this  claim  is 
made,  is  found  in  the  clause  first  above  recited.  In  this  clause  the  testator 
says:  "To  have  all  the  above-mentioned  property,  both  real  and  personal, 
during  her  natural  life,  to  use  as  she  may  think  best.*'  Here,  evidently,  is 
the  gift  of  a  life-estate  only;  but  the  testator  adds  these  words:  "My  will 
further  is  that  at  her  death  the  house  and  lot,  and  all  the  personal  property 
that  may  remain  unused  or  undisposed  of  by  her,  shall  go  to  my  grandsons," 
etc.;  upon  which  the  argument  that  the  absolute  estate  pass^  to  her  is 
founded. 

It  is  urged  that  the  phrase  "undisposed  of**  signifies,  necessarily,  an  un- 
qualified gift;  that  there  can  be  no  such  absolute  right  of  disposition  as  is  here 
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implied  without  an  unqualified  title.  But  it  seems  to  me  that  this  question 
has  been  set  at  rest  in  New  Jersey  in  the  case  of  Borden  v.  Downey,  35  N.  J. 
Law,  74.  The  chief  justice  declared  the  rule  to  be  ''that  where  an  estate  for 
life  is  expressly  given,  and  power  of  disposition  is  annexed  to  it,  in  such  case 
the  fee  does  not  pass  under  such  devise,  but  the  naked  power  of  disposition 
of  the  fee.  But  it  is  otherwise  when  there  is  a  gift  generally  of  the  estate, 
with  a  power  of  disposition  annexed.  In  this  latter  case  the  property  itself 
is  transferred," — referring  to  a  number  of  authorities.  On  appeal,  Justice 
Depxje  said:  "  As  a  rule  of  construction,  the  rule  is  entirely  settled  that  where 
lands  are  devised  in  the  first  instance  in  language  indeterminate  as  to  the 
quantity  of  the  estate  for  which  an  estate  for  life  would  result  by  implication, 
and  words  adapted  to  the  creation  of  a  power  of  disposal  without  restriction 
as  to  the  mode  of  execution  are  added,  the  construction  will  be  that  an  estate 
in  fee  is  given;  but,  where  the  quantity  of  the  estate  of  the  taker  is  expressly 
defined  to  be  for  life,  the  superadded  words  will  be  construed  to  be  the  mere 
gift  of  a  power  of  disposition."  36  N.  J.  Law.  460-466,--sustaining  the  views 
of  the  chief  justice  in  ihe  court  below.  The  same  experienced  judge  consid- 
ered the  effect  of  similar  words  in  the  case  of  Pratt  v.  Douglass,  38  N.  J.  Eq. 
516,  with  a  reference  to  the  case  of  Dovmey  v.  Borden,  and  said:  "It  was 
held  by  this  court,  on  a  devise  of  lands  expressly  for  life,  that  superadded 
words  granting  a  power  to  sell  in  fee  would  not  enlarge  the  life-estate  to  a 
fee.  The  same  rule  of  construction  is  applicable  to  bequests  of  personal  es- 
tate." 

In  the  case  under  consideration,  both  real  and  personal  property  are  given 
to  the  widgw  during  her  natural  life,  to  use  as  she  may  think  best,  with  the  di- 
rection that  the  real  estate,  and  all  the  pereonal  property  that  may  remain  un- 
used or  undisposed  of,  shall  go  over  to  others.  It  seems  to  me  that,  beyond 
disi)ut«,  the  estate  thus  given  is  controlled  by  the  authorities  above  referred 
to,  and  that  the  life-estate  is  not  enlarged  into  an  absolute  and  unqualified 
property  by  the  use  of  the  words  "unused  or  undisposed  of."  If  the  question 
were  to  be  considered  under  any  of  tlie  other  clauses  in  the  will  which  I  have 
quoted  and  referred  to,  a  different  rule  might  prevail,  because  in  each  of  them 
the  testator  has  omitted  to  say  that  the  gift  was  for  life,  or  to  use  any  words 
by  which  the  implication  might  arise  that  he  intended  to  place  his  grandchil- 
dren in  this  particular  upon  the  same  footing  that  he  did  liis  widow.  It  seems 
to  me  that  it  would  be  a  useless  expenditure  of  time  and  effort  to  examine  all 
the  cases,  both  English  and  American,  wliich  have  been  referred  to  by  coun- 
sel. Other  authorities  have  been  referred  to  in  Rhodes  v.  STiaw,  ante,  116, 
(decided  at  this  term.) 

A  decree  in  accordance  with  these  views  should  be  advised. 


In  re  Petition  for  Receiver  of  the  Delaware  Bay  &  C.  M.  R.  Co. 
{Cowrt  of  Chancery  of  New  Jersey.    November  16,  1887.) 

COVSTITUTIONAL  LaW — EXCLUSIVE  PbIVLLKOEB — BaILROAD  AT  SeA-SiDE    RrSOBT— Re- 
CEIVEB. 

Const.  N.  J.  art.  4,  Z  7,  provides  that  the  legislature  shall  not  pass  any  private, 
special,  or  local  law  ''granting  to  any  corporation,  association,  or  individual  any 
exclusive  privilege,  immunity,  or  franchise  whatever."  Tiie  New  Jersey  act  of  May 
3,  1880,  provides  that  any  railroad  company  whose  road  is  constructed'  at  any  sea- 
side resort  not  exceeding  four  miles  in  length,  etc.,  shall  be  exempted  from  the  pro- 
vision  of  the  act  of  February  12,  1874,  (Revision,  p.  943,  |  160;)  thatif  any  company 
fail  to  run  its  trains  on  any  part  of  its  road  for  10  days,  the  chancellor  may  appoint 
a  receiver,  etc.  Held,  that  the  act  of  May  3,  1880,  Is  unconstitutional. 
Railboad  Companibb— Pailube  to  Run  Trains — Receiver — Sea-Side  Resobts. 

The  Delaware  Bay  &  Cape  May  Railroad  Company  was  organized  under  the  gen- 
eral railroad  law  passed  in  1873.  Revision,  925.  It  ran  from  Cape  May  city  to  the 
steam-boat  landing,  a  distance  of  less  than  four  miles.  The  petition  showed  that  it 
had  not  ran  for  more  than  10  days,  and  asked  for  the  appointment  of  a  receiver. 
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Revision  N.  J.  943,  J  160,  provides  "that  if  any  railroad  company  in  this  state  has 
or  may  hereafter  fall  or  neglect  to  run  dail;^  trains  on  any  part  of  its  road  for  the 
space  of  ten  days,  then  the  chancellor  of  this  state,  upon  petition  of  any  citizen  ot* 
tnis  state,  and  due  proof  of  the  facts,  shall  speedily  appoint  a  receiver,"  etc.  The 
defendant  relied  on  the  provision  of  the  act  of  March  3, 1880,  (Supp.  Revision,  834.} 
which  provides  that  "any  railroad  company  whose  road  is  constructed  at  any  sea- 
side resort  not  exceeding  four  miles  in  length,  and  which  was  built  and  intended 
merely  for  the  transportation  of  summer  travelers  and  tourists,"  shall  be  excepted 
from  the  operation  of  section  160,  above  recited.  Many  people  live  at  Gape  May 
the  whole  year,  and  not  merely  during  the  summer  season.  HddL,  that  Cape  May 
is  not  a  sea-side  resort,  within  the  meaning  of  the  act. 

Petition  for  receiver. 

TTm.  T.  Hilliard,  for  petitioner.     £f,  W.  Bdmunds,  contra. 

Bird,  V.  C.  This  company  was  organized  under  the  general  railroad  law 
passed  in  1873,  Revision,  p.  925,  §§  89,  90.  It  declared  its  purpose  to  be  do- 
ing general  business  in  the  transportation  of  passengers  and  freight.  It  con- 
structed its  road  from  Cape  May  city  to  the  steam-boat  landing,  in  all  less 
than  four  miles  in  length.  It  passed  through  the  village  of  Gape  May,  where 
200  or  300  inhabitants  reside  permanently,  and  where  several  hundreds  more 
reside  in  the  summer.  Whether  many  or  few,  cannot  be  material.  This  vil- 
lage is  commonly  called  a  summer  or  sea-side  resort,  although  it  is  not  en- 
tirely deserted  or  abandoned  in  the  winter  season,  any  more  than  many  other 
places  on  the  coast  of  New  Jersey.  One  great  object,  certainly  the  main  ob- 
ject, in  building  the  road  was  to  carry  the  passengers  which  should  bebrouglit 
to  the  steam-boat  landing  by  the  steamer  Republic  from  Philadelphia.  Tliis 
steamer  only  runs  during  the  summer  season.  While  to  receive  and  carry 
these  passengers  was  the  chief  object,  its  declared  purpose  was^otonly  to 
carry  freight,  but  it  has  actually  carried  freight  from  Cape  May  city  to  Cape 
May.  It  commenced  operations  in  the  yeiir  1879,  and  continued  to  run  its 
trains  over  the  entire  length  of  the  route  until  1883,  during  the  entire  year. 
At  times  since  then  it  has  not  been  operated  all  the  year.  The  petition  shows 
that  the  road  has  not  been  operated  for  more  than  10  days,  and  asks  for  the 
appointment  of  a  receiver  to  take  possession  of  said  road,  and  to  transact  the 
ordinary  business  thereof  in  the  transportation  of  freight  and  passengers  for 
such  time  as  the  court  may  direct,  according  to  the  act  of  February  12, 1874. 
Revision,  p.  943,  §  160. 

In  resisting  this  application,  the  defendant  relies  upon  the  provisions  of  the 
act  of  March  3,  1880,  (Supp.  Revision,  834,)  which  provides  that  "any  rail- 
road company  whose  road  is  constructed  at  any  sea-side  resort  not  exceeding 
four  miles  in  length,  and  which  was  built  and  intended  merely  for  the  trans- 
portation of  summer  travelers  and  tourists,*'  shall  be  excepted  from  the  oper- 
ation of  the  act  of  February  12,  1874,  ftupra,  and  also  upon  the  allegation 
that  it  was  never  intended  to  be  a  general  freight  and  passenger  road,  but 
only  a  passenger  road  to  be  operated  during  the  summer  season.  With  great 
respect  to  the  counsel  who  pressed  the  latter  point,  I  must  remark  that  it 
seems  to  me  to  be  of  no  consequence  what  the  secret  motive  and  intention  of 
the  corporators  was.  The  law  declared  the  conditions  upon  which  they  should 
or  could  build  a  railroad.  In  form  and  in  such  articles  as  the  law  prescribes, 
those  corporators  accepted  the  conditions,  and  declared  their  intentions,  which 
were  in  harmony  with  the  conditions.  Now,  if  under  a  pressure  of  any  nat- 
ure whatever  they  can  so  far  forget  their  solemn  obligations  to  the  public 
which  has  granted  to  them  these  peculiar  privileges,  and  guarantied  to  pro- 
tect them  in  the  right  use  of  them,  as  to  insist  that  the  law  of  1873  is  not 
binding,  and  that  their  own  declared  intentions  are  not  binding  beyond  their 
own  mere  will,  they  certainly  ought  not  to  expect  any  court  to  concur  with 
them  in  such  insistment.  As  the  law  stood  when  this  road  commenced  oper- 
ations, it  was  the  duty  of  the  company  to  transport  passengers  and  freight 
by  running  trains  over  its  road  daily.    It  strikes  me  that  any  other  conclusion, 
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if  acted  upon,  would  lead  to  the  most  dangerous  and  destructive  consequences ; 
thousands  of,  hundreds  of  thousands  of,  even  -niilHons  of,  doUars  worth  of 
property  might  be  involved  at  the  option  of  a  company. 

But  the  act  of  Pebruary  12, 1874,  was  amended  by  an  act  of  March  3, 1880, 
(Supp.  Bevision,  p.  834,  S  42,)  which  provides  that  the  act  directing  the  ap- 
pointment of  a  receiver  shall  not  apply  to  roads  built  at  sea-side  resorts,  (set 
out  fully  above.)  Can  this  provision  be  claimed  as  a  protection  to  the  de- 
fendant company?  I  think  not.  It  was  not  enacted  until  after  the  road  had 
been  built  and  operated.  There  is  nothing  in  the  language  of  the  act  indicat- 
ing the  slightest  intention  of  the  legislature  to  bring  within  its  provisions  any 
of  the  numerous  roads  which  had  then  been  constructed  between  Cape  May 
and  Sandy  Hook;  and  the  only  facts  in  connection  with  this  road  that  seem 
to  have  any  relation  to  the  law  are  that  it  is  less  than  four  miles  in  length, 
and  that  there  are  two  towns,  one  at  one  end,  and  one  through  which  it  passes, 
propei'ly  called  "summer  resorts,"  and  that  tourists  visit  tliem ;  all  of  which, 
except  the  first,  i,  e,,  the  length,  may  be  said  of  many  others.  I  do  not  feel 
myself  at  liberty  to  give  this  provision  any  retrospective  operation.  I  am 
sustained  in  this  view  by  the  case  of  Williamson  v.  Hailroad  Co,,  29  X.  J. 
Eq.  311;  Elizabeth  v.  HilU  39  N.  J.  Law,  555;  Berdan  v.  Van  Riper,  16  X. 
J.  liaw,  14;  McGouem  v.  Connell,  43  N.  J.  Law,  107.  See  tlie  explicit  lan- 
guage of  the  court  of  errors  in  Qa^  Co,  v.  Alden,  44  N.  J.  Law,  648, 653,654. 

These  railroads  are  made  lawful,  and  have  extraordinary  privileges  as  well 
for  the  benefit  and  convenience  of  the  public  as  for  the  profit  of  the  corpora- 
tors or  their  sissigns.  And  if  by  the  construction  of  them  the  company  acquire 
vested  rights,  so  too  do  the  public  acquire  vested  interests.  Therefore,  when 
individuals  avail  themselves  of  the  inducements  offered  by  these  railroads  to 
invest  their  capital  in  homes,  or  land  for  improvement,  or  in  business,  tliey 
have  as  high  and  sacred  a  claim  to  the  consideration  of  this  court  as  the  rail- 
road company  This  observation  is  applicable  to  this  case;  for  money  has 
been  invested  in  homes  for  residences  the  year  through  (not  simply  for  the 
summer  season)  at  Cape  May,  and  the  owners  and  otiiers  reside  there  the  en- 
tire yeiir.  and  they  and  others  carry  on  business  there.  Hence,  it  is  very  ob- 
vious that  Gape  May  is  no  more  a  sea-side  resort  or  a  resort  for  summer  than 
is  a  score  of  other  places  on  our  coast. 

The  views  thus  expressed  make  it  unnecessary  for  me  to  dwell  at  length 
upon  the  constitutionality  of  the  law  under  which  the  defendant  seeks  favor. 
It  is  urged  that  the  proviso  of  the  act  in  question  is  prohibited  by  that  clause 
of  the  constitution  in  article  4,  §  7,  which  declares  that  the  legislature  shall 
not  pass  any  private,  special,  or  local  law  "granting  to  any  corporation,  asso- 
ci:'.tion,  or  individual  any  exclusive  privilege,  immunity,  or  franchise  what- 
ever." Without  fully  discussing  the  question,  1  cannot  but  ask  what  general 
principle  is  involved  in  the  idea  of  a  road  less  than  four  miles  in  length? 
What  general  good  would  such  an  enactment  promote  ?  If  such  a  law  is  not 
in  contiict  with  the  constitution,  then  any  railroad  company  can  secure  to  it- 
self such  rights  and  immunities,  whatever  its  length  maybe;  for  if  the  power 
exists  in  case  the  road  is  less  than  four  miles,  it  certainly  exists  in  every  con- 
ceivable case  when  distance  only  is  concerned. 

But  it  is  said  that  another  fact  is  to  be  noticed,  i,  e,t  that  the  law  under 
consideration  provides  that  it  shall  apply  to  roads  built  "at  sea-side  resorts," 
and  "merely  for  the  transportation  of  summer  travelers  and  tourists,"  and  that 
these  are  such  general  phrases  as  fairly  to  avoid  the  prohibition  of  the  consti- 
tution. The  first  phrase  quoted  may  well  enough  be  construed  to  apply  to  all 
sea-side  resorts,  but  leaving  the  court  to  define  what  is  or  is  not  comprehended 
therein — whether  a  place  wholly  or  only  partially  abandoned  during  a  part  of 
the  year.  I  cannot  but  think  that  every  court  would  say  that  it  must  appear 
affirmatively  in  every  such  case  that  the  place  was  wholly  abandoned  at  the 
time  tlie  company  ceased  its  operations.    But  it  seems  to  me  that  it  is  enough 
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to  say  that  the  road  in  question  was  not  established  or  organized  on  ai 
principles,  for  when  so  organized  there  was  no  law  authorizing  such  a 
ration. 

Unless  the  company  commence  operations  and  run  their  trains  to  cat 
freight  and  passengers  within  five  days  from  the  time  a  copy  of  the  c 
be  made  in  this  case  shall  have  been  served  upon  one  of  its  officers,  I  s. 
vise  the  appointment  of  a  receiver  to  operate  the  said  road  under  the  i 


Slocum  V,  WooLEY  and  otiiers. 
{Oouri  of  Chancery  of  New  Jersey.    November  21,  1887.) 

1.  Contracts— Public  Policy— Agreement  to  Oppose  Public  Ektebprisk. 

i.'Diuplainaiit  convey^ed  property  to  his  father-in-law  for  no  other  consi< 
than  that  tlie  latter  was  to  use  his  influence  in  opposition  to  an  extension  ol 
across  the  property,  witii  an  unclersiandinR  that  it  was  to  be  reconveye< 
original  owner.  The  influence  was  used  successfully,  but  the  father-in-law 
fore  the  property  was  reconveved.  //eW  that,  as  the  object  of  the  contract 
defeat  of  a  public  enterprise.  \]\e  court  would  not  enforce  it. 

2.  Trusts— Agreement  to  Kk«  *.  .vey— Parol  Evidence — Statute  of  Frauds. 

Parol  evidence  is  not  admissible,  under  the  statute  of  frauds,  to  prove  a 
a  grantee  to  reconvey  the  property  to  the  grantor.  Particularly  is  this  tru 
the  elements  of  fraud  or  illegality  are  present  in  the  agreement. 

Bill  for  specific  performance. 

Mr,  Heisley  and  Mr.  Hartshoime,  for  complainant.  Applegate  &  Hi 
defendants. 

Bird,  V.  0.  The  bill  in  this  case  is  filed  to  compel  the  defendants 
vey  to  the  complainant  a  tract  of  land.  He  was  the  owner  of  this  lan« 
in  1876.  The  commissioners  of  Long  Branch  were  then  about  to  e: 
street  across  this  land,  to  which  he  was  opposed.  Fearing  his  Inability 
ceed  in  his  opposition,  and  knowing  that  Jordon  Wooley,  the  husband 
of  the  defendants,  and  the  father  of  the  others,  was  a  man  of  consider 
fluence  in  that  locality,  he  conveyed  the  title  to  the  said  land  to  Jordon ) 
who  was  his  father-in-law.  The  allegation  is,  and  it  is  very  distinctly 
that  no  other  consideration  passed  than  that  the  father-in-law,  the  % 
was  to  use  his  influence  in  opposition  to  the  extension  of  said  street,  w 
did  successfully.  It  is  also  equally  well  proved  that  the  father-in-lav 
ised  to  reconvey  the  said  land  to  the  complainant.  Ttiese  things  are 
lished  to  my  entire  satisfaction.  But  Jordon  Wooley  died  before  sucl 
veyance  was  made.  Can  the  defendants  be  compelled  to  make  such  re< 
ance?  It  is  said  in  their  behalf  that  the  transaction  between  the  comp 
and  Jordon  Wooley  was  illegal,  because  contrary  to  public  policy,  and 
cannot  be  enforced.  The  complainant  shows  that  he  made  the  convey 
order  the  more  effectually  to  have  the  benefit  of  the  personal  influenci 
it  was  known  his  father-in-law,  the  grantee,  would  be  able  to  exert  u 
commissioners.  He  proved  that  the  grantee  had  held  several  important 
and  largely  enjoyed  the  confidence  of  the  citizens.  It  was  to  bring 
ents  of  such  a  one  to  bear  against  the  extension  of  the  street,  that  indu 
making  of  the  conveyance,  and  of  the  alleged  parol  agreement  to  re< 
The  courts  will  not  aid  in  the  enforcement  of  any  contract  which  has 
object  the  defeat  of  a  public  enterprise,  nor  will  the  courts  aid  any  o 
involves  his  property  in  peril  for  a  like  purpose,  in  his  effort  to  rei 
property;  whether  it  appertain  to  the  carrying  of  the  mails,  (Oulick  v. 
10  N.  J  Law,  87;)  or  to  the  laying  out  of  a  high  way,  (Smith  v.Applei 
N.  J.  Law,  352;)  or  to  the  carrying  of  freights,  (Union  Locomotive 
Railway,  37  N.  J.  Law,  23;)  or  to  marry  when  a  divorce  shall  have  1 
tained,  (Noice  v.  Brovm,  39  N.  J.  Law,  133;)  or  to  renounce  an  execul 
(Ellicott  V.  Chamherlin,  88  N.  J.  Eq.  604;)  or  to  the  procuring  of 
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'tract  from  the  government  to  furnish  supplies,  {Tool  Co,  v.  NorrUy  2  Wall. 
45;)  or  to  the  discharge  of  an  insolvent  debtor,  {Sharp  v.  Teese,  9  N.  J.  Law» 
%2:)  or  to  protecting  the  property  of  a  debtor  against  his  creditors,  (Church 
V.  Muir,  38  N.  J.  Law.  818.) 

But*  in  addition  to  this,  it  is  insisted  upon  the  part  of  the  defendants  that 
there  is  not,  and  cannot  be,  any  legal  proof  that  Jordon  Wooley  held  the  title 
to  this  property  for  the  complainant.  The  complainant  insists  that  Mr. 
Wooley  held  this  in  trust  for  him,  and  that  he  was  obliged  in  his  life-time,  in 
lulflllment  of  that  trust,  to  make  a  conveyance  to  him,  and  that  his  heirs-at- 
law  are,  since  his  death,  under  the  same  obligations.  The  defendants  siyr 
that  such  trust  can  only  be  established  by  writing,  of  which  it  is  admitted 
there  is  none.  Parol  evidence  is  inadmissible  for  such  purpose.  The  provi- 
sions of  the  statute  of  frauds  are  imperative.  Whyte  v.  Arthur,  17  N.  J.  Eq. 
521;  McVay  v.  McVay,  10  Atl.  Rep.  178;  Smith  v.  Howell,  11  N.  J.  Eq. 
849,  352;  Eaton  v.  Eaton,  35  N.  J.  Law.  290.  If  the  rule  be  thus  stringent 
when  free  from  the  taint  of  fraud  or  illegality,  much  more  will  it  apply  wiiere 
either  or  both  of  these  obnoxious  ingredients  is  or  are  present.  Perry,  Trusts, 
§165. 

It  is  proper  that  I  should  say  that  the  effort,  on  the  part  of  the  defendants. 
•to  prove  that  the  grantee  paid  any  money,  goods,  accounts,  or  other  valuable 
^hing  for  the  deed,  utterly  failed. 

I  will  advise  that  the  bill  be  dismissed,  with  costs. 


State  (Ejtell  and  another.  Prosecutors)  t).  Hawkins,  Collector. 
{.Supreme  Court  of  New  Jersey.    November  16,  1887.) 

1.  Taxatioh— Sale— Description— Assessor's  Duplicate. 

Delinquent  tax -payers  claimed  that  the  description  of  their  lands  in  the  warrant 
and  notice  of  sale  was  Insufficient  to  identify  the  lands,  or  ascertain  their  extent  or 
location.  The  tax  was  upon  the  lands,  but  the  warrant  was  to  make  tl)e  taxes  by 
a  sale  of  personal  property,  and  contained  no  description  of  the  lands  whatever. 
In  the  assessor's  duplicate  the  description  of  the  lands  was  correct.  Iltld,  that  the 
description  in  the  duplicate  was  enouf^h  to  maintain  the  tax,  and  no  description  of 
the  lands  was  necessary  in  the  tax  warrant. 

2.  Same — ^Authority  of  Collector  to  Sell  Realty — Validity  of  Tax  Warraitt. 

A  tax  warrant  was  regularlv  and  legally  i«>sued,  and  commanded  the  collector  to 
make  the  taxes  by  a  sale  of  the  goods  and  chattels  of  the  delinquents.  Under  the 
warrant  the  collector  advertised  for  sale  the  lands  of  the  delinquents.  Held  that, 
though  this  proceeding  was  unwarranted  on  the  part  of  the  collector,  and  might 
have  been  entirely  disregarded  by  the  delinqnents,  it  did  not  render  the  tax  war- 
rant void. 

3.  Same— Assessment— Valuatiok. 

Delin(^uertt  tax-payers  alleged  as  a  defense  to  their  tax  that  their  lands  were  over- 
valued  lor  taxation.  The  evidence  as  to  the  value  of  their  lands  was  that  they  were 
worth  from  $10,500,  the  lowest  estimate,  to  $22,000.  the  highest  estimate.  The  as- 
sessor valued  them  at  $14,000.  Held,  that  the  evidence  was  not  sufficient  to  over- 
throw the  presumption  in  favor  of  the  correctness  of  the  at^sessor's  valuation. 

On  certiorari  to  review  tax. 

The  prosecutors  were  returned  by  the  collector  of  "Weymouth  township, 
Atlantic  county,  in  December,  1885,  as  delinquent  tax-payers.  They  were 
in  arrears  for  taxes  levied  upon  their  real  estate  in  said  township  for  the 
years  1884  and  1885.  A  tax  warrant  was  regularly  issued  to  the  collector, 
x^ommanding  him  to  make  their  taxes  bj  sale  of  their  goods  and  chattels. 
This  warrant  was  returned  to  the  justice  who  issued  it,  with  the  taxes  un- 
<;ollected,  and  on  August  28,  1886,  an  alias  tax  warrant  was  issued  by  the 
justice  to  the  collector,  again  commanding  him  to  make  the  tax  by  distress 
itnd  sale  of  delinquents*  pei-sonal  property.  Another  warrant  was  issued  on 
Angust  17,  1886,  commanding  the  tax  to  be  made  by  a  sale  of  the  lands.  On 
-October  21.  1886,  the  collector,  with  the  warrants  of  August  17th  and  Au- 
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gust  28th  in  his  bands,  advertised  to  sell  the  lands  and  real  estate  of  the 
prosecutors  under  the  warrant  of  August  28, 1886.  The  description  of  lands 
in  the  notice  of  sale  was  the  same  as  that  contained  in  the  assessor's  dupli- 
cate; namely,  Etna  tract,  farm  at  Estellevilie,  the  homestead  farm  where 
they  lived,  and  meadow  on  Middle  river.  Before  the  date  fixed  in  the  notice 
for  the  sale  this  writ  of  certiorari  issued. 
Learning  i&  Black,  for  prosecutors.    E.  /.  P.  Abbott,  contra. 

Knaff,  J.  This  writ  removes  into  this  court  the  taxes  assessed  against 
the  prosecutors  for  the  years  1884  and  1885.  By  an  amendment  to  the  writ 
the  warrants  issued  for  the  collection  of  these  taxes  were  brought  in. 

Of  the  several  reasons  assigned  for  holding  the  taxes  and  proceedings  for 
their  collection  to  be  invalid,  three  only  are  relied  upon  by  the  prosecutors. 
The  first  is:  "Because  the  tax  warrant,  issued  on  the  twenty-sixth  day  of 
August,  1886,  under  which  warrant  the  land  of  the  prosecutors  was  adver- 
tised to  be  soJd,  was  illegal  and  void.*'  The  warrant  thus  objected  to  was  an 
alias  tax  warrant  issued  by  a  justice  of  the  peace  upon  the  return  of  the  orig- 
inal, with  the  names  of  tax-payers  whose  assessments  had  not  been  collected 
under  such  original,  among  whom  the  prosecutors  were  included.  It  was, 
therefore,  within  the  power  of  the  justice,  and  it  was  made  his  duty,  on  such 
return  to  issue  an  alias  warrant  to  enforce  payment  of  the  taxes  which  tbe 
first  had  failed  to  secure.  The  supplements  of  April  1,  1868,  and  March 
24,  1869,  to  the  act  concerning  taxes,  (Revision,  1161,)  are  authority  for  such 
official  action  of  the  justice,  and  the  precept  Issued  by  him,  in  substance  and 
form  appears  to  be  in  strict  compliance  with  legal  requirement.  We  fail  to 
see  any  ground  for  holding  it  to  be  illegal.  The  special  complaint  urged  un- 
der this  reason  was  that  the  defendant  to  whom  the  alias  warrant  was  di- 
rected for  execution  had,  without  any  authority  in  the  warrants  so  to  do,  ad- 
vertised to  sell  the  lands  of  the  prosecutors  for  their  unpaid  taxes.  It  is 
entirely  manifest  that  such  action  on  his  part  could  have  no  countenance  un- 
der a  precept  for  the  sale  of  goods  and  chattels.  Any  interference  with  pros- 
ecutors* laud  in  virtue  of  its  command  to  the  defendant  was  entirely  unwar- 
ranted, and  the  prosecutors  might  have  wholly  disregarded  his  action.  But  it 
is  equally  plain  that  such  proceeding  on  his  part  could  not  render  the  warrant 
void  or  illegal. 

The  second  reason  relied  upon  complains  "tliat  the  description  of  the  pros- 
ecutors- lands  in  the  warrant  of  August  28,  1886,  and  in  the  collector's  no- 
tice of  sale,  was  insufficient  to  identify  the  land,  or  to  ascertain  the  location 
or  extent  thereof. "  The  particularity  in  description  indicated  in  this  reason 
is  not  essential  to  the  validity  of  a  tax  on  lands.  It  is  required  in  the  dupli- 
cate warrant  to  sell,  and  notices  of  sale,  only  when  the  liens  upon  lands  for 
taxes  given  by  the  statute  is  intended  to  be  enforced  by  sale.  State  v.  Jliles, 
48  N.  J.  Law,  450.  Ko  description  of  lands  ia  required  in  a  warrant  like  tlu» 
to  make  taxes  by  distress  and  sale  of  personal  property.  In  the  warrant  com- 
plained of  no  description  whatever  of  the  lands  of  the  prosecutors,  or  others, 
is  to  be  found.  Prom  what  has  been  already  said  of  the  notice  of  sale,  its 
contents  will  appear  to  be  of  little  consequence.  The  terms  in  which  the  pros- 
ecutors' lands  are  described  in  theduplicate  fully  suffices  to  maintain  tlie  tax, 
and  although  attention  is  called  to  the  fact  that  the  same  description  runs  into 
the  warrant  of  August  17, 1886,  to  sell  lands,  we  are  not  called  upon  to  deter- 
mine the  sufficiency  of  description  for  that  purpose.  It  does  not  appear  that 
any  steps  had  been  taken  to  sell  under  that  warrant,  and  no  reason  is  directed 
against  its  legality.  If  the  question  were  before  us  of  the  sufficiency  of  the 
description  in  the  duplicate  and  warrant  for  the  sale  of  lands,  and  such  de- 
scriptions were  considered  as  not  possessing  that  definiteness  required  by  the 
tax  law,  it  is  now  clearly  settled  that  this  court  may  amend  the  description  so 
as  to  bring  it  into  compliance  with  the  law.     Conover  v.  Honce,  46  N.  J.  Law,. 
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347.  The  prosecutors,  although  not  raising  the  question  by  their  reasons, 
have,  nevei-tlielesfl,  hy  bringing  the  assessment  here,  made  it  apparent  that  the 
design  of  (he  authorities  in  assessing  this  tax  was  to  make  it  a  lien  upon  the 
lauds.  Although  no  amendment  is  made  necessary  to  meet  any  objections  of 
the  prosecutors,  the  assessment  is  so  far  brought  within  the  power  of  the 
court  that,  if  doubt  exists  as  to  the  sufficiency  of  description,  it  may  hear  on 
the  part  of  the  respondent  an  application  to  make  any  desired  amendment. 
State  V.  If  ties,  supra. 

The  last  reason  relied  upon  is  that  the  lands  are  overvalued  for  taxation. 
In  this  line  of  fact  the  presumption  is  in  favor  of  the  correctness  of  the  esti- 
mation made  by  the  assessor,  the  sworn  officer,  and  before  a  tax  can  be  dis- 
turbed on  the  ground  alleged,  the  burden  is  put  upon  the  objector  to  show  by 
his  proofs  a  clear  error  in  such  estimation.  When  the  testimony  does  not  de- 
cidedly bear  against  the  correctness  of  the  assessor's  action,  the  court  cannot 
disturb  it. 

The  prosecutors  were  assessed  for  10,618  acres  of  land.  It  consisted  of  28 
different  tracts,  sftme  wooded,  some  meadow  and  swamp  lands.  It  embraced 
the  homestead  of  the  prosecutors  of  about  70  acres  in  extent,  upon  which  was 
a  stone  mansion  of  large  size,  and  several  out-buildings  for  laborers.  There 
was  also  a  saw-mill  and  water-power  included.  Some  of  the  land,  doubtless, 
had  very  little  value.  The  valuation  placed  upon  the  entire  property  by  the 
assessor  was  ^14,000,  or  an  average  of  about  $1.30  per  acre.  While  it  seems 
almost  incredible  that  in  any  township  in  the  state  that  quantity  of  lands  of 
so  varied  a  character  as  this  appears  to  be,  should  be  worth  so  little,  yet  the 
testimony  on  the  part  of  the  prosecutors  inclines  to  a  lower  valuation  than  that 
adopted  by  the  assessor.  But  we  think  that,  upon  a  careful  examination  of  all 
the  testimony  taken,  we  are  not  justified  in  concluding  that  an  error  was  made 
by  him  to  the  prejudice  of  the  prosecutors.  A  comparison  of  the  testimony 
of  the  various  witnesses  will  show  estimations  upon  the  entire  property  rang- 
ing from  about  $10,500,  as  the  lowest,  to  about  $22«000  as  the  highest.  From 
so  wide  a  diversity  of  opinion,  among  expei1;s,  as  is  thus  indicated,  it  would 
seem  impossible  to  conclude  that  the  estimate  of  the  assessor  was  above  its 
true  value.  There  is  evidence  in  the  case,  too  persuasive  to  be  overlooked,  tliat 
the  prosecutors,  before  the  assessment  was  made,  had  either  given  to  the  as- 
sessor, or  assented  to,  an  estimate  of  values  beyond  that  which  he  ultimately 
placed  the  property  at  in  the  duplicate.  The  evidence  has  failed  to  satisfy  us  of 
over-taxation. 

The  tax  should  be  aflftrmed,  but  because  of  the  vexation  to  prosecutors  in 
advertising  cheir  lands  for  sale,  under  the  tax  warrant  against  their  goods, 
costs  should  be  denied. 


Inhabitants  of  Township  of  Bobdentown  t?.  Wallace  and  others. 
{SupreTM  Gntrt  of  New  Jersey.    November  16,  1887.) 

1.  Bastabdt — Plea  of  Infancy. 

A  Joint  plea  of  the  infancy  of  one  defendant  in  an  action  on  a  joint  and  several 
bastardy  bond  is  bad  on  demurrer. 

2.  Sakb->Infancy  no  Defensk. 

It  is  also  bad  in  substance,  as  in  proceedings  under  the  bastardy  act  the  infancy 
of  the  reflated  father  is  no  defense,  when  he  is  legally  chargeable  in  exoneration  of 
the  pnblic. 

3.  Same— Plea  of  Duress — Averment  of  Relationship. 

On  like  bond  a  joint  plea  of  duress  of  unlawful  imprisonment  of  one  defendant 
18  bad  where  the  relationship,  such  as  father,  son,  etc.,  is  not  averred  in  the  plea. 

4.  Bonds — Not  Legally  Demandable — Voluntary. 

-  Bonds  not  deniandabie  by  law,  if  given  for  the  discharge  of  a  public  duty,  and 
without  unlawful  compulsion,  have  been  held  good  in  many  cases  as  voluntary 
bonds. 
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5.  Samp/— iRRBorLARiTin  IH  Statutory  Procbedings. 

Where  it  is  charficed  that  a  voluntary  bond  has  been  given,  irr^alarifcieB  in  pi 
ceedings  under  the  statute  are  irrelevant  in  an  action  on  the  bond. 

(SyUabtu  by  the  Qmrt.) 

On  demurrer  to  defendant's  pleas. 

This  action  is  brought  on  a  joint  and  several  bond  given  by  the  defendan 
to  the  plaintiff,  in  the  penal  sum  of  $2,500,  with  the  condition  that,  if  the  d 
fendants  "shall  pay  unto  the  said  the  Inhabitants  of  the  township  of  Borde 
town,  or  to  its  successors  and  assigns,  the  sum  of  two  and  a  half  doilars,  eai 
and  every  week,  to  the  overseer  of  the  poor  for  the  time  being  of  the  said  tow 
ship  of  Bordentown,  to  be  applied  to  and  for  the  support  of  a  certain  ferns 
bastard  child,  of  whom  William  Wallace,  one  of  the  parties  hereby  bound, 
the  father,  for  and  during  such  period  of  time  as  the  said  bastard  child  sh; 
or  may  be  chargeable  to  the  said  township,  then  the  said  obligation  is  to  i 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  declaration  is  in  the  usual  form.  After  praying  oy^r,  and  setting  o 
the  bond,  the  defendants  plead  jointly  six  several  pleas:  (1)  Non  est/actui 
(2)  Infancy  of  William  Wallace.  (3^  Duress  of  imprisonment  of  Willia 
Wallace.  (4)  Bond  given  before  and  without  hearing  of  two  justices,  ai 
when  held  before  one  justice  of  the  peace  until  the  bond  was  given.  (5)  Boi 
given  to  comply  with  order  of  filiation  when  no  notice  was  given  of  su< 
order.  (6)  That  no  order  of  filiation  was  made  by  two  justices  of  the  peac 
according  to  law. 

The  plaintiff  joins  issue  on  the  first  plea,  and  files  a  demurrer  to  each 
the  five  succeeding  pleas. 

Uutchimson  cfe  Jielden,  for  plaintiffs.     Gilbert  <fe  Atkinaorit  for  defendant 

ScuDDER,  J.     The  defense  of  the  infancy  of  one  of  the  defendants  co 
tained  in  the  joint  plea  of  all  is  informal  and  bad.     Infancy  is  a  person 
privilege  of  which  no  one  can  take  advantage  but  himself.      Voorhees 
Wait,  15  X.  J.  Law,  343;  Patterson  v.  Lippincott,  47  N.  J.  Law,  457, 1  A 
Hep.  506. 

It  is  also  a  rule  of  pleading  that  personal  defenses,  as  coverture,  infanc 
etc.,  shall  be  pleaded  separately;  that  only  when  the  defense  is  in  its  natu 
joint  may  several  defendants  join  in  the  same  plea;  and  that  where  a  plea 
bad  in  part,  it  is  bad  in  toto;  if,  therefore,  two  or  more  defendants  join  in 
plea  which  is  suflicient  but  for  one,  and  not  for  the  other,  the  plea  is  bad  ; 
to  both.  1  Chit.  PI.  565-567.  But  it  must  not  be  conceded  that  in  a  prop 
case,  under  our  statute  for  the  maintenance  of  bastard  children,  the  father  < 
Jjj  a  bastard  child  can  escape  his  obligation,  or  liability  to  indemnify  the  tow 

ship  or  municipal  body,  for  the  support  of  such  child,  if  it  become  chargeabl 
by  a  plea  of  infancy,  however  formally  it  may  be  pleaded.  Co.  Tatt.  172 
gives  the  rule  of  an  infant's  general  liability  as  follows:  "An  infant  mj 
bind  himself  to  pay  for  his  necessary  meat,  drink,  apparel,  necessary  physi 
and  such  other  necessaries,  and  likewise  for  his  good  teaching  or  instructio 
whereby  he  may  profit  himself  afterwards;  but  if  he  bind  himself  in  an  obi 
gation  or  other  writinj?  with  a  penalty,  for  the  payment  of  any  of  these,  th 
obligation  shall  not  bind  him."  He  adds:  "And  generally  whatsoever  an  ii 
fant  is  bound  to  do  by  law,  the  same  shall  bind  him,  albeit  he  doth  it  withoi 
suit  at  law."  Lord  Mansfield  quotes  and  applies  this  last  expression 
Zouch  v.  Parsons,  3  Burrows,  1794,  and  adds:  "If  an  infant  does  a  rigl 
act,  which  he  ought  to  do,  which  he  was  compellable  to  do,  it  shall  bind  him. 
This  general  principle  has  been  used  in  bastardy  cases  to  bind  infants,  und< 
statutes  passed  to  protect  the  public  against  the  support  of  bastard  childrc 
that  may  become  chargeable.  People  v.  Moores,  4  Denio,  518;  McCall  ' 
Parker 9  13  Mete.  372.    In  this  latter  case,  in  an  action  on  a  bond  given  ui 
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der  tbe  statute,  for  appearance,  etc.,  it  was  decided  that  the  infancy  of  the  ac- 
cused is  no  defense,  either  for  him  or  his  surety.  Prof.  Parsons  in  1  Pars. 
Gont.  334,  says  that  there  is  no  principle  of  law  that  binds  infants  when  they 
enter  into  contracts  which  owe  their  validity,  and  the  means  of  their  enforce- 
ment, to  statutes,  because  in  all  statutes  containing  general  words  there  is  an 
implied  or  virtual  exception  in  favor  of  persons  whose  liability  the  common 
law  recognizes.  He  proceeds  to  illustrate  this  position  by  referring  to  cases 
where  infants  have  been  held  exempt  from  liability  to  pay  calls  to  shares  in 
incorporated  companies,  wherein  it  has  been  held  that  there  are  implied  ex- 
ceptions, in  favor  of  infants,  in  statutes  containing  general  words.  But  the 
words  in  our  bastardy  statute  requiring  the  reputed  father  of  a  bastard  child, 
who  may  in  some  cases  be  an  infant,  to  give  a  bond  for  security,  are  not  so 
general  as  to  exempt  infants  from  its  operation.  They  are  fairly  within  the 
words  of  the  act,  and  its  purpose  to  protect  the  public  against  those  who  would 
impose  the  support  of  their  illegitimate  offspring  on  others.  Tyler  on  In- 
fancy, c.  9,  p.  139,  cites  the  above  principle  of  liability  in  its  application  to 
bastardy  cases  with  approval. 

This  second  plea  is  defective  in  form,  being  a  joint  plea  of  the  infancy  of 
one  defendant;  it  is  also  bad  in  substance,  as  in  proceedings  under  the  bas- 
tai*dy  act  the  infancy  of  the  reputed  father  is  no  defense  when  he  is  legally 
chargeable  in  exoneration  of  the  public. 

The  third  plea  is  that  the  defendant  William  Wallace  was  unlawfully  im- 
prisoned, and  he  and  the  other  defendants  made  and  delivered  the  bond  by 
duress  of  imprisonment  of  the  said  William  Wallace.  This  is  also  in  the  same 
form  of  pleading  as  the  former  plea.  A  defense  which  is  personal  to  one  de- 
fendant is  pleaded  by  all,  as  if  all  were  equally  under  duress  at  the  time  of 
making  the  bond.  It  is  said  that  the  imprisonment  was  unlawful,  and  this  is 
well  averred,  for  where  he  is  imprisoned  or  held  under  process  of  a  court  that 
has  jurisdiction  to  grant  such  process,  there  is  no  duress;  the  constraint  put 
upon  him  roust  be  toi-tious  and  unlawful.  The  same  rule  is  found  in  tbe 
civil  law.  "The  violence  which  leads  to  the  rescission  of  a  contract  should  bp 
an  unjust  violation,  adverms  honos  mores ^  and  the  exercise  of  a  legal  righ't 
can  never  be  allowed  as  a  violence  of  this  description;  therefore  a  debtor  can 
have  no  redress  against  a  contract  which  he  enters  into  with  his  creditor, 
upon  the  mere  pretext  that  he  was  intimidated  by  the  threat  of  being  arrested, 
or  even  of  his  being  actually  under  arrest,  when  he  made  the  contract,  pro* 
Tided  the  creditor  had  the  right  to  arrest  him."     1  Poth.  Obi.  26. 

But  can  one  defendant  to  an  action  on  a  joint  and  several  bond  plead  that 
his  co-defendant  signed  the  bond  by  duress,  and  therefore  he  who  is  bound 
with  him  is  discharged?  2  Bac.  Abr.  "Duress,"  B,  gives  this  statement  of 
the  law:  "The  duress  that  will  avoid  a  deed  must  bs  done  to  the  party  him- 
self; therefore,  if  A.  and  B.  enter  into  an  obligation  by  reason  of  duress  done 
to  A.,  B.  shall  not  avoid  this  obligation,  though  A.  may,  because  he  shall 
noi  avoid  it  by  duress  to  a  stranger.  But  a  son  shall  avoid  his  deed  by 
duress  to  his  father;  so  shall  the  father  his  deed  by  reason  of  duress  to  his 
son."  This  plea  does  not  show  the  relationship,  if  any  exist  between  the 
parties;  therefore,  on  this  demurrer,  they  must  stand  as  strangers  to  each 
other,  and  not  entitled  to  the  joint  defense  of  duress  to  one  of  the  joint  and 
several  obligors.  There  is  no  express  recital  on  the  face  of  the  bond  that 
William  Wallace  is  principal,  and  the  other  defendants  sureties,  but  it  appeara 
in  the  condition  that  he  is  the  father  of  the  bastard  child,  and  it  is  averred  in 
tbe  third  plea  that  he  is  tlie  principal  in  the  writing  obligatory.  Admitting 
that  the  relation  of  principal  and  sureties  between  the  parties  sufficiently  ap- 
pears on  the  face  of  the  pleading,  yet,  in  cases  depending  on  the  rules  of  com- 
mon law,  the  plea  of  duress,  in  an  action  on  a  joint  and  several  bond,  maybe 
good  for  the  principal,  while  it  is  not  any  plea  as  to  the  surety.  Hitfcomhe 
v.  Standing,  Cro.  Jac.  187. 
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In  some  cases  a  plea  of  duress  as  to  all  the  defendants  has  been  nsed,  when 
It  has  been  made  to  appear  that  there  was  no  jurisdiction  in  the  court  or  of- 
ficer to  demand  or  receive  a  bond  as  securlW,  and  it  has  been  held  that  both 
principal  and  sureties  were  discharged.  Iviompson  v.  Lockwood,  15  Johns. 
Cas.  256 ;  FisTier  v.  Shattuck,  17  Pick.  252.  This  result  is  undoubtedly  sound 
in  principle,  for  where  there  is  no  jurisdiction,  the  bond  cannot  have  a  legal 
existence;  it  is  voidable  by  all;  and  in  such  cases  the  defense  is  available  to 
both  the  principal  and  the'surety  under  the  plea  of  non  est  factum,  according 
to  our  rules  of  pleading.  It  is  not,  therefore,  necessary  or  permissible  to 
alter  what  appears  to  have  been  so  long  established,  to  give  the  defendants 
any  relief  to  which  they  may  be  legally  entitled,  by  giving  another  effect  to 
the  special  plea  of  duress  as  to  one  defendant,  which,  like  infancy  and  cover- 
ture, is  a  personal  defense.  This  plea  does  not  aver  a  want  of  jurisdiction  in 
the  court  or  officer  to  wliom  the  bond  was  given,  in  avoidance  of  the  bond  as 
to  all  the  defendants.  Duress  is  a  matter  of  strict  defense,  and  is  carefully 
treated  in  our  courts.  Bonds  not  demandable  by  law,  if  given  for  the  dis- 
charge of  a  public  duty,  and  without  illegal  compulsion,  have  been  held  good 
in  many  cases  as  voluntary  bonds.  8ooy  v.  State,  38  N.  J.  Law,  324;  Smil- 
lie  V  Smith,  32  N.  J.  Eq.  51,  and  notes  of  reporter. 

It  was  not  illegal  to  arrest  the  reputed  father  by  warrant  issued  on  a  proper 
complaint  by  a  justice  of  the  peace  having  jurisdiction  to  issue  such  warrant. 
My  conclusion  is  that  this  third  plea  of  duress  by  imprisonment  of  one  of  the 
defendants  is  bad. 

The  fourth,  fifth,  and  sixth  pleas  relate  to  the  forms  of  procedure,  and  tend 
to  show  that  they  were  erroneous,  and  reviewable  by  certiorari,  if  the  bond 
was  intended  to  be  one  strictly  within  the  statute,  although  it  does  not  pur- 
port to  have  been  founded  on  an  order  of  filiation.  See  McCall  v.  Parker,  13 
Mete.  372,  above  cited.  But  if  it  was  given  on  the  original  warrant,  arrest, 
and  appearance  before  a  single  justice  of  the  peace,  as  appears  on  the  face  of 
some  of  the  pleadings,  and  a  recovery  is  claimed  on  it  as  a  voluntazy  bond 
given  by  the  parties  to  indemnify  the  township,  without  suit,  then  the  mat- 
ters contained  in  these  pleas  are  irrelevant  and  immaterial. 

All  of  the  pleas  will  be  overruled,  as  illegally  pleaded  m  this  action,  except- 
ing the  plea  of  non  est  factum,  in  answer  to  which  a  replication  has  been  filed 
on  admission  of  liability,  and  bond  of  indemnity  might  be  given  without  fur- 
ther proof  or  proceedings  in  the  case,  if  there  was  no  illeg^  compulsion  used 
to  obtain  it. 


State  v.  Peacook. 
(Supreme  Qnirt  of  Neie  Jereey.    November  8, 1887.) 

1.  Iksanity— Ab  Ground  for  Postfonivo  Trial— Mode  of  Inquiry. 

No  person  can  be  tried  for  a  crime  while  so  mentally  deranged  as  not  to  be  able 
to  conduct  his  defense.  The  mode  of  determining  the  ezistenoe  of  this  mental  state 
may  be  by  an  inquiry  by  the  trial  cuiirt,  or  by  a  jurv  specially  impaneled.  The 
trial  court  should  not  arrest  the  course  of  a  trial  for  toe  purpose  of  entering  upon 
'  such  an  inquiry  upon  a  mere  suggestion  of  defendant's  counsel,  without  any  sub- 
stantial evidence  of  the  existence  of  insanity. 

2.  Same— EviDENCB. 

When  a  defendant  upon  bail  was  present  at  the  opening  of  the  trial,  but  after- 
wards absented  himself,  evidence  that  his  absence  was  the  result  of  mental  dis- 
order was  relevant;  but  a  ruling  of  the  court  that  insanity  could  not  be  shown, 
but  the  acts  and  conversation  of  the  defendant  about  the  time  of  hia  leaving  could 
be  proved,  was  not  injuriously  erroneous. 

8.  Criminal  Pbaotiob— Pbesknos  of  Aoouskd. 

The  trial  of  any  indictment  (except  for  a  capital  offense)  commenced  in  the  pres- 
ence of  a  defendant  may  be  continued  in  his  voluntary  absence. 

{Syllabus  by  the  Cburt.) 
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This  writ  brings  up  a  judgment  of  the  court  of  quarter  sessions  of  Burling- 
ton county;  Lee,  Black,  and  Glasgow,  Judges.  The  defendant,  (Jeorge 
H.  Peacock,  was  indicted  for  an  assault  with  intent  to  commit  a  rape,  and  the 
trial  resulted  in  a  verdict  of  guilty.  The  defendant  at  the  time  of  the  begin- 
ning of  the  trial  was  at  large  upon  bail.  He  was  present  during  the  first 
day  of  the  trial,  but  absent  thereafter  during  its  progress.  The  trial  was  con- 
ducted by  his  attorneys,  one  of  whom  consented  that  the  verdict  should  be 
taken  in  the  absence  of  the  defendant  and  his  counsel  On  the  last  day  of 
the  trial  an  offer  was  made  by  his  counsel  to  prove  by  a  brother  of  the  defend- 
ant the  insanity  of  the  defendant  at  the  time  of  his  disappearance,  to  rebut 
the  presumption  that  defendant's  absence  was  from  a  sense  of  guilt.  This 
offer  the  court  overruled,  but  stated  that  they  might  prove  on  behalf  of  the 
defendant  his  acts  and  conversation  to  show  his  excited  state  and  condition 
at  or  about  the  time  of  his  leaving. 

Jacob  C  Bendrickson^  for  plaintiff  in  error.  Charles  E  Hendrickson,  C. 
H,  Bergen^  Prosecutor  of  the  Pleas,  and  M.  R,  Sooy,  for  defendant. 

Beed,  J  In  the  argument  addressed  to  the  court  the  counsel  presented 
three  points  as  their  grounds  for  reversal.  First,  that  defendant  was  shown 
to  the  court  at  a  certain  stage  of  the  trial,  in  an  aspect  that  demanded  a  sus- 
pension of  the  trial  till  the  question  of  his  present  sanity  was  settled.  See- 
ondf  that  the  court  erred  in  rejecting  the  offer  of  testimony  to  prove  his  then 
condition  of  insanity,  which  proof  was  relevant  as  a  part  of  the  case  of  the 
defense.  Third,  that  the  trial  could  not  proceed,  nor  the  verdict  be  taken,  in 
the  absence  of  the  defendant. 

It  is  undoubtedly  the  law  that  a  person  who  by  reason  of  insanity  is  unable 
to  comprehend  his  position,  and  to  make  his  defense,  cannot  be  placed  upon 
trial  for  a  crime.  If  the  court  either  before  or  during  the  progress  of  such  a 
trial,  either  from  observation  or  upon  the  suggestion  of  counsel,  have  facts 
brought  to  its  attention  which  raise  a  doubt  of  the  condition  of  defendant's 
mind  in  this  respect,  the  question  should  be  settled  before  another  step  is 
taken.  The  method  of  settling  this  preliminary  question,  where  it  is  not  the 
subject  of  statutory  regulation,  is  within  the  discretion  of  the  trial  court. 
The  court  can  itself  enter  upon  the  inquiry,  or  submit  the  question  to  another 
jury  impaneled  for  that  purpose.  Freeman  v.  People,  4  Denio,  9;  Bonds  v. 
State,  Mart.  &  Y.  143;  Com.  v.  Braley,  1  Mass.  103. 

Whether  the  action  of  the  court  is  the  subject  of  exception,  it  is  not  now  nec- 
essary to  decide,  for  in  the  present  case  no  objection  was  made  to  the  action  of 
the  court  in  respect  to  a  suspension  of  the  proceedings,  nor  was  there  any  re- 
quest made  by  the  counsel  who  defended  him,  that  such  an  inquiry  should  be  in- 
stituted. There  was  nothing  proved  that  displayed  such  a  condition  of  men- 
tal derangement  that  the  court  of  its  own  motion  was  called  upon  to  direct  a 
farther  inquiry  into  the  matter.  No  court  would  be  bound  to  stop,  or  be  jus- 
tified in  arresting,  the  progress  of  a  trial  by  a  mere  suggestion  of,  but  in  the 
absence  of  any  substantial  evidence  of,  the  existence  of  a  degree  of  mental 
disorder  whicli  would  unfit  the  defendant  from  conducting  his  cause,  or  in- 
structing his  counsel.  There  is  nothing  in  the  first  position  taken  that  calls 
for  further  remark. 

In  respect  to  the  second  point,  namely,  that  the  proffer  of  evidence  that  the 
defendant  wtis  insane  was  overruled,  I  also  think  there  was  no  injurious  er- 
ror. This  offer  was  not  made  as  a  defense  to  the  charge  in  the  way  of  prov- 
ing that  the  defendant  was  incapable  of  a  criminal  intent,  so  far  as  concerned 
the  commission  of  the  act  charged,  by  reason  of  insanity  existing  at  the  time 
of  the  commission  of  the  act.  The  ground  upon  which  the  testimony  was  rel- 
evant was  that  it  went  to  explain  an  act  of  the  defendant  from  which,  if 
unexplained,  hurtful  inferences  might  be  drawn.  Inasmuch  as  he  was  com- 
petent to  go  upon  the  stand  in  his  own  behalf,  his  absence  (if  it  was  volun- 
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tary)  would  give  rise  to  oonclusionB  that  facts  which  he  was  at  liberty  to  c 
plain,  and  did  not  explain,  he  could  not  explain.  Any  reason  why  he  con 
not  be  produced  as  a  witness  was  relevant.  To  prove  that  his  absence  w 
involuntary  the  offer  was  made.  The  court  gave  the  defense  the  privilege 
showing  any  act  or  declaration  of  the  defendant  bearing  upon  his  mental  co 
dition.  The  restriction  seemed  to  be  against  the  introduction  of  expert  U 
timony.  Under  the  ruling  of  the  court  several  witnesses  were  examined  as 
the  conduct  of  the  defendant.  So  far  as  appears,  all  the  evidence  that  was  pi 
ducible  was  introduced. 

While  the  opinions  of  the  witnesses  who  detailed  such  facts  as  were  with 
their  knowledge  were  technically  admissible  by  the  weight  of  authority,  > 
as  the  expression  of  opinion  must  be  preceded  by  a  statement  of  the  facts  up 
which  it  is  based,  and  as  a  juror  is  as  capable  of  drawing  a  conclusion  frc 
the  facts  as  a  witness  who  is  not  an  expert,  I  do  not  think  the  defendant  vi 
prejudiced  by  tlie  restriction,  as  none  of  these  witnesses  were  experts.  Nor  w 
an  offer  of  any  expert  testimony  made,  and  the  course  of  the  proceedi: 
shows  conclusively  that  none  of  importance  was  producible.  The  noti 
that  the  defendant  was  deranged  was  obviously  of  sudden  origin,  arising  frc 
the  fact  of  tlie  defendant's  unaccountable  absence.  No  opportunity  for  pi 
fessional  observation  had  been  afforded,  and  any  statement  by  any  expe 
upon  the  force  of  the  facts  detailed,  that  the  defendant  was  insane,  would 
of  no  evidential  importance  whatever.  There  was  no  injurious  error  app; 
ent  upon  this  branch  of  the  case. 

It  is  in  the  third  point  insisted  that  the  verdict  was  a  nullity,  because  a  pi 
of  the  trial  and  the  rendering  of  the  verdict  was  in  the  absence  of  the  def ei 
ant.  In  civil  suits  the  rule  is  settled  tliat  the  absence  of  a  party,  voluntari 
does  not  affect  the  legality  of  the  veriUct.  In  Cooper  v  Morris^  48  N. 
Law,  607,  7  Atl.  Rep  427,  it  was  held  by  the  court  of  errors  that  in  contei 
plation  of  law  the  parties  and  their  counsel  remain  in  court  until  a  verdict  1: 
been  rendered,  or  the  jury  discharged.  In  criminal  prosecutions  the  requii 
ment  of  defendant's  presence  is  dependent  upon  the  grade  of  the  crime, 
the  character  of  the  punishment.  In  the  c<ise  of  ii'est  v.  State,  22  N.  J.  La 
212,  it  was  held  that  where  the  sentence  of  the  court  inflicts  any  corpo 
punishment,  it  is  necessary  that  the'  prisoner  should  be  present  in  pei^c 
The  defendant  was  present  when  the  judgment  of  imprisonment  in  the  pr 
ent  cause  was  pronounced. 

In  respect  to  necessity  of  the  defendant's  presence  before  and  after  juc 
ment,  when  action  was  taken,  there  exists  elsewhere  considerable  conti 
riety  of  opinion.  In  felonies  the  rule  in  England  was  that  no  writ  of  en 
could  be  conducted  in  the  absence  of  the  def endant,  but  the  practice  is  sett] 
in  this  state  that  his  presence  is  not  essential.  Donnelly  v.  State,  26  N. 
Law.  463-471. 

In  felonies  in  England  no  verdict  could  be  rendered  in  the  absence  of  the  ( 
fendant,  but  in  tlie  case  of  State  v.  Jackson,  49  N.  J.  Law,  252,  9  Atl.  R 
740,  it  was  held  that  by  a  long  course  of  procedure  the  practice  has  becoi 
settled  in  this  state  to  receive  the  verdict  of  tlie  jury  in  all  criminal  cas 
except  capital  cases,  without  the  presence  of  the  accused.  The  reason! 
which  led  to  the  vindication  of  the  legality  of  this  practice  applies  with  eqi 
force  to  the  effect  of  defendant's  absence  during  the  trial.  If  a  defendai 
after  the  commencement  of  a  trial  in  a  criminal  case,  except  a  capital  ca 
voluntarily  absents  himself  from  the  place  of  trial,  this  places  no  legal  obs 
cle  in  the  way  of  a  continuance  of  the  trial  in  the  usual  way.  As  there  i« 
notlnng  to  show  that  the  defendant's  acts  were  involuntary,  he  is  not  ii 
position  to  successfully  complain. 

The  judgment  is  aOirmed. 
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Foster  v.  Searsport  Spool  So  Block  Co.* 

iSvpreme  Judicial  Cofot  of  Maine.    November  19,  1887.) 
OGGiNO— Floatablb  Stkkam— Mill-Dam— Rioht  of  Papbagb— Hbasonablv 

1-owner,  upon  a  non-tidal  floatable  stream,  mast  furnish  a  log-driver  with 
Dly  convenient  faciliti*^  for  running  his  logs,  but  is  under  no  lei;al  obliRa- 
'urnislt  locks  or  sluices  through  which  large  and  loosely  constructed  rafts 
un  without  being  broken  or  the  logs  displaced. 

jn  for  new  trial  by  defendant.    From  supreme  judicial  court,  Pe- 

iinty. 

n  the  ease  to  recover  damages  alleged  to  have  been  sustained  by 

logs  while  passing  the  defendant's  dam,  because  of  an  insufficiert 

ck.    The  verdict  was  in  favor  of  the  plaintiff,  and  the  defendant 

ton  for  new  trial,  on  the  ground  tliat  it  was  against  the  law  and 

;e. 

{i-ney  and  John  A.  Blanchard^  for  plaintiff.     Wm.  JET.  McCrUlU 

P.  iStetson,  for  defendant 

r,  J.     We  regard  this  as  a  very  important  case;  for  if  the  law  is  as 
'  the  plaintiff,  it  imposes  upon  mill-ownei-s  a  duty  which  it  will  be 
lit  indeed,  if  not  impossible,  for  them  to  perform.    It  is  claimed 
vner  of  a  mill-dam  upon  a  floatable  stream  is  obliged  to  provide  a 
ugh  which  large  and  loosely  constructed  rafts  of  logs  may  be  run 
ing  broken  up.    We  doubt  whether  the  construction  of  such  a  sluice 
ble.    The  evidence  shows  that  when  one  of  these  rafts  enters  a 
more  rapid  current  of  the  water  in  the  sluice  draws  the  front  logs 
the  rear  logs,  and  that  when  the  front  logs  reach  the  less  rapid  cur- 
outlet  of  the  sluice,  their  speed  is  suddenly  checked,  and  the  rear 
1  are  then  passing  through  the  more  rapid  current  of  the  sluice* 
driven  against  tlie  front  logs  with  such  force  that  they  will  either - 
r  over  them,  and  the  raft  be  thus  doubled  up  and  broken  to  pieces., 
whether  it  is  practicable  to  construct  a  sluice  that  will  avoid  these  - 
Jnquestibnably,  a  lock  may  be  so  constructed.    But  how  an  ordi— 
I,  open  at  both  ends,  can  be  constructed,  that  will  avoid  them,  we- 
to  understand.     The  water  in  the  sluice  must,  inevitably,  flow 
ly  than  the  water  in  the  pond  above.    And  when  the  front  end  of ' 
enters  this  more  rapid  current,  what  can  prevent  its  being  pulled  : 
that  portion  of  the  raft  which  still  remains  in  the  Bnoie  sluggish  ^ 
le  pond  above?    And  when  the  front  end  of  the  raffe  strikes  the 
:lsh  current  at  the  outlet  of  the  sluice,  and  its  speed  is  thereby  sud-- 
ied,  what  ciin  prevent  the  more  rapidly  moving  logs  behind  from: 
iu  under  or  over  the  logs  in  front?    We  fail  to  see.    Certiiinly  suohj 
n  be  constructed,  if  constructed  at  all,  only  at  very  great  expense^ 
,  we  believe,  out  of  all  reasonable  proportion  to  any  benefit  that 
conferred  upon  the  log-driver.    It  has  never  been  decided  in  this 
such  a  responsibility  rests  upon  the  mill-owner.    It  has  been  de- 
he  must  furnish  the  log-driver  with  reasonably  convenient  facili- 
ming  his  logs.    But  it  has  never  been  decided  that  he  is  obliged  to 
ks  or  sluices  through  which  large  and  loosely  constructed  rafts  of 
)  run  without  being  broken  up,  or  the  logs  displaced.    And  we  de- 
ice  such  an  obligation  upon  him.    We  believe  it  would  be  unrea- 
do  so.     That  to  do  so  would  place  upon  the  mill^owner  a  burden 
proportion  to  any  benelit  that  would  be  conferred  upon  the  log- 
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The  proof  in  this  case  is  that,  for  the  express  purpose  of  accommodating  log- 
drivers,  t]ie  defendants  had  constructed  in  their  dam  a  good  and  substantial 
sluice,  30  feet  and  4  inches  wide,  and  61  feet  and  9  inches  long,  the  descent 
in  its  whole  length  being  only  three  feet  and  three  inches.  And  it  is  ad- 
mitted that  the  facilities  thus  provided  are  legally  sufficient  for  running  un- 
rafted  logs.  But  the  plaintiff  undertook  to  run  his  logs  in  rafts.  These 
rafts  were  from  20  to  22  feet  wide,  and  from  100  to  115  feet  long.  And  they 
were  loosely  constructed.  Some  of  the  logs  had  no  fastenings,  and  were  held 
in  place  only  by  the  logs  by  which  they  were  surrounded.  The  result  was 
that  in  their  passage  the  rafts  were  more  or  less  broken  up.  The  witnesses 
say  that  when  the  front  logs  entered  the  sluice,  they  w^ould  be  pulled  away 
from  the  hind  logs ;  and  that  when  the  front  logs  reached  the  outlet  of  the 
sluice,  they  would  be  driven  to  the  bottom  of  the  river,  and  their  speed  being 
thus  suddenly  checked,  the  hind  logs  would  be  forced  on  top  of  them;  and  in 
this  way  the  fastenings  would  be  loosened,  and  the  rafts  more  or  less  broken 
up.  And  it  is  for  the  delay,  and  the  cost  of  reconstructing  the  rafts,  that  the 
plaintiff  claims  compensation  from  the  defendants. 

In  support  of  this  claim  it  is  contended  that  a  log-driver  is  entitled  to  the 
same  facilities  for  running  his  logs  after  the  erection  of  a  dam  as  he  had  be- 
fore; that  if,  before  the  erection  of  a  dam,  he  could  run  rafts  of  logs  without 
their  being  broken  up,  he  is  entitled  to  the  same  facilities  after  the  dam  is 
erected.  We  cannot  sustain  this  proposition  to  its  full  extent.  The  right 
to  erect  a  dam  upon  a  non-tidal  stream,  and  we  are  speaking  of  no  others,  is 
a  clear  statutory  right.  The  legislature,  in  creating  it,  must  have  foreseen 
that  Its  exercise  would  to  some  extent  necessarily  interfere  with  the  use  of 
such  streams  as  highways.  It  is  impossible  to  believe  that  the  legislature  in- 
tended that  this  newly-created  right  should  be  burdened  with  the  expensive, 
if  not  the  impossible,  obligation  of  providing  for  log-drivers  the  same  facili- 
ties for  running  their  logs  as  they  had  before.  If  the  legislature  had  so  in- 
tended it  would  have  said  so.  The  statute  imposes  no  such  obligation.  It  is 
.'Silent  upon  the  subject.  The  court  has,  by  judicial  construction,  engrafted 
'Upon  the  statute  a  condition  in  favor  of  log-drivers,  to  the  extent  of  requiring 
mill-owners  to  furnish  reasonable  facilities  for  the  passage  of  logs;  but  it  has 
never  determined  that  it  would  be  reasonable  to  require  them  to  furnish  locks 
•or  sluices  througli  which  large  and  loosely  constructed  rafts  of  logs  may  be 
floated  without  being  broken  up.  We  do  not  mean  to  say  that  it  was  not  the 
duty  of  the  defendants  to  prepare  a  sluice  through  which  the  plaintiffis'  rafts 
of  logs  could  be  run.  What  we  mean  to  say  is  that,  in  the  opinion  of  the 
couit,  the  sluice  prepared  by  the  defendants  was  all  that  could  reasonably  be 
required  of  them,  and  that  they  were  not  responsible  for  the  breaking  up  of 
the  rafts;  and  that  the  verdict  against  them  which  holds  otherwise  is  clearly 
wrong.  In  support  of  this  conclusion,  and  for  a  more  full  discussion  of  the 
relative  rights  and  duties  of  mill-owners  and  log-drivers,  and  the  rales  by 
which  they  are  to  be  measured  and  adjusted,  see  Pearson  v.  Rolfe,  76  Me. 
880. 

Motion  sustained,  verdict  set  aside,  and  a  new  trial  granted. 

Pbtkrs,  C.  J.,  Danforth,  Vikoin,  Poster,  and  Haskell,  J  J.,  concurred. 


State  v.  Phillips.  < 
(l^upreme  Judicial  Court  of  Maine.    November  22,  1887.) 
MuiriciPAL  CoRPOBATioNB— Elbctioic  by  Ballot— Rkconsidkratiow.  ! 

Wlien  an  assessor  lias  been  elected  by  ballot  by  a  niuiiicipal  body,  and  his  eleo-       I 
lion  has  been  declared  and  entered  of  record,  it  cannot  be  reconsidered  al  an  ad- 
journed meeting  on  a  subsequent  day*  ftnd  a  new  election  had* 

'Reported  by  Leslie  C.  Cornisli,  E"sq.,  of  the  Augusta  bar. 
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On  exceptions  by  respondent  from  supreme  judicial  court,  Hancock  county. 

On  information  of  the  attorney  general  in  the  nature  of  qiw  vxirranto. 
Judgment  of  ouster  was  rendered  at  nisi  prius,  and  the  responiient  alleged  ex- 
ceptions.   For  former  report  of  this  case,  see  10  Atl.  Rep.  447. 

Wiswdl  dk  King,  for  the  State.    John  B.  Redman,  for  respondent. 

LiBBET,  J.  At  a  meeting  of  the  aldermen  of  the  city  of  Ellsworth,  held 
on  tbe  fifteenth  of  March,  1887,  for  the  purpose  of  electing  city  officers,  a 
ballot  was  taken  for  second  assessor  of  taxes,  and  Albert  G.  J^laisdell  was  de- 
clared elected,  and  his  election  was  entered  of  record.  The  meeting  then  took 
a  recess  until  the  next  day,  March  16th,  when,  on  motion  therefor,  it  was 
voted  to  reconsider  the  election  of  second  assessor,  and  a  new  ballot  was  taken, 
and  the  respondent  was  declared  elected.  Blaisdell  took  the  necessary  oath 
of  office  on  the  first  day  of  April,  1887. 

On  the  foregoing  facts  the  court  held  that  Blaisdell  was  duly  elected,  and 
that  the  election  of  Phillips,  the  respondent,  was  void,  and  ordered  judgment 
of  ouster  against  him.    To  which  rulings  exceptions  were  taken. 

We  think  tbe  rulings  of  the  court  below  correct.  The  election  of  assessors 
was  required  to  be  by  ballot.  While  a  municipal  body  having  the  power  of 
election  may  set  aside  a  ballot  by  which  it  appears  that  an  election  is  made, 
for  some  irregularity  or  illegality  before  the  election  is  declared,  {Baker  v. 
Cushman,  127  Mass.  105,)  we  are  aware  of  no  authority  which  holds  that, 
when  the  election  by  ballot  is  declared  and  entered  of  record,  it  may  be  recon- 
sidered at  an  adjourned  meeting  on  a  subsequent  day,  and  a  new  election  had. 
When  the  aldermen  balloted  and  declared  the  election  of  Blaisdell,  and  it  was 
recorded,  their  power  over  the  election  to  that  office  was  exhausted,  unless  he 
should  decline  to  accept  it.  He  did  not  decline  to  accept,  and  the  aldermen 
could  not  deprive  him  of  the  office,  except  by  removal  In  the  miinner  provided 
by  law.  There  being  no  vacancy  in  the  office  when  the  respondent  was  elected, 
his  election  was  void. 

Exceptions  overruled;  judgment  of  ouster  affirmed. 

Petebs,  C.  J„  Walton,  Damforth,  Eueey,  and  Haskell,  JJ.,  concurred. 


Mbsseb  and  another  v.  Storeb  and  others.^ 

{Supreme  Judicial  Court  of  Maine,    November  21, 18S7.) 

1. 1»80LVEifCY — Composition — Examination  .  of  Debtob, 

When  an  insolvent  debtor  produces  at  a  meeting  of  his  creditors  the  affidavits 
and  composition  agreement  required  by  Rev.  St.  c.  70,  {  62,  and  they  are  duly  filed 
in  tbe  insolvency  court,  a  creditor,  who  is  not  a  party  to  the  agreement  of  composi- 
tion, has  not  the  right  to  examine  the  debtor  upon  all  matters  relating  to  his  insolv- 
ency;  but  the  examination  must  be  limited  to  the  Questions  whether  the  agree- 
ment was  signed  by  the  requisite  proportion  of  the  creditors,  and  whether  the  debtor 
had  paid  or  securra  to  bis  creditors  the  percentage  agreed  upon. 

2.  EqUITT— Pl.BADTNC»~-AL1.flOATION8  IN  BiLt/— INFORMATION  AN1>  BSLIKF. 

An  alle^tion  in  a  bill  in  equity  that  the  complainant  '*  had  been  informed  and 
believed  "  the  facts  net  ont  were  true,  is  not  sufficient ,-  it  should  allege  the  facts  on 
information  and  belief. 

From  supreme  judicial  court,  Cumberland  county. 

Bill  in  equity  brouglit  by  certain  creditors  against  insolvent  debtors,  who 
had  received  their  discharge  under  a  composition  agreement,. praying  that  the 
discharge  besnnulled  and  tlie  debtors  be  required  to  submit  to  a  full  examina* 
tion  in  tlie  court  of  insolvency.    Heard  on  bill,  answer,  and  proof. 

Holmes  <ft  Payaon^  for  plaintiffs.    Wm^  L.  Putnam^  for  defendants. 

^Reported  by  Leslie  O.  Cornish,  Esq.,  of  the  Augusta  bar. 
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LiBBET,  J.  This  is  a  bill  in  equity  brought  to  set  ai^ide  and  annul  the  dis- 
charges granted  to  the  defendants,  who  were  insolvent  debtors,  as  copartners 
and  in  their  individual  capacity',  by  the  court  of  insolvency.  Two  grounds 
are  relied  upon  in  support  of  the  bill:  First,  that  the  court  of  insolvency  de- 
nied the  petitioners,  on  their  application  therefor,  the  right  to  examine  the 
insolvent  debtors  upon  all  matters  relating  to  their  insolvency  as  provided  Ib 
section  42,  c.  70,  Rev.  St.;  second,  that  the  respondents  committed  acts  in 
fraud  of  the  insolvency  statute  which  renders  their  discharges  invalid. 

The  first  ground  involves  the  construction  of  the  insolvency  act  in  cases 
of  composition.  The  insolvent  debtors  produced,  at  a  meeting  of  the  credit- 
ors, the  afhdavlt  required  by  section  62,  c.  70,  and  at  the  same  time  produced 
an  agreement  signed  by  a  msijority  in  number  of  their  creditors,  each  of 
whose  debts  exceed  $50,  and  by  creditors  holding  three-fourths  of  all  their  in- 
debtednesa,  as  required  by  said  section ;  and  the  affidavit  and  agreement  were 
duly  filed  in  the  court  of  insolvency.  The  debtors  had  been  decreed  insolvent, 
but  their  estate  remained  in  the  hands  of  the  messenger,  no  proceedings  for 
the  choice  and  appointment  of  an  assignee  having  been  had.  After  these  pro- 
ceedings were  had  the  plaintiffs  in  this  bill,  who  were  not  parties  to  aaid 
agreement,  claimed  the  right  to  examine  the  debtors  generally  upon  all  mat- 
ters relating  to  their  insolvency  under  said  section  42.  This  claim  of  right 
was  denied  them  by  the  judge  of  the  court  of  insolvency,  but  they  were  per- 
mitted to  examine  them  upon  all  matters  embraced  in  the  issue  whether  the 
"agreement  was  signed  by  said  proportion  of  the  creditors  of  the  debtors,  and 
that  they  had  paid  or  secured  to  all  the  creditors  whose  names  appeared  in  the 
schedules  annexed  to  their  affidavit,  the  percentage  named  in  said  composi- 
tion agreement,  and  according  to  the  terms  thereof."  The  contention  on  the 
part  of  the  plaintiffs  is  that  the  judge  of  the  court  of  insolvency,  having 
denied  them  their  right  of  general  examination,  had  no  power  to  proceed  and 
discharge  the  debtors;  and  that,  as  they  had  no  right  of  appeal  from  his  de- 
cree, they  have  the  right  to  maintain  this  bill,  and  have  the  discharges  an- 
nulled; and  this  raises  directly,  for  the  first  time  in  this  court,  the  question 
whether,  after  composition  papers  are  filed  in  the  court,  a  creditor  has  the 
right  to  examine  the  debtor  generally  as  to  his  insolvency  as  claimed  here. 

Upon  a  careful  examination  of  all  the  provisions  of  chapter  70  of  the  Re- 
vised Statutes  relating  to  insolvency,  we  are  of  opinion  that  he  has  not  such 
right,  and  that  the  ruling  of  the  judge  of  the  court  of  insolvency  complained 
of  is  correct.  Sections  1  to  61,  inclusive,  of  said  chapter  define  the  jurisdic- 
tion of  the  court  of  insolvency,  and  prescribe  and  regulate  the  proceedings  in 
insolvency,  where  the  estate  of  the  insolvent  debtor  is  settled  and  distributed 
by  the  court  of  insolvency.  Section  42,  before  referred  to,  gives  to  the  cred- 
itor the  right  of  general  examination  of  the  debtor  upon  all  matters  relating 
to  his  insolvency  before  a  certificate  of  discharge  shall  be  granted  him.  This 
relates  to  cases  settled  in  insolvency.  Section  62  gives  to  the  debtors,  and 
the  requisite  number  of  creditors,  after  the  decree  of  insolvency  has  been 
made,  by  an  agreement  of  composition  for  a  discharge  of  their  debts,  the  right 
to  take  the  case  out  of  the  general  provisions  for  the  settlement  of  the  estate 
in  insolvency,  and  when  that  is  accomplished,  the  debtor  is  entitled  to  his 
discharge,  and  his  estate  is  to  be  restored  to  him  upon  the  payment  of  all  ex- 
penses incurred  during  the  proceedings.  This  mode  of  the  settlement  of  their 
estate  appears  to  be  independent  of  the  general  provisions  before  referred  to, 
and  rests  upon  contract  between  the  debtor  and  his  creditors.  Under  it,  when 
"the  judge  is  satisfied  that  such  agreement  is  signed  by  said  proportion  of  the 
creditors  of  such  debtor,  and  that  he  has  either  paid  or  secured  to  all  the  cred- 
itors whose  names  appear  in  the  schedules  annexed  to  his  aflidavit,  the  per- 
centage named  in  such  composition  agreement,  and  according  to  the  terms 
thereof,  he  shall  give  to  such  debtor,  under  his  hand  and  the  seal  of  the  court, 
a  full  discharge  of  all  his  debts  and  liabilities  contracted  prior  to  the  commence- 
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insolvency  proceedings,  and  named  in  the  schedule  annexed  to 
t/'  These  provisions  raise  no  issue  before  the  judge  as  to  the 
facts  stated  in  the  debtor's  affidavit,  but  the  only  questions  pre- 
»  judge  are  whetlier  the  agreement  is  really  executed  by  the  requl- 
of  creditors,  and  the  percentage  has  been  paid  or  secured  as  re- 
is  section.  The  statute  contemplates  that  the  proceedings  shall 
and  speedy,  so  that  the  creditors  may  receive  without  delay  their 
and  the  debtor's  estate  shall  be  restored  to  him  tiiat  he  may  dis- 
he  pleases  and  prevent  loss  by  waste  and  deterioration.  Hence, 
om  the  decree  of  the  judge  is  given,  but  in  lieu  thereof,  **a  special 
it  remedy  of  another  sort  is  provided.  An  action  to  recover  his 
red  to  any  creditor  who  deems  himself  defrauded.    This  privilege  "    ; 

led  to  creditors  under  any  other  provision  of  the  insolvency  law." 
aines,  76  Me.  394. 

eral  proceedings  to  be  had  where  the  estate  of  the  debtor  is  set- 
vency  should  be  held  to  be  applicable  to  composition  proceedings,  * 

ject  to  be  accomplished  by  composition  would  be  defeated  by  the 
tigation  which  might  follow.  Then  to  show  more  clearly  that  it 
intion  of  the  legislature  that  the  general  provisions  of  the  statute 
red  to  should  not  apply  to  composition  proceedings,  the  facts 
tablished,  will  prevent  the  granting  of  a  discharge  to  an  insolvent 
r  section  46,  are  not  the  same  as  are  required  to  be  set  forth  in  the 
composition  proceedings,  which,  if  not  true,  will  invalidate  the 
I  composition.  Inasmuch  as  there  was  no  question  before  the 
^ing  acts  of  the  debtors  which  would  deprive  them  of  their  right 
je  if  their  estates  were  settled  in  insolvency,  the  only  effect  of  a 
longed  examination  would  have  been  to  delay  the  proceedings  in 
,  This  question  was  incidentally,  but  not  directly,  before  this 
3  parte  Morgari,  78  Me.  36,  2  Atl.  Rep.  135,  where  the  chief  jus- 
opinion  of  the  court,  says:  "He,"  (the  judge,)  "could  see  no  ex- 
the  examination  of  the  debtor  after  the  composition  agreement 
into,  and  we  see  none."  This,  though  a  dictum  in  that  case,  we 
upported  by  the  law.    The  reasons  for  the  rule  are  well  stated  in 

second  ground  upon  which  the  plaintilTs  claim  to  maintain  their 
ik  the  bill  is  fatally  defective,  it  alleges  merely  that  the  plain- 
er nied  and  believe  the  facts  set  out  in  that  clause  of  the  bill.  It 
?ge  the  facts  upon  information  and  belief.  It  alleges  information 
f  the  facts  only.  Such  an  allegation  in  equity  is  insufficient  to 
ue  sought  to  be  raised.  Again,  while  it  alleges  generally  certain 
iud  of  the  insolvency  act,  it  alleges  no  specitic  act  or  fact  by  which 
as  committed.  It  should  specify  the  acts,  means,  or  omissions 
dants  by  which  the  fraud  was  committed.  It  should,  at  least,  be 
3  required  by  section  49,  in  an  application  to  the  court  to  annul 
granted  under  section  44.  It  seeks  to  excuse  this  defect  on  the 
the  plaintiffs  have  no  specific  knowledge  or  information.  But  it 
sd  as  a  bill  of  discovery.  It  prays  that  the  discharge  may  be  an- 
that  the  debtors  be  required  to  submit  to  a  full  examination  in  '    • 

f  insolvency.  We  have  already  held  that  the  plaintiffs  have  no 
o  such  examination. 

ing  these  objections,  the  plaintiffs  have  a  clear,  adequate,  and 
[nedy  at  law  under  the  provisions  of  section  62.    It  is,  at  least* 
in  this  case  they  are  entitled  to  relief  in  equity,  if  the  bill  con- 
ecessary  allegations, 
ssed  with  single  costs. 

3.  J.,  Walton,  Virgin,  Emert,  and  Haskrll,  JJ.,  concurred. 
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CaUOON  V,  MlERS. 

(Cburi  of  AppeaU  of  Maryland.    October  Term,  1887.) 

Chattel  Mobtgages — Recording — Title  to  Increase. 

Code  Md.  art.  24,  gg  29,  39,  provides  tbat  where  a  chattel  mortage  ha.^ 
duly  sworn  to  and  recorded  it  has  the  same  effect  in  transferring  title,  even  th 
the  mortgagor  may  remain  in  possession,  as  if  the  mortgagee  had  been  put  ii 
session  of  the  mortgaged  property.  Jn  this  case  the  mortgage  was  duly  swc 
and  recorded.  The  mortgage  included  a  lot  of  hogs,  and,  under  an  exec 
against  the  mortgagor,  the  slierift'  levied  on  and  sold  a  lot  of  shoats  which  wei 
increuse  of  the  mortgaged  hogs.  The  mortgagee  brought  replevin  for  the  si 
Heldt  that  tne  title  to  the  shoats  was  in  the  mortgagee.^ 

Appeal  from  circuit  court,  Kent  county. 

Replevin  for  "seven  large  ahojits."  One  Pennington,  who  was  tena 
a  farm,  executed  on  the  nineteenth  of  January,  1877,  to  his  landlord,  Mii 
chattel  mortgage,  including,  among  other  personal  property,  "fifteen  sho; 
to  secure  the  payment  of  ^967,  with  interest,  on  the  nineteenth  of  Jam 
1879.  The  mortgage  was  duly  recorded,  and  the  mortgagoi  remained  in 
session  of  the  property,  and  continued  tenant  of  the  farm,  but  never  pai< 
mortgiige  debt,  or  any  part  of  it.  In  1886,  Gaboon  secured  judgment  ag 
Pennington  for  $111.15,  and  shortly  thereafter  issued  execution  thereon. 
sherifT  levied  upon  the  hogs  which  he  found  on  the  farm.  At  and  befor 
sale  Miers  gave  notice  to  the  sheriff  and  the  bidders  that  he  claimed  the 
under  his  mortgage,  as  the  increase  of  the  shoats  mentioned  therein. 
they  were  such  increase  was  conceded.  The  proof  was  that  the  sow  pigj 
braced  in  the  mortgage  littered  in  1878,  and  that  Pennington  kept  soi 
his  sows  two  years,  and  some  three  or  four  years.  Four  of  the  hogs  i( 
on  were  14  months  old,  and  three  were  11  months  old,  and  all  were  to 
to  be  following  the  sows  for  nurture.  It  thus  appeared  that  these  hogs 
have  been  littered  long  after  default  had  been  made  in  payment  of  the  r 
gage  debt,  and  were  not  the  immediate  increase  of  the  original  moiig 
stock.  Notwithstanding  the  notice  given  by  Miers,  the  sheriff  proceed 
sell  them  "subject  to  all  prior  claims,"  and  made  a  special  return  the 
The  judgment  creditor,  Gaboon,  became  the  purchaser,  and,  relying  upo 
title  thus  acquired,  replevied  the  hogs  from  Miers,  the  mortgagee. 

Hope  H,  Banollf  for  appellant.    Richard Hyuson,  for  appellee. 

Miller,  J.  Authorities  are  to  be  found  inotlier  states  to  the  effect  t 
mortgage  of  domestic  animals  wliich  makes  no  mention  of  the  increase,  ev 
between  the  parlies,  so  long  only  as  it  is  necessaiy  for  the  young  to  follo^ 
mother  for  nurture,  or  at  all  events  that  a  purchaser  of  such  increase 
the  mortgagor  who  is  left  in  possession  thereof,  without  actual  notice  c 
mortgagee's  claim,  will  acquire  a  good  title;  and  in  one  case  the  same  t 
was  held  in  regard  to  the  title  of  an  attaching  creditor.  Jones,  Mortg.  §§ 
150;  Winter  \,  Landphere,  42  Iowa,  471;  Darling  v.  Wilson,  60  N.*^U 
But  the  law  has  long  been  settled  differently  in  this  state.  In  the  cs 
Evans  v,  Merriken,  8  Gill  &  J.  39,  (decided  in  1836,)  there  was  a  morl 
of  several  female  nej^To  slaves  in  winch  nothing  was  said  as  to  their  iss 
increase.  One  of  them  had  a  child,  born  alter  default  in  payment  o 
mortgage  debt,  and  while  the  motlier  was  in  possession  of  the  mortg 

»In  the  case  of  Funk  v.  Panl,  (Wis.)  24  N.  W.  Rep.  419,  the  court  held  that  as  be 
the  parties  to  a  mortj^a^c  ^iven  upon  domestic  aiiiiiials  during  the  period  of  gesl 
and  whici)  is  silent  as  to  ihe  increase,  ihe  mortgagee  is  entitled  to  the  oHWpring 
born  ;  and  that  the  niortgagccontinues  to  be  a  valid  lien  after  the  young  havecea 
follow  the  mother  f(ir  their  nurture  ;  hut  that  the  mortgage  is  not  good  as  again: 
who  purc:lia'<es  the  incnase  in  good  faith,  and  lor  a  valuable  consideration,  a<i 
period  of  nurture  has  passed  away,  and  the  young  are  separated  Ironi  the  mother, 
alao,  Boggs  v.  StanUey,  ^Neb.)  H  N.  \V.  llcp.  UU2. 
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hild  was  about  two  yeai-s  old  the  mortgagor  sold  it  to  his  son  for 
onsideration,  who  thus  became  a  bona  fide  purchaser  for  value, 
itely  took  possession  of  the  child,  and  raised  it,  with  the  knowl- 
mortgagees,  and  without  any  claim  of  title  on  their  part.  Eleven 
he  date  of  the  mortgage,  the  mortgagees  filed  their  bill  for  the 
lortgaged  property,  and  the  trustee  appointed  to  make  the  sale 
Id  with  its  mother.  The  question  then  arose  whether  the  pro- 
B  of  the  child  should  go  to  tlie  mortgagees  towards  payment  of 
Age  debt,  or  to  the  purchaser  from  tiie  mortgagor.  Tlfe  chancel- 
1  was  in  favor  of  the  purchaser,  but  this  was  reversed  by  the  court 

The  question  was  conceded  to  be  a  new  one,  was  argued  before 
3urt,  ail  the  judges  but  one  being  present,  and  they  gave  it  a  very 
Ideration.  In  belialf  of  the  appellee  the  argument  was  pressed 
^rtgage  having  made  no  mention  of  the  issue  the  public  had  no 
owing  where  the  title  was,  and  they  should  be  secured  in  dealing 
isessor  as  the  legal  proprietor;  that  when  the  boy  was  conveyed  to 
uortgagor,  the  appt^llee,  who  was  an  innocent  third  party,  and  a 
r  value,  did  noi  and  could  not  know  that  he  was  touched  by  the 
But  the  court,  putting  aside  this  argument,  rested  their  decision 
fal  effect  and  operation  of  the  mortgage  as  between  mortgagor 
;ee.  They  said,  and  upon  ample  authority,  that  a  mortgage  does 
Qore  than  merely  create  a  lien  for  the  debt;  that  upon  its  execution 
ate  becomes  immediately  vested  in  the  mortgagee,  and  the  right 
n  follows  as  a  consequence,  subject  only  to  the  occupancy  of  the 
which  is  only  tacitly  permitted  until  the  will  of  the  mortgngee  is 

that  this  legal  estate  is  defeasible  at  law  upon  the  payment  of  the 
sbt  at  the  time  stipulated,  but  if  this  is  not  done,  then  it  becomes 

at  law,  and  defeasible  only  in  equity  where  the  mortgagor,  not- 
g  his  default,  is  permitted  to  redeem.  From  this  view  of  the 
effect  of  a  mortgage,  tliey  say  it  results  that  the  mortgagee  must 
ed  as  having  an  estate  or  interest  in  the  subject-matter  of  the 
lot  absolute,  it  is  true,  because  such  an  estate  is  not  imputed  by 
>t  the  instrument,  but  an  interest  commensurate  with  the  object 
d  to  be  attained  by  it,  as  a  security  for  the  payment  of  the  debt, 
ipplied  the  rule  that  the  owner  of  the  mother  is  the  owner  of  her 
tid  held  that  the  mortgage  covered  the  issue.  For  authority  they 
he  case  of  Hughes  v.  Graves,  1  Litt.  (Ky.)  317|  where  the  same  ques- 
ind  where  the  same  decision  in  regard  to  the  offspring  was  made, 
lat  in  the  case  before  them  the  title  of  the  mortgagee  had  become 
law  when  the  issue  was  born,  and  therefore  his  title  to  the  motlier 
ite,  and  indefeasible  at  law,  he  must  of  course  be  entitled  at  law 
'ing,  subject  to  the  equitable  right  of  the  mortgagor  to  redeem  in 
►ayment  of  the  mortgage  debt.  In  further  support  of  their  view 
)the  analogous  rule  in  case  of  a  pledge,  and  cite  from  Story,  Bail  m. 
e  it  is  s:dd:  *'By  the  pledge  of  a  thing,  not  only  the  thing  itself, 
accessory,  the  natural  increase  thereof;  as,  if  a  tlock  of  sheep  are 
I  young  afterwards  born  are  also  pledged."  And  from  this  they 
f  such  is  the  principle  in  the  case  of  a  pledge,  where  only  a  special 
sses,  a  fortiori  ought  the  rule  to  obtain  in  the  case  of  a  mortgage, 
^hole  legal  title  passes  conditionally  to  the  mortgagee,  and  more 
here,  by  forfeiture,  the  title  has  become  absolute  at  law. 
ference  thus  made  to  the  law  of  pledges,  the  court  unquestionably 

rule  of  the  civil  law  on  that  subject,  and  placed  a  duly  sworn  to 
i  mortgage  of  personal  property  upon  the  same  footing  in  regard 
ing  the  increase  of  the  properly  mortgaged.  The  whole  tenor  and 
eir  reasoning  is  to  this  effect.  The  citation  they  make  from  Story 
;8  is  founded  on  the  civil  law,  and  in  the  same  section  from  which 
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they  cite,  the  extent  to  which  the  doctrine  is  carried  by  the  Boman  law  is  tl 
stated*  *'Grege  pignori  obligato  qua  postal  nascuntur  tenentur,  sed  e\ 
capitibiis  dtctdentibtut  tolas  grexa; /uej'it  renovatiis, pignori  teuebitur." 
also,  Domat,  in  giving  us  the  civil-law  doctrine  as  to  mortgages  and  powi 
and  the  privileges  of  creditors  thereunder,  says:  "Although  the  mortgage 
restricted  to  certain  things,  yet  it  will  nevertheless  extend  to  all  that  si 
arise  or  proceed  from  that  thing  which  is  mortgaged,  or  that  shall  augmen 
or  make  part  of  it.  Thus  when  a  stud  of  horses,  a  herd  of  cattle,  or  a  tiocl 
sheep  is  pirt  in  pawn,  into  the  creditor*s  haudis,  the  foals,  the  lambs,  andot 
beasts  which  they  bring  forth,  and  which  augment  their  number,  are  11 
wise  engaged  for  the  creditor's  security,  and  if  the  herd  or  flock  be  entii 
changed,  the  heads  which  have  renewed  it  are  engaged  in  the  same  man 
jis  the  old  stock."    Domat,  Civil  Law,  (by  Strahan,)  §  1663. 

By  our  statute  law,  where  the  mortgage  has  been  duly  sworn  to  and 
corded,  as  in  the  case  here,  it  has  the  same  effect  in  transferring  the  ti 
even  though  the  mortgagor  may  remain  in  possession,  as  if  the  mortgagee 
been  put  in  possession  of  the  mortgaged  property.  Code,  art.  24«  )^§  29, 
When  thus  sworn  to  and  recorded,  the  law  presumes  notice  of  it  and  ol 
legal  effect,  and  all  persons  dealing  with  the  mortgagor  with  respect  to  s 
property,  whether  as  purchasers  or  creditors,  are  atiected  with  such  not 
Unquestionably,  a  judgment  creditor  of  the  mortgagor  may  levy  upon 
mortgaged  property,  and  then  flle  a  bill  in  equity  to  redeem,  and  thus  sec 
for  his  claim  what  may  remain  of  the  proceeds  of  sale  after  satisfying  the  c 
due  the  mortgagee.  But  at  law  the  title  all  the  while  is  in  the  mortga^ 
and,  this  being  an  action  at  law  involving  simply  the  legal  title,  we  are  c 
strained  to  hold,  under  the  decision  referred  to,  that  the  title  to  the  hogi 
controversy  was  in  the  mortgagee.  That  decision  has  been  acquiesced  in, 
recognized  as  the  law  of  the  state,  for  more  than  half  a  century,  and  we 
no  good  reason  for  overruling  it  now.     Judgment  aiHrmed. 


Bailey  c.  Love.    (Two  Cases  ) 

(Court  of  Apji&i.'s  of  Maryland,    October  Term,  1887.) 

Will — Devise— Life-Estatk— Vested  Remaindee. 

Alexander  Lonnaii  died  in  1872.  Alter  disposinp:  of  a  part  of  his  propertj 
gave  the  rest  and  residue  of  his  estate  to  two  trusloes,  to  divide  into  two  equal  p 
<)jie-lialf  he  ^ave  to  his  executors,  in  trust,  first  to  pay  his  aunt  Anne  ChancL- 
$I><M)  per  annum  during  her  lile;  the  remainder  of  the  income  of  this  part  was  I 
divided  equally  among  her  children  (his  cousins)  and  their  heirn,  siiure  atids 
alike,  alter  tlie  death  of  his  aunt  the  w liole of  tlie  income  was  to  bedivideii  an 
the  children;  after  the  death  of  any  child  of  his  aunt,  then  he  «ave  the  sha; 
which  such  child  (his  cousin)  was  entitled,  to  the  child  or  children  (his  set 
cousins)  of  such  deceased  child  absolutely.  If  any  of  his  cousins  had  no  chii<i 
then  lie  gave  their  share  to  "  Blind  Asylum."  Mrs.  Chancellor  (his  aunt) 
dau>(hters.  one  of  Whom,  Iklarjxaret  Bailey,  had  two  children,  a  son  named  C 
cellor  Bailey,  the  jippellant,  and  a  daughter.  Mrs.  Ix)ve,  the  latter,  died  before 
mother.  Her  husband,  the  a)»pellee,  claimed  one-half  of  the  estate  his  wife 
supposed  to  be  entitled  to  under  Lorman's  will,  as  his  wife  had  died  intestate 
withuut  issue,  and  as  her  liusband,  lie  claimed  he  was  entitled  to  one-half  of 
estate.  Held,  that  Mrs.  Builey  was  not  entitled  to  a  vested  estate  in  remainder  n 
the  will,  but  was  only  entitled  to  a  life  estate;  and  that  on  her  death  the  appel 
her  then  only  surviving  child,  took  the  whole  share  which  she  would  repre^ej 

Two  appeals  in  one  record,  from  circuit  court  of  Baltimore  city 
E,  Otis  Hinkley  and  St.  Geo,  Ji,  Fitzhuyht  for  appellant,    Charles  1 
shall  and  Thomas  Hughes,  for  appellee. 

Irving,  J  The  questions  arising  on  these  appeals  depend  for  their  d( 
ion  upon  the  proper  construction  to  be  given  to  the  residuary  clause  ot 
will  of  Alexander  Lornian,  who  died  in  1872.  The  testator  gave  all  the 
and  residue  *'of  his  estate  to  two  persons,  in  trust,  to  divide  the  same 
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)arto,  and  then  to  hold  one  part  in  trust  for  certain  persons  who 
cerned  in  this  appeal,  and  in  certain  contingencies  to  pay  the  same 
tees  of  the  Baltimore  Asylum  for  the  Blind."  Then  follows  this 
'*The  other  one-half  of  the  said  rest  and  residue  of  my  estate  I 
e,  and  bequeath  to  my  executor,  Edward  Boberts,  and  to  Major 
Jhanceilor,  of  Spottsylvanla  county,  Virginia,  residing  at  *  Forest 
^o  the  survivor  of  them,  and  the  executors  and  administrators  of 
ror,  in  trust  and  confidence  nevertheless;  that  is  to  say:  In  trust 
he  said  trustees,  collect  and  receive  the  rents,  profits,  and  income 
d,  after  paying  all  taxes,  ground-rents,  and  repairs  accruing  from 
le,  to  pay  to  my  aunt  Anne  Chancellor,  widow  of  the  late  George 
of  Chancellorville,  Spottsylvanla  county,  Virginia,  the  amount  and 
a  of  $600,  in  semi-annual  payments,  for  and  during  her  natural 
e  balance  to  distribute  among  the  children  of  my  said  aunt,  and 
share  and  share  alike;  the  descendants  of  any  deceased  cliild  of  my 
3  take  the  share  or  shares  to  which  their  or  its  parent  would  have 
id;  and  from  and  after  the  death  of  my  said  aunt  to  distribute  the 
e  said  net  income  among  the  children,  for  and  during  their  natural 
lively,  and  from  and  after  the  death  of  any  child  of  my  said  aunt, 
and  bequeath  the  share  to  which  such  child  was  entitled  to  the 
Idren  of  such  deceased  child,  their  heirs  and  assigns,  absolutely; 
[>uld  so  happen  that  any  or  all  of  my  said  cousins,  the  children  of 
nt,  should  die  without  issue,  or  the  descendants  of  such  issue,  then 
1  devise  that  the  part  or  portion  of  my  estate  to  which  the  one  so 
entitled  to,  to  be  paid  over  to  the  trustees  of  the  Baltimore  Asylum 
id,  heretofore  mentioned.  And  I  hereby  authorize  and  empower 
istees,  and  the  survivor  of  them,  and  their  successors,  in  case  they 
opinion  at  any  time  that  it  is  necessary,  for  the  purpose  of  making 
>t  the  said  part  among  those  entitled  under  this  my  will,  or  in  case 
jeem  it  necessary  or  advantageous  to  the  parties  interested  in  the 
H  the  whole  or  any  part  of  my  estate,  real,  personal,  or  mixed,  as 
ill  seem  most  beneficial  to  the  parties  interested ;  the  trusts  and  de- 
(ver,  or  rights  of  the  parties  in  relation  to  my  estate  or  property  so 

be  charged  thereby;  but  the  proceeds  of  any  such  sales  are  to  be 

said  trustees  and  their  successors,  in  trust,  in  the  same  manner 
cts,  and  to  the  same  extent,  as  they  are  heretofore,  in  this  my  will, 

hold  the  estate  or  property  sold.  And  I  also  authorize  and  em- 
^ustees  and  tiieir  successors  to  invest  the  proceeds  of  such  sales, 
ir  money  which  may  come  into  their  possession  under  this  my  will, 
lure  and  productive  manner,  either  in  ground-rents,  or  other  real 
Ic,  or  funds,  or  loaned  out  on  mortgage,  as  the  said  trustees  or  their 
nay  deem  most  benefichd  and  advantageous.    Any  investment  may 

from  time  to  time  by  the  said  trustees  or  their  successors,  and  such 
)erty,  stocks,  funds,  so  acquired,  may  be  sold,  transferred,  and  as- 
m  time  to  time,  and  the  proceeds  thereof  reinvested  as  my  said 
their  successors  may  see  fit  and  proper;  but  all  the  estate,  property, 
Is,  or  other  debts  acquired  or  created  by  any  such  investment,  or 
nt,  shall  be  held  by  the  said  trustees  and  their  snccessoi-s,  in  trust 
1,  in  the  same  manner  in  all  respects,  and  to  the  same  extent,  as 
Telnbefore,  in  this  my  will,  directed  to  hold  the  original  estate, 
loney,  or  funds  so  invested,  and  to  be  subject  to  all  the  trusts, 
,  conditions,  and  restrictions,  in  every  respect,  and  to  thn  same  ex- 
ball  be  held,  and  go  in  the  same  manner,  as  in  this  will  heretofore 
»»       • 

s  which  give  rise  to  the  controversy  are  as  follows:  Margaret  L. 
one  of  the  daughters  of  Anne  Chancellor,  to  whom  the  will  gives 
Y  of  ;^G00.    Mrs.  Bailey  had  two  children:  Chancellor  Bailey,  the 
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appellant,  and  Mrs.  Love,  the  wife  of  the  appellee.  Mrs.  Love  died  in  the 
life-time  of  her  mother.  Upon  the  death  of  Mrs.  Bailey,  Tlioinas  S.  Jjove 
filed  a  petition  for  a  division  of  the  propeily  that  Mrs.  Bailey  was  supposed 
to  have  under  the  will,  and  claimed  that,  as  his  wife  had  died  intestate  and 
without  issue,  he  was  entitled,  as  surviving  husband,  to  the  one-half  of  the 
estate.  Chancellor  Bailey  denies  this  right  in  his  answer,  and  claimed  the 
whole.  The  question  turns  upon  whether  there  was  a  vested  remainder  under 
the  will  in  the  children  of  Margaret  L.  Bailey,  so  that  Mrs.  Love's  right  was 
not  dependent  upon  her  surviving  her  mother.  The  court  below  decided  that 
the  remainder  was  vested,  and  awarded  Love  one-half  the  estate  in  right  of 
his  wife.    From  that  decree  appeal  was  taken. 

In  the  construction  of  wills,  "the  intention  is  certainly  the  object  of  ascer- 
tainment in  every  case."  If  that  can  be  ascertained,  it  is  to  be  implicitly 
obeyed,  unless  some  settled  and  fixed  rule  of  law  and  construction  prevents. 
Where  the  intention  cannot  be  reached  with  reasonable  certainty,  and  there 
is  doubt  and  difilculty,  it  will  be  solved  by  the  application  of  some  rule  of 
established  authority.  The  law  favors  the  vesting  of  estates.  This  court,  in 
Tayloe  v,  Mosher,  29  Md.  444,  distinctly  so  declares;  but  still,  whether  the 
testator  intended  to  give  a  vested  estate,  or  to  make  it  to  depend  upon  a  future 
contingency,  dep<mds  upon  what  he  says;  and  if  that,  witli  reasonable  clear- 
ness, indicates  a  desire  that  it  shall  not  vest,  the  intention  must  control;  and 
this  court  said  most  truly,  in  Tayloe*8  Case^  ''that  each  will  must  depend  for 
its  construction,  in  great  measure,  upon  its  own  peculiar  language,  phrase- 
ology, and  circumstances.  **  Inasmuch  as  every  will  must  be  construed  by  it- 
self,  decisions  in  other  will  Ciises  can  only  assist  by  showing  how  principles 
have  been  applied  in  cases  somewhat  analogous.  The  case  of  Tayloe  v.  Mosher, 
29  Md.  444,  unquestionably  announced  the  law  correctly,  and  properly  solved 
the  doubt  arising  in  tliat  case  by  holding  the  estate  involved  to  be  a  vested 
estate.  But  that  case  is  not  conclusive  of  this,  as  has  been  insisted  by  the 
counsel  for  the  appellee.  It  is  not  exactly  analogous  to  this.  That  case  de- 
cided that  an  estate  would  be  held  to  be  vested  when  it  could  be  done  without 
doing  violence  to  the  language  of  the  will  or  the  plainly  indicated  intent  of  the 
testator.  In  that  case  the  question  arose  because  of  the  future  period  named  for 
distribution  of  the  estate;  there  was  no  limitation  over,  in  the  event  of  cer- 
tain future  contingencies,  as  there  is  in  this  case;  which  in  our  opinion  makes 
the  intention  of  the  testator  transparent.  After  making  a  number  of  bequests 
absolutely,  to  friends  and  a  maternal  cousin,  he  directs  certain  trustees  whom 
he  names  to  divide  the  residue  of  the  estate  into  two  equal  parts,  and  creates 
a  trust  for  the  management  of  each,  and  the  payment  of  the  income  to  certain 
persons,  and  in  certain  contingencies  directing  that  the  estate  shall  go  to  the 
Baltimore  Asylum  for  the  Blind.  "The  evident  purpose  of  the  testator  was  to 
provide  first  for  certain  peraons  who  were  blood  kin  to  him,  and,  upon  failure 
of  issue  of  any  of  those  persons,  that  the  blind  asylum  should  take  the  share 
of  sucii  person  so  dying  without  issue  or  descendants.  It  was  certainly  the 
purpose  of  the  testator,  clearly  indicated  by  his  will,  that  the  blind  asylum,  in 
certain  events  which  he  names,  should  be  the  recipient  of  his  bounty;  and  no 
construction  ought  to  be  given  the  will  which  entirely  defeats  that  desire  and 
manifested  intention,  unless  some  imperative  rule  of  law  or  construction  re- 
quires it.  In  this  C'cise  we  think  it  is  plain,  from  the  language  used,  what  the 
testator  intended,  and  the  language  is  not  such  as  to  necessarily  create  a  vested 
estate.  The  words  of  futurity  employed  are  not  such  as  point  merely  to  de- 
ferred possession  or  enjoyment."  The  rule  favoring  the  vesting  of  estates 
was  adopted,  this  court  says,  to  prevent  possible  intestacy.  Tayloe^s  Case,  29 
Md.  451.  Where  the  provision  is  being  made  in  a  will  for  children,  courts  en- 
force the  rule  with  more  strictness  and  readiness  then  where  the  provision  is 
made  for  collaterals;  because  in  the  one  case  it  is  regfirded  as  "a  debt  of  nat- 
ure," and  in  the  other,  as  to  collaterals,  "it  is  a  mere  bounty  ouly."     Lord 
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DWiOKE  in  BilUngftley  v.  Will%  8  Atk.  222.  This  case  of  Billingsley  v. 
»  is  made  more  analogiius  to  the  case  now  under  consideration  than  that 
lyloe  V.  Mo9?ier,  alremiy  cited.  In  Btllingsley^s  Case,  the  interest  only, 
l,500»  was  bequeathed  to  the  teatator's  brotiier  for  life.  "Therefrom  and 
the  decease  of  my  brotiier,  I  give  the  said  sum  of  fifteen  hundred  pounds 
and  among  all  and  every  the  younger  son  or  sons,  in  case  there  be  any 
i?er  sons,  and  all  and  every  daughter  and  daiightei-s  of  my  brother  Copel 
ngsley  now  lawfully  begotten  or  to  be  begotten,  share  and  share  alilce; 
in  case  he  shall  only  have  daughters  lawfully  begotten,  then  only  unto 
among  the  younger  daughter  or  daughters,  and  to  be  paid  to  them  all, 
Kand  each  of  them,  at  and  when  they  slmil  have  attained  to  their  respect- 
ges  of  one  and  twenty  years.''  "But  in  case  all  the  children  of  my  said 
ler  Copel  Billingsley  except  one  either  son  or  daughter  shall  happen  to 
efore  their  respective  ages  of  twenty-one,  then  I  give  one  thousand  pounds, 
of  the  fifteen  hundred  pounds,  to  such  surviving  only  child,  whether  son 
aughter,  and  to  be  paid  him  or  her  at  their  age  of  twenty-one  years." 
1  Billingsley  had  then  children,  a  son  and  two  daughters,  at  the  time  that 
was  made,  and  one  son  bom  after  testator*s  death.  Letitia,  one  of  Copel 
tigsley's  daughters,  attained  the  age  of  21,  and  died  before  her  father, 
r  he  died,  the  husband  of  Letitia  claimed,  as  her  representative,  a  share 
e  £1,500.  The  question  was  then,  as  here,  dependent  on  whether  there 
a  vested  interest  in  the  wife  under  that  will.  It  was  decided  the  in- 
t  was  not  a  vested  one,  and  that  Letitia^s  husband  was  not  entitled. 
Hardavickb  laid  great  stress  on  the  fact  that  the  interest  of  the  fund 
was  given  in  the  first  place  to  the  testator's  brother,  Copel  Billingsley, 
tliat  the  fund,  the  £1,500,  was  given  from  and  after  the  death  of  Copel 
ngsley.  If  nothing  had  been  said  of  the  interest,  and  the  bequest  had  be- 
with  the  language  "from  and  after"  his  brother's  detith,  then  he  thought 
legacy  would  have  been  vested.  But  he  said  it  was  plain  from  the  lan- 
:e  used  that  tlie  children  took'  no  interest  in  the  £1,500  till  after  the  death 
e  father,  and  that  both  as  to  vesting  and  payment  it  to.>k  place  then.  It 
not  to  be  paid  until  the  children  reached  21,  If  they  survived  their  father, 
words  "from  and  lifter"  the  death  of  the  annuitant  were  held  here,  as  in 
oe'a  Case,  not  necessarily  to  prevent  vesting,  but  from  their  connection, 
what  had  preceded,  to  indicate  the  purpose  of  the  testator  that  the  legacy 
id  not  vest  until  after  the  death  of  Copel  Billingsley,  the  annuitant.  The 
)  words,  "from  and  after  the  death  of  my  said  aunt,"  in  Mr.  Lorman's  will, 
"from  and  after  the  death  of  any  child,  then  I  give  the  share  to  which 
child  was  entitled  to  the  child  or  children  of  such  child,"  with  great  dis- 
ness  and  force  indicates  that  no  vested  estate  in  the  legacy  or  bequest  was 
n,  or  intended  to  be  given,  until  after  the  death  of  Anne  Chancellor  and 
child  of  Anne  Chancellor.  The  testator  gives  $600  a  year  to  his  cousin 
e  Chancellor;  the  residue  of  the  income  of  that  half  of  the  residue  of  his 
e  with  which  we  are  dealing  was  distributed  among  the  children  of  Anne 
icellor.  If  one  of  those  children  died,  the  descendants  of  such  child  were 
ke  the  parent's  share  of  these  revenues.  Aiter  the  death  of  the  aunt  the 
directs  the  distribution  of  the  whole  income  of  the  estate  among  her 
ren  "during  their  natural  lives  respectively."  The  children  of  Anne 
icellor,  therefore,  were  to  get  no  part  of  the  corpus  of  the  fund  during 
lives;  the  interest  only  was  given  to  them.  "From  and  after  the  death 
ly  child  of  my  aunt,  then  I  give  and  bequeath  the  share  to  which  such  de- 
i\  child  was  entitled  to  the  cliild  or  children  of  such  deceased  child,  their 
I  and  assigns  absolutely."  No  child  of  Mrs.  Chancellor  was  to  enjoy  the 
ittf,"  but  the  grandchildren  only  were  to  do  that,  if  they  survived  their 
rit.  The  grandchildren  are  given  that  "absolutely,"  "to  their  lieirs  and 
;ns;"  but  if  they  did  not  survive  their  parents,  or  left  no  issue,  the  estate 
to  go  over.    No  transmissible  estate  was  before  given.    The  language is» 
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"But  if  it  should  so  happen  that  any  one  or  all  of  my  said  cousins,  the  childi 
of  my  said  aunt,  should  die  without  issue  or  descendants  of  snch  issue,  the 
direct,"  etc.  Here  was  the  contingency  in  which  the  "blind  asylum"  v 
to  be  his  beneficiary.  Evidently  he  was  providing  for  bis  own  blood  kin,  a 
wanted  to  keep  liis  property  in  their  hands;  but,  on  failure  of  such  blood  k 
he  wanted  the  blind  asylum  to  have  it.  To  make  sure  of  this  wish  being 
alized,  he  falls  to  use  any  language  which  gives  his  first  cousin  or  his  seco 
cousins  any  present  interest  in  tlie  corpus  of  the  estate.  He  gives  his  seco 
cousins,  as  he  gives  his  first  cousin,  Anne  Chancellor,  only  the  income  duri 
life;  and  then  when  they  die,  if  they  leave  descendants,  such  descendants  ] 
to  take  it;  and  if'  there  are  no  such  descendants,  then  another  object  of  i 
bounty  was  to  have  the  fund.^  The  will  should  be  construed  so  as  to  make 
its  provisions  effective  if  possible.  We  are  all  of  opinion  that  the  test^ito 
meaning,  as  indicated  by  the  language  in  which  he  has  chosen  to  express  hi 
self,  was  as  we  have  above  stated  it  to  be.  Being  so  satisfied  we  cannot  1h 
that  the  law  favors  the  vesting  of  estates  to  the  extent  of  defeating  the  testato 
intention.  Travis  v.  Morrison,  28  Ala.  498.  The  doctrine  laid  down  and  i 
plied  in  Tayloe  v.  Mosher^  29  Md.  444,  does  not  so  require.  On  the  contrai 
that  case  establishes  that  every  will  must  be  judged  of  by  its  own  "languaj 
terms,  and  phraseology."  Our  conclusion  is  that  Mrs.  Bailey  was  not  < 
titled  to  a  vested  estate  in  remainder,  under  the  will,  but  was  only  entit] 
to  life  estate;  and  that  on  her  death  Chancellor  Bailey,  her  then  only  survivi 
child,  took  the  whole  share  which  she  would  represent.  It  follows  that  t 
decree  of  the  circuit  court  from  which  appeal  was  taken  must  be  reversed, 

Inasmuch  as  this  decision  gives  the  appellant,  Chancellor  Bailey,  the  wh 
fund  and  estate  involved  in  this  controversy,  the  main  question  intended 
be  raised  by  the  second  appeal  contained  in  this  record  becomes  unlmporta 
The  petition,  the  dismissal  of  which  is  complained  of  in  this  appeal,  asked  1 
a  modirjcation  of  the  decree  to  the  extent  of  excluding  from  its  operation, 
far  as  appellee,  Love,  was  concerned,  certain  amounts  forming  part  of  t 
fund  alleged  to  be  the  proceeds  of  real  estate  sold  and  reinvested,  and  whi 
the  petitioner  claimed  retained,  under  the  provisions  of  the  will,  itsdistincti 
character  as  real  estate,  and  would  not  descend  from  Mrs.  Love  to  her  hi 
band,  even  if  she  took  a  part  of  the  estate.  By  the  dismissal  of  that  petitic 
with  costs,  the  appellant  was  injured,  and  the  decree  which  we  reverse  ^ 
upheld.  Under  our  view  the  appellant  takes  the  whole  estate,  and  the  qii 
tion  presented  by  the  petition  is  immaterial,  and  need  not  be  considered.  1 
order  dismissing  that  petition  will  therefore  simply  be  reversed,  withe 
further  consideration  of  the  question  presented  by  it.  Both  decrees  or  dec 
till  orders  from  which  appeal  has  been  taken  will  be  reversed,  and  the  petiti 
of  the  appellee  for  a  distribution  of  the  estate  must  be  dismissed.  The  coi 
of  these  appeals  will  be  paid  from  the  fund. 

Decrees  reversed,  and  appellee's  petition  dismissed- 


Coleman  d.  Applegarth  and  another, 

{Court  of  Ajtpeah  of  Maryland,    October  Temi,  1887.) 

Contract — Nudum  Pactum — Parol  Agrkement  to  Extend  Option. 

^  In  a!i  action  for  specific  performance  of  an  option  contract  to  parcbase  real  esta 

J  the  evidence  showed  that  plnintitf  paid  defendant  Applegarth  five  dollars  for 

'j  0]»tion  on  a  corner  lot  at  $645,  at  any  time  before  November  1,  1886.     Plain 

claimed  that  subsequently  Apple^^arth  made  a  verbal  extension  of  the  time  in  I 

J,  written  option  to  December  1, 1880.    On  November  9th,  Applegarth  sold  the  lot 

1  .  defendant  Bradley.    Between  that  date  and  December  1st.  p lain titf  tendered  App 

••"i^  garth  $(34o,  and  demanded  a  deed,  which  was  refused.     Held,  that  as  there  was 

V  consideration  for  the  extension  of  time,  it  was  nudum  pactum,  and  nut  enforceat 

Appeal  from  the  circuit  court  of  Baltimore  citj. 
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chard  Bernard,  for  appellant.  Sebastian  Brown  and  7.  8.  Soieeki,  tor 
llees. 

«y£Y,  C.  J.  €k)leraan,  the  appellant,  filed  his  bill  against  Applegarth  and 
ley,  the  appellees,  for  a  specific  performance  of  what  Is. alleged  to  be  a 
-act  made  by  Applegarth  with  Coleman  for  the  sale  of  a  lot  oi  ground  in 
itj  of  Baltimore.  The  contract  upon  which  the  application  is  made,  and 
h  is  sought  to  be  specifically  enforced,  reads  thus:  **For  and  in  conslder- 
of  the  sum  of  five  dollars  paid  me,  I  do  hereby  give  to  Charles  Coleman 
ption  of  purchasing  my  lot  of  ground,  north-west  corner,  etc.,  assigned 
i  by  Wriglit  and  McDermot  by  deed  dated,  etc.,  subject  to  the  ground-rent 
in  mentioned,  at  and  for  the  sum  of  $645  cash,  at  any  time  on  or  be- 
the  first  day  of  November,  1886."  It  was  dated  the  third  of  September, 
I  and  signed  by  Applegarth  alone. 

e  plaintiff,  Coleman,  did  not  exercise  his  option  to  purchase  within  the 
specified  in  the  contract,  but  he  alleges  in  his  bill  that  Applegarth,  after 
ng  the  contract  of  the  third  of  September,  1886,  and  before  the  expira- 
of  the  time  limited  for  the  exercise  of  the  option,  verbally  agreed  with  the 
tiff  to  extend  the  time  for  the  exercise  of  sucl^  option  to  the  first  of  De- 
ler,  1886.  It  is  further  alleged  that  about  the  ninth  of  November,  1886, 
i>ut  notice  to  the  plaintiff,  Applegarth  sold  and  assigned  by  deed  the  lot 
ound  to  Bradley,  for  the  consideration  of  $700;  and  that  subsequently, 
»rior  to  the  first  of  December,  1886,  the  plaintiff  tendered  to  Applegarth 
wf  ul  money  the  sum  of  $645,  and  demanded  a  deed  of  assignment  of  the 
I  ground,  but  which  was  refused.  It  is  also  charged  that  Bi-adley  had  no- 
>f  the  optional  right  of  the  plaintiff  at  the  time  of  taking  the  deed  of  as- 
nent  from*  Applegarth,  and  that  such  deed  was  made  in  fraud  of  the 
8  of  the  plaintiff  under  the  contract  of  September  8, 1886.  The  relief 
Hi  is  that  the  deed  to  Bradley  may  be  declared  void,  and  that  Applegarth 
be  decreed  to  convey  the  lot  of  ground  to  the  plaintiff  upon  payment  by 
itter  of  the  $645,  and  for  general  relief, 
e  defendants,  both  Applegarth  and  Bradley,  by  their  answers,  deny  that 

>  was  any  binding  contract  or  optional  right  existing  in  regard  to  the  sale 
e  lot,  as  between  Applegailh  and  the  plaintiff,  at  the  time  of  the  sale  and 
fer  of  the  lot  to  Bradley,  and  the  latter  denies  all  notice  of  the  alleged 
nnent  for  the  extension  of  the  time  for  the  exercise  of  the  option  by  the 
tiff;  and  both  defendants  rely  upon  the  statute  of  frauds  as  a  defense  to 
elief  prayed.  The  plaintiff  was  examined  as  a  witness  in  his  own  behalf, 
le  also  called  and  examined  both  of  the  defendants  as  witnesses  in  sup- 
of  the  allegation  of  his  bill.  But  without  special  reference  to  the  proof 
I,  the  questions  that  are  decisive  of  the  case  may  be  determined  upon  the 
as  allegeii  by  the  bill  alone  in  connection  with  the  contract  exhibited  as 
demurrer,  such  facts  being  considered  in  reference  to  the  grounds  of  de- 

>  interposed  by  the  defendants. 

e  contract  set  up  is  not  one  of  sale  and  purchase,  but  simply  for  the  op- 
to  purchase  within  a  specified  time,  and  for  a  given  price.  It  was  uni- 
%1  and  binding  upon  one  party  only.  There  was  no  mutuality  in  it,  and 
IS  binding  upon  Applegarth  only  for  the  time  stipulated  for  the  exercise 
e  option.  After  the  lapse  of  the  time  given,  there  was  nothing  to  bind 
bo  accept  the  price  and  convey  the  property;  and  the  fact  that  this  uni- 
il  agreement  was  reduced  to  writing  added  nothing  to  give  it  force  or 
itive  effect  beyond  the  time  therein  limited  for  the  exercise  of  the  option 
te  plaintiff.  It  is  quite  true,  as  contended  by  the  plaintiff,  that  as  a  gen- 
proposition  time  is  not  deemed  by  courts  of  equity  as  being  of  the  essence 
ntracts;  and  that  in  perfected  contracts,  ordinarily,  the  fact  that  the  time 
erformance  has  passed  will  not  be  regarded  as  a  reason  for  withholding 
fie  execution.    But  while  this  is  the  general  rule  upon  the  subject,  that 
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general  rule  hns  well-defined  exceptions,  which  are  as  constantly  recognized 
as  the  general  rule  itself.  If  the  parties  have,  as  in  this  case,  expressly 
treated  time  as  of  the  essence  of  the  agreement,  or  if  it  necessarily  follows 
from  the  nature  and  circumstances  of  the  agreement  that  it  should  be  so  re- 
garded, courts  of  equity  will  not  lend  their  aid  to  enforce  specifically  the  agree- 
ment, regardless  of  the  limitation  of  time.  2  Story,  Eq.  Jur.  §  776.  Here, 
time  was  of  the  very  essence  of  the  agreement,  the  nominal  consideration  be- 
ing paid  to  the  owner  for  holding  the  property  for  the  specified  time,  subject 
to  the  right  of  the  plaintiff  to  exercise  his  option  whether  he  would  buy  It  or 
not.  When  the  time  limited  expired,  the  contract  was  at  an  end,  and  the 
right  of  option  gone,  if  that  right  has  not  been  extended  by  some  valid  bind- 
ing agreement  that  can  be  enforced.  This  would  seem  to  be  the  plain  dictate 
of  reason,  upon  the  teims  and  nature  of  the  contract  itself;  and  that  is  the 
plain  result  of  the  decision  of  this  court  made  in  respect  to  an  optional  con* 
tract  to  purchase  in  the  case  of  Mauf/hlin  v.  Perry,  35  Md.  352,  859,  860. 

As  must  be  observed,  it  is  not  alleged  or  pretended  that  the  plaintiff  at- 
tempted to  exercise  his  option,  and  to  complete  a  contract  of  purchase,  within 
the  time  limited  by  the  written  agreement  of  the  third  of  September,  1886. 
But  it  is  alleged  and  sho>^n  that  before  the  expiration  of  such  time  the  defend- 
ant Applegaith  verbally  agreed  or  promised  to  extend  the  time  for  the  exercise 
of  the  option  by  the  plaintiff  from  the  first  of  November  to  the  first  of  Decem- 
ber, 1886,  and  that  it  was  within  this  latter  or  extended  period,  and  after  the 
property  had  been  sold  and  conveyed  to  Bradley,  that  the  plaintiff  proffered 
himself  ready  to  accept  the  property  and  pay  the  price  therefor.  It  is  quite 
clear,  however,  th^t  such  offer  to  accept  the  property  came  too  late.  Tliere 
was  no  consideration  for  the  verbal  promise  or  agreement  to  extend  the  time, 
and  such  promise  was  a  mere  ntidum  pactum  and  therefore  liot  enforceable, 
to  say  nothing  of  the  statute  of  frauds,  which  has  been  invoked  by  the  de- 
fendants. After  the  first  of  November,  1886,  the  verbal  agreement  of  Ap- 
plegarth  operated  simply  as  a  mere  continuing  offer  at  the  time  previously 
fixed,  and  which  offer  only  continued  until  it  should  be  withdrawn  or  other- 
wise ended  by  some  act  of  his;  but  he  was  entirely  at  liberty  at  any  time  be- 
fore acceptance  to  withdraw  the  offer;  and  the  subsequent  sale  and  transfer 
of  the  property  to  Bradley  had  the  effect  at  once  of  terminating  the  offer  to  the 
plaintiff.    Pom.  Spec.  Perf.  of  Contr.  §§  60.  61. 

The  principles  that  govern  in  cases  like  the  present  are  very  fully  and 
clearly  stated  by  the  English  court  of  appeals  in  chancery  in  the  case  of  Dick- 
inson V.  Dodda,  2  Ch.  Div.  463.  That  case,  in  several  of  its  features,  is  not 
unlike  the  present.  There  the  owner  of  property  signed  a  document  which 
purported  to  be  an  agreement  to  sell  it  at  a  fixed  price,  but  added  a  postscript, 
which  he  also  signed,  in  these  words:  "This  offer  to  be  left  over  until  Friday, 
9  o'clock  A.  M.," — ^twp  days  from  the  date  of  tlie  agreement.  Upon  applica- 
tion of  the  party  who  claimed  to  be  vendee  of  the  property  for  specific  perform- 
ance, it  was  held,  upon  full  and  careful  consideration  by  the  court  of  appeals, 
that  the  document  amounted  only  to  an  offer,  which  might  be  withdrawn  at 
any  time  before  acceptance,  and  that  a  sale  to  a  third  person,  which  came  to 
the  knowledge  of  the  person  to  whom  the  offer  was  made,  was  an  effectual 
withdrawal  of  the  offer.  In  the  course  of  his  judgment,  after  declaring  the 
written  document  to  be  nothing  more  than  an  offer  to  sell  at  a  fixed  price. 
Lord  Justice  Jambs  said:  "There  was  no  consideration  given  for  the  under- 
taking or  promise,  to  whatever  extent  it  may  be  considered  binding,  to  keep 
the  property  unsold  until  9  o'clock  on  Friday  morning;  but  apparently  Dick- 
inson was  of  opinion,  and  probably  Dodds  was  of  the  same  opinion,  that  he 
[Dodds]  was  bound  by  that  promise,  and  could  not  in  any  way  withdraw 
from  it,  or  retract  it,  until  9  o'clock  on  Friday  morning,  and  tlus  probably 
explains  a  good  deal  of  what  afterwards  took  place.  But  it  is  clearly  settled 
law,  on  one  of  the  closest  principles  of  law,  that  this  promise,  being  a  mere 
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ntidnm  pactum,  was  not  binding,  and  that  at  any  moment  before  a  complete 
accf'ptHnce  by  Dickinson  of  the  offer  Dodds  was  as  free  as  Dickinson  himself. 
That  being  tlie  state  of  things,  it  is  said  that  the  only  mode  in  which  Dodds 
could  assert  that  freedom  wiis  by  actually  and  distinctly  saying  to  Dickinson, 
•Now  I  withdraw  my  offer.'  It  appears  to  me  that  there  is  neither  prin- 
ciple nor  authority  for  the  proposition  that  there  must  be  an  express  and  act- 
ual withdrawal  of  the  offer,  or  what  is  called  a  retraction.  It  must,  to  con- 
stitute a  contract,  appear  that  the  two  minds  were  as  one,  at  the  same  mo- 
ment of  time;  that  is,  that  there  was  an  offer  continuing  up  to  the  time  of 
the  acceptance.  If  there  was  not  such  a  continuing  offer,  then  the  accept- 
ance comes  to  nothing.''  And  Lord  Justice  Melbish  was  quite  as  explicit 
in  stating  his  judgment,  in  the  course  of  which  he  said:  "He  was  not  in 
point  of  law  bound  to  hold  the  offer  over  until  9  o'clock  on  Friday  morning. 
He  was  not  so  bound  either  in  law  or  in  equity.  Weil,  that  being  so,  wlien 
on  the  next  day  he  made  an  agreement  with  Allan  to  sell  the  property  to  him, 
I  am  not  aware  of  any  ground  on  which  it  can  be  said  that  that  contract  with 
Allan  was  not  as  good  and  binding  a  contract  as  ever  was  made.  Assuming 
Allan  to  have  knov/n  of  it,  [there  is  some  dispute  about  it,  and  Allan  does 
not  admit  that  he  knew  of  it,  but  I  will  assume  that  he  did,]  that  Dodds  had 
made  the  offer  to  Dickinson,  and  had  given  him  till  Friday  morning  at  9  o'clock 
to  accept  it,  still  in  point  of  law  tliat  could  not  prevent  Allan  from  making 
a  more  favorable  ofPer  than  Dickinson,  and  entering  at  once  into  a  binding 
agreement  with  Dodds."  And  further  on  he  says:  "If  the  rule  of  law  is  that 
a  mere  offer  to  sell  property,  which  can  be  withdrawn  at  any  time,  and  which 
is  made  dependent  on  the  acceptance  of  the  person  to  whom  it  is  made,  is  a 
mere  nudum  pactum,  how  is  it  possible  that  the  person  to  whom  the  offer 
has  been  made  can  by  acceptance  make  a  binding  contract  after  he  knows 
that  the  person  who  has  made  the  offer  has  sold  the  property  to  some  one 
else?  It  is  admitted  law  that  if  a  man  who  makes  an  offer  dies,  the  offer  can- 
not be  accepted  after  he  is  dead ;  and  parting  with  the  property  has  very 
much  the  same  effect  as  the  death  of  the  owner,  for  it  makes  the  performance 
of  the  offer  impossible.  I  am  clearly  of  opinion  that  just  as  when  a  man  who 
has  made  an  offer  dies  before  it  is  accepted,  it  is  impossible  that  it  can  then 
be  accepted.  So  when  once  the  person  to  whom  the  offer  was  made  knows 
that  the  property  has  been  sold  to  some  one  else,  it  is  too  late  for  him  to  ac- 
cept the  offer;  and  on  that  ground  I  am  clearly  of  opinion  that  there  was  no 
binding  contract  for  the  sale  of  this  property  by  Dodds  to  Dickinson." 

In  this  case,  the  plaintiff  admits  that  at  the  time  he  proffered  to  Applegarth 
acceptance  of  the  previous  offer  to  sell  at  the  price  named,  he  was  aware  of 
the  fact  that  the  property  had  been  sold  to  Bradley.  It  was  therefore  too  late 
for  him  to  attempt  to  accept  the  offer,  and  there  was  not,  and  could  not  be 
made,  by  such  proffered  acceptance,  any  binding  contract  of  sale  of  the  prop- 
erty. It  follows  that  the  decree  of  the  court  below  dismissing  the  bill  of  the 
plaintiff  must  be  affirmed. 


Canton  and  others  v.  McQraw. 
(Qmrt  0/  Appeals  qf  Maryland.    November  18, 1887.) 

1.  EQumr— Suit  by  Graktob'b  Heirs  to  Sbt  Asidr  Dkbd— Propbe  Partus. 

Complainant,  the  son  of  a  deceaseil  fn'&ntor,  brought  a  suit  to  set  aside  his  deed 
for  fraud;  if  the  deed  was  set  aside,  he  and  his  brothers  and  sisters  would  have  iu- 
tere:its  in  the  real  estate  conveyed  by  the  deeii.  Held,  that  his  brothers  and  listers, 
as  well  as  tlxe  grantee  in  the  deed  and  her  husband,  were  proper  parties  to  the  suit. 

2.  Saxb— Laohbs. 

A  bill  to  set  aside  a  deed  for  fraud  was  filed  within  less  than  three  years  from  the 
date  of  the  deed,  and  16  months  after  the  death  of  the  grantor.  JBeld^  that  no  laches 
could  be  imputed  to  complainant. 
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3.  SAM»— PlBADIKO— MULTIFABIOUSNESS. 

Comiilainant,  id  a  bill  to  set  aside  a  deed  for  fraud,  asked  also  that  the  grantee 
in  tlie  deed  should  account  for  the  rents  and  profits  of  the  property  she  had  held 
un<ler  the  deed,  and  also  that  she  be  removed  from  her  trusteeship  under  the  will 
of  the  grantor  in  the  deed.  The  court  in  its  decree  dismissed  the  bill  so  far  as  it 
prayeil  for  her  removal  from  the  trusteeship,  for  multifariousness.  Keld^  that  this 
actiiin  of  the  court  was  authorized  under  equity  rule  33,  and  it  was  in  the  scope  of 
equity  jurisdiction  to  compel  the  fraudulent  grantee  to  account  for  the  rents  and 
profits. 

4.  Samb — PBACTica — Hbabino  FaBrnBR  Testhcoitt. 

In  a  suit  to  set  aside  a  deed,  the  court,  having  decided  to  set  It  aside,  gave  the 
coin)»luinant  leave  to  amend  by  making  the  executrix  and  trustee  under  the  will  of 
the  grantor,  his  father,  a  parly  as  such  executrix,  she  being  the  grantee  in  the  deed, 
and  alreadv  a  party  in  Jier  own  right.  Alter  the  executrix  was  served,  the  court 
refused  to  hear  further  testimony,  or  delay  the  passage  of  the  decree.  //isAithat,as 
the  grantee  had  taken  much  testimony  in  her  own  behalf,  and  needed  none  to  sus- 
tain her  title  as  executrix,  if  the  deed  was  set  aside,  the  order  of  the  court  was  a 
proper  one. 

5.  8aMR— EXAMIKER— RlOHT  TO  BAYS  ClbRK. 

Code  Md.  art.  16,  3  144,  gives  an  examiner  in  eanity  the  right  to  have  a  clerk 
write  down  the  testimony,  ffeld,  that  this  provision  of  the  Code  is  still  in  force, 
and  has  not  been  affected  by  any  equity  rule. 

6.  8am  B— Successive  ExAMiifEss. 

After  a  cause  was  at  issue  on  motion  of  the  complainant,  leave  was  ^iven  to  take 
'  testimony  before  any  examiner  of  the  court.  The  first  examiner  notified  to  take 
testimony  being  sick,  complainant  took  testimony  before  a  second,  and  finally  be- 
fore a  third,  examiner.  The  defendaiita  were  present  and  cross-examined  the  wit- 
nesses. The  court,  on  motion  of  complainant,  ordered  the  testimony  as  taken  to 
stand,  and  that  the  third  examiner  should  continue  taking  the  testimony  nnder  tbr 
original  order.  Held,  that  the  order  of  the  court  violated  none  of  the  equity  rules, 
nor  any  of  the  general  principles  of  equity. 

7.  Evidbkce—Lettbrs— Admissions  op  Pabtibs. 

In  a  suit  to  set  aside  a  deed  for  fraud  in  obtaining  it,  the  court  allowed  letters  to 
be  introduced,  written  by  parties  to  the  suit,  alleged  to  be  the  chief  perpetrators  of 
the  fraud,  but  written  after  the  deed  was  obtained.  Ee^d  that,  as  the  letters  con- 
tained admissions  uf  parties  to  the  suit  in  regard  to  the  fraudulent  obtaining  of  the 
deed,  those  portions  containing  the  admissions  were  admissible. 

Appeal  from  the  circuit  court  of  Baltimore  city. 

M.  Bannorif  Jos.  /.  GallagTier,  and  Frederick  C.  Cook,  for  appeUants. 
James  McCvlgan  and  Thos.  C.  Kuddell,  for  appellee. 

MiLLEB.  J.  The  principitl  question  involved  in  this  appeal  is  whether  that 
purt  of  the  decree  appealed  from,  which  vacates  and  annuls  the  deed  from 
James  McGraw  to  his  daughter  Mrs.  Canton,  is  correct.  But  before  consid- 
ering that  question  some  preliminary  matters  must  be  disposed  of. 

1.  We  entertaii^no  doubt  whatever  as  to  the  right  of  the  complainant  to 
file  a  bill  to  vacate  this  deed.  He  is  a  son  of  James  McGraw,  the  grantor, 
who  (lied  about  a  year  after  the  deed  was  executed,  leaving  a  will.  If  the 
deed  is  vacated,  he  will  be  entitled  under  that  will  to  an  interest  in  the  prop- 
erty embraced  in  the  deed.  Nor  have  we  any  doubt  but  that  be  was  right  in 
making  his  brothers  and  sisters,  as  well  as  Mrs.  Canton,  the  grantee,  and  her 
husband,  parties  defendant  to  the  suit.  These  brothers  and  sisters  will  also 
all  have  an  interest  under  their  father's  will  in  the  property  covered  by  the 
deed,  if  it  is  vacated,  and  the  bill  would  in  fact  have  been  defective  for  want 
of  proper  parties  if  they  had  not  been  made  parties  to  it. 

2.  We  are  equally  clear  in  opinion  that  the  averments  in  the  original  and 
supplemental  bills  are  sufllicient  to  let  in  all  the  direct  legitimate  proof  by 
which  this  deed  has  been  assailed.  There  is  no  rule  of  equity  pleading  which 
requires  the  pleader,  in  charging  fraud,  to  set  out  the  proof  by  which  he  ex- 
pects to  maintain  the  charge;  and  while  the  law  requires  the  fraud  to  be 
proved  by  clear  and  satisfactory  testimony,  it  allows  a  broad  scope  for  the  in- 
troduction of  facts  and  circumstances  bearing  even  remotely  upon  the  ques- 
tion. 
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Mrs.  Canton  was  executrix  and  trustee  under  the  will  of  her  father,  as  well 
as  grantee  in  the  deed,  and  the  court  below,  after  hearing  the  case  on  its  mer- 
its, and  having  decided  that  the  deed  should  be  vacated,  was  of  opinion  the 
bill  was  defective,  because  she  was  not  made  a  party  in  those  capacities,  as 
well  as  in  her  own  right  as  grantee  in  the  deed ;  the  effect  of  setting  aside  the 
deed  being  to  increase  the  property  she  would  receive  as  executrix  and  trus- 
tee; and  accordingly  held  the  case  over  until  the  bill  could  be  amended  so  as 
to  make  her  a  party  in  those  capacities.  The  complainant  then  filed  a  peti- 
tion reciting  briefly  the  averments  of  the  original  and  supplemental  bills,  and 
asking  leave  to  amend  the  same  by  interlineation,  so  as  to  make  Mrs.  Canton 
a  party  in  the  capacities  specified.  Upon  this  the  court  passed  an  order  grant- 
ing the  leave  to  amend  as  prayed,  and  directing  a  subpoena,  returnable  in  15 
days,  to  issue  to  Mrs.  Canton,  and  requiring  her  to  answer  the  bills  as  exec- 
atrix  and  trustee.  After  some  difficulty  and  delay  in  the  service  of  this  sum- 
mons, she  appeared  and  answered  the  bills  in  these  capacities.  In  this  an* 
swer  she  reiterates  and  adopts  the  answers  already  filed  by  her  husband  and 
herself  in  theii  own  right,  and  at  the  same  time  she  objected  to  all  the  proof 
already  taken,  and  claimed  she  was  not  bound  thereby,  because  she  was  not 
originally  made  a  party  as  executrix  and  trustee.  She  also  specially  excepted 
to  the  testimony  of  the  complainant,  upon  the  ground  that  he  was  an  incom- 
petent witness,  inasmuch  as  she  was  now  a  party  as  executrix.  The  com- 
plainant then  also  excepted  to  the  competency  of  the  defendant's,  upon  the 
same  ground.  The  court  sustained  the  exceptions  to  the  competency  of  the 
parties  on  both  sides,  under  the  evidence  act,  and  excluded  so  much  of  their 
testimony  as  had  been  given  on  their  own  offer,  but  refused  to  delay  the  pas- 
sage of  the  decree,  or  to  allow  further  evidence  to  be  taken  in  the  case,  and 
overruled  her  objection  to  the  other  testimony,  as  well  as  all  other  objections 
made,  either  by  herself  or  the  other  defendants,  to  the  immediate  passage  of 
the  decree.    Now  as  to  these  proceedings  our  opinion  is — 

1.  That  the  coui-t  was  right  in  refusing  to  allow  further  testimony  to  be 
taken,  and  also  in  overruling  all  other  objections  to  immediate  action  upon 
the  case  as  it  then  stood.  Mrs.  Canton  had  ample  opportunity,  of  which  she 
availed  herself  abundantly,  to  take  testimony  in  support  of  her  title  as  grantee 
in  the  deed,  and  she  needed  none  to  sustain  that  of  executrix  and  trustee,  if 
the  deed  was  set  aside.  She  was  in  fact  thus  brouf^ht  in  as  a  party,  in  order 
that  the  property  covered  by  the  deed  about  to  be  vacated  might  be  devolved 
upon  her  as  executrix  and  trustee  under  the  will,  and  that  her  title  to  such 
property  in  these  capacities  might  be  formally  adjudicated.  As  to  the  other 
defendants,  their  pecuniary  interest  was  to  have  this  property  pass  under  the 
bill,  and  not  to  Mrs.  Canton  absolutely,  and  in  her  own  right,  under  the  deed. 
Such  was  unquestionably  their  legal  interest,  whatever  may  have  been  their 
feelings  and  sympathies  in  behalf  of  their  sister.  On  their  part,  therefoi*e, 
there  could  be  no  legal  riglit  or  reason  for  delaying  the  passage  of  the  decree. 

2.  Whether  the  court  was  right  in  requiring  this  amendment  to  be  made, 
and  whether,  when  made,  the  court  was  right  in  excluding  by  reason  thereof 
the  testimony  of  the  parties  under  the  evidence  act,  are  questions  about  wliich 
we  need  express  no  decided  opinion,  and  for  this  reason:  if  the  evidence  be 
excluded,  the  testimony  in  favor  of  the  deed  will  be  less  strong,  and  that 
against  it  much  stronger.  It  would  therefore  be  for  the  advantage  of  the  ap- 
pellants, and  especially  of  Mrs.  Canton,  that  this  testimony  should  be  in  the 
case,  and  we  have  so  considered  it  in  reaching  our  conclusion  upon  the  main 
question  as  to  the  validity  of  the  deed. 

There  is  a  large  volume  of  testimony  in  the  record.  The  order  directing  it 
to  be  taken  was  issued  in  October,  1884,  and  it  was  not  returned  until  May, 
1886.  The  witnesses  are  numerous,  and  have  been  examined  at  great  length; 
to  one  of  them  no  less  than  482  cross-interrogatories  were  put,  and  to  another 
908.  A  great  deal  of  hearsay  and  irrelevantmatter  was  introduced,  to  which 
v.llA.no.3— 19 
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we  have  paid  no  attention  in  making  up  our  judgment,  and  it  is  need 
therefore  to  consider  in  detail  the  many  exceptions  to  portions  of  the  U 
mony  on  this  ground.  Of  tlie  other  exceptions  to  the  admissibility  of  evide 
only  one  is  of  sufficient  importance  to  require  notice.  A  number  of  leti 
which  passed  between  John  B.  McGraw  and  Michael  Canton  (some  of  wl 
were  written  by  the  former  to  Mrs.  Canton)  were  obtained  and  offered  in 
idence  by  the  complainant.  The  mode  in  which  they  were  obt^iined  can 
be  too  strongly  condemned,  but  it  does  not  render  them  inadmissible  as  i 
dence.  They  were  written  some  time  after  the  date  of  the  deed,  but  the  w 
ers  of  them  were  parties  to  the  suit,  and  were  the  two  to  whom,  with  ^ 
Canton,  the  testimony  on  the  partof  the  complainant  pointed  as  the  chief  ] 
petrators  of  the  alleged  fraud  in  regard  to  the  deed.  The  objection  to  th 
chiefly  relied  on,  is  that,  if  offered  as  declarations  of  co-conspirators  bind 
Mrs.  Canton,  they  are  inadmissible  because  the  conspiracy,  if  there  was 
in  fact,  ended  in  the  procurement  of  the  de^,  and  they  are  therefore  mei 
declarations  as  to  past  events.  The  court  below  sustained  this  objection,  \ 
held  the  letters  inadmissible  for  that  purpose,  but  considered  them  pertiE 
and  admissible  for  the  purpose  of  showing  the  relations  between  the  allej 
conspirators,  and  the  manner  in  which  they  lived  together  after  the  tram 
tion  was  completed.  But  according  to  our  reading  of  these  letters  somi 
them  contain  important  admissions  in  regard  to  the  fraudulent  obtaining 
this  deed;  and,  being  admissions  of  parties  to  the  suit,  those  portions  of  th 
which  contain  such  admissions  are  for  that  reason  admissible;  and  it  ia  tt 
admissions  alone  that  we  have  considered. 

Objections  have  also  been  made  to  the  testimony,  or  some  parts  of  it»  u 
the  ground  that  it  was  irregularly  and  unlawfully  taken.  As  to  these  ob 
tious  all  that  need  be  said  is: 

1.  That  there  is  nothing  in  the  equity  rules  adopted  by  this  court  to  prev 
the  examiner  before  whom  the  testimony  is  taken  from  having  a  clerk  to  w 
it  down.  No  provision  on  this  subject  is  made  by  these  rules,  and  role 
expressly  provides  that  "all  procedure  not  provided  foi*  by  the  foregoing  ri 
shall  remain  to  be  regulated  and  governed  by  existing  statutes,  and  by 
general  rules  and  principles  of  equity  pleading  and  practice  as  heretofore  es 
ing."  By  the  Code,  art.  16,  §  144,  the  right  to  have  a  clerk  to  write  down 
testimony  in  equity  cases  is  recognized,  and  his  per  diem  fixed.  That  stski 
is  still  in  force.  Of  course  the  examiner  must  be  present  when  the  testim 
is  taken,  but  we  find  no  evidence  in  this  record  that  any  testimony  that 
received  and  considered  by  the  court  below  was  taken  by  a  clerk  alone, 
of  the  presence  of  an  examiner. 

2.  We  find  no  error  in  the  court's  order  of  January,  1885.  The  first  oi 
passed  upon  the  application  of  the  complainant  in  October,  1884,  after 
cause  was  at  issue  upon  the  amended  and  supplemental  bill  and  ansv 
thereto,  granted  leave  to  the  parties,  in  the  usual  form,  to  take  testimony 
fore  any  one  of  tlie  standing  examiners.  The  complainant  then  took  sc 
testimony  before  Examiner  Wright,  who  acted  for  a  short  time  in  place 
Examiner  Tidy,  who  was  originally  notified  to  take  the  testimony,  but  ^ 
was  too  sick  to  act.  Mr.  Tidy  still  continuing  indisposed,  the  complain 
made  arrangements  for  continuing  the  taking  of  testimony  before  Exami 
Stock  bridge,  and  proceeded  to  take  testimony  before  him.  In  December,  1^ 
the  authority  of  Mr.  Stockbridge  to  act  was  denied  by  a  witness  against  wli 
he  had  issued  an  attachment  to  compel  her  appearance  to  testify.  The  c( 
plainant  thereupon  filed  his  petition,  stating  what  had  been  done,  and  ask 
of  the  court  authority  to  continue  the  taking  of  testimony  before  Mr.  Stc 
bridge,  and  that  the  testimony  heretofore  taken  might  stand  as  if  taken  un 
the  original  order  of  October,  1884.  Upon  this  petition  the  court  passed 
01  der  in  question,  on  the  ninth  of  January,  1885,  ordering  the  testimony  h< 
tofore  taken  to  stand  as  taken  regularly  before  one  of  the  examiners,  i 
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authorizing  and  directing  Mr.  Stockbridge  to  continue  taking  the  testimony 
under  the  original  order  of  October,  1884.  In  passing  tliis  order  the  court, 
in  our  opinion,  violated  no  provision  of  the  equity  rules,  nor  any  general  rule 
or  principle  of  equity  practice;  moreover,  at  the  taking  of  all  the  testimony 
prior  to  the  passage  of  this  order,  the  solicitor  of  the  appellants  were  present, 
and  cross-examined  the  witnesses. 

It  is  further  contended  that  the  bills  should  be  dismissed,  upon  the  grounds 
of  multifariousness  and  laches. 

1.  The  amended  and  supplemental  bill  is  said  to  be  multifarious  because  it 
prays,  not  only  that  the  deed  be  vacated,  but  that  Mrs.  Canton  may  be  re- 
moved from  her  trusteeship  under  the  will,  and  may  be  also  required  to  ac- 
count for  the  rents  and  profits  of  the  property  she  has  held  under  the  deed. 
But  the  decree  appealed  from  dismisses  the  bill,  so  far  as  it  prays  for  Jier  re- 
moval from  the  trust.  This  action  of  the  court  is  expressly  authorized  by 
equity  rule  33,  which  was  adopted  for  the  very  purpose  of  relieving  a  bill 
from  the  objection  of  being  multifarious,  and  to  save  it  from  being  dismissed 
in  toto  oa  that  ground.  As  to  the  prayer  for  an  account,  we  are  clearly  of 
opinion  it  does  not  make  the  bill  multifarious.  A  court  of  equity  has  un- 
doubted jurisdiction  to  vacate  a  deed  for  fraud,  and  when  a  bill  is  filed  for 
that  purpose,  the  court  will,  if  it  is  vacated,  proceed  to  do  full  and  complete 
justice  to  all  parties  interested  in  the  property.  It  will  sell  the  property,  if 
necessary,  and  distribute  the  proceeds,  and  will  always  see  to  it  that  it  goes  to 
the  parties  entitled  to  it.  To  require  an  account  from  the  fraudulent  grantee, 
of  the  rents  and  profits  during  the  time  he  has  held  the  property  under  the 
fraudulent  deed,  is  clearly  witliin  the  scope  of  the  power  and  jurisdiction  of 
the  court  in  such  cases. 

2.  The  defense  of  laches  always  depends  upon  the  circumstances  of  each 
case.  Here  the  bill  was  filed  within  less  than  three  years  after  the  date  of 
the  deed,  and  only  about  16  months  after  the  death  of  the  grantor.  Under 
all  the  circumstances  of  the  case  disclosed  by  the  record,  we  do  not  think 
laches  can  be  imputed  to  the  complainant  in  the  assertion  of  his  right. 

Having  thus  disposed  of  all  the  preliminary  matters  we  deem  of  sufficient 
importance  to  notice,  we  come  to  the  main  question  in  the  case:  Has  the 
complainant  made  good  his  cliarges  against  the  validity  of  this  deed?  We 
have  carefuUy  read  and  considered  the  proof  on  this  subject,  relying  upon 
none  that  is  open  to  any  valid  objection,  and  rigidly  excluding  from  our  minds 
all  extraneous  and  irrelevant  matters  found  in  the  record.  The  testimony  of 
the  chief  witnessee  on  either  side  is  in  hopeless  and  irreconcilable  conflict  on 
most  important  and  material  points,  so  that  one  or  the  other  must  be  dis- 
credited. Upon  this  main  question  the  learned  judge  of  the  circuit  court 
(Judge  Fisher)  has  prepared  an  able  and  elaborate  opinion.  In  that  opin- 
ion he  says:  '*!Fully  appreciating  the  gravity  of  the  litigation  to  the  parties, 
and  plainly  sensible  of  the  responsibilities  resting  upon  myself,  I  have  given 
to  the  case  more  time  and  more  careful  consideration  than  to  any  other  argued 
before  me."  He  reached  the  conclusion  that  the  deed  is  invalid,  and  should 
be  vacated.  After  a  like  careful  examination  of  the  case  we  have  reached  the 
same  conclusion,  and  are  content  to  rest  our  affirmance  of  his  decree  on  this 
point  upon  his  opinion. 

Decree  affirmed  and  cause  remanded. 


Blakeslee  v.  Ttlee. 

(Supreme  Onirt  of  Errors  of  Connecticut,    June  Term,  1887.) 

1.  Hiohwayb—Eotablibhmeki^Descbiption  of  Place  of  Beoinwinq — Action  for  Ob- 
btbuctinq. 

Gen.  St.  Conn.  p.  253,  {  1,  provides  that  if  any  person  place  anything  on  a  high- 
way by  which  the  paasage  oi  travelers  shall  be  obstracted,  or  the  highway  incum- 
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bered,  it  shall  be  deemed  a  common  nnisance.  By  the  surrey  of  the  lay-out  of 
road  the  eastern  point  was  fixed  near  B.*8  house,  thence  to  run  by  courses  24  ro< 
to  a  heap  of  stones.  Held,  in  a  qui  tarn  action  for  obstructing  the  highway,  that  U 
place  of  beginning  was  accurately  fixed. 

2.  Sams— Ebtablishmsht— Payxsht  or  DAMAon— Prbsumption  raoM  Usbr. 

A  town  in  1819  voted  in  favor  of  establishing  a  hij^hway,  providing  one  E.  shou! 
pay  half  the  expense.  The  town  records  showed  that  it  had  paid  one-half.  Tl 
road  had  been  maintained  at  the  ex|>ense  of  tiie  town  for  70  years.  Held  that,  ui 
der  these  circumstances,  it  will  be  presumed  the  owners  of  the  land  taken  for  tl 
road  have  been  paid  their  damages. 

8.  Same— Gates  upon  Highway— OBaxBucnoN. 

In  1819  a  highway  was  laid  out  with  a  gate  at  each  end,  and  one  intermediatel 
it  was  described  in  the  lay-out  as  *'a  pent  highway."    Hefd,  that  the  character 
the  road  as  a  highway  was  not  qualified  by  the  authorization  of  gates  upon  it,  ai 
those  using  it  were  entitled  to  the  protection  of  the  statute  against  unauthorized  o 
structions  on  it. 

4.  Same— Pbebumftion  or  Hiobt  to  Obstruct. 

In  a  qui  tarn  action  for  obstructing  a  highway  by  placing  bars  across  it,  it  w 
found  that  defendant  and  his  ancestors  owning  the  land  adjoining  the  highwt 
had  maintained  bars  during  the  summer,  and  sometimes  in  the  winter,  at  the  plac 
in  quv^ttion,  fW>m  1818  to  1879,  bv  common  consent.  In  1874  defendant  applied 
the  seli  'Allien  for  permission  to  keep  the  bars  there,  which  was  refused.  Held,  th 
there  whs  no  presumption  that  defendant  had  acquired  from  the  public  the  rig;] 
to  obstruct  this  highway. 

T.  B.  Doolittle,  for  appellant.  W.  B,  Stoddard  and  L.  C.  Loomis,  for  aj 
pellee. 

Beabdslet,  J  This  is  a  qui  tarn  action,  brought  upon  the  statute  again 
nuisances.  The  statute  is  as  follows:  "If  any  person  shall  place,  or  8uff< 
to  remain,  anything  in  a  highway,  or  dig  up  the  ground  therein,  by  which  tl 
passage  of  travelers  shall  be  obstructed  or  endangered,  or  the  highway  incun 
bered,  the  same  shall  be  deemed  a  common  nuisance,"  etc.    Gen.  St.  p.  251 

§1. 
It  was  admitted  that  the  defendant  obstructed  the  way  in  question,  bypla^ 

ing  bars  across  it,  but  the  parties  were  at  issue  upon  the  question  whjth( 

sucli  way  was  a  highway  within  the  meaning  of  the  statute  quoted.    Tfc 

plaintifif  claimed  that  it  was  laid  out  as  such  in  the  year  1819,  and  offered  i 

evidence  a  petition  by  Calvin  Eaton  and  others,  to  the  selectmen  of  the  tow 

of  Branford.  for  a  highway  from  the  Northford  road,  etc.,  dated  the  twent 

eth  of  September,  1817,  and  a  survey  and  lay-out  by  the  selectmen  of  a  wa 

between  the  points  named  in  the  petition,  to  be  incumbered  by  three  gate 

one  at  each  end,  and  one  intermediately,  and  described  in  the  lay-out  as 

pent  road,  and  again  as  a  pent  highway.    It  is  stated  in  the  lay-out  that  **saj 

pent  highway"  is  laid  out  at  the  joint  expense  of  Calvin  Eaton  and  the  tow 

of  Branford,  and  appended  to  the  lay-out  is  a  certificate  by  Calvin  Eaton  i 

his  acceptance  of  the  location  and  conditions  of  the  above  described  '^pei 

highway. "    The  plaintiff  also  offered  in  evidence  a  vote  of  the  town  of  Brai 

ford,  passed  April,  1819,  approving  this  ''pent  highway,  provided  that  Calvi 

Eaton  pays  one-half  the  expense  of  it,"  and  the  following  extract  from  tt 

town  records:  "1818,  1819.    Expense  of  pent  road,  Northford.    ♦    ♦    ♦ 

damages  and  expense,  laying  out,  $33.74."    It  is  found  that  the  road  so  lai 

out  is  the  one  in  question. 

The  defendant  objected  to  the  lay-out,  claiming  it  was  void  for  uncertaint 
respecting  the  eastern  terminus  of  the  road.  By  the  survey  the  eastern  in 
tial  point  is  fixed  near  Peter  ElwelPs  house,  and  thence  the  road  is  to  run,  b 
given  courses,  24  rods  to  a  heap  of  stones.  It  is  apparent  that  by  runnin 
the  line  back  on  the  given  courses,  from  the  heap  of  stones,  the  place  of  Ix 
ginning  could  be  accurately  fixed. 

The  defendant  claims  that  it  does  not  appear  that  the  selectmen  found  tt 
road  to  be  of  common  convenience  and  necessity.    Such  a  finding  in  terms  J 
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necessary,  as  it  is  involved  in  tlie  action  by  the  selectmen  in  laying  it  out. 
umsend  v.  Hayle,  20  Conn,  7. 

The  defendant  also  claims  that  it  does  not  appear  that  damages  have  been 
id  to  the  owners  of  land  taken.  The  court  has  failed  to  make  any  specific 
ding  on  the  question,  but  it  appears  that  Eaton  agreed  to  pay  one-half  the 
mages,  which  he  has  presumably  done,  in  view  of  the  fact  that  the  road  has 
?n  maintained  by  the  town,  and  used  for  nearly  70  years,  and  the  extract 
»m  the  records  is  evidence  that  the  town  has  paid  the  other  half.  If  there 
\a  no  evidence  on  the  subject,  such  payment  should  be  conclusively  pre- 
med  after  such  a  lapse  of  time.  The  court  finds,  as  already  suggested,  that, 
ince  the  establishment  of  said  pent  road  in  1819,  the  same  has  been  free  to 
persons  desiring  to  use  it,  but  has  been  mostly  used  for  farm  purposes,  and 
'  the  carting  of  wood  and  charcoal,  and  occasion^ly  by  other  persons,  and 
it  it  has  been  maintained  by  the  town,  and  repaireid  as  a  public  highway" 
>m  the  time  when  it  was  laid  oat  and  established. 

Upon  these  facts  the  defendant  claims  that  the  road  was  not  a  highway 
thin  the  meaning  of  the  statute  referred  to,  by  reason  of  the  gates  upon  it 
icted  and  maintained  by  authority  of  the  town.  Pent  roads,  or  pent  high* 
lys,  are  not  provided  for  by  the  statutes  of  this  st<ite.  Provision  is  made 
r  two  kinds  of  ways  only — highways  and  private  ways;  one  for  public,  and 
9  other  for  private  use.  The  defendant  suggests  that  this  way  is  a  private 
e,  but  there  is  nothing  in  its  lay-out  or  history  to  characterize  it  as  such. 
le  selectmen  are  now  empowered  to  authorize  the  erection  of  gates  or  bars 
ross  private  ways.  Gen.  St.  p.  234,  §  19.  But  the  statute  giving  them  this 
wer  was  first  passed  in  1822,  some  years  after  the  road  was  laid  out.  It  is 
!ar  that  the  selectmen  attempted  to  lay  out  this  road  as  a  highway,  and  if 
?y  failed  to  do  so,  it  is  because  of  the  provision  for  gates  upon  it.  Irrespect- 
3ly  of  such  lay-out,  the  use  which  has  been  made  of  the  road  by  the  public 
r  nearly  70  years,  and  the  action  of  the  town  regarding  it,  would  afford  suf- 
ient  evidence  that  it  is  a  highway,  unless  they  are  controlled  by  the  fact  of 
» gates.  It  is  apparent  that  the  gates  were  authorized  merely  to  save  the 
pense  of  fences  next  to  the  road,  upon  the  idea  that  in  view  of  the  kind  and 
lount  of  travel  likely  to  pass  over  it,  they  would  not  be  a  serious  impediment 
it.  If  they  were  so  in  fact,  a  question  might  arise  whether  the  selectmen 
town,  acting  as  they  do  in  behalf  of  the  state  in  the  laying  out  and  main- 
lance  of  highways,  would  have  power  to  authorize  them.  But  assuming 
Sit  in  the  present  case  they  had  such  power,  the  character  of  the  road  as  a 
^hway  was  not  qualified  by  the  authorization  of  gates  upon  it,  and  those 
ing  it  were  entitled  to  the  protection  of  the  statute  against  unauthorized  ot>- 
-uctions  upon  it.  Ang.  Highw.  p.  19,  g  24;  Whiiingham  v.  Botoen,  22 
;.  317,  in  which  case,  the  question  being  whether  a  pent  road  authorized 
the  statutes  of  Vermont  was  a  highway.  Judge  Bedfibld  says:  "Those 
j^hways  which  are  permitted  to  be  pent  are  as  much  public  highways  as  any 
iers,  free  to  all  persons  who  may  have  occasion  to  pass  along  them." 
The  defendant  claims  that  he  has  acquired  by  prescription  the  right  to  main- 
n  the  bars  complained  of  across  the  highway.  The  finding  is  conclusive 
ainst  him  on  this  point.  It  is  found  that  he  and  his  ancestors,  from  whom 
has  derived  title  to  his  land  adjoining  the  highway,  have  maintained  bars 
the  place  in  question,  during  the  summer,  and  sometimes  in  winter,  from 
18  or  1819  down  to  1879,  but  that  the  bars  were  so  kept  there  by  common 
Qsent,  and  without  any  claim  of  right  so  to  do,  and  that  in  1874  the  defend- 
t  applied  to  the  selectmen  for  permission  to  keep  the  bars  there,  which  was 
t  given.  Under  such  circumstances,  if  the  injury  had  been  to  individual 
[)perty,  no  presumption  of  a  grant  of  the  right  to  maintain  the  bars  would 
Ise;  certainly  it  cannot  be  presumed  that  he  has  acquired  from  the  public 
3  right  to  obstruct  this  highway.    2  Greenl.  Ev.  §  539. 
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Brioham  V.  Boss* 

(Supreme  Court  of  Errors  qf  OonnecHcut,    Jannary  Term,  18S7.)' 

Deed— Co WBTBDcrioN— Convey AKCB  or  Watbb-Poweb. 

a  deed  to  plaintilf' s  grantors  gave  them  the  right  to  construct  a  ditch,  across  the 
lands  of  grantee  to  their  own,  for  the  purpose  of  carrying  the  water  from  a  river  to 
run  mills  and  water- works,  and  also  the  privilege  of  constructing  another  ditch  to 
carry  the  water  back,  again.  From  the  upper  to  the  lower  ditch  there  was  a  fall  of 
14  feet  4  inches  in  the  river.  Mills  were  erected,  and  all  the  fall  in  the  river  had 
been  used  from  the  time  of  the  deed  in  1807  to  the  present  time,  ffeld  that,  as  tliere 
was  no  limitation  or  reservation  of  the  right  conveyed,  it  must  have  been  the  inten- 
tion of  the  parties  to  convey  the  entire  fall  from  the  upper  to  the  lower  end  of  the 
tract. 

J.  L,  Hunter,  for  appellant.    John  Jf.  Hall,  tOT  appellee.. 

Park,  C.  J.  This  case  depends  upon  the  construction  to  be  given  to  the 
deed  to  the  plaintiff's  grantors  of  June  1,  1807  That  deed  conveyed  a  tract 
of  land  by  particular  description  to  the  grantees,  their  heirs  and  assigns,  and 
then  proceeded  as  follows:  "And  also  the  right,  privilege,  and  benefit  of  open- 
ing a  ditch  on  our  land,  in  tlie  most  convenient  place^  twelve  feet  wide,,  with 
proper  and  convenient  room  to  throw  the  earth,  to  convey  the  water  fjx)m  tlie 
Willimantic  river  to  the  aforesaid  premises,  for  the  purpose  of  carrying  a 
grist-mill,  saw-mill,  and  any  other  water-works  that  may  be  erected  on  the 
premises;  and  also  the  like  liberty  is  hereby  given  to  said  grantees  to  open  u 
sufficient  and  proper  ditch  to  drain  the  water  from  the  above  premises  to  the 
said  river;  said  ditch  to  be  made  in  the  most  convenient  place,. doing  the  least 
damage."  ' 

The  case  finds  that  the  plaintiff  is  the  owner  of  all  the  rights comveyed  by 
the  deed ;  that  when  the  deed  was  given  the  grantors  owned  a  tract  of  land 
bounded  westerly,  for  about  three-fourths  of  a  mile,. on  Willimantic  river; 
that  from  the  upper  to  the  lower  line  of  this  tract  there  was  a  fall  of  about  14 
feet  and  4  inches  in  the  river;  that  the  grantees  went  into  possession  of  tiie 
premises  conveyed  by  the  deed,  built  a  mill  upon  them,  and  used  all  the  fall 
of  the  river  in  the  running  of  the  mill,  drawing  the  water  from  it  at  the  up- 
per end  of  the  tract,  and  returning  it  at  the  lower  end ;.  and  that,  from  the 
time  the  deed  was  given  to  the  present  time,  all  the  tali  has  been. sO' used  by 
the  original  grantees  and  those  holding  under  them.. 

We  think  the  construction  which  the  parties  themselves  have  put  upon  the- 
deed  for  this  long  peiiod,  under  which  the  plaintiff  and  his  grantors  have 
claimed  and  used  the  entire  fall  from  the  upper  tothe  lower  end  of  the  tract,, 
is  the  proper  one.  The  deed  contains  no  reservation  of  the  fall, — no  limita- 
tion of  the  right  conveyed;  but,  on  the  contrary,  uses  language  adapted  to  a^ 
conveyance  of  the  entire  fall  on  the  grantors^  land.  The  grantees  had  the 
right  to  take  the  water  of  the  river  to  their  mill  from  the  upper  line  of  the 
grantors'  land,  as  they  did,  and  return  it  to  the  river  at  the  lower  extremity 
of  their  land,  for  by  the  terms  of  the  deed  they  were  required  tooonsult  only 
their  own  convenience  in  the  matter.  Besides  this,,  the  entire  fall  of  the  river 
on  the  grantors'  land  was  only  14  feet  and  some  inches,,  scarcely  enough  for 
one  mill  privilege.  Obviously,  if  only  a  part  of  the  fall  was  conveyed,  there 
would  be  almost  a  certiiinty  of  loss.  There  would  have  been,  therefore,  no- 
motive  on  the  pai-t  of  the  grantees  to  purchase  anything  less  than  tlie  entire 
fall,  but  a  strong  motive  to  the  contrary.  That  such  must  have  been  their 
Intention  is  therefore  not  only  probable,  but  the  practical  construction  of  the 
deed  given  to  it  at  the  time  shows  that  both  parties  so. then  understood  it* 

There  is  no  error  in  the  judgment  appealed  from.. 

(In  this  opinion  the  other  judges  concurred.) 
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Denneny  V.  Webster,  Clerk,  etc. 

{Supreme  OouH  of  Rhode  Island.    October  22,  1887.) 

Irtoxicatiko  Liquobs  —  CoKVicrioN  FOR  Illboal  8al«  —  Appeal  —  Timb  of  Fiuno 
Reasoks. 

Petitioner  was  sentenced  for  keeping  intoxicating  liquors  for  sale  in  violation  of 
Pub.  Laws  R.  I.  c.  596,  as  amended  by  cliapter  634,  and  brought  in  reasons  of  ap- 
peal on  the  second  day  of  the  term  of  the  court  to  which  -he  appealed.  The  clerk 
reiiised  to  file  and  docket  the  reasons  of  appeal,  and  the  petitioner  askeii  a  man- 
damun  to  compel  the  clerk  to  do  so.  Meld  that,  under  section  32  of  chapter  596, 
amended  by  section  3  of  chapter  634,  providing  that  reasons  for  appeal  from  sen- 
tence for  any  offense  under  those  chapters  shallbe  filed  at  least  five  days  before  the 
sitting  of  the  court  appealed  to,  it  was  too  late  to  file  such  reasons  on  the  second 
day  of  the  term,  even  though  Fub.  St.  R.  I.  c.  219,  containing  the  general  provis- 
ions in  regard  to  criminal  appeals,  allows  the  appellant  to  file  bis  reasons  on  such 
seoond  day. 

Petition  for  a  writ  of  mandamus  to  clerk  of  court  of  common  pleas,  Provi- 
dence county. 

Hugh  J.  Carroll  and  Thomas  F.  McParlin,  for  relator.  Ziba  0.  Slocum, 
Atty.  Gen.»  for  respondent. 

DuRFEE,  C.  J.  This  is  a  petition  for  a  writ  of  manctamus  to  issue  to  the 
respondent,  as  clerk  of  the  court  of  common  pleas,  commanding  him  to  re- 
ceive, file,  and  docket  certain  reasons  of  appeal.  The  appeal  was  taken  to  the 
court  of  common  pleas  at  the  term  now  liolding,  from  a  sentence  of  the  dis- 
trict court  of  the  Tenth  judicial  district,  as  on  complaint  against  the  present 
petitioner  for  keeping  intoxicating  liquors  for  sale  in  violation  of  Pub.  Laws 
R.  I.  c.  596,  of  May  27, 1886,  as  amended  by  chapter  634  of  May  4, 1887.  The 
reasons  of  appeal  were  brought  in  on  the  second  day  of  the  term,  and  were 
refused  on  the  ground  that  they  should  have  been  filed  at  least  five  days  be- 
fore the  sitting  of  the  court.  The  question  is,  were  they  rightly  refused  ? 
The  answer  to  the  question  depends  upon  the  construction  to  be  given  to  cer- 
tain provisions  of  the  Public  Statutes  and  the  Public  Laws. 

There  is  no  statute  which  expressly  fixes  the  last  day  for  filing  reasons  of 
appeal  in  criminal  cases.  The  general  provisions  in  regard  to  criminal  ap- 
peals are  contained  in  Pub.  St.  K.  L  c.  219.  The  second  section  of  the  chap- 
ter provides  that,  when  an  appeal  is  taken,  the  appellant  shall  be  required  to 
give  recognisumce,  with  condition  that  he  will  file  his  reasons  of  appeal  in  the 
court  appealed  to  on  or  before  the  second  day  of  the  term.  This  seems  to  fix 
by  implication  such  second  day  as  the  last  day  for  filing  the  reasons.  Since 
the  enactment  of  the  Public  Statutes,  chapter  596  of  the  Public  Laws,  entitletl 
"An  act  for  the  suppression  of  intemperance,"  and  chapter  634  in  amendment 
of,  and  in  addition  to,  chapter  596  have  been  passed.  Section  32  of  chapter 
596,  as  amended  by  section  3  of  chapter  634,  provides  that,  on  appeal  from 
sentence  for  any  offense  under  said  chapters,  "the  appellant  shall  be  required 
to  give  recognizance,  *  *  *  with  condition  that  he  will  file  his  reasons  of 
api)eal,  in  the  court  appealed  to,  at  least  five  days  before  the  sitting  of  said 
court."  This  provision  evidently  supersedes  the  provision  of  section  2  of 
chapter  219  for  appeals  from  sentences  for  offenses  under  chapters  596  and 
684,  and  it  seems  to  fix  the  fifth  day  before  the  sitting  of  the  court  appealed 
to  as  the  last  day  for  filing  reasons  of  appeal  in  such  appeals,  instead  of  the 
second  day  of  the  term.  As  we  have  seen,  the  appeal  taken  by  the  relator  was 
an  appeal  from  sentence  under  chapters  596  and  634.  He  has  evidently  com- 
mitted a  breach  of  his  recognizance  by  not  filing  his  reasons  at  least  five  days 
before  the  sitting  of  the  court.  How,  then,  has  he  the  right  to  have  his  rea- 
sons brought  in  on  the  second  day  of  the  term,  filed,  and  docketed?  He 
claims  the  right  by  section  4  of  chapter  219,  which  has  not  been  superseded 
bj  any  corresponding  provision  of  chapters  596  and  634.    Section  4  provides 
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that  if  an  appellant,  having  given  recognizanoe,  shall  neglect  to  file  his  re 
sons,  in  the  court  appealed  to,  on  or  before  the  second  dav  of  the  term,  heslu 
be  defaulted  on  the  i*ecognizance,  and  the  attorney  general  shall  file  the  pape 
in  the  case,  and  proceed  in  the  same  naanner  as  if  the  reasons  had  been  fih 
on  or  before  the  second  day.  It  is  contended  that  this  provision  recogniz 
the  right  of  an  appellant  to  file  his  reasons  on  the  second  day  of  the  term,  ai 
that  it  is  therefore  the  duty  of  the  clerk  to  receive  them .  Section  4  was  f  rami 
with  reference  to  section  2  of  the  same  chapter,  and  naturally  adopts  the  la 
guage  prescribed  for  the  recognizance  required  by  section  2;  but  evidently  tl 
purpose  of  section  4,  in  the  provision  referred  to,  Is  not  to  give  the  appellai 
until  the  second  day  of  the  term  to  file  his  reasons,  but  to  prescribe  what  shi 
be  done  in  case  he  neglects  to  file  his  reasons  on  or  before  the  second  day  : 
accordance  with  his  recognizance;  and  therefore  the  section,  if  applied 
appeals  under  chapters  596  and  634,  cannot  be  held  to  give  the  appellant  u 
til  such  second  day  to  file  his  reasons,  but  must  be  construed  according  to  i 
purpose,  as  prescribing  that  the  appellant  shall  be  defaulted  if  he  neglects 
file  his  reasons  at  lesist  five  days  before  the  sitting  of  the  court,  in  accordam 
with  his  recognizance,  ani  that  thereupon  the  attorney  general  shall  proee< 
as  stated.  Is  section  4  capable  of  being  so  construed  and  applied?  Doubtle 
the  language  of  the  section  is  not  such  as  would  have  been  chosen  if  the  se 
tion  had  been  originally  designed  to  be  so  applied;  but  we  cannot  suppose  th; 
the  genenil  assembly  intended  to  relieve  defaulting  appellants,  under  cliapte 
596  and  634,  from  the  consequences  attending  defaults  in  the  case  of  oth< 
appellants,  and  therefore  the  section  should,  if  it  can  reasonably,  be  construe 
as  applicable.  The  language  is,  "if  the  appellant  neglects  to  file  his  reasoi 
071  or  b^ure  the  second  day. "  Applying  the  language  to  the  case  of  an  appe 
hint  who  is  bound  by  his  recognizance  to  file  his  reasons  at  least  five  days  b 
fore  court,  does  not  such  appellant  neglect  to  file  his  reasons  on  or  before  tl 
second  day,  when  he  neglects  to  file  them  at  legist  five  days  before  the  cour 
as  his  recognizance  requires,  instead  of  waiting  until  the  second  day  of  tl 
term,  wheh  he  has  no  right  to  file  them?  We  incline  to  think  so.  Indee< 
we  think  such  must  be  the  conclusion,  unless  the  provision  of  section  4  i 
question  be  rejected  as  inapplicable;  and  if  the  provision  is  rejected,  then  thei 
can  be  no  question  but  that  the  reasons  were  rightly  refused,  because  in  th: 
case  there  is  plainly  nothing  but  section  32  of  chapter  596,  as  amended  t 
chapter  634,  to  determine  the  time  for  filing,  and  that  section  fixes  the  tine 
as  at  least  five  days  before  court.  The  relator  has  clearly  committed  a  breac 
of  his  recognizance,  and  is  liable  to  default  therefor  under  Pub.  St.  R.  I.  ( 
248,  §  24,  whether  liable  under  chapter  219,  §  4,  or  not. 
The  petition  must  be  denied  and  dismissed. 


Ck>GGESHALL  V.  Groves  and  others. 

(Supreme  Court  of  Rhode  Island,    November  5,  1887.) 

Intoxicatiho  Liquors— Prohibitory  Amkhdment— Prior  License—Actiok  ok  Bok 

The  amendment  to  the  Rhode  Island  constitution,  prohibiting  the  sale  of  into: 

icating  linuors  to  be  used  as  a  beverage,  did  not  take  away  the  right  to  recover  fi 

the  breach  of  the  condition  of  a  bond  given  pursuant  to  the  requirements  of 

license  law  in  force  before  and  upon  the  adoption  of  said  amendment. 

Stiness,  J.  This  suit  is  brought  upon  a  bond  which  was  given  pursuai 
to  the  provisions  of  Pub.  St.  c.  87,  upon  an  application  for  a  license  to  se 
intoxicating  liquor.  Under  the  statute,  the  license  could  not  issue  until  th 
bond  was  given,  with  condition  not  to  violate  any  of  the  provisions  of  tl: 
law.  The  license  was  granted  for  the  year  from  July,  1882,  to  July,  188- 
and  the  breach  of  the  condition  is  alleged,  and  has  been  found  by  the  jury,  t 
have  been  in  August,  1882.  May  15, 1886,  an  amendment  to  the  constitutio 
of  the  state  went  into  effect,  prohibiting  the  sale  of  intoxicating  liquors  to  t 
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used  as  a  beverage.  On  the  first  of  July  following,  this  action  was  com- 
menced, and  after  a  verdict  for  the  plaintiff  the  defendant  moved  in  arrest  of 
judgment,  upon  the  groand  that  the  amendment  to  the  constitution  repealed, 
unconditionally,  the  license  law  then  in  force,  and  such  repeal  took  away  the 
right  to  recover  upon  the  bond  which  was  given  pursuant  to  its  requirements. 
They  claim  that  the  purpose  of  the  bond  was  to  create  a  penalty  for  a  violation 
of  the  act,  additional  to  other  penalties  therein  prescribed,  and  the  penalties 
were  wiped  out  together  by  the  amendment  to  the  constitution. 

The  amendment  undoubtedly  repealed  any  provision  of  law  which  was  in- 
consistent with  it,  for  such  a  law  thereupon  became  unconstitutional.  The 
amendment,  however,  relates  only  to  the  sale  of  liquor.  It  doas  not  directly 
annul  any  right  of  action,  or  right  to  prosecute  an  action.  But  the  defend- 
ants argue  that  it  does  this  indirectly,  because  chapter  87  constituted  a  license 
system,  of  which  the  provision  relating  to  bonds  was  a  part,  and  that  the  chap- 
ter and  system,  in  every  part,  became  unconstitutional,  and  therefore  re- 
pealed, upon  the  adoption  of  the  amendment.  We  do  not  need  to  decide,  in 
this  case,  whether  this  is  so  or  not,  for,  assuming  that  the  chapter  was  thus 
repealed,  aa  claimed  by  the  defendants,  we  still  think  the  present  action  can 
be  maintained* 

It  is  beyond  question  that  when  a  statute  is  repealed,  without  a  saving 
clause,  all  authority  to  proceed  solely  under  that  statute  is  gone,  for  it  is  no 
longer  in  existence.  Hence  if  one  has  been  convicted  under  it,  he  cannot  be  sen- 
tenced or  subjected  to  a  penalty  for  the  violation  of  the  act;  and  if  an  action, 
dependent  upon  the  act,  has  been  commenced,  it  cannot  be  further  prosecuted ; 
for,  when  the  statute  is  taken  away,  all  proceedings  which  depend  upon  it 
must  fall.  So,  too,  if  a  right  of  action  is  given  by  statute,  it  is  also  taken 
away  with  the  statute,  and  cannot  be  carried  to  judgment.  This  result  nec- 
essarily follows  from  the  dependence  of  the  proceedings  upon  the  statute. 

The  case  of  Dillon  v.  Linder,  86  Wis.  344,  is  an  illustration  of  this  rule. 
A  suit  was  brought  to  recover  damages,  under  what  is  known  as  the  ciVil 
damage  section  of  a  liquor  law.  The  repeal  of  the  law  took  away  the  right  of 
action.  As  the  right  to  recover  no  longer  existed,  there  could  be  no  judg- 
ment, just  as  in  a  criminal  case  there  could  have  been  no  sentence.  The  case 
of  Rood  V.  Railway  Co. .  43  Wis.  146.  is  to  the  same  effect.  But  when  the  cause 
of  action  is  one  that  may  subsist  and  be  prosecuted  independently  of  a  stat- 
ute, the  repeal  neither  takes  away  the  right  of  action  nor  the  right  to  proceed. 
T})e  rule,  in  both  cases,  is  clearly  stated  in  Graham  v.  RaUtoay  Co.,  53  Wis. 
473,  484,  10  N.  W.  Rep.  609:  "Those  rights  of  action  which  are  expressly 
given  by  the  statute,  and  do  not  exist  outside  of  the  statute,  are  necessarily 
destroyed  by  its  repeal;  but  rights  of  property  or  causes  of  action  which  ac- 
crue to  a  party,  and  which  indirectly  depend  upon  the  statute,  are  not  neces- 
sarily destroyed  by  its  repeal."  Accordingly,  where  a  statute  made  it  un- 
lawful to  charge  a  greater  sum  for  transporting  freight  than  that  prescribed 
in  the  act,  and  an  action  had  been  brought  to  recover  back  an  excess  that  had 
been  paid  under  protest,  it  was  held  that  the  subsequent  repeal  of  the  statute 
did  not  take  away  the  plaintiff ^s  right  to  recover,  because  he  had  the  right 
under  a  common-law  action,  and  the  onlj^  necessary  reference  to  the  statute 
was  to  ascertain  what  was  unlawful  at  the  time.  In  Butler  v.  Palmer,  1  Hill, 
324,  a  right  to  redeem  under  a  mortgage,  given  by  statute,  was  held  to  fall 
with  tlie  repeal  of  the  statute,  but  Judge  Oowen,  in  the  opinion,  recognized 
a  distinction  between  inchoate  rights  arising  under  a  statute  which  is  de- 
stroyed, and  rights  which  may  stand  independently  of  the  statute.  Qrey  v. 
Trade  Co,,  bb  Ala.  387,  was  an  action  to  recover  damages  which  resulted  to 
the  plaintiff  from  the  failure  of  the  defendant  to  conform  to  the  requirements 
of  an  act  of  congress,  which  was  subsequently  repealed.  The  court  decided 
that  the  suit  could  be  maintained  upon  the  ground  that  it  was  not  a  penal  ac- 
tion,  nor  a  suit  in  the  nature  of  a  penal  action,  under  the  statute,  but  a  suit 
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which  stood  upon  a  common-law  right  of  recovery.  See,  also,  Conley  v.  Pdl- 
mer,  2  N.  Y.  182;  Palmer  v.  CorUy,  4  Denio,  374. 

The  doctrine  of  these  cases  seems  to  be  decisive  of  this  case.  This  is  a  suit 
upon  a  bond.  The  cause  of  action  does  not  depend  upon  the  statute,  although 
it  grew  out  of  it.  The  suit  is  maintai  nable  as  a  common-law  suit.  Jurisdiction 
of  the  form  or  cause  of  action  was  not  given  by  the  statute.  It  is  not  a  suit 
for  a  penalty  imposed  by  the  statute.  The  bond  was  rather  a  security  to  the 
municipal  corporation,  about  to  grant  a  license,  that  the  licensee  would  not 
be  an  offender  against  the  law.  The  only  necessary  reference  to  the  statute 
is  to  ascertain  whether  the  obligation  still  subsists  by  reason  of  a  breach  of 
its  condition,  which  happens  to  involve  the  question  whether  the  statute  was 
violated.  If  the  principal  violated  the  law,  and  thus  broke  the  condition,  the 
bond  tiiereby  becune  due.  It  was  recoverable  in  an  action  of  debt,  which  was 
not  taken  away  by  a  repeal  of  the  statute,  and  which  can  now  be  prosecuted. 
The  amendment  direct^  the  general  assembly  to  provide  by  law  for  carrying 
it  into  effect.  At  the  May  session,  1886,  a  law  was  passed  repealing  chapter 
87,  but  saving  all  penalties  and  forfeitures  which  had  accrued  under  it. 
Upon  the  view  which  we  have  taken  of  the  case,  it  is  not  necessary  to  pass 
upon  this  phase  of  the  right  to  maintain  the  action. 

The  motion  in  arrest  of  judgment  must  be  denied. 


Barron  v.  Arnold. 

(Supreme  Omrt  of  Rhode  Island,    November  17,  1887.) 

1.  Attachmknt— What  Subjectt  to — Intoxicating  Liquor. 

The  sale  of  liquor  in  Rhode  Island,  by  any  person,  except  a  registered  pharmacist 
or  his  assistant,  without  a  license,  being  unlawful,  such  goods  cannot  be  attached. 

2.  Intoxicatino  Liquors— Sbizurb  under  Attachxrnt— Action  to  Rboovbr. 

Pub.  St.  R.  I.  c.  87, 1  65,  provides  "  no  action  of  any  kind  shall  be  had  or  main- 
tained in  any  court  of  this  state  for  the  possesion  or  the  value  of  any  liquors  held, 
purchased,  or  sold,  contrary  to  the  provisions  of  this  chapter."  Hefdy  that  this  seo- 
tiun  applies  onlv  to  actions  where  a  party  seeks  to  recover  the  possession  or  value 
of  liquors,  which  by  some  act  of  bis  own,  or  by  some  act  or  contract  to  which  he 
was  a  party,  are  held,  or  have  been  disponed  of,  in  violation  of  law,  and  does  not 
prevent  the  owner  of  such  Uqaors  from  recovering  them  when  seised  under  attach- 
ment. 

3.  Same — Saloon  Run  in  Namb  or  Aobnt— Estoppel. 

Plaint! tf  owned  a  saloon  and  the  liquors  therein.  The  saloon  was  ran  under  a 
license  granted  to  his  agent,  who  represented  himself  to  be  the  proprietor.  The 
liquors  were  attached  as  the  property  of  the  agent.  Held,  that  plaintitf  could  main- 
tain an  action  of  replevin  for  his  property,  and  was  not  estopped  by  allowing  the 
a^ent  to  hold  himself  out  as  the  proprietor. 

Stiness,  J.  The  statement  of  facts  shows  that  the  plaintiff  owned  cer- 
tain liquors  kept  by  him  for  sale  in  a  saloon,  under  a  license  granted  to  his 
agent,  Brown.  The  defendant  attached  the  liquors,  on  a  suit  against  Brown, 
as  liis  propei-ty,  and  the  plaintiff  then  replevied  them,  in  this  suit.  The  de- 
fendant pleads  property  in  Brown,  and  avows  his  taking  under  the  attach- 
mf'iit.  At  the  time  of  the  attachment,  no  one,  other  than  a  registered  phar- 
niiicist  or  his  assistant,  could  sell  liquor  without  a  license.  Under  a  similar 
law,  it  has  been  held  in  Massachusetts  and  Maine  that  such  property  is  not 
attachable.  It  cannot  be  sold  without  a  viohition  of  the  law.  The  attach- 
ment, tlierefore,  cannot  be  perfected  by  sale  under  execution.  If  it  cannot 
be  sold  and  its  proceeds  applied  to  the  execution  by  the  officer,  the  reasonable 
conclusion  is  that  it  cannot  be  attache<1,  for  all  that  could  be  done  with  it,  on 
attachment  without  sale,  would  be  to  hold  it  indefinitely.  Ingalls  v.  Bakert 
13  Allen,  449;  Nichols  v.  Valentine,  36  Me.  322.  See  contra^  Howe  v.  8tew- 
arU  40  Vt.  145. 

The  defendant  contends  that  Pub.  St.  c.  87,  §  65.  prevents  the  plaintiff 
from  maintaining  his  action,  because,  having  no  license,  he  was  keying  the 
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liquor  for  sale  illegally.  The  section  is:  "No  action  of  any  kind  shall  be  had 
or  maintained  in  any*  court  of  this  state,  for  the  possession  or  the  value  of 
any  liquors  held,  purchased,  or  sold,  contrary  to  the  provisions  of  this  chap- 
ter. "  As  this  provision  is  in  derogation  of  ordinary  rights  in  regai-d  to  prop- 
erty, it  should  be  strictly  construed.  It  does  not  strip  liquor  of  its  character 
as  property,  and  prohibit  actions  for  the  possession  or  value  of  all  liquors,  but 
it  relates  solely  to  actions  for  liquoi-s  held,  etc.,  contrary  to  law.  What  then 
is  ttie  force  of  the  word  "  held  *'  as  applicable  to  this  case  ?  We  think  the  section 
must  have  been  intended  to  apply  to  that  class  of  actions  where  a  plaintiff 
seeks  to  recover  the  possession  or  value  of  liquors,  which,  by  some  act  of  his 
own,  or  by  some  act  or  contract  to  which  he  is  a  party,  are  held,  or  have  been 
disposed  of,  in  violation  of  law.  The  section  cannot  mean  an  illegal  holding 
by  the  defendant  alone,  for  if  liquora  were  in  a  defendant's  possession  legiti- 
mately, without  any  violation,  or  connivance  at  violation,  of  law,  on  the  part 
of  th  ^  plaintiff,  clearly  the  defendant's  unlawful  act  should  not  deprive  a 
plaintiff  of  his  remedy;  for  this  would  enable  a  defendant  to  take  advantage 
of  Iiis  own  wrong.  But  if  a  plaintiff  had  sold  or  delivered  liquors  to  a  de- 
fendant to  b'd  sold  without  license,  so  that  both,  to  some  extent,  were  parties 
to  the  violation  of  the  law,  then  under  this  section  the  plaintiff  could  not 
maintain  his  action  for  the  possession  or  value  of  the  liquors  so  held  by  the 
defendant.  The  provision  is  based  upon  the  principle  that  the  law  will  not 
aid  a  party  in  enforcing  an  illegal  transaction.  To  apply  the  principle,  how- 
ever, the  transaction  which  is  the  subject  of  the  suit  must  be  illegal,  or  one 
entered  into  for  illegal  purposes. 

The  case  before  us  calls  for  no  enforcement  of  an  unlawful  transaction,  as 
betwetm  the  plaintiff  and  defendant.  Admitting  that  the  plaintiff  was  keep- 
ing tliis  liquor  for  sale  without  a  license,  as  under  the  agreed  facts  undoubt- 
edly he  was,  the  question  is  whether  his  property,  so  held,  can  be  taken  to 
pay  another  man's  debt;  whether  the  legislature  intended,  in  such  a  case,  to 
lay  open  his  property  as  free  booty  to  any  one  who  might  seize  it.  We  do  not 
tliink  the  provision  was  intended  to  go  to  this  extent.  In  Hoioe  v.  Stewart^ 
supra,  the  plaintiff  had  sold  liquor  to  one  Kirk,  to  be  disposed  of  by  him  con- 
trary to  law,  and  it  was  attached  as  Kirk's  property.  The  plaintiffs  replev- 
ied, claiming  they  had  stopped  the  goods  in  transitu.  Upon  agreed  facts,  the 
court  decided  that  the  property  had  become  Kirk's  by  arrival  at  its  destina- 
tion, and  that  it  could  be  attached.  This  was  enough  to  dispose  of  the  case; 
but  the  court  added  that  the  section  prohibiting  actions  for  liquors  unlawfully 
held  denied  the  plaintiff  any  right  of  action,  even  if  the  goods  were  in  tran- 
situ. This,  however,  is  not  inconsistent  with  the  view  we  have  taken  of  the 
section,  for  the  plaintiffs  were  seeking  to  enforce  a  right  under  a  contract, 
the  purpose  of  which  was  known  to  be  in  contravention  of  law.  In  Iowa  the 
question  came  exactly  as  in  this  case,  under  a  similar  statute.  A  majority  of 
the  court  held  that  the  plaintiff  could  maintain  his  action.  The  scope  of  the 
section  is  fully  and  very  vigorously  considered  in  both  opinions  in  the  Ccise, 
but  we  think  the  conclusion  of  the  majority  of  the  court  is  the  sounder.  Monty 
V.  Amesont  25  Iowa,  383. 

The  defendant  further  claims  that  the  plaintiff  is  estopped  from  asserting 
his  title,  because  he  allowed  Brown  to  hold  himself  out  as  the  proprietor  of 
the  saloon .  There  is  no  estoppel  in  this  case.  The  defendant  attached  Brown's 
interest  in  the  property,  and  it  is  admitted  that  he  had  none.  If  the  creditor 
of  Brown  were  a  party  to  the  suit,  the  fact  that  his  debt  was  contracted  be- 
fore Brown  went  into  the  saloon  would  be  enough  to  dispose  of  the  question 
of  his  estoppel.    Exceptions  overruled. 
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Townsend's  Appeal. 

(Supreme  CbnH  of  Pennsylvania,    October  Term,  1887.) 

Abatement— By  OKArE--8TjBSTiTOTioN  of  Admikistbator— How  Brought  in. 

The  record  shows  that  this  suii  was  brought  by  plaintiff  against  defendant  Kill 
and  Townsend,  his  surety  on  a  promissory  note.  Townsend  died  after  the  suit  was 
brought,  and  before  trial,  and  his  ^administrators  were  erroneously  substituted  aa 
co-defendauts,  as  they  claixu,  wici)^>ut  their  knowledge  or  consent,  and  without  no- 
tice. The  record  failed  to  show  at  all  how  they  were  brought  in.  Held,  that  the 
record  was  fatally  defective. 

Certiorari  to  common  pleas,  Armstrong  county. 

This  suit  was  brought  by  Simon  Truby  against  John  W.  Hill  and  John  H. 
Townsend,  his  surety  on  a  note  signed  by  them,  dated  August  11,  1883,  pay- 
able April,  1884,  for  <^125.  Townsend  died  after  suit  was  brought,  and  bis 
administrators  were  substituted. 

M.  F.  Leason  and  David  Barclay ^  for  defendants,  appellants.  Joseph  Buf- 
fington  and  John  F.  Whitworth,  for  appellees. 

Green,  J.  The  record  shows  a  substitution  of  administrators,  but  it  does 
not  show  that  it  was  done  at  their  instance,  or  by  their  authority,  or  by  any  one 
acting  for  them.  They  claim  that  it  was  done  without  their  knowledge  or 
consent,  and  without  any  notice  to  them;  and  that,  in  consequence  thereof, 
they  were  ignorant  of  the  trial,  and  the  cause  was  tried,  and  verdict  rendered 
against  them,  in  their  absence.  Of  courae  this  is  contrary  to  the  plainest 
legal  principles,  and  the  error  must  be  corrected.  Where  the  record  does  not 
show  that  the  substitution  was  done  at  the  instance  of  the  administrators  or 
their  counsel,  it  should  show  that  they  were  brought  on  the  record  by  some 
sort  of  notice  or  process.  *  A  scire  facias^  or  a  rule  to  show  cause  in  the  proper 
proof  of  service,  would  be  suitable,  and  are  the  usual  methods  employed.  In 
the  present  case,  the  record  does  not  inform  us  how  the  representatives  of 
the  deceased  party  were  brought  in,  nor  that  they  were  brought  in  at  all.  and 
in  that  respect  it  is  fatally  defective,  and  cannot  sustain  the  verdict  and  judg- 
ment. 

Judgment  reversed  as  to  Townsend's  administrators,  and  order  of  sabsti- 
tution  stricken  off. 


Beck  9.  Kittanking  Water  Co. 
(Supreme  Court  of  Penneyivania,    October  Term,  1887.) 

1.  Contract— Construction— Supply  of  Water. 

Plaintiff  had  a  contract  with  a  water  company  to  be  supplied  with  water  for  use 
about  his  brewery.  The  brewery  was  destroyed  by  fire,  owing,  as  plaintiff  claimed, 
to  deficiency  of  water.  Held^  that  the  plaintiff  had  no  contract  with  defendant  for 
a  supply  of  water  for  the  extinguishment  of  fires.  Defeudanc  owed  him  no  du^ 
in  this  respect,  and  on  the  basis  of  such  contract  he  had  no  cause  of  action. 

2.  Same— Privity— Remote  Interest. 

Defendant  was  under  contract  to  supply  a  town  with  water  for  the  extin^isbment 
of  fires.  Plaintiff's  brewery  in  the  town  was  destroyed  by  fire,  owing  to  deficiency 
of  water.  Held,  that  plaintiff's  interest  in  the  contract  was  too  remote  to  raise  such 
privity  therein  as  would  enable  him  to  maintain  a  suit  against  defendant. 

Error  to  common  pleas,  Armstrong  county. 

The  plaintiff  carried  on  the  business  of  brewing  beer  in  the  borough  of 
Kittanning.  His  brewery  and  stock  were  destroyed  by  fire.  The  defendant 
is  a  corporation,  chartered  by  special  act  of  assembly,  and  authorized  to  sup- 
ply the  borough  of  Kittanning  and  its  residents  with  water.  Plaintiff  had  a 
hydrant  supplied  by  defendant  with  water  for  the  use  of  plaintiff  about  his 
brewery.  When  the  fire  was  first  discovered,  plaintiff  attached  hose  to  the 
hydrant,  and  attempted  to  throw  water  through  the  hose  on  the  fire,  but  no 
water  came.    Under  a  contract  between  the  U)rough  and  defendant,  the  lat- 
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ter  had  erected  fire  plags,  and  had  covenanted  to  supply  these  plugs  with 
water.  For  these  plugs  the  borough  paid  defendant.  The  money  for  this 
was  realized  from  the  taxation  of  the  borough  inhabitants.  Plaintiff  claimed 
that  at  the  time  of  the  fire  there  was  not  an  ordinary  supply  of  water  at  the 
plugs  near  the  brewery;  that,  if  that  supply  had  been  thei*e,  the  brewery  and 
its  contents  could  have  been  saved.  Upon  these  grounds  the  plaintiff  claimed 
that  the  defendant  was  liable  to  him.  The  defendant's  counsel  moved  a  com- 
pulsory nonsuit,  and  the  court,  H.  J.  CuMMm,  P.  J.,  delivered  the  follow- 
ing opinion  and  judgment:  "After  a  very  ffdl  and  able  discussion  by  counsel 
of  the  question  involved  in  this  motion,  I  arrive  at  the  following  conclusions: 
The  evidence  does  not  show  any  unlawful  or  wrongful  act  done  by  the  de- 
fendant, nor  any  neglect  committed  by  the  defendant,  which  occasioned  the 
injury  to  the  plaintiff  complained  of.  The  evidence  disclosed  no  duty  due 
from  the  defendant  to  the  plaintiff  the  omission  to  perform  which  would  sus- 
tain an  action  on  the  case.  Por  these  reasons,  and  those  assigned  in  the  mo- 
tion, the  motion  for  a  compulsory  nonsuit  is  allowed,  and  judgment  of  com- 
pulsory noneuit  is  now  entered.  To  which  ruling  of  the  court  plaintiff's 
counsel  take  an  exception,  and  at  their  request  bill  sealed." 

Counsel  for  plaintiff  moved  the  court  in  banc  to  take  off  the  judgment  of 
oompolsory  nonsuit.    The  motion  was  refused,  and  plaintiff  brings  error. 

/.  R.  Henderson,  H.  2V.  Snyder,  and  W.  S.  Pier,  for  plaintiff.  McCain  eft 
Ltaton,  for  defendants.  ^ 

Feb  Cjtbiau,  The  plaintiff  in  this  case  had  no  contract  with  the  defend- 
ant for  a  supply  of  water  for  the  extinguishment  of  fires,  hence  it  owed  him 
no  duty  in  this  respect,  and  on  the  basis  of  such  contract  he  had,  of  course^ 
no  cause  of  action.  As  to  the  contract  with  the  borough,  with  that  he  had 
nothing  to  do.  That  was  a  matter  between  the  municipality  and  the  water 
company,  and  his  interest  in  it  is  too  remote  to  raise  such  a  privity  therein  as 
would  enable  him  to  maintain  this  suit.  The  judgment  of  the  court  below  is. 
affirmed. 


Bbowkback  and  others  v.  Ozias. 

(JShnrreme  C&url  ^f  Penntuhania.    October  8,  18S7.) 

MoKTGAG»— Notick—Rbcgbdiko  Acra— Orphakb'  Court  Sales. 

A  mortgage  was  execnted  in  1829,  and  assigned  to  A.  in  1855,  who  failed  to  record 
his  assignment  until  ISSa.  In  1865  the  mortgagor  died,  and  his  administrator,  by 
authority  of  the  orphans'  coarc,  sold  the  mon^gaged  premises  for  payment  of  debts. 
The  administrator^  deed  to  the  purchaser,  B.,  recited  that  the  conveyance  was  sub- 
ject to  the  payment  of  a  certain  mortgage  of  $1,000  unto  A.  The  account  of  said 
administrators  was  duly  confirmed.  In  it  credit  was  claimed  for  the  amount  of 
the  mortgage  as  a  debt  paid.  It  appeared  in  reality  that,  bj'  an  arrangement  with 
B.,  the  sum  was  not  paid,  but  was  deducted  from  the  purchase  money.  B.  paid  in- 
terest thereon  to  A.,  and  in  1873  conveyed  the  premises  to  G.  by  a  deed  containing 
a  like  reservation.  C.  also  paid  interest  to  A.,  but  in  1874  conveyed  the  premises 
to  D.  by  deed  which  contained  no  reservation,  and  took  a  mortgage  for  part  of  the 

Surchase  money.  C.  continued  to  pay  interest  to  A.  until  1881,  and  then  ceased  to 
o  so.  Meantime  E.,  who  was  assignee  of  the  purchase-money  mortgage  by  D.  to 
C,  issued  a  id,  fa,  thereon,  and  in  1878  bought  in  theproperty  at  sheriff's  sale.  In  a 
icLfa,  by  A.  against  the  original  mortgagor,  and  K.  as  terre-tenant,  Ae/d,  that  E, 
had  a  right  to  assume  that  A.*s  mortgage  was  discharged  by  the  orphans'  courtsale, 
and  that,  there  being  no  evidence  oiexpress  notice  to  him  of  the  contrary,  he  was 
in  the  position  of  a  bona  fide  purchaser  for  value  without  notice,  and  as  such  enti- 
tled to  judgment  in  his  favor;  that  the  recitals  in  the  deeds  to  and  from  C.  were 
not  sufficient  to  charge  £.  with  notice  of  the  fact  that  the  mortgage  had  been  kept 
alive,  and  that  they  constituted  at  best  but  an  equitable  lien  on  the  land,  which  waa^ 
discharged  by  the  sherifT's  sale  to  E. 

Error  to  common  pleas,  Montgomery  county. 
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Scire  facias,  sur  mortgage,  by  Mira  M.  Brownback  and  Lewis  C.  Brown- 
back,  administrators  of  the  estate  of  George  Grubb,  or  Krupp,  deceased,  against 
John  Walters,  with  notice  to  George  Ozias,  terre-tenant. 

John  Walters,  in  the  year  1829,  was  the  owner  of  certain  real  estate  in  tiie 
township  of  Marlborough,  upon  which  he  borrowed  the  sum  of  61t000  of  one 
John  Welker,  and  secured  the  sum  on  said  reai  estate,  by  a  mortgage  and  bond 
dated  April  1,  1829,  for  said  $1,000,  payable  the  first  day  of  April  then  next, 
said  mortgage  being  duly  recorded.  On  the  ninth  day  of  April,  A.  D.  1855, 
this  mortgage  was  assigned  to  ene  George  Grubb,  (or  Krupp,  in  German,) 
which  assignment  was  not  recorded  until  April  10,  188B.  The  interest  was 
paid  by  the  said  John  Walters  to  said  Welker  and  Grubb  yeai-ly,  up  to  the 
time  of  Walters'  death,  who  died  intestate  about  the  year  1865.  Catharine 
Walters  and  Charles  Walters,  his  son,  became  administrators,  and  they,  un- 
der an  order  of  the  orphans*  court  of  Montgomery  county,  dated  August  23, 
1865,  exposed  the  said  mortgaged  premises  to  public  sale,  but,  failing  to  get 
a  satisfactory  price,  subsequently  sold  the  same  at  private  sale  to  Jacob  Q. 
Hartzel,  but  returned  the  same  as  sold  at  public  sale,  for  the  sum  of  $3,383.53, 
which  included  the  mortgage  debt  of  $1,000,  and  which  it  was  agreed  by  the 
seller,  purchaser,  and  mortgagee  should  not  be  paid,  but  be  and  remain  a 
charge  on  said  real  estate  sold  and  conveyed  May  25,  1866,  to  said  Jacob  Q. 
Hartzel  for  the  sum  of  $2,383.53,  subject  to  said  $1,000  mortgage.  Jacob  Q. 
Hartzel  never  paid  the  principal  of  said  mortgage,  but  paid  the  interest  thereon 
yearly  to  said  Greorge  Grubb,  of  Chester  county,  so  long  as  Grubb  lived,  as  be 
had  agreed  to  do.  On  the  twenty-ninth  of  October,  1873,  said  Hartzel  con- 
veyed the  real  estate  bound  by  this  $1,000  mortgage  to  one  Israel  Wood,  and 
by  the  deed  made  expressly  "subject,  nevertheless,  to  the  payment  of  a  certain 
mortgage  of  $1,000  unto  George  Grubb,  of  the  county  of  Chester,  and  all  in- 
terest accruing  due  thereon  from  the  first  day  of  April  ultimo."  Grubb  died 
in  the  fall  of  1874.  Wood  paid  the  interest  due  on  the  same  to  him  while  be 
lived,  and  afterwards  to  his  administrators  until  and  including  1880.  Wood 
having  neglected  to  pay  the  interest  in  1881,  the  administrators  made  inquiry, 
and  found  Wood  had  sold  it  September  24, 1874,  to  Edward  Mitchell,  and  took 
from  him,  in  part  payment  of  the  purchase  money,  a  mortgage  for  $3,250. 
This  mortgage  was  assigned  to  James  W.  Sunderland,  who  in  turn  assigned 
it  to  George  W.  OziaS,  the  terre-tenant  defendant  in  this  suit. 

The  property,  with  these  mortgage  liens  of  $1,000  and  $8,250  upon  it,  was 
afterwards  sold  at  sheriff's  sale  upon  a  judgment  obtained  on  the  subsequent 
mortgage  of  $3,250  to  said  George  W.  Ozias.  The  sale  took  place  August  23, 
1878,  as  before  stated.  The  administrators  of  Grubb  knew  nothing  of  these 
proceedings  until  1881,  when  they  attempted  to  collect  that  year's  interest  of 
Wood. 

The  court  charged  that  the  defendant  terre-tenant,  Ozias,  was  a  bona  fide 
purchaser  for  value  without  notice,  and  that  the  verdict  must  be  for  the  de- 
fendant. Verdict  and  judgment  accordingly.  Plaintiffs  thereupon  took  this 
writ. 

G.  R.  Fox,  Franklin  March,  and  H,  M.  Brownback,  for  plaintiffs  in  error. 

A  person  has  constructive  notice  of  the  contents  of  any  instrument  under 
which  he  claims,  or  to  which  he  is  referred  by  such  instrument.  Trrfts  v. 
King,  18  Pa.  St.  159;  Butcher  v.  Yocum,  61  Pa.  St.  170;  Biddle  v.  Moore, 
3  Pa.  St.  161;  White  v.  Foster,  102  Mass.  375;  George  v.  Kent,  7  Allen.  16; 
Dexter' 8  Appeal,  81  Pa.  St.  403;  Parke  v  Chadwick,  8  Watts  &  S.  96;  iSer- 
geant  v.  Ingeraoll,  7  Pa.  St.  340;  Jertnon  v.  Lyon,  81  Pa.  St.  107.  Con- 
structive notice  is  evidence  of  notice.  Whatever  is  sufficient  to  put  a  party 
upon  inquiry  Is,  in  equity,  held  to  be  good  notice  to  bind  him.  Speer  v, 
Evans,  47  Pa.  St.  141;  BilUngton  v.  Welsh,  5  Bin.  134;  Bank's  Appeal,  36 
Pa.  St.  458;  Melon's  Appeal.  96  Pa.  St.  477;  Bpley  v.  Witherow.  7  Watts, 
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163;  Lodge  v.  Simonton,  2  Pen.  &  W.  439;  Mviliken  v.  Graham,  72  Pa. 
St.  490;  Angier  v.  Schieffelin,  Id.  109;  Bancroft  v.  Ccwwen,  13  Allen,  50; 
KnoufY.  Thompson,  16  Pa.  St.  364;  ^<?Z/a«  v.  Lloyd,  2  Watts,  401;  Ofifrfew 
V.  PoTterfield,  34  Pa.  St.  191;  MaiU  v.  iiider,  59  Pa.  St.  167;  Hottemtein  v. 
I.€Tch,  104  Pa,  8t.  464;  Parke  v.  ifceZcy,  90  Pa.  St.  59;  Hood  v.  Fahne-itock, 
1  Pa.  St.  470;  ^am^*  v.  MoClinton,  3  Pen.  &  W.  67;  Brown  v.  J5fen;i/,  15 
WkJy.  Notes  Cas.  385. 

Samuel  Morey,  Jr.,  and  Charles  Hunsicker,  for  defendant  in  error. 

There  was  nothing  of  which  Ozias  was  bound  to  take  notice.  Stetoartson 
V.  Watts,  8  Watts.  392;  DexUr's  Appeal,  81  Pa.  St.  403;  Pierce  ▼.  Garden, 
83  Pa.  St.  211;  Hiester  v.  Green,  48  Pa.  St.  96;  Heist  v.  Baker,  49  Pa.  St.  9. 

Green,  J.  It  is  not  at  all  questioned  that  the  orphans'  court  sale  divested 
the  lien  of  the  mortgage  in  suit.  The  whole  record  of  that  proceeding  was  in 
confirmation  of  that  result.  When  the  administrators  of  John  Walton,  the 
mortgagor,  filed  their  account  in  March,  1867,  they  claimed  and  were  allowed 
credit  for  the  piiyment  of  the  mortgage.  When  llarlzel  conveyed  to  Wood, 
it  was  subject  *'to  the  payment  of  a  certain  mortgage  of  one  thousand  dollars 
unto  George  Grubb,  of  the  county  of  Chester."  In  point  of  fact,  there  never 
was  a  mortgage  which  corresponded  with  that  description,  and  hence  any 
amount  of  inquiry  would  never  have  developed  the  existence  of  sucli  a  mort- 
gage. 

But  it  is  argued  that  George  Grubb^s  interest  in  the  original  mortgage  to 
Jacob  Welker  might  have  been  discovered  if  Ozias  had  made  inquiry  of  Hart- 
zel,  Wood,  and  Mitchell.  Possibly  this  might  be  so,  but  George  Grubb' s  in- 
terest in  a  mortgage  made  to  some  other  person  is  not  the  fact  mentioned  in 
the  charge  contained  in  the  deed  from  Hartzel  to  Wood,  and  hence  Ozias 
was  not  bound  to  inquire  for  it,  any  more  than  he  would  have  been  bound  to 
inquire  for  any  other  fact  extrinsic  to  the  record  known  to  his  predecessors  in 
the  title,  and  affeeting  his  interest.  That  which  appeared  in  the  language  of 
the  charge  contained  in  the  deed  from  Hartzel  to  Wood  would  bind  a^pur- 
chaser,  of  course;  but  why  should  he  be  bound  by  matter  which  did  not  ap- 
pear there?  At  the  best,  this  sort  of  notice  is  but  constructive  notice,  and  it 
is  quite  enough  to  hold  a  purchaser  bound  by  that  which  does  appear  upon 
the  record,  without  subjecting  him  to  responsibility  by  construction  for  that 
which  does  not  appear  there. 

The  mortgage  which  is  now  claimed  against  the  defendant  is  the  original 
Walters  mortgage;  but  of  that  instrument  there  is  no  kind  of  description,  not 
even  an  allusion  to  it,  contained  in  the  deed  from  Hartzel  to  Wood.  Why 
should  a  sttbsequeut  purchaser  inquire  for  that  mortgage,  when  there  was 
nothing  in  the  deed  which  in  any  manner  indicated  its  existence?  When  the 
defendant  examined  the  record  he  found  that  the  Walters  mortgage  was  dis- 
charged by  the  orphans'  court  sale,  and  paid,  as  indicated  by  the  administra- 
tor's account  of  John  Walters*  estate.  He  therefore  could  not  suppose  that 
the  description  in  the  Hartzel  deed  of  a  mortgage  payable  to  George  Grubb 
could  refer  to  it,  and  hence  he  was  under  no  legal  duty  to  inquire  whether 
that  description  was  intended  to  refer  to  that  mortgage.  If  he  was  under  no 
legal  duty  to  make  such  an  inquiry,  he  is  not  chargeable  with  constructive 
notice  for  breach  of  such  a  duty.  Grubb  did  not  see  fit  to  record  his  assign- 
ment of  the  Walters  mortgage,  and  he  thereby  prevented  innocent  subsequent 
purchasers  from  acquiring  a  knowledge  of  his  interest  in  that  mortgage,  by 
the  method  which  the  law  recognizes  as  proper  constructive  notice.  It  was 
his  own  dereliction,  and,  if  loss  to  him  is  occasioned  by  it,  that  loss  must  rest 
with  him,  rather  than  with  an  Innocent  purchaser,  who,  in  consequence  of  that 
very  dereliction,  was  prevented  from  acquiring  a  knowledge  of  Grubb's  inter- 
est which  would  have  enabled  him  to  protect  himself. 
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Between  Grubb  and  Ozias,  so  far  as  this  question  is  concerned^  there  is  no 
equality  of  innocence.  Grubb  knew  that  he  held  an  assignment  of  the  Wal- 
ters moi-tgage,  and  that  he  had  not  recorded  it.  He  knew,  also,  that  the  mort- 
gage was  discharged  by  the  orphans'  court  sale,  and  that  its  lien  was  onlj 
preserved,  If  at  all,  bj  a  private  agreement  between  Hartzel  and  Waiters'  ad- 
ministrators. He  is  presumed  to  known  that,  while  Hartzel  would  be  boand 
by  that  agreement,  it  would  not  be  binding  upon  a  subsequent  purchaser 
without  notice.  If  be  wished  to  preserve  the  lien  of  the  mortgage  debt  against 
all  persons,  be  should  either  have  taken  a  new  mortgage  in  his  own  name,  or, 
at  the  very  least,  placed  his  assignment  from  Welker  on  record,  so  that  there 
would  have  at  least  been  a  duty  of  inquiry  resting  upon  a  purchaser.  It  is 
quite  probable  he  was  not  a  party  to  tlie  insertion  of  the  cbange  in  the  deed 
from  Hartzel  to  Wood.  If  he  was,  his  dereliction  would  be  increased  by  the 
incorrectness  of  the  description.  If  he  was  not,  he  can  claim  no  benefit  from 
it  other  than  that  whicli  necessarily  and  technically  belongs  to  it.  Tried  by 
that  standard,  the  charge  in  the  deed  is  in  no  sense  notice  of  a  mortgage  from 
Walters  to  Welker  made  in  1829,  and  that  particular  mortgage  is  the  only 
cause  of  action  set  up  against  the  defendant,  Ozias. 

It  is  almost  needless  to  add  that  the  charge  in  the  deed  itself  is  not  avail* 
able  to  the  plaintiff  as  a  lien,  since  it  would  constitute  at  the  best  but  an 
equitable  lien,  which  was  discharged  by  the  sheriff's  sale  at  which  the  de- 
fendant purchased  the  land.  Fierce  v.  Gardner,  83  Fft.  St.  211.  Judgment 
affirmed* 


First  Nat.  Bank  op  Tamaqtta  v.  Shoemaker. 

{Supreme  Ctmrt  of  Pennsylvania.    October  8,  1887.) 

1.  Bai7K8  and  Banking — Checks— Action  by  Payer  aqainot  Bank. 

A  holder  of  a  bank  check  has  no  right  of  action  on  the  check  against  the  bank, 
although  there  are  funds  of  the  drawer  in  the  hands  of  the  bank  sufficient  to  paj 
the  check,  miless  the  bank  has  accepted  the  check  in  the  hands  of  the  holder.^ 

2.  8AMB~SUB8TITDTX01f  OF  DrAWBE  AS  PLAIRTIPr. 

Where  a  check  is  drawn  by  A.  to  the  order  of  B.,  A.  has  no  right  of  action  u^n 
the  same;  his  remedy  against  the  bank  is  an  action  for  damages  for  dishonoring 
his  check,  or  he  can  bring  OMtumjftsii  foh  the  amount  of  his  deposit;  his  rights  of 
action  being  different,  therefore,  from  that  of  B.,  it  is  error  in  an  action  by  B. 
against  the  bank,  where  there  has  been  no  acceptance  by  the  latter,  to  allow  an 
amendment  substituting  A.  as  the  legal  plaintilf,  particularly  when  A.'s  rights  are 
subject  to  the  bar  of  the  statute  of  limitations. 

Error  to  court  of  common  pleas,  Schuylkill  county. 

Case  by  Daniel  Sbepp  and  J.  B.  Harsh,  trading  as  Daniel  Shepp  &Ck)., 
against  the  First  National  Bank  of  Tamaqua,  to  receive  the  amount  of  a  check 
on  said  bank,  given  by  John  A.  Shoemaker  to  plaintiffs. 

On  the  trial  before  Bbohtel,  J.,  the  following  facts  appeared: 

On  August  26,  1874,  John  A.  Shoemaker,  being  then  indebted  to  plaintiffs, 
gave  them  his  check  on  defendant,  for  ^99.81,  in  payment  of  his  indebted- 
ness; on  the  same  day,  Daniel  Shepp  presented  this  check,  properly  indorsed, 
to  the  bank  for  payment,  which  was  refused;  the  check  was  then  duly  pro- 
tested for  non-payment,  and  on  August  24,  1874,  this  suit  was  brought. 

On  November  24,  1885,  the  case  was  called  for  trial,  and  the  plaintiffs  ^ 
proved  the  indebtedness  of  Shoemaker  to  the  plaintiffs;  the  check  of  John  A. 

>No  suit  in  equity  can  be  maintained  upon  the  mere  possession  and  production  of  a 
check  by  the  payee.  In  order  to  work  an  assi<;nment  in  equity,  some  equitable  di^ 
cumstance  niu.st  exist,  as  the  insolvency  of  the  drawer,  or  the  fact  that  notice  has  been 
given  to  the  bank  of  the  drawing  of  the  check.  Schuler  v.  Bank,  27  Fed.  Rep.  424. 
In  Illinois  it  is  held  that  a  check  drawn  by  a  depositor  upon  his  banker  operates  as 
an  assi^tnent  of  the  sum  named  in  the  check,  and  tlie  payee  can  recover  snch  sum 
A'om  the  bank.    Bank  v.  Indiana  Banking  Co.,  2  N.  E.  Rep.  401. 
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Shoemaker  given  to  said  Shepp  A  Go.  on  the  twentj-sizth  of  August,  1874; 
the  presentation  of  the  check  at  the  bank,  and  demand  for  its  payment,  and 
the  refusal  at  the  bank  to  pay  the  check ;  the  fact  that  including  the  proceeds 
of  a  note  of  theTamaqua  Rolling-Mill  Company,  discounted  on  the  eighteenth 
of  August,  1874,  there  was  sufficient  to  pay  the  said  check,  and  976.58  in  ad- 
dition. 

It  appeared  that  on  June  28, 1874,  the  bank  had  discounted  for  Shoemaker 
another  note  of  the  Bolling-Mill  Company,  for  i^4£2Sl,  which  fell  due  on  Au- 
gust 26,  1874,  and  was  protested  for  non-payment;  that  the  company  failed 
on  the  same  day;  and,  also,  that  Shoemaker  had,  earlier  in  the  day  of  August* 
26,  1874,  presented  to  the  bank  a  check;  and  that  the  same  had  been  refused 
payment,  because  the  bank  applied  the  proceeds  of  the  note  discounted  on  Au- 
gust 18th,  to  the  payment  of  the  note  maturing  August  26, 1874* 

Plaintiffs  then  offered  in  evidence  the  check  in  suit,  with  the  certificate  of 
protest:  Objected  to.  Objection  overruled.  Evidence  admitted.  Exception. 
(First  assignment  of  error.) 

Plaintiffs  then  moved  to  amend  the  record  by  adding  the  name  of  John  A. 
Shoemaker  to  the  use  of  D.  Shepp  A  Co.,  as  party  plaintiffs,  to  which  defend- 
ant's counsel  objected,  but  the  court  aJlowed  the  amendment.  Exception. 
(Second  assignment  of  error.) 

The  president  of  the  bank  testified  that  when  the  note  of  August  18th  was 
presented  for  discount,  it  was  deferred  to  the  committee  on  dUscounts,  who 
agreed  to  discount  it  provided  that  its  proceeds  should  go  to  the  note  due  Au- 
gust 26th;  and  that  Shoemaker  agreed  to  this. 

Verdict  for  plaintiffs  $671.61,  and  judgment  thereon,  whereupon  defend- 
ant took  this  writ. 

Guy  B.  Farquhar,  for  plaintiff  in  error. 

A  check  or  draft,  without  more,  is  neither  a  legal  nor  equitable  assignment 
or  appropriation  of  a  corresponding  amount  of  the  drawer's  funds  in  the 
hands  of  the  drawee,  but  gives  the  payee  no  right  of  action  against  the 
drawee,  nor  any  valid  claim  to  the  fund  of  the  drawer  in  his  hands.  Bank^s 
Appeal,  10  Wkly.  Notes  Cas.  42. 

The  assignor  must,  by  some  insignificant  act,  express  his  intention  that  the: 
assignee  shall  have  the  debt  or  right  in  question,  and  second,  the  assignment 
must  be  of  the  wfiole  debt.  Palmer  v.  Merrill,  6  Cush.  282;  Byles,  BillSr^ 
*17.  It  was  error  to  add  a  new  party  to  the  record,  who  had  new  rights,  ancl* 
whose  cause  of  action  was  barred  by  the  statute  of  limitations. 

S,  H.  Kaercher  and  H.  B.  Qraeff,  for  defendants  in  error. 

In  Bank's  Appeal,  cited  by  plaintiff  in  error,  the  check  was  not  presented 
for  payment  until  after  a  general  assignment  by  the  drawer  for  the  benefit  of 
creditors  had  been  made,  and  the  rights  of  other  parties  had  intervened.  If 
the  bank,  in  violation  of  its  duty,  disallows  a  check,  the  holder  may  be  injured 
quite  aa  much  as  the  drawer,  and  the  bank  ought  to  be  answerable  to  each 
party  injured  by  breach  of  the  contract.  Qaylor  v.  Bushong,  12  Wkly.  Notes 
Cas.  81;  Later  v.  Steppacher,  103  Pa.  St.  81;  BUdman  v.  Carstaire,  97  Pa. 
St.  237;  Bank  y.Leyrand,  103  Pa.  St.  314;  Morse,  Banks,  35;  Bank  v.Hen- 
ninger,  105  Pa.  St.  496.  Amendments,  where  no  change  is  wrought  in  the 
cause  of  action,  are  a  matter  of  right,  and  the  court  is  bound  to  allow  the 
same.  Cochran  v.  Arnold,  58  Pa.  St.  399;  Kaylor  v.  STiaffner,  24  Pa.  St. 
489;  Richter  v.  Cummings,  60  Pa.  St.  441 ;  Patton  v.  Railway  Co.,  96  Pa.  St. 
171;  Knapp  v.  Hartung,  73  Pa.  St.  291. 

Green,  J.    It  has  been  repeatedly  held  that  the  holder  of  a  bank  check  has 
no  right  of  action  on  the  check  against  the  bank.    Although  there  may  be 
funds  of  the  drawer  sufficient  to  pay  the  check,  in  the  hands  of  the  bank  at 
v.llA.no.8— 20 
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the  time  of  presentment,  and  no  other  appropriation  of  them  made,  jret  the 
bank  may  refuse  payment  without  subjecting  itself  to  a  suit  by  the  holder. 
Saylor  v.  Bushong,  12  Wkly.  Notes  Cas.  81;  Bank  v.  McMicliaa,  106  Fa.  St. 
460;  Bank.  v.  Millard,  10  Wall.  152.  In  Bank's  Appeal,  10  Wkly.  Notes  Cas. 
41,  we  said  that  an  ordinary  bank  check  "is  neither  a  legal  nor  an  equitable 
assignment  or  appropriation  of  a  corresponding  amount  of  the  drawer's  funds 
in  the  hands  of  the  drawee.  It  gives  the  payee  no  right  of  action  against  the 
drawee,  nor  any  valid  claim  to  the  funds  of  the  drawee  in  his  hands."  Of 
course,  if  the  bank  has  accepted  the  check  in  the  hands  of  the  holder,  it  then 
*  becomes  liable  to  pay,  and  must  respond  in  an  action  by  the  holder. 

In  the  present  case  there  was  no  acceptance  of  Shoemaker's  check  in  favor 
of  Shepp  &  Co.,  nor  any  acts  done  indicating  an  intention  to  accept  it.  On 
the  contrary,  payment  was  refused  as  soon  as  it  was  presented.  The  action 
was  brought  by  Shepp  &  Co.,  in  their  own  name  only,  in  August,  1874.  On 
the  trial,  in  November,  1885,  the  court  permitted  an  amendment  of  the  record 
by  adding  ''John  A.  Shoemaker,  to  the  use  of  D.  Shepp  &  Co.,"  and  a  recov- 
ery was  then  had,  upon  the  theory  that  the  cause  of  action  was  the  same,  and 
it  was  simply  adding  the  name  of  the  legal  plain  tiff.  But  it  is  very  clear  that 
the  cause  of  action  is  not  the  same  in  any  point  of  view;  and  that  John  A 
Shoemaker  could  not  be  the  legal  plaintiff  in  an  action  upon  the  check  in  suit. 
It  is  a  check  drawn  by  Shoemaker  payable  to  the  order  of  Shepp  A  Co.,  and 
hence  the  whole  right  of  action  upon  it  was  vested  in  Shepp  &  Co.,  when  ac- 
cepted by  the  bank.  Shoemaker  could  under  no  circumstances  bring  an  action 
upon  the  check  as  an  obligation  payable  to  himself.  He  could  sue  the  bank 
to  recover  damages  for  dishonoring  his  check,  or  he  could  bring  an  action  of 
assumpsit  to  recover  the  amount  of  his  deposit,  as  for  money  had  and  received, 
but  in  no  event  could  he  maintain  any  action  upon  the  check  itself.  In  2 
Pars.  Bills  &,  N.  61,  it  is  thus  said:  "One  of  the  many  reasons  why  the  holder 
«of  a  check  upon  the  refusal  of  the  bank  to  pay  it,  having  sulBcient  funds  of 
Che  drawer  therefor,  cannot  maintain  an  action  against  the  bank  is  the  exist- 
•ence  of  such  a  right  of  action  on  the  part  of  the  drawer,  who  may  sue  the 
^bank  in  tort  for  the  wrong  done,  or  in  assumpsit,  for  the  breach  of  the  im- 
plied contract  to  honor  promptly  the  customer's  checks.  In  such  action  nom- 
dual  damages  may  be  recovered,  though  no  actual  damage  be  shown."  The 
writer  further  states  that  the  jury  may  give  the  plaintiff  in  such  an  action 
such  reasonable  damages  as  he  may  have  sustained  from  the  dishonor.  It 
follows  that  adding  Shoemaker's  name  as  legal  plaintiff  conferred  no  additional 
right  of  action  upon  Shepp  &  Co.  in  relation  to  the  check  in  suit  As  to  Shoe- 
maker's right  of  action  to  recover  damages  for  the  dishonor  of  his  check,  or 
specifically  to  recover  his  deposit,  it  was  of  course  entirely  different  from  any 
right  of  action  possessed  by  Shepp  &  Co.,  either  on  the  check  or  for  any  other 
•cause;  and  hence  the  amendment  could  not  properly  be  allowed.  Either  of 
■Shoemaker's  rights  of  action  was  subject  to  the  bar  of  the  statute  of  limita- 
•tions  several  years  before  the  amendment  was  allowed,  and  therefore  it  was 
•error  to  permit  the  amendment  against  the  present  defendant,  who  would 
thereby  be  deprived  of  the  privilege  of  pleading  the  statute. 

An  amendment  to  a  declaration  will  not  be  allowed  if  a  new  cause  of  ac- 
tion is  thereby  introduced,  especially  where  the  new  cause  is  so  old  as  to  have 
been  barred  by  the  statute  of  limitations.  Wright  v.  Hart's  AdmW,  44  Pa. 
St.  454.  See,  also,  Smith  v.  Smith,  45  Pa.  St.  404,  and  TyrrUl  v.  Lamb,  96 
Pa.  St.  464.    The  assignments  of  error  are  all  sustained. 

Judgment  revei-sed. 
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Tatloe's  Appeal. 
(Suprams  C&wt  of  JPermtyhiania,    October  8,  1887.) 

IB— CoSBTBUCTIOir  OV  TrUST  DEEDfi—ADYANCKMSNta  BY  TbCSTKS. 

ne  in  embarrassed  circumstances  conveyed  real  estate  toa  trustee,  in  trast  to  pay 
debts,  and  to  apply  the  income  to  the  sapport  and  maintenance  of  the  grantor 
1  his  wU%  and,  in  ease  the  income  should  prove  inenffldent  to  supply  the  wants 
I  neoessities  of  the  said  grantor  and  his  wife,  giving  him  power  to  sell  or  niort- 
e  the  same  for  that  purpose;  and  upon  further  trust,  after  the  grantor's  death, 
state  to  convey  the  premises,  excepting  his  widow's  dower,  to  nis  heirs.  The 
)tee  accepted  the  trust,  and  mortgaged  the  premises  fbr  as  large  a  loan  as  he  could 
ain,  which  he  emploved  to  pay  thegrantor's  debts.  The  Income  proved  entirely 
iiffldent  to  support  the  grantor  and  his  family,  whereupon  the  trustee  leased  to 
1  a  store,  and  afterwaros  a  farm,  belonging  to  the  trustee,  at  a  fair  rental.  The 
ntor  occupied  the  store,  and  afterwards  lived  on  the  fkrm,  with  his  family.  The 
»tee  advanced  to  the  grantor  a  small  sum  to  buy  farm  implements,  and  also, 
n  time  to  time,  advanced  him  divers  other  sums,  for  which  the  grantor  gave  his 
ee.  It  did  not  appear  what  use  was  made  of  all  said  advancements,  but  it  was 
evidence  that  part  was  used  to  stock  the  store,  and  part  to  purchase  an  interest 
t  vessel  which  proved  a  loss.  Afler  the  grantor's  death  intestate,  the  trustee  cou- 
led  to  act  for  several  years  without  objection  from  the  widow  and  children,  pay- 

the  net  income  for  the  support  of  herself  and  her  family.  He  then  filed  an  ac- 
nt  claiming  credit  for  the  rent  of  the  store  and  farm,  and  for  all  his  advances  of 
ney,  with  interest ;  also  for  all  payments  made  after  the  grantor's  death.  EM 
t,  under  the  termsof  the  trust  deed,  the  trustee  was  entitled  to  credit  for  the  rents 
he  store  and  farm,  the  sum  expended  for  farm  implements,  and  the  income  paid 
r  by  him  afler  the  grantor's  death,  but  that  he  was  not  entitled  to  credit  for  the 
na  made  by  him  used  to  stock  the  store,  and  purehaee  the  interest  in  the  vessel, 

for  any  others,  the  appropriation  of  which  by  the  grantor  did  not  appear  by 
ipetent  evidence. 

fan— GoxPKrmoT— TsuvrsB. 

.  trustee  is  not  a  competent  witness  as  to  matters  between  himself  and  a  deceased 

uiquatrtui,  but  is  a  competent  witness  as  to  matters  between  himself  and  living 

eal  of  Caleb  N.  Taylor  from  a  decree  of  .the  common  pleas  No.  1.  Phila- 
%  county. 

in  equity  by  Louisa  M.  Joyce  and  others,  widow  and  children  of  An- 
K.  Joyce,  against  Caleb  N.  Taylor,  to  compel  a  conveyance  by  defend- 
the  title  of  certain  real  estate,  and  an  account  of  his  collection  of  the 
^f  the  same.  An  answer  was  filed,  with  an  account  annexed,  showing 
i  balance  due  to  defendant.  D.  Webster  Dougherty,  Esq.,  was  appointed 
ler,  and  upon  the  filing  of  his  report  the  case  was  referred  to  William 
B  Wistar,  Esq.,  as  master,  before  whom  the  facts  appeared  to  be  as  fol- 

at  Anthony  K.  Joyce  and  Louisa  M.  his  wife,  by  an  indenture  dated 
II,  1849,  and  duly  recorded,  granted  and  conveyed  certain  real  estate 
\  on  Market  and  Minor  streets,  in  the  city  of  Philadelphia,  together  with 
ilr  other  real  and  personal  estate  and  property,  to  Caleb  N.  Taylor,  in 
•o  pay  their  debts,  and  then  to  receive  and  take  the  income  and  apply 
ne  to  the  maintenance  and  support  of  the  said  Anthony  K.  Joyce  and 
k  M.,  his  wife,  during  all  the  time  of  their  natural  lives;  and  in  case 
jorae  should  prove  insufficient  to  supply  the  wants  and  necessities  of  the 
nthony  K.  Joyce  and  Louisa  M.,  his  wife,  to  sell  or  mortgage,  as  occa- 
ay  arise,  a  portion  or  all  of  the  said  real  estate  for  that  purpose.  And 
;he  further  trust,  from  and  immediately  after  the  decease  of  the  said 
ny  K.  Joyce,  that  the  said  Caleb  N.  Taylor  shall  and  will  convey  and 
ST  all  the  said  trust-estate  and  effects  (the  widow's  dower  excepted)  re- 
\g  in  his  hands  to  such  person  or  persons  as  the  said  Anthony  K.  Joyce 
y  his  last  will  limit  and  appoint,  and,  in  default  of  any  such  limitation 
)intment,  to  such  persons  as  under  the  intestate  laws  of  this  common- 
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wealth  may  be  his  heirs  and  legal  representatiyes.  That,  at  the  time  o 
execution  of  the  foregoing  deed,  Anthony  K.  Joyce,  who  was  then  a 
twenty-three  years  old,  was  in  very  moderate  circumstances,  and  const 
importuned  by  parties  to  whom  he  was  largely  indebted. 

*'The  trust,  when  the  defendant  Caleb  N.  Taylor  accepted  themanageo 
and  for  many  years  afterwards,  yielded  an  income  of  hardly  $600  per  am 
and  at  no  time  did  it  amount  to  more  than  S1,OUO,  until  about  a  year  pre^ 
to  Joyce's  death,  at  which  time  the  remainder  in  a  store  on  Market  streets 
into  possession,  and  it  then  reached  the  sum  of  nearly  $4,000.  That  th 
tire  estate  consisted  of  two  stores  on  Minor  street,  and  a  remainder  in  th< 
on  Market  street;  the  income  from  which  was  entirely  inadequate  to  su] 
and  maintain  the  settlor  and  his  family.  That,  in  consequence  of  his  inc 
ing  wants  and  absolute  necessities,  Joyce  procured  from  the  defendant 
lor,  during  1854  and  succeeding  years,  considerable  sums  in  excess  o: 
actual  income,  which  he  used  first  in  business  as  a  coal  merchant  in  Br 
and,  when  that  proved  un remunerative,  in  stocking  and  carrying  on  a 
of  one  hundred  and  forty  acres  in  Bucks  county,  Pennsylvania.  Tb£ 
means  of  these  enterprises  he  added  sufficiently  to  his  resources  to  ei 
him  to  support  and  rear  his  family,  which  consisted  at  the  time  of  his  c 
of  a  wife  and  eight  children.  That  when  he  was  in  business  at  BriaU 
occupied  a  store  belonging  to  the  defendant,  for  which  the  latter  charg 
his  account  the  annual  rent  of  $250;  and  that  the  farm  which  he  afterv 
occupied  and  lived  on  also  belonged  to  the  defendant,  for  which  he 
charged  the  rent  of  $800  per  annum.  That  the  rent  charged  for  the  stor< 
farm  was  not  only  moderate  and  reasonable,  but,  if  anything,  less  than 
value. 

"That  during  the  time  Joyce  occupied  the  farm  it  was  improved  to  i 
extent  by  draining  and  manuring.  Some  alterations  and  repairs  were 
made  to  the  buildings;  a  two-story  stone  kitchen  being  substituted  in  ] 
of  a  one-story  that  previously  existed,  and  the  out-buildings  being  repa 
It  was  understood  between  Joyce  and  the  defendant  that,  if  the  former  < 
sell  the  farm  for  more  than  its  original  cost,  he  should  have  the  excess, 
eral  attempts  were  made  by  Joyce  to  sell,  but  they  proved  unsuccessful, 
the  farm  still  belongs  to  the  defendant.  That  the  advances  and  charge 
excess  of  income  amounted  at  the  death  of  Anthony  K.  Joyce  to  upwar 
$12,000,  exclusive  of  interest. 

"That  Anthony  K.  Joyce  died  intestate,  in  March,  1868,  leaving  a  wi 
Louisa  M.  Joyce,  and  eight  children,  one  of  whom,  Mary  L.  Joyce,  1; 
married  with  Henry  G.  Booz,  and  died  in  1881,  having  devised  her  esta 
him.  All  of  the  above  persons  are  parties  to  the  present  bill.  That  afte 
death  of  Joyce  the  defendant  continued  in  possession  of  the  trust-estate, 
the  acquiescence  of  the  widow  and  children,  collected  the  rents,  and 
over  the  same  with  some  advances  to  her  and  several  of  the  children, 
the  latter  part  of  1877,  when  he  ceased  to  act,  at  the  widow's  request. 

"That  the  trustee  kept  no  regular  set  of  books,  and  the  items  of  c 
were  vouched  before  the  examiner  by  the  production  of  receipted  bills, 
the  payments  to  Joyce,  by  his  receipts  and  his  notes  to  the  defendant,  ai 
the  latter's  check  to  the  order  of  Joyce.  No  account  was  filed  during 
life-time  of  Joyce,  nor  at  his  death;  but  statements  and  vouchers  wert 
hibited  to  him  from  time  to  time,  which  he  acquiesced  in  and  approve 
The  cestuis  que  trust  never  asked  nor  demanded  an  account  until  May,  J 
when  an  account  was  presented  to  the  complainants  with  which  they 
dissatisfied,  and  the  present  bill  was  then  filed.  That  the  trust  was  f 
fully  and  judiciously  administered,  and  the  estate  managed  with  care 
prudence.  The  advances  were  made  in  good  faith  in  the  exercise  of  a  si 
discretion,  and  resulted,  not  only  in  benefit  to  the  tenant  for  life,  but  al 
the  present  complainants. " 
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The  answer  denies  the  equity  of  the  bill,  and  avers  that  there  is  a  large 
sura  due  the  defendant  for  disbursements  in  excess  of  the  income,  which  are 
a  lien  or  charge  upon  the  estate,  and  which  the  defendant  is  entitled  to  have 
paid  before  surrendering  the  legal  title. 

It  was  to  the  admission  of  the  defendant  as  a  witness,  and  to  the  charges 
made  for  the  rent  of  the  store  and  farm,  as  well  as  to  all  payments  in  excess 
of  the  income,  that  the  complainants  objected  before  the  master.  They  con- 
tended that  these  payments  and  charges  were  not  available  against  the  par- 
ties in  remainder  under  the  powers  in  the  deed;  that  the  trustee  was  limited 
in  his  payments  to  the  life-tenant  to  the  actual  income,  and  that  many  of  the 
payments  being  only  evidenced  by  checks  to  the  order  of  Joyce,  and  by  notes 
of  the  latter  paid  by  checks,  were  inadmissible  as  claims  upon  the  estate.  It 
was  also  alleged  that  there  was  an  understanding  between  Joyce  and  the  de- 
fendant that  the  former  was  .to  occupy  the  store  and  farm  free  of  rent,  and 
afterwards  sell  them,  and  receive  all  that  they  realized  above  the  original 
coRt;  and,  finally,  that  the  payments  made  to  the  widow  were  after  the  ter- 
mination of  the  trust,  and  therefore  invalid  as  against  the  children.  There 
were,  besides,  specific  objections  as  to  certain  items  in  the  account. 

The  questions  raised  were — First.  Was  the  defendant  competent  as  a  wit- 
ness? 8eeond.  Were  the  payments  in  excess  of  income  authorized  by  the 
deed,  and  is  the  trustee  entitled  to  reimbursement  out  of  the  estate?  Third, 
Was  the  rent  of  the  store  and  farm  a  proper  charge,  and  entitled  to  payment? 
Fourth,  Is  the  trustee  entitled  to  credit  for  the  payments  made  to  the  widow 
since  the  death  of  Joyce?  Fifth,  Is  the  account,  as  it  stands,  correct?  As 
to  the  first  question  the  master  was  of  opinion  that  it  was  unnecessary  to  pass 
upon  it,  as  all  material  matters  were,  he  thought,  satisfactorily  proven  by 
evidence  other  than  that  of  defendant.  Upon  all  the  other  questions  he  ruled 
in  favor  of  defendant,  and  reported  a  decree  accordingly,  fixing  the  balance 
due  him,  and  directing  a  conveyance  by  him  of  the  premises,  upon  payment 
to  him  by  complainants  of  said  balance.  Exceptions  filed  by  complainants 
were  sustained  by  the  court,  who  were  of  opinion  that  none  of  defendant's 
items  of  credit,  except  for  actual  disbursements  of  income  received,  were 
proper.  A  decree  was  entered  accordingly,  directing  a  conveyance  of  the 
premises  by  defendant,  as  prayed  for  in  the  bill.  Defendant  thereupon  took 
this  appeal. 

H,  La  Barre  Jayne^  Arthur  Biddle,  and  Georye  W.  Biddle,  for  appellant. 

The  trustee  was  a  competent  witness.  Pattison  v,  Armstrong^  74  Pa.  St. 
476;  Hostetter  v.  Schalk,  85  Pa.  St.  220;  Doddington  v.  Hudson,  1  Bing. 
257 ;  Noioell  v.  Davies,  5  Barn.  &  Add.  368;  Paull  v.  Brown,  6  Esp.  34;  Da- 
vies  V.  Davies,  Moody  &  M.  345;  Schnahle  v.  Koehler,  28  Pa.  St.  181;  Muaaer 
▼.  Gardner,  66  Pa.  St.  243.  This  deed  being  inoperative  as  to  creditors,  any 
creditors  could  have  forced  the  trustee  to  pay  any  debt  that  Joyce  might  con- 
tract. Mackason*8  Appeal,  42  Pa.  St.  330;  AshhureVs  Appeal,  77  Pa.  St. 
464.  The  advances  were  made  on  the  faith  of  the  deed.  Strawhridge*s  Ap- 
peal,  5  Whart.  568;  DilwortKa  Leasee  v.  Sinderling,  1  Bin.  488;  Dawes  v. 
Howard,  4  Mass.  97;  Reek'-a  Appeal,  7B  Pa.  St.  432;  Oil  Refining  Co,  v.Buah, 
SS  Pa.  St.  835;  Spackman'a  Appeal,  16  Wkly.  Notes  Gas.  79.  The  advances 
were  made  for  necessaries.  Peters  v.  Fleming,  6  Mees.  &  W.  41;  Rundel  v. 
BTeeler,  7  Watts,  287. 

JoJin  G.  Johnson,  for  appellees. 

The  trustee  was  incompetent  as  to  matters  occuiTing  in  Joyce's  life-time. 
Kama  v.  Tanner,  66  Pa.  St.  297;  Gardner  v.  MoLallen,  79  Pa.  St.  398;  Sw- 
ing V.  Swing,  96  Pa.  St.  881;  HtmVa  Appeal,  100  Pa.  St.  590;  Murray  v. 
MaUroad  Co.,  108  Pa.  St.  87;  Froaa'  Appeal,  105  Pa.  St.  258;  Foster  v.  Coll- 
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ner,  107  Pa.  St.  305;  Henry  y.  Com.,  Id.  861.  The  moneys  were  not  advanced 
by  the  trustee  upon  the  faith  of  the  deed.  Rayhold  v.  Raybold,  20  Pa.  St.  308; 
Bacon's  Appeal,  57  Pa.  St.  504. 

Gbeen,  J.  We  are  quite  clear  that  the  defendant  was  an  incompetent  wit- 
ness as  to  any  matters  between  himself  and  A.  K.  Joyce  during  his  life,  but 
entirely  competent  as  to  any  matters  between  the  complainants  and  himself 
after  Joyce's  death. 

On  the  construction  of  the  deed  of  trust,  we  are  unable  to  agree  with  the 
learned  court  below  in  all  respects.  The  claims  of  the  defendant  for  rent  of 
the  store  and  farm,  it  seems  to  us,  are  within  the  provisions  of  the  trust.  The 
requirements  both  for  shelter  and  occupation  are  embraced  within  the  mean- 
ing of  either  of  the  words  "wants"  or  "necessities,"  and  the  express  terms  of 
the  trust  enjoined  upon  the  trustee  the  positive  duty  of  supplying  "the  want» 
and  necessities"  of  Joyce  and  his  wife  "during  all  the  term  of  their  natural 
lives."  That  duty  demanded  the  expenditure,  not  only  of  the  rents,  issues, 
and  profits  of  the  real  estate,  but  also  the  appropriation  of  the  real  estate  itself, 
if  necessary.  It  is  true,  a  sale  or  mortgage  of  the  real  estate  were  the  meth- 
ods indicated  in  the  deed  of  trust  for  getting  at  its  available  product,  and  the 
power  to  mortgage  was  duly  exercis^  by  the  trustee  within  the  very  letter 
of  the  trust,  and  up  to  the  full  mortgage  value  of  the  property.  Of  course^ 
the  trustee  might  have  sold  the  real  estate,  and  thus  have  left  the  trust  bar- 
ren of  a  subject,  and  avoided  the  present  litigation.  But  it  would  have  in- 
volved the  sacrifice  of  the  trust  property,  and  would  have  wrought  distress  to 
the  principal  ceHui  que  trust,  and  much  loss  to  the  present  complainants. 
The  trustee  adopted  a  more  kindly,  and,  as  the  result  proved,  a  wiser,  course^ 
and  one  which  has  proved  far  more  advantageous  to  these  plaintiffs.  He  paid 
the  debts  of  Joyce,  made  advances  of  money  to  him,  started  him  in  the  store 
business,  and,  when  tliat  proved  a  failure,  placed  him  on  one  of  his  own  farms, 
where  he  lived  a  number  of  years,  supporting  his  large  family  out  of  the  farm 
products  to  a  considerable  extent. 

In  his  account  the  trustee  claims  credit  for  rent  of  the  store  at  the  rate  of 
;^250  per  annum,  and  $800  for  the  farm.  These  amounts  the  master  found 
to  be  reasonable  charges,  and  an  examination  of  the  testimony  of  quite  a 
number  of  witnesses  other  than  the  defendant  fully  sustains  his  finding.  The 
master  allowed  these  claims,  but  the  court  disallowed  them,  for  the  reason, 
substantially,  that  they  were  not  founded  upon  a  literal  execution  of  the  pow- 
ers conferred  by  the  deed  of  trust.  In  other  words,  they  simply  represented 
an  indebtedness  due  upon  contracts  made  with  the  cestui  que  trust  subse- 
quently to  the  making  of  the  deed,  and  for  all  such  indebtedness  as  that  the 
deed  expressly  provided  there  should  be  no  liability  of  the  trust-estate.  There 
is  much  force  in  this  view  of  the  subject,  and  we  are  of  opinion  that  it  must 
be  applied  to  some  of  the  items  for  whicli  credit  is  claimed.  But  we  do  not 
agree  that  it  must  necessarily  be  enforced  as  to  the  claims  for  rents,  or, 
rather,  for  the  price  of  the  occupancy  of  the  real  estate  in  possession  of  which 
the  cestui  que  trust  was  placed  by  the  trustee.  If  the  trustee  had  leased 
these  premises  from  strangers,  and  had  paid  the  rents,  it  could  not  have  been 
denied  that  the  payments  were  for  necessaries.  Of  course,  Joyce  and  his 
family  must  have  suitable  shelter,  and  of  such  a  character  as  to  enable  him 
to  prosecute  some  kind  of  calling. 

It  is  perfectly  manifest  that  the  income  of  the  Minor-street  property,  which 
was  but  $600  for  several  years,  and  out  of  which  had  to  be  paid  interest  on  a 
$5,500  mortgage,  and  taxes  and  repairs,  was  not,  and  could  not  be,  sufficient 
for  the  maintenance  of  Joyce  and  his  family.  The  remainder  in  the  Market- 
street  property  did  not  fall  in  until  April.  1867, — nearly  18  years  after  the 
deed  of  trust  was  made.  The  rent  of  the  Minor-street  store  was  but  $600 
per  year  until  1855,  and  then  only  rose  to  $750  until  1861,  and  it  was  neces- 
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sarily  inadequate,  after  fixed  charges  were  defrayed,  for  the  support  of  Jovce 
and  his  family. 

What,  then,  was  the  duty  of  the  trustee  under  his  quite  broad  powers?  He 
might  have  sold  the  real  estate,  and  had  a  mere  trifle  left  after  payment  of  the 
mortgage,  or  he  might  have  used  the  rents  to  support  the  family,  and  neglect 
to  pay  interest  and  taxes,  and  thus  brought  on  the  forced  sale  of  the  property 
under  the  mortgage;  but  he  did  not  do  this.  He  paid  the  interest  and  taxes 
and  other  expenses,  and,  indeed,  went  beyond  those  limits,  and  made  ad- 
vances, and  took  promissory  notes  from  Joyce,  part  of  which  proved  a  loss. 
The  notes  representing  indebtedness  from  Joyce  to  Taylor  are  produced,  and 
credit  is  claimed  for  them  in  the  account,  but,  as  they  are  not  supported  by 
evidence  showing  that  they  were  given  for  any  indebtedness  which  it  was 
within  the  power  of  Joyce  to  create  so  as  to  make  it  a  charge  upon  the  trust- 
estate,  they  must  be  rejected.    So  far  we  agree  with  the  learned  court  below. 

As  to  the  claims  for  rent,  viewing  them  as  claims  for  necessaries  which 
were  furnished  by  the  trustee,  we  do  not  perceive  the  necessity  of  a  technical 
execution  of  a  mortgage  upon  the  trust-estate  in  order  to  sustain  them  or  pre- 
serve them.  The  trustee  could  not  give  a  mortgage  to  himself,  and  it  Wcis 
not  necessary  to  do  so,  as  he  held  the  legal  title  to  the  trust-estate,  and  that 
was  a  sufficient  pledge  to  him,  in  his  position,  for  all  legitimate  advances 
within  the  terms  of  the  trust.  The  plea  of  the  statute  of  limitations  is  not 
applicable,  for  the  same  reason. 

The  question  is,  on  what  terms  must  the  trustee  now  transfer  the  legal 
title?  and  equity  will  not  compel  him  to  convey  it  except  upon  reimburse- 
ment for  such  of  his  claims  as  are  legitimately  within  the  powers  conferred 
upon  him  by  the  deed.  We  see  no  objection  to  the  allowance  of  the  claim  for 
overpayments  made  to  the  widow  after  Joyce's  death.  It  cannot  be  doubted 
that  he  continued  to  act  as  trustee  for  a  number  of  years  after  the  death  of 
Joyce,  by  the  express  consent  of  the  widow  and  children,  and  the  deed  in 
terms  required  that  the  trust  should  continue  during  the  lives  of  both  Joyce 
and  his  wife.  There  is  nothing  in  the  evidence  to  call  in  question  the  perfect 
good  faith  of  the  trustee  in  continuing  in  the  trust  after  Joyce's  death.  His 
receipts  during  several  years,  while  he  so  continued  to  act,  were  very  consid- 
erable, and  are  not  fairly  to  be  questioned  as  to  their  character.  They  appear 
to  be  within  the  trust,  and  are  really  not  challenged  in  their  details.  It  is 
true  that  the  trustee  was  derelict  in  not  filing  his  accounts,  and  especially  in 
not  having  a  settlement  with  the  widow  and  children  after  Joyce's  death;  but 
they  also  were  derelict  in  not  calling  him  to  account.  Instead  of  doing  this, 
they  clearly  assented  to  his  continuance  in  the  trust,  and  have  had  the  bene- 
fit, not  only  of  his  services  as  trustee,  but  of  the  large  advance  in  the  value 
of  the  trust-estate  which  was  preserved  to  them  by  his  method  of  administer- 
ing the  trust.  As  he  will  lose  a  considerable  portion  of  his  claim  in  conse- 
quence of  his  delay  in  the  settlement,  he  is  the  severest  sufferer  from  that 
cause. 

Without  elaborating  more  fully  upon  the  details  of  the  controversy,  we 
think  it  sufficient  to  say  that  the  account  as  adjusted  by  the  master  should  be 
corrected  by  striking  out  the  credits  for  the  two  checks  for  ;$1,500  and  $300, 
dated  third  and  twenty-first  March,  1854,  paid  to  Joyce  to  start  him  in  a  store, 
and  certain  notes,  a  list  of  which  appears  in  the  printed  argument  for  appel- 
lees at  page  6,  together  with  all  sums  of  interest  charged  on  all  of  said  items, 
and  confirming  the  report  as  to  the  remainder  of  the  account  as  found  by  the 
master. 

Decree  reversed,  and  record  remitted,  with  directions  to  correct  the  account 
in  accordance  with  the  foregoing  opinion;  the  costs  of  this  appeal  to  be  paid 
by  the  appellees. 
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Woods'  Appeal. 

{Supreme  Oovrt  of  Penmylvania,    Oatober  8,  1887.) 

WiLI/— LSGAOT  ChARGKD  ON  LaND— LiBN  OF,  DI8OHABOBD  BT  ShBBIFF 'S  SALK— MbBOBB. 

A.  owned  real  estate  bequeathed  bim  in  1855  by  his  father,  sabject  to  the  i>aj- 
nient  to  his  sister  of  a  legacy  of  $400.  He  never  paid  the  legacy  or  any  interest. 
The  will  of  his  sister,  who  died  in  1882,  devised  and  bequeathed  to  him  for  life  «U 
her  property,  including  this  legacy,  with  remainder  to  his  children.  The  legacy 
with  accrued  interest  then  amounted  to  $901.60.  The  real  estate  was  sold  by  the 
sheriff  in  1886|  on  an  execution  against  A.,  realizing  a  sum  insufficient  to  pay  the 
liens  upon  it.  HtHdt  that  the  sale  discharged  the  lien  of  the  legacy;  that  the  legal 
effect  of  the  sale  was  to  pay  the  l^^acy,  with  the  accrued  interest;  that,  under  his 
sister's  will,  A.  had  a  life  interest  only  in  both  the  principal  and  accrued  interest  of 
the  legacy,  and  that  this  life  interest  did  not  mei^ge  in  his  estate  in  the  land,  and 
did  not  pass  to  the  sheriff's  vendee  at  the  sale. 

Appeal  of  D.  W.  Woods  from  the  decree  of  the  common  pleas,  Mifflin  county, 
distributing  the  proceeds  of  the  sheriff's  sale  of  the  real  estate  of  William  E. 
Graham. 

The  auditor,  James  S.  Bakerd,  Esq.,  found  the  facts  to  be  as  follows: 

John  Graham  died  August  13,  1885,  leaving  a  wUl  devising  to  his  son, 
William  B.  Graham,  a  tract  of  land  in  Granville  township,  Mifflin  county, 
Pennsylvania,  charged  with  the  payment  of  a  legacy  to  a  sister  of  the  devisee, 
Mrs.  Mary  Jane  Foster,  of  $400,  of  which  $200  was  to  be  paid  five  years  after 
the  death  of  testate,  and  $200  six  years  after  his  death.  Mrs.  Foster  died 
January,  1882,  and  William  B.  Graham  testified  before  the  auditor  that  he  had 
never  paid  her  any  part  of  the  legacy.  The  auditor  found  that  no  interest  had 
been  paid  on  this  legacy,  which  amounted  at  her  death  to  $901.60.  Mrs. 
Foster  left  a  will,  providing,  inter  alia,  as  follows:  "First,  I  hereby  give, 
devise,  and  bequeath  to  my  brother,  Bobert  B.  Graham,  of  said  county,  all 
property  I  may  have  at  the  time  of  my  decease,  whether  real,  personal,  or 
mixed,  and  all  goods,  chattels,  rights,  credits,  choses  in  action,  legacies,  or 
other  moneys  or  properties  then  belonging  or  coming  to  me,  to  be  used  and 
enjoyed  by  him  during  the  term  of  his  natural  life,  and  at  his  death  to  descend 
to  and  become  absolutely  the  property  of  his  children,  share  and  share  alike; 
said  Graham  to  have  no  other  or  greater  interest  in  said  property  above  stated 
than  the  right  to  use  and  enjoy  the  same  during  his  natural  life." 

On  August  21,  1886,  the  above  tract  was  sold  at  sheriff's  sale  as  the  prop- 
erty of  William  B.  Graham.  It  was  then  subject  to  liens  in  the  following 
order:  (1)  The  legacy  aforesaid;  (2)  a  judgment  in  favor  of  S.  S.  Woods,  ex- 
ecutor, amounting  to  $379.28;  (3)  a  mortgage  in  favor  of  G.  K.  Davis,  as- 
signed to  D.  W.  Woods,  amounting  to  $1,862.01.  At  the  time  of  the  sale,  the 
attorney  for  William  B.  Graham  gave  notice  that  the  tract  was  being  sold 
subject  to  the  legacy.  The  sheriff  paid  no  attention  to  the  notice,  but  sold 
the  tract  without  making  any  announcement  as  to  its  being  sold  subject  to  a 
lien.  It  was  purchased  by  D.  W.  Woods  for  $1,385.  Woods  filed  a  paper 
with  the  auditor  agreeing  that  the  legacy  should  remain  a  lien  on  the  land,  or 
that  he  would  mortgage  the  tract  to  secure  it. 

The  auditor  was  of  opinion  that  the  land  was  not  sold  subject  to  the  legacy; 
that  the  sale  divested  its  lien,  and  that  the  legacy  must  be  paid  from  the  fund 
for  which  the  land  sold.  The  purpose  of  the  bequest  in  the  will  should  be 
considered.  Mary  Jane  Foster  was  the  sister  of  W.  B.  Graham.  He  owed 
her  this  money.  A  fair  construction  of  the  will  discloses  the  purpose  on  her 
part  to  secure  him  from  being  compelled  to  pay  this  money  at  her  decease. 
It  was  simply  a  benefit  and  favor  to  him.  He  was  to  have  the  use  of  it.  It 
certainly  was  not  intended  for  the  benefit  of  a  stranger.  She  intended  this 
money  to  go  to  his  children,  but  he  was  to  have  the  use  of  it  during  his  life. 
The  sheriff's  sale  took  from  him  all  benefit  that  could  possibly  accrue  to  him 
from  the  bequest.    It  is  ruled  that  it  matters  not  what  may  be  the  duration 
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of  an  estate  given  to  a  trustee  by  will;  it  continues  no  longer  than  the  thing 
sought  to  be  secured  by  the  trust  demands.  The  purpose  for  which  this  life- 
interest  was  created  ended  on  the  day  of  the  sheriff's  sale.  The  thing  sought 
to  be  secured  was  the  use  of  this  money  to  William  B.  Graham.  The  sheriff's 
sale  took  it  from  him.  In  the  opinion  of  the  auditor,  the  interest  of  W.  K. 
Graham  on  these  legacies  has  ceased,  and  the  money  due  thereon  should  be 
distributed  to  his  children.  He  therefore  awarded  $901.60  to  the  children  of 
W.  B.  Graham,  and  the  balance  to  the  other  lien  cred^ors. 

Exceptions  were  filed  by  D.  W.  Woods  to  the  auditor's  report,  as  follows: 
^First  The  auditor  erred  in  not  finding  that  the  Granville  tract  was  sold 
subject  to  the  legacies  in  Mrs.  Foster's  will;  the  owners  having  given  notice 
at  the  sale  that  it  was  so  selling,  and  the  purchaser  and  lien  creditor  agreeing 
that  it  should  be  so.  Second.  The  auditor  should  have  reported  a  decree  im- 
pounding the  legacies  in  Mrs.  Foster's  will  on  the  premises  in  the  same  man- 
ner that  they  were  secured  before  the  sheriff's  sale,  the  purchaser  having  filed 
his  written  consent  thereto,  in  case  he  decided  the  legacies  discharged  by  the 
sale.  Third.  The  auditor  erred  in  distributing  to  the  persons  owning  the 
remainder  of  the  legacies  in  Mrs.  Foster's  will  the  whole  of  the  debt  and  in- 
terest of  said  legacies  up  to  Mrs.  Foster's  death,  as  the  use  and  interest  of 
said  legacies  belong  to  the  purchaser  of  William  Graham's  interest  in  said 
Granville  tract,  said  Graham's  being  a  life  interest  on  the  same."  The  first 
two  exceptions  were  overruled,  and  the  last  sustained,  by  the  oourt,  in  an 
opinion  by  B(jcher,  P.  J.,  wherein  he  said,  ititer  alia: 

"The  facts  found  by  an  auditor  must  stand,  unless  plain  and  palpable  error 
be  shown.  We  must  therefore  accept  the  findings  of  the  auditor  that  the 
corpus  of  these  legacies,  with  the  accumulated  interest  at  the  death  of  Mrs. 
Foster,  amounts  to  $901.60.  This  is  the  primary  lien,  and  was  discharged 
by  the  sheriff's  sale.  Although  a  charge  on  the  land  originally,  it  does  not 
follow  that  the  wiU  of  Mary  Jane  Foster  giving  the  interest  to  Wm.  B.  Gra- 
ham rendered  the  time  of  payment  uncertain,  so  as  to  continue  it  as  a  fixed 
lien.  On  the  contrary,  it  was  not  affected  by  her  will,  and  was  discharged  as 
a  lien,  and  it  is  now  payable  to  tlie  estate  of  Mary  Jane  Foster,  to  be  admin- 
istered according  to  her  will.  The  fact  that  she  mentions  legacies  in  her  will 
does  not  constitute  a  specific  bequest,  but  is  used  as  descriptive  of  the  extent 
of  her  gift,  rather  than  its  kind.  The  notice  by  any  one  other  than  the  sheriff, 
and  parties  in  interest,  that  the  land  was  selling  subject  to  the  lien,  does  not 
prevent  its  discharge.  In  Bamet  v.  Washebatight  16  Serg.  &  B.  410,  it  is 
held  that  the  lien  of  legacy  will  be  discharged  unless  it  appears  expressly  that 
it  was  the  clear  understanding  of  all  paities  that  it  was  to  remain  on  the  land. 
Mere  notice  or  loose  declarations  were  pronounced  insufficient  for  that  pur- 
pose, and  this  was  afterwards  reiterated  in  Hellman  v.  Hellman^  4  Bawle, 
440,  and  kindred  cases.  But  Mr.  Woods  did  not  buy  subject  to  the  legacies; 
L  e.,  he  was  not  to  pay  the  legacy  in  addition  to  his  bid  of  $1,385,  but  merely 
that  of  this  bid  the  legacy  should  be  deducted  off,  and  remain  in  the  land. 
Why  should  this  be  done  in  so  uncertain  a  way?  The  court  might  appoint 
Mr.  Woods  a  trustee  to  receive  the  $901.60,  and  pay  the  interest  annually  to 
Wm.  B.  Graham;  then  all  will  be  plain  and  readily  understood. 

''The  auditor  held  that  the  sheriff's  sale  extinguished  the  interest  of  Wm. 
R.  Graham  in  the  legacies.  We  do  not  see  how  this  conclusion  is  reached. 
The  sheriff's  sale  divested  Graham's  title  to  the  hind,  but  in  nowise  carried 
his  interest  in  the  legacies  under  his  sister*s  will.  The  fact  that  the  legacies 
were  a  charge  on  the  land  sold  was  not  sufficient,  had  a  judgment  on  the  land 
been  bequeathed,  instead  of  a  legacy.  The  legacy  was  not  a  final  lien.  The 
executor  of  the  sister's  will  could  have  collected  the  legacies,  and  invested 
the  moneys  elsewhere,  and  paid  Graham  the  interest.  The  accrued  interest 
up  to  Mrs.  Foster's  death  became  principal, — was  the  fund  on  which  he  drew 
the  interest.    Then  how  did  the  sheriff's  sale  affect  Graham's  interest  under 
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his  Bister's  will?  The  interest  accruing  between  the  sister's  death  and  the 
sheriff's  sale  was  extinguished  by  operation  of  law,  because  he  owed  it  to  him- 
self. Until  creditors  seize  Graham's  interest  in  his  sister's  estate,  by  due 
course  of  Iaw«  he  still  owns  it.  His  land  was  sold,  but  not  his  interest  in  his 
sister's  estate.  The  latter  was  never  levied  on.  It  could  not  be  sold  by  any 
such  process  as  sold  the  land.  It  could  only  be  sequestered.  Coover*s  Ap- 
peal, 74  Pa.  St.  146;  Brof/m's  Appeal,  27  Pa.  St.  62;  Styer  v.  Freas,  15  Pa. 
St.  339.  And  that  class  of  cases  merely  decide  that  where  a  sale  is  postponed 
for  the  benefit  of  a  life  tenant,  and  the  tenant  declines  the  gift,  or  refuses  to 
take  under  the  will  when  a  widow,  the  sale  may  take  place  immediately,  be- 
cause there  is  then  no  reason  to  preserve  the  estate  for  the  life  tenant.  Koe- 
nig' 8  Appeal,  57  Pa.  St.  852,  only  determines  that  a  trust  created  for  the  ben- 
efit of  a  married  woman  becomes  inactive  and  ceases  upon  her  discoverture, 
by  divorce  or  death  of  her  husband;  the  trust  being  no  longer  needed.  So, 
too,  in  Dodson  v.  Ball,  60  Pa.  St.  498,  and  many  others. 

'*But  we  are  unable  to  see  the  application  of  these  principles  to  the  case  in 
hand;  there  being  in  no  sense  a  similarity  of  expression  or  purpose.  All  the 
preceding  and  cited  cases  destroyed  no  interest,  extinguished  no  right;  but 
the  proposition  insisted  on  here — namely,  that  the  trust  in  Wm.B.  Graham» 
under  his  sister's  will,  falls,  because  it  so  happens  that  as  to  $901  uf  corpus 
on  which  her  brother,  Wm.  R.  Graham,  was  to  receive  the  interest  for  life^ 
happened  at  the  time  of  the  making  of  her  will  to  be  charged  on  William's  own 
land,  and  hence  the  interest  thereon  was  payable  by  himself  to  himself,  that  a 
change  in  the  form  of  the  corpus,  by  the  sheriff's  sale,  which  converted  the 
charge  into  cash,  (merely  substituting  the  money  for  the  land,)  without  his 
consent,  and  by  operation  of  law,  put  an  end  to  his  interest  in  the  bequest, 
deprived  him  of  all  future  benefit  therein,  and  rendered  the  corpus  without 
delay  payable  to  the  remainder-men — ^is  not  only  not  supported  by  the  cases 
cited,  but  is  contrary  to  the  reasonable  sense  of  mankind,  and  would  be  ut- 
terly destructive  of  the  benevolent  purposes  of  his  sister,  Mrs.  Foster.  Wm. 
R.  Graham,  just  in  his  direst  calamity,  when  the  life-estate  in  the  fund  is  of 
supreme  importance  to  his  daily  maintenance,  is  to  be  deprived  of  his  sister's 
bounty.  The  principle  of  merger  does  not  apply.  That  is  a  question  of  in- 
tention ;  and  as  Graham  did  not  own  the  corpus,  but  the  interest  only,  the 
interest  could  not  merge  into  what  Graham  did  not  own.  Had  he  become 
the  owner  of  the  corpus,  the  merger  would  extinguish  both  interest  and  prin- 
cipal. There  is  no  trust  in  the  technical  sense.  There  is  simply  a  bequest  of 
interest  in  the  personal  estate  of  the  testator  to  her  brother  for  life.  Sup- 
pose a  stranger  had  owned  this  legacy,  and  the  interest  had  been  given  to 
Graham  for  life,  it  would  not  be  pretended  that  a  sheriff's  sale  of  the  land 
charged  would  in  any  manner  extinguish  the  interest.  And  no  more  does 
merger  take  place  here,  except  that,  while  Graham  owed  the  legacy,  he  was 
entitled  to  the  annual  interest,  and,  as  he  need  not  pay  to  himself,  the  law 
extinguished  it.  How  long  was  Graham  to  profit  by  the  bequest  of  his  sis- 
terV  Until  he  died,  and  not  until  he  was  sold  out  by  the  sheriff.  The  descent 
is  to  be  cast  at  his  death;  not  when  he  became  bankrupt.    ♦    ♦    ♦ 

"It  is  clear,  then,  that  the  first  appropriation  filed  by  the  auditor  is  what 
he  conceives  to  be  correct;  and  that  opinion  is  correct,  except  that  he  held 
that  the  children  of  Wm.  R.  Graham  were  entitled  to  have  uninterruptedly, 
without  waiting  for  the  death  of  their  father,  the  $901.60  of  the  legacies,  and 
in  this  we  overrule  him,  and  hereby  appoint  D.  W.  Woods,  Esq.,  trustee  to 
receive  said  $901.60  from  himself,  or  from  the  sheriff,  if  already  paid  to  the 
latter,  the  interest  whereof  he  shall  pay  to  the  said  Wm.  R.  Graham  annually 
during  his  life,  and  the  principal  to  his  children,  as  described  by  the  will  of 
Mrs.  Jane  Foster,  he  to  give  security,  to  be  approved  by  the  court.  As  ta 
the  balance  of  the  fund,  it  is  hereby  ordered  to  be  paid  out  to  the  respective 
parties  entitled,  as  found  by  the  auditor,  and  set  forth  in  his  first  scheme  of 
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distribatioii;  and  his  report,  as  thus  corrected,  is  hereby  con&mied  absolate, 
unless  an  appeal  be  taken  within  twenty  days.** 
Whereupon  D.  W.  Woods  took  this  appeal. 

Andrew  Reed  and  D.  W.  Woods  i&  Son,  for  appellant. 

The  life-estate  of  WiUiam  B.  Graham  in  the  legacy  merged.  Bahh  y.  Reed. 
5  Rawle,  159;  GUkeeon  v.  Snyder,  8  Watts  &  S.  200;  Koona  v.  Hartman,  7 
Watte,  20;  Loverin  v.  Trust  Co.,  113  Pa.  St.  6,  4  Atl.  Rep.  191.  The  no- 
tice  given  at  the  sale  estopped  the  lien  creditoi-s.  Bimey^s  Appeal,  7  Atl. 
Bap.  150;  Potoer  v.  Thorp,  92  Pa.  St.  846. 

Horace  /•  CulberUm,  for  appellees. 

The  land  was  not  sold  sabject  to  the  legacy.  Bamet  v.  Washebaugh,  16 
Serg.  A  R.  414;  Hellman  v.  Hellman,  4  Rawle,  440.  The  interest  flowing 
from  the  corpus  did  not  merge  in  the  land.  If  Graham  no  longer  had  any 
interest  in  his  sister^s  estate,  the  whole  sum  is  now  payable  to  his  children. 
Coor>er's  Appeal,  74  Pa.  St.  146;  Koenig's  Appeal.  57  Pa.  St.  352. 

Gr£en,  J.  It  seems  almost  unnecessary  to  add  anything  to  what  has  been 
80  well  said  by  the  learned  court  below  in  this  case.  The  two  original  sums 
of  $200  each,  given  by  the  will  of  John  Graham  to  his  sister,  Mrs.  Foster, 
were  not  continuing  liens  in  any  sense,  nor  were  they  payable  at  an  uncertain 
time,  nor  upon  an  uncertain  event.  They  were  absolutely  payable  in  Au- 
gust, 1860  and  1861.  From  those  dates  they  became  a  fixed  and  determined 
debt  due  to  Mrs.  Foster,  and  were  charged  upon  the  land.  Of  course,  they 
bore  interest  until  Mrs.  Foster's  death,  and  the  aggregate  of  principal  and 
interest  at  that  time  w^as  a  distinct  asset  of  her  estate,  and  subject  to  her  dis- 
position by  will  or  otherwise.  If  she  had  seen  fit  to  give  it  to  a  stranger, 
either  for  life  or  absolutely,  there  could  have  been  no  question  as  to  the  cor- 
rectness of  the  principles  applied  by  the  court  below.  We  can  see  no  reason 
for  making  any  distinction  because  she  chose  to  give  it  to  her  brother,  who 
happened  to  be  the  former  owner  of  the  property  affected  by  the  charge  for 
the  payment  of  the  money.  That  charge  simply  made  this  debt  a  lien  on  the 
land.  It  ¥ras  of  record,  it  was  prior  to  all  other  liens,  and  it  was  divested  by 
the  sheriff's  sale.  Both  the  auditor  and  the  court  below  have  found  that  it 
was  divested,  and  that  the  land  was  not  sold  subject  to  this  lien.  If  it  had 
been,  the  purchaser  would  have  been  obliged  to  pay  this  debt  in  addition  to 
the  amount  of  his  bid,  and  there  is  no  evidence  to  support  such  a  claim. 
While  notice  was  or  may  have  been  given  of  it  at  the  sheriff's  sale,  the  sher- 
iff simply  disregarded  it,  and  made  no  contract  or  condition  with  reference  to 
it.  By  operation  of  law,  the  lien  of  this  debt  was  therefore  divested,  and  it 
would  be  payable  out  of  the  proceeds.  But  by  the  terms  of  Mrs.  Foster's 
will  the  interest  of  this  sum  is  payable  to  W.  R.  Graham  during  hiB  life,  and 
there  was  no  impropriety  in  securing  the  payment,  both  of  the  interest  and 
principal,  precisely  as  was  done  by  the  learned  court  below.  It  is  confusing 
both  ideas  and  authorities  to  argue  that,  because  W.  R.  Graham  was  the 
owuer  of  the  land  bound  by  the  lien  of  this  debt,  it  was  extinguished  in  any 
part  because  of  such  ownership.  During  his  ownership  the  money  was  pay- 
able, not  to  him,  but  to  Mrs.  Foster,  and  of  course  there  was  no  merger  ex- 
cept as  to  interest  after  her  death.  After  the  sheriff's  sale,  he  was  not  the 
owner,  but  a  stranger  was,  and  hence,  again,  there  could  be  no  merger,  and 
no  extinguishment.  But,  by  the  legal  effect  of  the  sale,  W.  R.  Graham  paid 
the  whole  amount  of  the  debt,  principal  and  interest,  and  then  the  aggregated 
sum — which  properly^  perhaps,  would  go  to  Mrs.  Foster's  legal  representa- 
tive, to  be  administered  according  to  her  will — ^became  subject  to  such  dis- 
position by  the  court  as  would  effectuate  the  intent  of  the  testatrix,    Practi- 
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calljf  tbfl  order  of  the  coart  below  was  an  inyestment  of  the  money  in  aooord- 
ance  with  the  will  of  Mrs.  Foster,  and  in  this  there  was  no  error.  We  see 
no  mystery  in  the  case*  and  regard  it  as  quite  plain.    Decree  afltaned. 


Allen  o.  YANDERyoRT. 

(Supreme  Oourt  of  Pennsylvania,    October  Term,  1887.) 

Watb— ExpKKB  Obakt— Eyidxvcb. 

In  an  action  for  a  right  of  way,  the  testimony  showed  that  the  plaintiffs  i^^ntor 
promised  to  give  the  plaintiff  the  road  in  question ;  that  he  said  she  should  have 
the  right  of  way ;  that  he  promised  her  a  road  all  the  way  down,  except  about  four 
rods,  which  he  said  she  should  get  from  Mrs.  Dunbar ;  that  she  did  get  that  piece 
of  road  Arom  Mrs.  Dunbar;  that  Marchall,  a  surveyor,  was  called  upon  by  Mr. 
Rowan,  the  grantor,  to  survey  the  church  lot  on  the  comer,  and  that  Mr.  Rowan 
told  the  surveyor  to  start  far  enough  south  to  leave  a  road  to  Vandervort'a  (plain- 
tiffs) mill;  that,  after  plaintiff's  grantor  sold  the  back  lot  to  plaintiff,  he  moved 
his  fence  back,  in  order  to  give  plaintiff  a  way  out.  The  court  left  it  to  the  Jury  to 
find  whether  there  had  been  an  express  grant  of  the  road,  and  the  Jury  found  for 
the  plaintiff.    Held^  that  there  was  ample  testimony  to  sustain  the  verdicts 

Error  to  common  pleas,  Butler  county. 

Action  for  a  right  of  way. 

In  1862,  James  Bowan  owned  two  tracts  of  land  which  were  not  oontign- 
ous.  If  the  north  boundary  line  of  the  27-acre  tract  was  extended  easterly  a 
few  rods,  it  would  then  become  the  south  boundary  line  of  the  18-acre  tract. 
On  the  west  of  the  18  acres  Nichol  Allen  owned  the  land  to  the  public  high- 
way; on  the  south  of  the  18  acres  was  land  owned  by  Ambrose  Dunbar. 
The  27  acres  were  bounded  on  the  north  by  Allen's  land,  and  on  the  east  by 
Dunbar's  land,  so  that  for  a  few  rods  the  south-east  corner  of  Allen's  land 
was  contiguous  to  the  north-west  corner  of  Dunbar's  land.  On  the  west  of 
the  27  acres  was  a  church  lot,  which  extended  westerly  to  the  public  high- 
way. The  private  road  in  question  extended  from  the  public  highway  to  the 
18-acre  tract.  On  its  northern  side  was  the  Allen  tract,  and  on  its  southern 
side  was  the  church  lot,  then  the  27-acre  tract,  and  lastly  the  Dunbar  tract. 
In  1862,  James  Rowan  sold  to  Mrs.  Yandervort,  the  plaintiff,  the  18-acre 
tract,  but  the  deed  contained  no  right  of  way  over  his  27-acre  tract.  In  go- 
ing to  the  public  highway,  Mrs.  Yandervort  was  in  the  habit  of  going  through 
Allen's  land,  until  1869,  when  Allen  fenced  in  his  woodland,  and  he  and 
Rowan  agreed  to  leave  a  lane  between  their  farms.  This  lane  was  left  for 
their  own  convenience;  they  permitting  Mrs.  Yandervort  and  others  to  use 
it.  In  1885,  Allen  purchased  the  27-acre  tract,  and  then  placed  a  gate  across 
the  lane.  Mrs.  Yandervort  demanded  that  the  gate  should  be  removed,  as 
she  claimed  a  perfectly  free  and  unobstructed  road.  The  other  material  fads 
appear  in  the  opinion. 

/.  M.  Thompson  and  W.  H,  Ltuk,  for  plaintiff.  Leo,  McQuitUon  and  Tho9. 
£r.  Lyon,  for  defendants  and  appellants. 

Green,  J.  If  there  was  an  express  grant  of  the  right  of  way  in  question 
when  the  land  was  sold  by  James  Rowan  to  Mrs.  Yandervort,  it  is  a  matter 
of  little  or  no  consequence  whether  there  was  a  way  of  neces3ity  or  not. 
There  was  evidence  of  the  most  express,  direct,  and  positive  character  that 
there  was  such  a  grant.  Freeman  Yandervort,  the  plaintiff's  husband,  con- 
ducted the  negotiations  for  the  purchase  of  the  18-acre  tract  on  behalf  of  his 
wife.  He  testified  that  he  negotiated  for  the  purchase,  and  that  there  was  a 
saw-mill  on  the  tract,  and  that  was  what  he  bought  it  for.  He  added:  "He 
[James  Rowan]  promised  to  give  me  the  road;  said  I  sliould  have  the  right 
of  way.  I  couldn't  get  to  the  saw-mill  without  a  road,  and  I  should  have  a 
right  of  way.  Question,  Now,  where  was  this  right  of  way?  Anstoer.  It 
was  along-side  of  his  farm.    He  promised  me  a  road  aU  the  way  down  but 
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aboat  foar  rods,  that  he  couldn't  give  me,  that  Mrs.  Dunbar  owned,  but  he 
said  it  could  be  easily  got,  and  1  did  get  it/'  The  road  was  fully  identified 
by  the  witness,  who  said  it  had  been  in  use  to  get  to  the  mill  before  he  bought 
it,  and  also  that  be  continued  to  use  it  constantly,  and  to  work  it  and  keep  it 
in  repair  from  1862,  when  the  land  was  purchased,  until  it  was  obstructed 
by  the  defendant. 

There  was  not  a  particle  of  contradiction  of  this  testimony  in  the  case.  On 
the  contrary,  it  was  confirmed  by  other  evidence.  Kennedy  Marchall  was 
called  upon  by  Mr.  Bowan  to  survey  a  small  lot  of  three  acres  which  he  was 
aboat  to  sell  for  a  church,  in  1871,  off  of  his  remaining  land  bordering  on  this 
road,  and,  when  the  surveyor  wanted  to  fix  the  comer  of  the  church  lot,  Mr. 
Rowan  told  him  ''to  move  back  from  that  corner, — where  I  had  fixed  the  cor- 
ner was  between  Mr.  Rowan  and  Mr.  Allen, — to  move  back,  and  start  far 
enough  south  to  leave  a  road.  6o  I  did  move  back.  I  don't  recollect  the  dis- 
tance,— 12  or  15  feet,  or  something  like  that, — and  I  started  there,  and  ran 
around  the  church  lot  until  we  came  around  to  the  north-east  corner,  and 
then  ran  along  parallel  with  the  line  between  the  two,  by  Mr.  Rowan's  loca- 
tion to  leave  a  road  there.  ♦  ♦  *  Mr.  Rowan  was  at  the  time  the  owner 
of  this  land,  and  what  1  was  going  to  say  was  there  was  some  person  there; 
think  it  was  Mr.  Yandervort.  I  wasn't  acquainted  with  him  at  the  time,  and 
they  spoke  about  the  road  to  the  mill.  I  didn't  know  what  mill  it  was, — he 
roust  have  a  road  to  the  mill.  They  were  in  conversation  about  leaving  this 
road.  Qtiestion.  Mr.  Rowan  said  that  was  the  road  to  the  mill?  Answer. 
Yes,  sir;  I  didn't  know  what  mill  it  was;  I  didn't  know  there  was  a  mill  in 
there.  Q.  And  that  had  to  be  reserved  in  this  conveyance  to  the  church?  A. 
Yes.  sir." 

The  deposition  of  James  Rowan,  the  grantor  of  the  land  to  Mrs.  Yander- 
vort, was  taken,  and  he  testified  to  the  mile,  and  to  the  existence  of  the  road 
there,  and  its  use,  by  all  persons  who  desired  to  travel  over  it,  for  40  or  50 
years.  He  said  he  did  not  recollect  about  anything  being  said  about  that  right 
of  way  at  the  time  of  the  sale  to  Mrs.  Yandervort,  but  there  might  have  been 
something  said  about  it.  But  he  also  testified:  '* After  1  sold  to  Mrs.  Yan- 
dervort, I  moved  the  fence  back  along  my  northern  boundary,  in  order  to  give 
Mrs.  Yandervort  a  road  out.  After  I  came  back  from  the  west  in  1866, 1 
moved  my  fences  back,  in  order  to  give  one-half  the  road  from  this  property 
out  to  the  road.  1  threw  out  enough  of  ground  for  a  team  to  pass  along.  I 
would  say  from  8  to  12  feet  I  threw  out.  Mr.  Yandervort  worked  on  this 
road,  and  built  a  bridge  on  it,  and  kept  it  in  very  good  order." 

The  learned  court  below  left  to  the  jury  the  question  whether  there  had 
been  an  express  grant  of  the  road,  and  the  jury  found  for  the  plaintiff.  There 
was  ample  testimony  to  sustain  the  verdict,  on  the  theory  of  an  express  grant, 
and  it  seems  to  us  the  question  of  a  way  by  necessity  was  entirely  superflu- 
ous, and  that  its  discussion  now  is  unnecessary.    Judgment  affirmed. 


Macbum,  Trustee,  o.  Jones. 

{Supreme  Oewrt  of  Pennsylvania,    October  31,  1887.) 

CsBno&ABi— Bcfosa  Final  Judghsiii^-Whit  Quashbd. 

Where  the  record  brought  up  by  writ  of  certiorari  shows  upon  its  ikoe  that  no 
final  judgment  has  been  entered  in  the  court  below,  and  that  the  cause  is  still 
pending  there,  the  writ  will  be  quashed. 

Certiorari  to  common  pleas,  Washington  county. 

Tho8.  H,  Baird  and  Wm.  Jttacrum,  for  plaintiff  in  error. 

Per  Cukiam.  It  is  unnecessary  for  us  to  decide  whether  the  first  section 
of  the  act  of  seventeenth  February,  1871,  in  regard  to  lateral  railroads,  re- 
peals the  latter  half  of  the  first  section  of  the  act  of  twentieth  April,  1858, 
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for  the  reason  that,  under  either  view  of  the  case,  the  eertiorart  is  premature. 
The  record  which  it  brings  up  shows  upon  its  face  that  no  final  judgment  has 
been  entered  in  the  court  below.  There  is  now  an  appeal  pending  in  the 
common  pleas  from  the  award  of  the  jury  appointed  to  assess  the  damages. 
•Pending  that  appeal,  it  was  improper  to  bring  the  record  up,  as  such  appeal 
cannot  be  tried  in  the  court  below  in  its  absence.  See  HalVs  Appectl,  56  Pa. 
St.  238.  If  the  petitioner  below  files  his  bond,  and  proceeds  to  construct  the 
road  pending  the  appeal,  he  will  do  so  at  his  own  risk.  We  express  no  opin- 
ion now  as  to  this  branch  of  the  case.  The  plaintiff  in  error  will  be  protected 
in  any  event  by  this  bond.    Writ  quashed. 


ESHENBAUGH  V.  BrICKEB. 
{Supreme  Court  of  Penneylvania.    October  31, 1887.) 

InSOLTBVOT— DlSCHABOS— SURBBNDSB  OP  DSBTOB  TO  CUSTODT  OV  BhSBTTV. 

Petitioner  claimed  the  benefit  of  the  insolvent  law,  alleging,  inter  alia,  that  he  had 
snriendered  himself  into  the  custody  of  the  sheriff,  and  that  he  was  then  in  such 
custody  of  the  sheriff.  The  uncontradicted  evidence  showed  that  at  the  time  of 
presenting  his  petition,  he  was  not  in  custody  nor  in  any  manner  restrained  of  his 
liberty.  Meld,  that  as  one  of  the  essential  allefcations  of  his  petition  was  clearly 
shown  to  be  untrue,  such  an  exception  to  his  discharge  shoald  have  bean  sos- 
tained. 

Error  to  court  of  common  pleas,  Butler  county. 

8,  F.  Bowser  and  JT.  Marshall,  for  plaintiff  in  error.  Tfiompson  (ft  Son 
and  McJunkin  c§  Qalbraith,  for  defendant  in  error. 

Sterrbtt»  J.  In  his  petition  for  discharge  under  the  insolyent  law,  de- 
fendant in  error  sets  forth,  inter  alia,  that  he  was  arrested  on  a  capias  ad 
respondendum  issued  out  of  the  court  of  common  pleas  of  Butler  county,  in 
a  certain  action  of  breach  of  promise  to  marry  Ann  A.  Eshenbaugh,  the  plain- 
tiff therein;  that  he  thereupon  gave  bond  in  the  required  sum  of  $1,000.  with 
John  Bricker  as  bail,  conditioned  that  if  he  shall  be  condemned  in  said  action, 
he  shall  satisfy  the  condemnation  money  and  costs,  or  surrender  himself  into 
the  custody  of  the  sheriff  of  said  county,  etc. ;  that,  upon  the  trial  of  said  ac- 
tion, a  verdict  for  $1,000  damages  was  rendered  in  fayor  of  the  plaintiff;  that 
pursuant  to  the  terms  of  said  bond  he  "has  surrendered  himself  into  the  cus- 
tody of  said  sheriff,  etc.,  and  that  he  is  now  in  such  custody  of  the  sheriff," 
etc.  These  and  other  facts  averred  in  the  petition,  assuming  them  to  be  true, 
bring  defendant  in  error's  case  within  the  provisions  of  the  insolvent  law  and 
entitle  him  to  the  relief  therein  provided;  but  it  was  denied  that  he  was  in 
custody  at  the  time  of  presenting  his  petition,  December  7,  1886,  or  that  he 
was  then  in  any  manner  restrained  of  his  liberty.  In  support  of  that  denial, 
it  was  shown  that  on  December  6, 1886,  petitioner  was  surrendered  and  com- 
mitted to  jail  by  the  sheriff,  and  on  the  evening  of  same  day,  upon  giving  a 
new  bond,  he  was  discharged  from  custody.  On  the  hearing  of  his  applica- 
tion for  discharge,  Sheriff  Kramer  testified  as  follows:  '^On  the  sixth  of  De- 
cember, 1886,  John  Bricker  brought  Perry  to  me.  I  put  him  in  jail.  Mr. 
Galbraith,  his  attorney,  afterwards  came  to  me  and  gave  bond,  and  I  let  him 
out.  This  was  on  the  evening  of  the  same  day.  I  don't  remember  of  ever 
having  him  in  custody  after  this.  I  don't  remember  of  Col.  Thompson  saying 
to  me  that  he  surrendered  Perry.    If  he  did,  I  would  have  put  him  to  jail.'' 

This  uncontradicted  evidence  establishes  the  fact  that  at  the  time  of  pre- 
senting his  petition,  defendant  in  error  was  not  in  custody,  nor  in  any  man- 
ner restrained  of  his  liberty.  It  follows,  therefore,  that  one  of  the  essential 
allegations  of  his  petition  was  not  only  unsustained  by  proof,  but  was  clearly 
shown  to  be  untrue,  and  hence  the  exceptions  of  plaintiff  in  error  to  his  dis- 
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charge,  ooyered  by  the  sixth  and  seventh  specifications,  should  have  been  sus- 
tained. 

The  order  of  June  13, 1887,  discharging  defendant  in  error,  is  reversed  and 
set  aside*  and  petition  dismissed  at  his  costs. 


Plank-Uoad  Co.  v.  McClot. 

{Skipreme  Ocmrt  of  Penrujffvnnia,    November  7,  1887.) 

1.  Dratnaoe— Damaobs  from  Impbopsb  Drain— CoifTBZBUTORT  Nboliobnos. 

In  an  action  for  damages  for  the  overflow  of  water  caused  by  defendant's  neg- 
lect to  construct  a  proper  drain,  the  evidence  showed  that  the  surface  water  was  ob- 
structed by  defendant's  plank-road  so  that  it  flowed  through  a  culvert  upon  plain- 
tiff's premises;  that  when  plaintiff  bought  the  premises  she  had  filled  up  an  old 
quarry  where  the  water  formerly  flowed,  and  had  constructed  a  road  that  changed 
somewhat  the  flow  of  the  surface  water.  Defendant  asked  the  court  to  instruct  the 
jury  that  plaintiff  had  herself  obstructed  the  flow  of  the  water  and  caused  the  in- 
jury for  which  the  action  was  brought    Held  properly  refused. 

2.  Same. 

In  an  action  for  damages  for  the  overflow  of  surface  water  caused  by  defendant's 
n^lect  to  provide  suitable  drains,  the  evidence  tended  to  show  that,  after  plaintiff 
bougbtthe  premises,  the  culvert  under  defendant's  plank-road  was  m  side  larger  or  the 
drainage  above  changed  so  that  much  more  water  than  usual  flowed  over  plaintiffs 
land.  The  court  charged  the  jury :  **The  question  of  fact  then  is,  is  there  an  in- 
crease in  that  culvert  or  change  in  the  drainage  above,  by  which  a  larger  quantity  of 
water  is  thrown  on  her  lot  than  formerly  7  "    Held  not  error. 

Error  to  court  of  common  pleas,  Allegheny  county. 

In  1869,  Clarissa  McGloy  purchased  about  four  acres  of  land  on  the  south 
side  of  Observatory  hill.  Above  her  property  was  defendant's  plank-road. 
The  water  came  down  from  above  to  the  plank-road  and  ran  along  its  upper 
side  and  was  let  under  it  and  on  down  the  hill  through  culverts.  For  eight 
years  after  her  purchase  not  much  water  was  thrown  in  on  plaintiff's  land 
from  the  plank-road,  but  about  that  time  the  plank-road  company  constructed 
or  enlarged  a  culvert  above  plaintiff's  premises  and  built  a  wall  to  turn  the 
water  through  the  culvert;  after  that  plaintiff's  property  was  overflowed  at 
every  heavy  rain.  Prior  to  the  construction,  or  enlargement  of  the  culvert 
by  the  defendant,  plaintiff's  husband  had  filled  up  an  old  stone  quarry  on  the 
premises  and  hud  graded  a  road  out  to  the  plank-road,  both  of  which  changed 
the  course  of  the  surface  water,  which  formerly  flowed  into  the  old  stone 
quarry  and  so  on  down  the  hill.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error, and  makes  the  following  assignments:  First,  the  court 
erred  in  not  giving  binding  instructions  to  the  jury,  when  the  evidence  was 
uncontradicted  that  the  plaintiff  below  obstructed  the  natural  flow  of  the 
water,  and  caused  the  very  injury  upon  which  suit  was  brought;  second,  the 
court  erred  in  charging:  ''The  question  of  fact  then  is.  is  there  an  increase 
in  that  culvert  or  change  in  the  drainage  above,  by  which  a  larger  quantity  of 
water  is  thrown  on  her  lot  than  formerly?" 

Marshalls  i&  Imhrie,  for  plaintiff  in  error.  /.  Charles  Dickens,  for  defend- 
ant in  error. 

Pbb  Gubiah.  The  court  below  would  not  have  been  justified,  under  the 
evidence,  in  giving  the  binding  instruction  referred  to  in  the  first  assignment. 
Nor  are  we  prepared  to  say  there  was  any  substantial  error  in  the  three  lines 
of  the  charge  contained  in  the  second  assignment.  The  charge  on  the  whole 
waa  fair  and  adequate. 

Judgment  affirmed. 
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Wolf  and  others  d.  Magkkell,  Ez'x. 

(Supreme  Cburt  of  Pensuyhania.    November  7, 1887.) 

KaooTiABLv  InsTBUMiNTB— Action  ow— Pboo»  of  Signaturb— Idehtitt. 

In  a  suit  brought  on  two  notes  executed  with  a  njark,  the  maker,  the  payee,  and 
the  two  attesting  witnesses  were  dead.  One  witness  testified  that  he  had  gone  with 
the  payee  to  the  maker  19  years  before,  the  payee  said  to  collect  some  notes. 
They  looked  like  those  in  suit,  but  witness  did  not  see  the  names  on  the  papers. 
Beta,  that  the  notes  were  not  sufficiently  Identified  to  go  to  the  jury. 

Error  to  court  of  common  pleas  No.  2,  Allegheny  county. 

This  was  a  suit  brought  bj  certain  heirs  of  the  payee  of  two  notes  against 
the  executrix  of  the  alleged  maker;  the  notes  were  under  seal,  signed  by  a 
mark,  and  witnessed  by  the  daughter  and  son  of  the  payee,  who  were  both 
dead  at  the  time  of  the  trial.  One  note  was  dated  1859,  payable  inside  of  20 
years;  the  second  was  dated  in  1861, and  payable  in  18  years.  It  was  proven 
that  they  were  in  the  handwriting  of  one  who  died  in  1862.  A  witness  testi- 
fied that  in  1866  he  went  with  the  payee  to  tlie  house  of  the  alleged  maker  of 
the  notes;  that  the  payee  said  they  were  to  get  money  on  some  notes,  and 
she  had  papers  tliat  looked  like  those  in  suit.  He  had  never  seen  the  alleged 
maker  before  that  time,  nor  since.    This  visit  was  19  years  before  the  trial. 

J.  A.  McClung,  for  plaintiff  in  error.  /.  E,  MoKelvey,  for  defendant  in  error. 

Per  Cubiam.  The  notes  in  controversy  were  not  sufficiently  proved  to  en- 
title them  to  go  to  the  Jury,  and  the  learned  judge  could  not  have  done  other- 
wise than  nonsuit  the  plaintiff.    Judgment  afiirmed. 


Oakley  d.  Maobuh. 

{Supreme  Court  cf  Pennsylvania.    November  7, 1887.) 

Mostgaobs—Lbqal  Title  to  Wife's  Pbopebtt  in  Husband^Bona  Fide  Mostqaoee. 
A  Imsband  dealt  with  his  wife's  money,  and  invested  it  in  a  piece  of  real  prop- 
erty, taking  it  in  his  own  name,  and  lived  with  his  wife  thereupon,  and  afterwaros 
mortgaged  it  to  a  bona  fide  mortgagee  without  notice.    Held,  that  the  mortgagee's 
title  was  good,  even  though  the  husband  had  perpetrated  a  fraud  upon  his  wife. 

Error  to  the  court  of  common  pleas,  Allegheny  county. 

In  the  early  part  of  1860,  Mrs.  Mary  Ann  Oakley  purchased  the  propertr 
In  dispute  from  Mary  Davis.  As  she  testified  at  the  trial,  her  father  died 
some  time  in  1835,  leaving  some  personal  and  real  estate,  of  which  she  in- 
herited her  share.  This  money  wa9  loaned  out  from  time  to  time  by  her 
husband  until  the  time  of  the  purchase  of  this  property,  when  a  portion  of 
the  money  was  put  into  it.  In  place  of  taking  the  deed  in  his  wife's  name, 
A.  G.  Oakley  took  the  title  in  his  own  name.  In  1873,  Oakley  got  into  finan- 
cial trouble,  and  placed  a  mortgage  on  the  property,  which  Mrs.  Oakley,  the 
defendant,  alleges  was  without  her  knowledge  or  consent.  This  property 
afterwards  came  into  the  possession  of  the  Allegheny  Savings  Bank,  of  which 
plaintiff  is  trustee.  The  mortgage  was  not  paid,  and  a  aoL  fa.  was  issued  and 
prosecuted  to  judgment,  and  the  property  sold  and  purchased  by  Bieger,  as- 
signee of  the  mortgagor,  who  conveyed  to  James  L.  Graham,  who  held  for 
the  benefit  of  the  bank.  Plaintiff  is  trustee  for  the  creditors  of  this  bank,  and 
brings  ejectment.  Defendant  alleges  fraudulent  conduct  on  the  part  of  her 
husband  in  taking  the  deeds  in  his  name  and  mortgaging  the  property.  De- 
fendant and  her  husband  lived  upon  the  place. 

Marshalls  dk  Imhrie^  for  plaintiff  in  error.  W,  Afaerum,  for  defendant  in 
error. 

Feb  Cxtrtam.  Admitting  that  Oakley  perpetrated  a  fraud  on  his  wife  in 
his  acquisition  of  the  property  in  question,  yet  his  mortgagee  knew  nothing' 
of  such  fraud.  He  found  the  legal  title  as  w^U  as  the  possession  in  Oakley,, 
and  he  was  bound  to  inquire  no  further. 

Judgment  affirmed. 
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Statb  (Tatlob,  Prosecutrix)  v.  Smith  and  others. 

(Supreme  Court  of  New  Jtrtey.    November  0,  1887.) 

1.  Taxatiok— Special  Law— Repeal  by  Ambndmekt  to  CoKBTiTUTioif. 

The  imposition  authorized  by  tlie  *' Act  to  incorporate  the  Plainfleld  Fire  Depart- 
ment/* ai>proved  March  3,  1854,  is  of  the  nature  of  a  pro)>erty  tax,  and  being  ob- 
noxious to  the  constitutional  requirement  that  **  property  shall  be  assessed  for  taxes 
under  Reneral  laws  and  by  uniform  rules  according  to  its  true  value,"  was  immedi- 
ately repealed  by  the  adoption  of  that  requirement  as  an  amendment  to  the  consti- 
tution. 

2.  Same— Graht  or  Taziko  Poweb  to  Peiyatc  Coeforation. 

Tiie  tiiE  imposed  under  that  act  cannot  be  maintained  or  imposed  bv  the  court 
nnder  the  act  of  March  23,  1881,  (8upp.  Kevision,  602,)  because  the  Plafnfield  Fire 
l>e|>artiueut  is  a  private  corfioration,  and  not  a  TK>litical  corporation  or  division  of 
tlie  state,  and  so  tlie  grant  ol  the  power  of  taxation  to  it  was  not  within  the  power 
of  the  legislature. 

{Sailalme  hy  the  Court.) 

On  certiorari  from  assessment  for  "fire"  benefits. 

By  an  act  entitled  "An  act  to  incorporate  the  Plainfield  Fire  Department," 
approved  March  3,  1854.  the  "ownei-s  or  proprietors  of  dwelling-houses  or 
other  buildings,  or  of  stores  of  goods,  wares,  or  merchandise  of  any  descrip- 
tion, liable  to  injury  by  fire,"  situated  within  limits  defined  by  the  iict  in  the 
township  of  Plainfield  in  the  county  of  Essex,  (now  Union, ^ and  in  the  town- 
ship of  Warren,  in  the  county  of  Somerset,  were  created  a  body  corporate  by 
thf  name  of  "The  Plainfield  Fire  Department."  The  purposes  for  which  the 
corporation  was  created,  as  set  out  in  the  act,  are,  in  general,  the  procuring 
and  maintaining  of  apparatus  and  organizations  for  extinguishing  fires.  The 
corporation  is  controlled  by  ofilcers,  who  by  the  provisions  of  the  act  are 
elected  by  the  members.  It  is  further  provided  that  the  members  are  an- 
nually to  determine  the  amount  of  money  to  be  raised  by  assessment  for  the 
use  of  the  corponition  for  the  ensuing  year,  and  within  60  days  the  assessor 
is  to  return  to  the  managers  a  "  list  of  all  buildings  and  stores  of  goods,  wares, 
or  merchandise,  ns  aforesaid,  within  said  limits,  with  the  value  thereof  and 
tiie  names  of  both  the  owners  and  occupants  of  the  buildings  and  owners  of 
goods,  wares,  and  merchandise,  together  with  an  assessment  upon  each  build- 
ing or  store,  as  aforesaid,  of  the  equitable  proportion  of  the  sum  voted  to  be 
raised  by  the  corporation,  making  just  allowances  for  the  various  degrees  of 
hazard  and  liability  to  injury  by  fire  to  whicli  said  buildings  and  stores  may 
be  exposed."  The  act  further  provides  that,  if  the  sum  so  assessed  is  not 
paid  by  a  time  prescribed,  proceedings  may  be  taken  to  collect  the  same  by  a 
warrant  issued  by  a  justice  of  the  peace,  and  served  by  a  constable,  which 
officers  are  to  proceed  therein  in  the  manner  prescribed  by  the  general  tax 
act.  Supplements  to  the  above  act  have  altered  it  in  particulars,  not  material 
to  the  present  controversy,  except  that  thereby  the  limits  of  the  original  act 
have  been  extended.  In  1886,  prosecutrix  owned  a  house  and  barn  within 
tlie  then  limits  of  said  corporation,  and  was  assessed  for  the  same  the  sum  of 
S21.  Not  having  paid  that  sum,  a  warrant  was  issued,  and  pei*sonal  property 
of  prosecutrix  was  levied  upon.  Thereupon  prosecutrix  suetl  out  Aoertiorarh 
and  thereby  the  proceedings  to  impose,  assess,  and  collect  the  said  sum  have 
been  brought  up. 

C.  A.  Marsh,  for  prosecutrix.  Suydam  dk  Stillman  and  Stockton  d^  John- 
#cm,  for  defendants. 

Magus,  J.    Prosecutrix  contends  that,  in  assessing  upon  and  attempting  to 

collect  from  her  the  sum  of  $21  for  the  use  of  the  Plainfield  Fire  Department, 

the  defendants  were  acting  without  the  warrant  of  any  valid  legislation.    It 

is  quite  apparent  that  the  assessment  complained  of  is  of  the  nature  of  a  tax. 

v.llA.no.4— 21 
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The  act  under  which  it  has  been  made  calls  it  a  tax.  The  officer  empowered 
to  impose  it  is  caliod  an  assessor.  The  amount  of  the  assessmcmt  imposed  is 
to  be  collected  by  the  use  of  the  same  process,  issued  by  and  to  the  same  public 
officers  as  perform  like  functions  in  the  enforcement  and  collection  of  ordinary 
taxes.  Defendant's  counsel  make  no  debate  on  this  subject,  but  seek  to  jus- 
tify the  imposition  of  this  sum  as  a  tax  for  a  public  purpose.  It  is  equally 
|)lain  that  the  tax  in  question  is  of  the  nature  of  a  property  tax.  It  is  not 
imposed  upon  individuals,  as  a  poll  or  franchise  tax.  It  is  not  imposed  by 
reason  of  any  special  benefit  conferred  upon  property  increasing  its  value  and 
justifying  a  special  tax  therefor.  The  prescribed  imposition  falls  annually  by 
reason  of  a  recui-ring  benefit  upon  the  owners  and  occupants  of  certain  kinds 
of  property,  solely  upon  the  ground  of  their  ownership  or  occupation.  In 
these  respects  it  is  identical  with  ordinary  taxes  upon  property.  The  consti- 
tutional provision  that  **  property  shall  be  assessed  for  taxes  under  general 
Jaws  and  by  uniform  rules  according  to  its  true  viilue,*'  executed  itself  im- 
mediately upon  its  adoption,  and  operated,  without  any  legislative  action,  as 
a  repealer  of  all  tax  laws  not  in  accord  with  it.  Bank  v.  Neioark,  39  N.  J. 
Law.  380.  and  40  X.  J.  Law,  558, 

Testing  the  scheme  of  taxation  prescribed  by  the  Plalnfield  Fire  Depart- 
ment act  by  this  constitutional  provision,  it  is  at  once  perceived  that  it  con- 
tains features  obnoxious  thereto.     While  it  seems  to  be  now  settled  that  tiie 
legislature  may  select  for  taxation  claisses  of  propeity,  without  contravening 
this  provision,  yet,  to  sustain  such  legislation,  the  chissiflcation  adopted  must 
be  biised  on  proper  distinctions,  and  be  complete  and  not  partial.     In  the  law 
before  us  the  property  selected  for  taxation  consists  only  of  buildings  and 
stores  of  goods,  wares,  and  merchandise.    All  other  property  is  exempted, 
^be  sole  quality  or  characteristic  which  distinguished  the  included  from  the 
-excluded  property  is  that  the  former  is  liable  to  be  injured  or  destroyed  by  fire. 
"^This  distinction  cannot  in  my  judgment  be  admitted  to  be  sufficient  to  justify 
'^the  classification  of  property  for  taxation,  even  for  the  purpose  of  affording 
protection  against  fire;  but,  if  this  could  be  conceded,  yet  the  classification 
-adopted  in  this  act  is  defective  and  partial,  because  it  only  includes  such  per- 
vsonal  property  as  is  covered  by  the  phrase  "stores  of  goods,  wares,  and  mer- 
•'>chandise,'*  and  excludes  all  other  personal  property,  although  equally  liable  to 
be  injured  or  destroyed  by  fire.     Moreover,  by  this  act,  taxation  is  not  im- 
posed by  a  uniform  rule,  according  to  the  true  value  of  the  property.    The 
.  standard  fixed  is  not  true  value,  but  that  value  as  modified  by  the  peculiar 
{hazard  or  liability  to  injury  by  fire.    For  these  reasons,  the  special  mode  of 
imposing  these  taxes  for  the  use  of  the  Hain field  Fire  Department  was  ir- 
reconcilable with  the  requirements  of  the  constitutional  amendment,  and, 
upon  its  adoption,  was  thereby  abrogated.    This  result  would  render  unneo- 
essary  any  further  consideration  of  tlie  questions  presented  by  the  record  be- 
fore us,  but  for  the  imperative  provisions  of  the  act  of  March  23, 1881,  (Supp. 
iBe vision,  602,)  which  forbid  the  setting  aside  of  any  tax,  even  for  illegality, 
/if  the  person  against  whom  it  was  laid  is  liable  to  taxation  for  the  purposes 
;for  which  it  was  laid;  and  which  require  the  court  in  that  case  to  determine 
^^nd  fix  the  amount  for  which  such  person  was  legally  liable  to  taxation. 

The  abrogation  of  special  tax  laws  by  the  constitutional  amendment,  left  in 
full  operation  the  general  tax  law  then  existing.  Bank  v.  Newark^  supra. 
Where  special  tax  laws  were  obnoxious  to  the  constitution  as  amended,  and 
so  repealed,  tlie  provisions  of  the  act  of  March  23,  1881,  have  been  applied 
4ind  taxation  justified  under  the  general  tax  law.  Auryansen  v.  Hackensack, 
45  N.  J.  Law,  113.  The  act  of  March  23,  1881,  however,  does  not  confer  on 
tlie  court  original  power  to  tax  or  assess,  but  only  to  apply  the  provisions  of 
<^xisting  valid  laws  on  the  subject  to  the  case  before  the  court.  Reynolds  v. 
Paterson,  49  N.  J.  |^aw,  380,  8  Atl.  Kep.  113;  Elizabeth  v.  Meeker.  45  N. 
J.  Law,  157. 
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The  court  is  therefore  compelled  to  proceed  to  determine  whether  any  valid 
assessment  upon  prosecutrix  for  the  use  of  tlie  Plainfield  Fire  Department  can 
be  made  under  anj  existing  law.  None  of  the  acts  relating  to  the  Fiainfield 
Fire  Department  have  been  or  can  be  claimed  to  confer  the  power  of  taxa- 
tion, except  the  original  act  creating  that  corporation,  approved  March  B, 
1854.  The  general  powers  conferred  bj  that  act  were  to  procure  and  main- 
tain apparatus  and  to  establish  organizations  adapted  to  extinguish  fires.  Sucli 
powers,  if  conferred  for  the  benefit  of  the  public,  are  doubtless  of  a  public  nat- 
ure, and  may  be  exercised  by  tlie  legislature,  or  conferred  with  other  powers 
promotive  of  the  public  welfare  in  localities  upon  local  governments.  Al- 
most every  municipality  in  the  state  has  thus  acquired  power  to  establish  and 
maintain  a  fire  department.  When  pow^vrs  of  this  character  are  conferred 
upon  local  governments,  immemorial  usage  has  justified  the  delegation  there- 
with of  the  power  of  taxation,  so  far  as  is  requisite  to  enable  them  to  use 
the  other  powers  granted.  But  to  justify  any  imposition  of  tax  upon  persons 
or  property,  the  purpose  to  be  effected  must  be  a  public  one.  An  individual 
or  private  corporation  may,  lor  the  protection  of  their  property,  purchase  and 
hold  engines  and  organize  their  employes  into  companies.  Several  owners 
of  property  may  unite  in  doing  the  same  acts  for  the  protection  of  the  prop- 
erty of  each.  They  may  doubtless  acquire  a  corporate  capacity  for  that  pur- 
pose. But  in  these  instances  no  duty  is  owed  to  the  public,  or  to  any  save 
those  interested.  No  one  could  be  compelled  to  unite  in  or  contribute  to  such 
a  private  enterprise  under  the  guise  of  a  tax. 

A  careful  perusal  of  the  act  before  us  leaves  the  mind  in  doubt  whether  the 
purpose  designed  to  be  effected  was  public  or  private.  It  does  not  in  terms 
impose  on  the  corporation  or  its  officers  any  duty  to  the  public.  Its  silence 
respecting  the  scope  of  its  operation  seems  to  justify  an  inference  that  it  was 
solely  designed  for  the  protection  of  the  property  of  its  members.  The  pro- 
vision for  raising  money,  not  by  a  call  upon  its  members,  but  by  a  tax  levied 
and  enforced  .in  modes  borrowed  from  the  laws  relating  to  taxes  for  public  pur- 
poses, seems  to  afford  some  indication  that  the  purpose  designed  was  a  public 
one.  But  if  it  be  conceded  that  the  purpose  to  be  subserved  by  this  corpora- 
tion was  not  private,  but  public,  the  validity  of  the  imposition  of  a  tax  by  it 
is  not  thereby  established.  Nothing  has.  been  better  settled  in  this  state  than 
that  the  legislature  has  no  authority  to  delegate  the  power  of  general  taxation 
over  persons  or  property,  except  to  political  divisions  or  corporations  of  the 
state,  and  that  for  the  sole  purpose  of  enabling  them  to  exercise  the  powers 
of  government  conferred  on  them  within  their  locality.  The  powers  of 
government  conferred  on  them  may  be  limited.  Two  (or  perhaps  more)  of 
such  corporators,  each  wielding  different  powers,  may  co-exist  over  the  same 
locality;  but,  to  justify  the  delegation  of  taxing  power,  they  must  have  a 
public  character.  To  confer  that  power  on  individuals  or  private  corpora- 
tions has  never  been  conceived  to  be  within  the  constitutional  power  of  the 
legislature.  8t  Baldwin  v.  Fuller^  39  N.  J.  Law,  576,  and  40  N.  J.  Law,  615; 
m,  Hoey  V.  Collector^  39  N.  J.  Law,  75;  8U  Lydecker  \.Englewood,41^*  J. 
I^w,  154;  Auryansen  v.  Hackensack^  45  N.  J.  Law,  113. 

In  the  Lydecker  Cwte^  above  cited,  the  question  presented  related  to  the 
validity  of  an  act  which  created  a  boaid  of  commissioners  with  power  to  build 
sewers  in  a  part  of  the  township  of  Englewood,  which  board  was  to  be  elected 
by  the  male  and  female  resident  land-owners  of  the  district,  and  the  cost  of 
the  scheme  was  to  be  defrayed  in  part  by  a  tax  on  the  lands  therein,  to  be 
levied  and  collected  by  the  township  officers.  In  the  opinion  of  Mr.  Justice 
Dixon  the  characteristics  of  the  lociU  corporations  to  which  taxing  power 
may  be  delegated  were  thus  described:  "These  distinctive  marks  are,  I  think, 
that  they  embrace  a  certain  territory  and  its  inhabitants,  organized  for  the 
public  good  or  advantage,  and  not  in  the  interest  of  particular  individuals  or 
classes;  that  their  chief  design  is  the  exercise  of  governmental  functions,  and 
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that  to  the  electors  residing  within  each  Is,  to  some  extent,  oommi 
power  of  local  government,  to  be  wielded  either  mediately  or  imm< 
within  their  territory,  for  the  peculiar  benefit  of  the  people  there  r 
Bodies  so  created  <ire  not  merely  creatures  of  the  state,  but  parts  of  i\ 
ing  the  power  with  which  it  is  invested  for  the  promotion  of  these 
purposes  wliich  it  was  intended  to  accomplish,  and  according  to  tb 
wliicli  actuates  our  republican  system.  They  are  themselves  common' 
and  tlierefore  are  properly  intrusted  with  the  sovereign  power  of  tax 
meet  their  own  necessities."  The  grant  of  power  to  lay  a  general 
lands  within  the  district  covered  by  that  act  was  held  not  to  be  wii 
power  of  the  legislature. 

Tlie  act  before  us  shows  a  plain  legislative  intent  to  create  a  mere 
corporation.  This  appeal's  from  the  fact  that  the  legislature  deemed 
cious  to  retain  over  it  the  power  of  repeal  and  alteration,  which  was 
by  the  clause  subjecting  it  to  the  restrictions  and  liabilities  of  the  gen 
poration  act.  The  absence  of  a  public  quality  in  the  corporation  ere 
pears  in  various  ways.  It  operates,  not  for  the  benefit  of  the  peep 
district,  but  only  of  a  class,  viz.,  the  owners  of  a  certain  kind  of  p 
Its  membership  does  not  include  the  inhabitants  of  the  district,  bat 
owners  of  such  property.  The  power  to  elect  officers  to  manage  the 
tion,  and  to  determine  what  amount  of  money  shaU  be  raised  for  i 
expressly  limited  to  its  members  who  may  be  non-residents,  aliens, 
female.  The  legal  voters  of  the  district,  not  owners  of  the  kind  of  ] 
qualifying  for  memberslnp,  are  excluded  from  any  interest  or  cont 
these  features  the  act  is  identical  with  the  act  dealt  with  by  this  ecu: 
2jyd€c/cer  Case,  and  the  same  result  must  follow  so  far  as  relates  to  tl 
to  Impose  the  tax  in  question.  This  result  disposes  of  the  question 
ing  the  duty  of  the  court.  The  act  which  has  been  discussed  gave 
authority  for  imposing  tins  tax  on  the  prosecutrix.  No  other  act  1 
suggested  or  discovered  granting  such  authority.  Prosecutrix  was  t 
never  in  fact  liable  to  this  taxation.  The  tax  upon  her  must  there 
its  obvious  illegality,  be  wholly  set  asid^.  Prosecutrix  will  be  entitl 
cover  her  costs. 


BowKEB  «.  Gleason  and  another. 

{Court  of  Chancery  of  New  Jersey,    Koveniber  21,  1887.) 

Equity — Pleadiko— Failurb  to  Answer  Fully— Decree — Costs. 

Complainant  in  his  bill  charged  that  the  defendants  had  done  certain  a 
were  but  a  part  of  a  scheme  to  injure  and  ruin  complainant.  The  answ 
only  certain  business  transactions,  and  did  not  answer  the  charge  of  part 
in  the  attempt  to  injure  the  complainant.  Held,  that  the  complainant  wa 
to  a  decree,  and  the  motion  to  modify  the  decree  so  as  to  relieve  one  of  th 
ants  of  costs  •should  be  denied. 

Bill  for  relief.     On  motion  to  amend  decree. 

Bowker  and  Gleason  were  partners  under  an  oral  tigreement.  Shoi 
the  partnership  was  formed.  Gleason  asked  Bowker  to  sign  articles  of 
ship  Jis  drawn  up  by  him,  Gleason.  At  first,  Bowker  objected  on  the 
that  the  writing  did  not  clearly  express  the  contract.  To  this  Glesisoi 
that  it  made  no  difference,  they  both  knew  what  their  former  agreemei 
orally,  was,  and  assured  Bowker  that  the  written  agreement  would  no 
the  original  intent.  Bowker  then  signed.  Shortly  after,  Gleason  re 
give  Bowker  his  share  of  the  profits  in  the  wholesale  branch  of  the  b 
and,  Bowker  demanding  the  same,  Gleason  applied  to  Reeves  for  the 
set  forth  in  the  opinion,  and  as  further  stated  therein  the  levy  was  ] 
all  the  partnership  property.  Bowker  applied  to  the  court  of  chana 
modilication  of  the  written  agreement,  so  a?»  to  conform  with  the  oral 
enjoin  the  selling  of  his  property  under  the  piu:lnership»  and  alsotiiat 
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8011,  until  an  acooimting  be  had  between  the  parties.    A  decree  to  this  effect 
was  granted.    Afterwards,  Reeves  came  in  court  and  asked  to  have  the  decree 
modified,  so  as  to  relieve  him  from  costs. 
Garrison  <i  French,  for  complainant.    /.  W.  Morgan,  for  defendants. 

BiBD,  Y.  C.  The  bill  in  this  case  charges  that  Gleason  applied  to  Samuel 
A.  Reeves,  an  uncle  of  Gleason's  wife,  for  aid  in  the  prosecution  of  business, 
and  that  Reeves  gave  to  Gleason  Ins  check  for  about  $580.65,  ostensibly  as  a 
loan,  and  that  Gleason  executed  his  bond  for  the  repayment  of  the  same  on 
demand,  and  also  a  warrant  of  attorney  to  confess  judgment,  delivering  them 
to  the  said  Reeves,  and  that  Reeves  immediately  thereafter  entered  up  judg- 
ment upon  the  said  bond  and  warrant  of  attorney,  when  the  said  Gleason  re- 
turned to  Reeves  his  check,  orthe  cash,  and  in  truth  discharged  the  said  judg- 
ment; and  further  charges  that  Reeves  caused  an  execution  to  be  issued  upon 
the  said  judgment,  and  a  levy  to  be  taken  upon  all  the  partnership  goods  men- 
tioned in  the  bill  of  complaint,  and  caused  said  goods  to  be  advertised  for 
sale;  and  it  also  charges  that  nothing  is  due  to  the  said  Reeves  on  his  said  judg- 
ment from  the  said  Gleason,  and  that  the  proceedings  upon  the  part  of  the 
said  Gleason  and  Reeves  were  but  part  of  a  scheme  to  injure  and  to  ruin  the 
complainant. 

Reeves  answers  these  charges,  but  how  does  he  answer  them?  How  did 
he  answer  the  charge  of  participation  in  the  effort  to  injure  the  complainant? 
He  says:  "Said  Gleason  applied  for  a  loan  from  this  defendant  of  tlie  sum  of 
6530.65,  and  to  secure  the  payment  of  the  said  sum  of  money  he  executed 
and  delivered  unto  this  defendant  a  bond  and  warrant  of  attorney  to  confess 
judgment."  And  that  is  all  he  says.  This  is  the  extent  of  his  answer  to  the 
^rave  charge  of  entering  into  an  arrangement  to  ruthlessly  deprive  another 
uf  his  property  under  the  forms  of  law.  The  bill  charges  that  he  was  immedi- 
ately repaid  the  amount  of  money  which  he  advanced  by  his  check  to  Gleason, 
and  that  immediately  after  he  had  taken  the  oath  required  by  the  statute,  before 
his  judgment  could  be  ordered  to  be  entered,  the  said  money  was  returned  to 
hi  m .  To  this  most  grave  and  important  charge  he  makes  no  response  whatever. 
When  a  defendant  answers  he  must  answer  fully,  and  the  charges  of  fact 
which  are  left  unanswered  are  always  taken  as  confessed,  as  true,  and  as  to 
them  the  complainant  is  entitled  to  a  decree  without  submitting  proofs.  But 
in  this  case  there  are  proofs.  It  is  shown  that  the  allegations  are  true  so  far 
as  Gleason  participated  in  them,  he  himself  having  made  statements  to  a  wit- 
ness which  established  the  fact  beyond  controversy.  These  facts  are  not 
questioned  by  Gleason.     The  court  cannot  disregard  tliem. 

The  motion  to  modify  the  order  charging  the  defendant  Reeves  with  costs, 
so  as  to  relieve  him,  will  be  denied . . 


GiLVERY   t?.  TbENWITU. 
(Supreme  Court  of  New  Jersey.    November  16,  1887.) 
1.    CoirrRACT--BHEACH— REsciflaxoif. 

In  an  action  lor  damages  for  breach  of  a  covenant  to  move  "mammoth  swings" 
to  lands  of  the  defendant,  and  lease  the  lands  to  be  occupied  thereby,  the  payhient 
of  tlie  costs  and  expense's  of  removal  to  be  secured  by  chattel  mortgage  on  the 
awin^,  ii  is  no  defense  to  sucli  action  that  at  the  time  of  the  agreement  the  plain- 
tifiTdid  not  own  tlie  swings,  but  tlie  title  was  in  bis  wife,  or  that  the  plaintiff  had 
employed  another  to  move  the  swings,  if  the  defendant  was  not  hindered,  deceived, 
or  injured  thereby.  He  could  only  rescind  by  showing  fraud ;  and  could  not  re- 
quire aecurity  before  i>erforniance,  and  the  costs  and  expenses  ascertained. 
2.   SA3dE— Mbasurv  or  Damages  for  Bbbach. 

Full  compensatory  damages  may  be  given  if,  by  defendant's  breach,  the  plaintiff 
-was  obliged  to  take  the  swings  apart  and  sell  them,  at  a  loss. 
i^Syihtbtts  hy  the  Qnai.) 

'Etvot  to  circuit  court,  Atlantic  county;  Reed,  Judge. 
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By  a  contract  in  writing  dated  December  8, 1885,  Michael  Gilvery  r 
all  claim  of  action  and  compromised  a  suit  of  law  against  John  Trenw 
the  sum  of  1^500,  and  it  was  therein  set  forth  "the  said  John  Trenwith 
agrees  to  remove  from  the  place  where  they  now  stand,  at  the  option 
said  Michael  Gil  very ,  the  property  of  said  Michael  Gil  very  known  as  the 
motli  swings,*  and  to  erect  them  in  good  order  U})on  the  grounds  of 
View  Excursion  House,  at  Atlantic  City,  New  Jersey,  adjoining  Philli 
ligan's  show,  towards  the  hotel,  and  to  pay  all  costs  and  expenses  incu 
so  doing;  which  said  costs  and  expenses  the  said  Michael  Gilvery  agree 
pay  to  the  said  John  Trenwith  within  two  years  from  the  date  ol  thes 
ents,  and  in  default  thereof  agrees  that  they,  the  mammoth  swings,  si 
come,  and  shall  henceforth  l^,  the  sole  and  exclusive  property  of  tl 
John  Trenwith;  and  further  to  secure  the  payment  of  the  said  costs  i 
penses,  the  said  Michael  Gilvery  hereby  agrees  to  make  and  execute  u 
said  John  Trenwith  whenever  said  payments  are  made,  a  cliattel  hk 
upon  said  mammoth  swings  for  the  amount  of  said  costs  and  expense! 
ble  in  two  years  from  the  date  hereof,  which  chattel  mortgage  shall  bi 
lien  on  said  swings,"  etc.  There  was  also  to  be  a  lease  given  for  tw( 
free  of  rent,  of  the  ground  occupied  by  the  swings,  for  the  purpose  of  o 
ing  and  carrying  on  the  business  of  the  mammoth  swings;  with  a  priv 
renewal  during  Tren with *s  extended  term,  if  obtained,  for  a  rent  agree 

The  defendant,  John  Trenwith,  did  not  remove  the  swings;  Gilv 
ployed  one  Kufus  Booye  to  remove  them.  Trenwith  stopped  Booye  ai 
swings  had  been  raised  and  blocked  ready  for  removal.  The  swin] 
tiiken  down  and  sold  by  Gilvery,  because  he  had  no  place  to  remove 
and  this  suit  was  brought  against  Trenwith  for  damages.  Trenwith' s 
eut  defense,  on  which  he  relied,  was  that  at  the  time  of  the  agreement  i 
of  the  swings  was  in  Gilvery's  wife^s  name,  and  the  statement  in  th( 
ment  that  the  swings  were  the  property  of  Gilvery  was  not  true;  and 
Wiis  not  in  a  position  to  secure  the  payment  of  the  costs  and  expenses  of  i 
by  a  chattel  mortgage,  beciiuse  the  swings  were  not  his.  It  appeared  tin 
Gilvery  had,  by  the  interposition  of  a  third  person,  caused  the  swin^ 
conveyed  to  his  wife  by  bill  of  sale,  yet  he  was  the  real  owner,  and  h 
when  Trenwith  raised  the  objection,  promised  to  execute  the  chattel  m< 
and  she  subsequently  reconveyed  the  property  to  her  husband.  The 
and  judgment  were  for  the  plaintiff,  and  the  defendant  by  writof  erroi 
up  the  record  and  bill  of  exceptions. 

Garrison  c6  French^  for  plaintiff.  8.  B.  Perry  and  D.J.Pancoastr 
fendant. 

SouDDER,  J.  The  first  error  assigned  is  that  the  court  refused  to 
the  plaintiff.  The  grounds  of  the  motion  for  nonsuit  were  the  repres4 
in  the  agreement  that  the  swings  belonged  to  the  plaintiff,  which  wa 
rial  to  the  defendant;  that  the  matter  was  within  the  plain  tiff  ^s  kno 
and  the  defendant  had  the  right  to  rely  on  his  representation;  that 
fendant's  refusal  to  remove  proceeded  from  tliis  ownership  of  Mrs.  Gil 
which  he  gave  plaintiff  notice.  Also,  because  1>efore  the  said  Michael 
exercised  the  option  of  removal  and  requested  the  defendant  to  mu] 
swings,  he  had  contracted  with  Booye  to  remove  them,  ana  he  had  cod: 
the  removal  to  defendant's  land;  and  furtlier,  because  he  did  not  \ 
mortgage  nor  get  title  and  notify  the  defendant  that  his  objection  li 
removed ;  and  because  the  plaintiff,  by  his  conduct,  had  put  his  swings 
a  condition  that  when  he  notified  the  defendant  to  remove  them  he  o 
do  it  without  rendering  himself  liable  to  an  action  at  law  by  Mrs.  Gilv 
legal  owner,  and  by  liutus  Booye,  who  had  begun  the  removal,  expend 
on  the  swings,  and  had  possession  and  a  claim  in  the  nature  of  a  lien 
work  done  by  agreement. 
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Tliere  was  evidence  tending  to  show  that  Trenwith  knew  that  the  title  was 
in  the  wife,  but  that  Gilvery  was  the  real  owner,  and  of  her  willingness  to 
execate  a  mortgage  wlien  the  removal  was  made  and  the  cost  and  expenses  as> 
oertained,  and  that  Booye  was  employed  to  hasten  the  removal,  but  Trenwith 
refused  to  permit  the  swings  to  be  removed  across  or  on  his  land.  Tiiecoari 
refused  a  nonsuit,  and  the  reasons  appear  in  the  charge  lo  tlie  jury  wliich  was 
subsequently  given.  It  was  charged,  in  substance,  that  Trenwitli  was  bound 
to  remove  the  swings  under  his  covenant;  timt  Gil  very  *s  covenant  to  giye  a 
chattel  mortgage  to  secure  the  costs  and  expenses  of  removal  was  an  independ* 
ent  covenant,  and  he  was  to  give  it  after  Trenwith  had  made  tlie  expendi-- 
lure  for  removal,  and  the  amount  ascertained;  and  if  Gilvery  at  tImt  time  was 
not  in  a  position  to  perform  his  covenant,  and  did  not  perform  it,  Trenwith's 
remedy  was  an  action  for  the  breach;  and  that  Gilvery  had  until  that  time  to 
prepare  the  security  agreed  for.  There  was  no  error  in  this  part  of  the  charge^ 
or  in  the  refusal  to  nonsuit. 

As  to  the  representations  in  the  aiirreement  that  the  swings  were  the  prop- 
erty of  Giivery,  the  court  said  whether  this  Wcis  merely  a  matter  of  descrip- 
tion of  the  swings  which  Trenwith  was  to  remove,  or  this  assertion  was  in- 
tended to  induce  Trenwith  to  enter  into  the  contract,  and  whether  it  was 
material  and  influential  in  procuring  the  contract  through  fraudulent  repre- 
sentation, was  a  question  for  the  jury.  If  he  made  a  false  representation,  and 
the  contract  was  executed  by  reason  of  it,  the  defendant  bad  a  right  to  re* 
•cind  as  soon  as  it  came  to  his  knowledge.  If  he  had  the  right  to  rescind^ 
he  was  bound  to  exercise  it  promptly  when  he  could  place  the  party  in  statu 
qno.  It  appears  in  the  agreement  that  the  removal  of  the  swings,  and  tlie- 
occupancy  of  other  land  by  them  for  two  years  without  rent,  as  well  as  th» 
$500  in  money,  were  parts  of  the  consideration  to  be  given  by  Trenwith  in 
siottlement  of  the  suit  Gilvery  had  brought  against  him,  and  for  the  full  re- 
lease and  quitclaim  of  all  demands.  The  $500  were  paid,  but  the  other  parts 
of  the  contract  were  not  performed  by  Trenwith,  for  the  reasons  above  given. 

In  the  requests  to  charge  the  other  important  matter  on  the  question  of  non- 
performance is  that  the  court  was  asked  to  say  that  Trenwith  was  absolved 
from  performing  his  contract  because  Gilvery  made  a  piior  contract  with  an- 
other, Rufus  Booye,  to  remove  the  swings,  as  has  been  stated,  and  that  be* 
was  not  obliged  to  employ  Booye,  or  any  person  of  Gilvery^s  selection.  Ther» 
would  be  force  in  this  position,  if  it  appeared  that  this  was  the  point  of  TreI^- 
with's  objection  to  perform;  but  he  did  not  object  to  Booye  and  his  contract^ 
but  to  the  removal  of  the  swings  to  his  land,  and  the  fact  that  Mrs.  Gilvery 
owned  the  swings.  As  Trenwith  was  to  pay  for  the  costs  and  expenses  of 
the  removal  of  the  swings,  it  was  evidently  intended  by  the  plaintiff  that  Booy» 
uliould  act  for  both,  and  be  paid  by  the  defendant.  If  the  defendant  objected  to 
him  and  the  terms  of  his  engagement,  he  could  do  so,  but  he  did  not.  There  is  no 
apparent  reason  to  believe  that  the  contract  with  Booye  in  any  way  interfered 
with  the  performance  of  his  covenant  by  Trenwith.  He  made  no  effort  lo 
remove  the  swings,  and  was  not  hindered  by  Booye. 

The  assignment  of  error  as  to  damages  and  refusal  to  charge  that  the  jmj 
eould  not  give  damages  for  the  destruction  or  loss  of  property,  and  only  such 
as  the  plaintiff  had  suffered  from  the  defendant  at  the  time  of  the  destruction 
of  the  swings,  and  only  up  to  that  time,  is  not  well  founded.  On  April  1, 
1886,  the  plaintiff  gave  notice  by  his  attorney  to  the  defendant  to  remove  tb» 
swings  and  erect  them  according  to  contract;  that  he  was  willing  and  able  to 
perform  on  his  part;  that  they  were  dangerous  to  themselves  and  to  the  pn>|>- 
erty  of  others,  and  if  he  failed  to  comply  with  that  notification  and  request  he 
would  be  held  responsible  for  all  damages  resulting  therefrom.  By  bills  of 
sale  of  that  date  the  swings  were  reccmveyed  by  Mrs.  Gilvery  to  her  husband^ 
in  the  same  manner  that  the  original  transfer  was  made  from  him  to  her.  On 
March  25, 1886,  by  a  written  notice  from  the  defendant's  attorneys,  Booye  i 
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forbidden  to  remove  the  swings  on  the  Sea  View  Excursion  property,  and  was 
told  if  Mr.  Gilvery  advised  him  to  continue  with  the  moving  to  tell  him  that 
Trenwith's  attorney  forbiide  him,  and  referred  him  to  them.  The  plaintiff 
tf'stiCes  that  tliey  were  dangerous  as  they  were,  that  they  were  stopped,  that 
Trenwith  wanted  tlie  ground,  and,  having  no  place  to  which  he  could  move 
them,  he  took  them  apart  and  sold  them  at  a  great  loss.  The  court  left  the 
jury  to  determine  tlie  damages,  after  calling  tbeir  attention  to  the  notice  of 
the  defendant's  attorneys,  and  the  effect  of  its  interpretation,  as  the  respective 
counsel  of  the  plaintiff  and  defendant  construed  it,  and  refused  to  charge  di- 
rectly on  the  fact,  as  the  defendant's  counsel  requested. 

The  other  alleged  errors  are  contained  in  effect  and  substance  in  those  above 
considered,  and  we  find  no  error  in  the  refusal  of  the  motion  to  nonsuit,  or 
denial  of  the  requests  to  charge.  The  amount  of  damages  we  have  not  con- 
sidered, as  the  evidence  on  this  part  of  the  case  can  only  be  reviewed  on  rule 
to  show  cause  for  new  trial. 

We  find  no  error  in  the  causes  assigned,  and  the  Judgment  will  l>e  afilrmed. 


SiLVERTHORN  and  another  «.  Brands. 

{Ootirt  of  £rrori  and  AppedU  qf  New  Jersey.    March  Term,  1887.) 

Pabtnrrship— AcoouNTiNa — Patmbkt— BuBDEir  OF  Proof. 

Upon  an  accounting  between  three  partners,  B.,  W.,  and  B..  the  only  matter  in  dis- 
pute was  a  sum  of  money  whicb  S.  claimed  he  had  paid  to  B.  in  the  course  of  the 
firiii's  business,  and  for  which  he  had  not  been  allowed  credit.  The  evidence  was  un- 
contradicted that  the  money  had  been  paid  to  8.  for  the  firm,  and  the  testimony  as 
to  his  having  turned  it  over  to  B.  was  conflicting,  the  weight  leaning  somewhat 
against  S.  Meid^  that  the  burden  of  proof  to  establish  payment  to  B.  waa  upon  S., 
and  that  he  had  failed  to  make  out  his  case. 

Appeal  from  court  of  chancery. 

The  decree  now  afiirmed  was  advised  by  Bird,  V.  C,  the  following  conclu- 
sions being  filed : 

**In  October,  1881,  these  parties  entered  into  copartnership  to  buy  and  sell 
apples,  cider,  and  buckwheat  flour.  Just  how  long  the  business  was  carried 
on  does  not  appear,  but  I  infer  that  it  terminated  sometime  in  December, 
1881.  In  the  spring  of  1882  they  met  at  the  house  of  William  Silverthorn  for 
the  purpose  of  settlement.  They  did  not  agree  upon  a  settlement,  but  agreed 
to  meet  at  the  house  of  David  B.  Silverthorn  soon  afterwards.  At  that  meet- 
ing William  Silverthorn  said  to  Brands  that  he  had  not  given  him,  William 
Silverthorn,  credit  with  1^799.90,  which  he,  William  Silverthorn,  had  paid  him. 
To  this  Brands  made  no  reply,  except  to  say  that  be  would  not  settle  upon 
such  terms  as  that.    And  that  ended  that  attempt. 

'*Tbe  parties  upon  the  witness  stand,  and  their  respective  counsel,  agree  in 
saying  that  the  only  matter  in  dispute  is  whether  or  not  William  Silverthorn 
paid  the  8799.90  to  Brands.  The  money  is  traced  ^  the  hands  of  William 
Silverthorn  in  this  way:  Apples  were  bought  at  Newfoundland,  Pennsylvaniat 
The  three  partners  were  all  there,  A  number  of  barrels  were  shipped,  and 
William  Silverthorn  went  to  sell  them.  As  he  was  about  leaving,  Brands 
handed  him  a  check,  and  asked  him  to  draw  the  money  on  it  for  him.  Will- 
iam Silverthorn  sold  the  apples  for  $799.90.  He  took  a  check  for  that  amount, 
lie  drew  the  money  on  ihe  )^400  check.  He  says  that  he  also  drew  the  money 
on  the  $799.90  check,  in  which  he  is  uncontradicted.  He  carried  the  $^00  to 
Newfoundland  in  two  package's  of  $200  each.  It  is  proved  conclusively  that 
he  first  paid  Brands  one  of  these  packages,  and  turned  away  from  him  while 
Brands  counted  it,  and  made  an  entry  in  his  pocket  memorandum  book,  when 
he,  William  Silverthorn.  paid  Brands  the  other  package,  which  he  counted, 
and  entered  in  his  book.  It  seems  to  be  established  with  equal  certainty  that 
there  was  no  other  money  paid  at  that  time.    Brands  swears  to  these  facts, 
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and  Mr.  Grimm,  who  stood  bj»  does  also.  And  Mr.  Simon,  who  was  in  the 
same  room,  but  not  near  enough  to  the  parties  to  hear  what  they  said,  or  to 
witness  the  counting,  swears  that  the  money  was  paid  in  two  parcels.  I 
thinlc  it  cannot  be  contended  seriousJy  that  any  part  of  the  8799.90  was  paid 
at  the  time  the  $400  were  paid.  Indeed,  Mr.  Siiverthorn  says  that  he  thinks 
ho  paid  the  $799.90  to  Brands  the  next  Tuesday  morning. 

"Now,  it  is  urged  as  a  strange  circumstance  that  Brands  should  make  two 
separate  entries  of  the  $400.  This  does  not  seem  more  strange  than  that 
William  Siiverthorn  should  make  two  separate  payments  of  it.  William  Sii- 
verthorn says  that  he  drew  both  the  $400  and  the  $79^.90  for  the  purpose  of 
paying  them  over  to  Brands.  It  was  intimated  that  the  fact  that  Brands  had 
made  two  entries  in  his  book  was  proof  that  the  two  sums  had  been  paid,  that 
is,  the  $^)0  and  the  $799.90,  but  that  there  had  been  a  false  entry.  Any  such 
conclusion  as  to  the  entry  seems  to  be  excluded;  for  then  neither  entiy  Rep- 
resents the  $400,  and  consequently  both  entries  are  false,  and  both  were  falsely 
made  in  the  presence  of  Mr.  Grimm,  and  if  not  in  the  immediate  presence  of 
William  Siiverthorn,  he  was  in  the  same  room,  and  so  near  by  that  detection 
of  the  false  entry  was  likely  to  be  made  at  the  instant. 

**It  was  also  urged  that  William  Siiverthorn  obtained  the  money,  and  car- 
ried it  with  him  for  the  purpose  of  paying  it  to  Brands,  and  that  it  was  most 
natural  that  he  should  have  paid  it  over  to  him,  as  it  was  understood  that  he 
was  making  the  principal  payments  for  the  purchases  made.  That  is  true, 
and  that  consideration  has  had  due  weight  with  me;  but  it  will  be  seen  that  it 
was  most  natural  for  him  to  have  paid  the  $799.90  when  he  paid  the  $400, 
which,  we  have  already  shown,  he  did  not  do.  There  is  no  reason  offered  for 
not  paying  it  then.  There  is  nothing  to  show  that  William  Siiverthorn  had 
any  occasion  to  use  it  in  the  business.  Indeed,  as  above  stated,  he  says  that 
he  carried  it  with  him  to  give  it  to  Brands. 

"The  witness  Grimm  says  that  when  William  Siverthorn  paid  over  the $400, 
he  said  to  Brands  that  he  would  be  up  every  two  or  three  days,  and  would 
bring  him  more  money.  It  is  urged  by  counsel  of  complainant  that  William 
Siiverthorn  would  not  have  made  any  such  remark  if  he  had  paid  over,  or  if 
he  intended  to  pay  over  at  that  visit,  the  $799.90.  There  is  force  in  this 
argument. 

"  When  I  come  to  apply  the  ordinary  tests,  the  case  seems  to  be  against  Will- 
iam Siiverthorn.  Of  course  tiie  burden  is  on  the  complainant  in  the  first 
instance;  but  having  shown,  as  in  this  case,  that  the  defendant  had  the  pos- 
session of  moneys  in  dispute,  then  the  burden  is  shifted  to  that  defendant  to 
show  a  payment.  He  has  not,  by  a  preponderance  of  testimony,  shown  such 
payment.  He  says  that  he  paid  it  to  Brands,  and  thinks  that  he  paid  it  on  a 
Tuesday.  In  this  Brands  contradicts  him,  and  there  is  no  circumstances  of 
any  kind  sufficient  to  overcome  his  denial.  This  guide,  t.  e.,  that  when  all 
the  testimony,  including  distinct  facts  and  collateral  circumstances,  is  mar- 
shaled and  points  in  one  direction,  is  universally  acknowledged  in  such  con- 
troversies. Hence,  considering  the  burden  upon  Mr.  Siiverthorn,  I  cannot 
say  that  he  has  made  out  his  case,  and  shown  a  payment  of  the  $799.90. 

*'It  is  insisted  that,  because  Brands  did  not  claim  that  the  $799.90  had  not 
been  paid  at  the  second  meeting  for  a  settlement,  he  must  have  had  the  money. 
It  is  quite  clear  that  he  at  once  refused  to  settle  on  that  basis.  I  cannot  but 
remark  that  I  am  unable  to  understand  why  it  was  tliat  William  Siiverthorn 
did  not  insist  at  the  first  attempt  at  settlement  that  he  had  made  such  pay- 
ment. He  swears  that  he  made  the  payment  and  entered  it  in  his  book  at  the 
time.  This  being  so,  it  seems  incredible  that  tliey  should  worry  over  their 
account  for  several  hours  witli  the  amount  of  this  one  item  only  unsettled 
without  William  Siiverthorn  seeing  that  he  had  charged  it  against  Brands, 
and  witliout  also  seeing  that  Brands  had  not  given  William  Siiverthorn  credit 
for  it  alongside  of  the  $400.    This  perhaps  does  not  determine  the  rights  of 
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the  parties,  but  it  does  render  more  uncertain  the  claim  of  Mr.  Silverthorn. 
There  are  but  a  few  entries  in  his  little  pocket  memorandum  book,  and  all  of 
those  on  one  page.  He  could  not  help  seeing,  at  a  glance,  this  entry,  and  I 
think  every  one,  unbiased,  would  ask  why  did  he  not  say  at  the  first  meeting 
for  a  settlement  that  the  (799.90  had  been  paid. 

'*  As  above  intimated,  upon  the  whole  case  the  weight  of  testimony  is  with 
the  complninant.    I  shall  advise  accordingly." 

Henry  S  HarriSp  for  appellants,    i.  De  Witt  Taylor^  for  respondent. 

Per  Curiam.  This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  vice-ciiancellor. 


Fitch  t>,  Browbr  and  others. 

{Qnari  qf  Chancery  of  New  Jertey.    October  Term,  1SS6.) 

Ihtkbplkadkr— By  Ga&mibhrs— Notb  Patablk  ik  Amothbb  State. 

A  Pennsylvania  creditor  proceeded  against  a  New  York  corporation  by  attach- 
ment, and  garnished  F.,  a  resident  of  New  Jersey  then  in  the  state,  as  the  maker  of 
a  note  to  the  corporation,  payable  iu  New  Jersey  The  corporation,  with  knowl- 
edge of  the  garnishment,  transferred  the  note  before  maturity,  and  for  value,  to  B., 
a  resident  of  New  York,  who  took  it  with  notice.  B.  then  sued  F.  on  the  note  in 
New  Jersey.    Held,  that  the  bona  fides  of  the  transfer  to  B.  being  at  issue,  and  the 

3ue(tion  of  the  attachabllity  of  anote  payable  in  its  very  terms  outsideof  the  Juris- 
iction  issuing  the  writ  being  an  open  one  in  both  Pennsylvania  and  New  Jersey. 
F.,  the  maker  and  garnishee,  could  maintain  a  bill  of  interpleader. 

Interpleader.    On  rehearing  of  motion  to  dismiss  bill,  etc 
W,  F.  Johnson,  for  the  motion.    6*.  F.  Fitch,  contra. 

Bird,  Y.  C.  This  bill  is  an  interpleader.  The  question  is:  At  the  time 
of  filing  the  bill,  weretheresuch  claims  upon  the  complainant  as  a  stakeholder 
HS  justified  him  in  coming  into  this  court  for  aidV 

The  complainant  resides  in  New  Jersey;  the  defendant  Brower  in  New 
York,  and  the  defendant  the  Express  Publishing  Company  in  Pennsylvania. 
The  complainant  purchased  a  printing*press  of  the  Campbell  Printing-Press 
&  Manufacturing  Company  of  New  York,  and  gave  his  note  therefor,  dated 
October  9, 1882,  payable  in  three  months,  for  01 ,050. 10,  at  the  Fhillipsburg  Na- 
tional Bank.  On  October  19, 1882,  the  said  the  Express  Publishing  Company 
issued  an  attachment  out  of  the  court  in  Pennsylvania  against  the  said  Camp- 
bell Printing-Press  Company,  and  had  it  served  on  the  complainant,  who 
happened  at  the  time  to  be  within  the  Jurisdiction  of  that  court.  By  virtue 
of  this  attachment  the  plaintiffs  therein  claimed  to  have  seized  upon  and  at- 
tached, under  the  law,  all  the  right,  title,  and  interest  of  the  said  the  Camp- 
bell Printing*Press  Company  in  or  to  the  said  note,  it  being  served  in  due 
form  upon  this  complainant.  This  suit  in  attachment  is  still  pending  and 
undetermined.  The  defendant  therein,  the  Campbell  Printing-Press  Com- 
pany, refuses  to  make  any  defense  to  said  action  in  attachment.  But  the 
same  note  was  transferred  to  Brower,  and,  as  far  as  it  appears,  for  a  valuable 
consideration,  and  before  maturity.  This  fact  was  communicated  to  the 
complainant,  January  10,  1888,  after  which  he  was  informed  that  the  said 
note  was  transferred  on  December  9,  1882,  about  six  weeks  after  the  attach- 
ment had  been  issued  and  served.  The  complainant  offered  to  pay  Brower 
the  amount  due  upon  the  note,  provided  she  would  indemnify  him  against 
the  attachment;  but  on  this  proposition  they  did  not  finally  agree.  The  bill 
alleges  that  complainant  immediately  informed  the  said  Campbell  Printing- 
Press  Company  of  the  service  of  said  writ  of  attachment.  The  complainant 
says  he  is  desirous  of  paying  the  amount  due  on  the  note  to  the  person  enti- 
tled to  receive  it.  But  he  says  that  while  the  defendant  Brower  claims  the 
amount  due  on  said  note  by  virtue  of  the  transfer  before  its  maturity,  the 
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Hdd  the  Express  Pablishing  Company  also  claims  it  by  virtue  of  said  attach- 
ment, and  insists  that  although  she  (Brower)  took  the  note  before  maturity. 
She  is  not  a  bona  flde  holder.  Brower  has  commenced  suit  in  New  Jersey 
against  Fitch,  the  complainant,  for  the  recovery  of  the  amount  due  on  the 
note. 

These  are  the  complications  which  lead  to  the  filing  of  this  bill.  Do  they 
make  a  case?  The  parties  defendant  have  answer^.  After  the  answers 
were  in,  it  was  agreed  between  counsel  that  a  motion  should  be  made,  as  on 
demurrer,  to  dismiss  the  bill  for  want  of  equity.  Counsel  were  heard.  I 
thought  then  that  this  case  came  so  nearly  within  Briant  v.  Beed,  14  N.  J. 
£q.  271.  that  I  ouglit  to  follow  it.  I  thought  a  cautious  man  would  not  feel 
safe  in  paying  either  claimant.  But  counsel  for  Brower  came  in  and  urged 
a  rehearing.  It  was  thought  the  court  hail  misunderstood  the  force  of  the 
argument  on  one  important  point,  viz.,  that  the  note  which  represented  the 
rights  or  interests  wliich  were  attached  wsis  payable  at  Phillipifburg,  New 
Jersey,  and  not  in  Pennsylvania,  where  the  attachment  issued,  and  that  these 
things  being  so,  the  attachment  did  not,  and  could  not.  bind  Fitch  in  any 
sense,  and  that  he  was  not,  and  could  not,  by  any  legal  procedure,  be  placed 
under  any  obligations  to  the  plaintiff  in  attachment.  Then  it  appears  tliat 
on  the  first  discussion  two  points  were  urged;  the  one  above  stated,  which  it 
is  thought  the  court  did  not  fully  comprehend,  and  also  that  a  note  duly 
transferred  to  a  bona  flde  holder  before  maturity  is  not  the  subject  of  an  at- 
tachment. The  latter  proposition  is  not  disputed,  so  far  as  I  am  aware.  It 
seems  to  be  very  reasonable,  and  in  strict  accord  with  the  law  governing 
commercial  paper;  bat  I  thought  it  did  not  devolve  on  the  complainant  to 
show  that  Brower  was  such  bona  flde  holder  for  value.  I  thought  the  law 
did  not  impose  such  a  burden  on  him.  I  thought  that  he  might  justly  ask 
this  court  to  help  him  in  this  regard,  and  that  this  court  would  be  justified 
m  compelling  both  claimants  to  stay  tlieir  hands  as  against  Fitch  until  they 
should  settle  that  question  as  to  the  bonafldes  of  the  transfer  between  them- 
selves. And  I  tliought  then  that  there  was  difficulty  enough  on  the  other 
point  to  warrant  me  in  retaining  the  bill.  And  I  still  think  the  bill  should 
Stand.  My  mind  does  not  rest  so  contentedly  on  this  branch  of  the  case  as 
on  the  other;  but  I  have  been,  and  am,  impressed  with  the  view  that  these 
attachment  proceedings,  having  l>een  served  on  the  defendant,  create  such  a 
ekiim  as  also  to  bring  the  case  within  the  learned  opinion  in  Briant  v.  Reed, 
It  is  not  what  I  might,  or  what  any  other  judge  might,  decide  under  the 
facta  as  given,  as  to  the  very  right  of  the  parties  in  the  law,  but  toTiether 
there  is  such  a  claim  made  as  ought  to  impel  this  court  to  say  to  the  parties 
claiming,  "You  must  settle  this  between  yourselves."  I  might  believe  that 
the  law  is  with  Bi-ower,  and  that  it  would  be  safe  for  me  to  dismiss  this  bill, 
and  thereby  send  the  complainant  to  contest  the  demand  of  the  plaintiff  in  the 
attachment  in  another  state;  but  then,  since  this  point  has  not  been  decided 
in  either  New  Jersey  or  in  Pennsylvania,  I  might  possibly  be  in  error,  which 
again,  as  I  think,  brings  the  case  within  Briant  v.  Reed, 

The  counsel  of  Brower  says  that  Fitch  gave  his  note,  which  Brower  holds, 
and  that  the  note  is  made  payable  at  Phillipsburg,  a  place  outside  of  the  juris- 
diction in  whidi  the  attachment  issued,  and  that  it  is  necessarily  beyond  the 
power  of  the  court  in  a  foreign  jurisdiction  to  change  the  terms  of  the  con- 
tract, and  to  compel  Fitch  to  pay  anywhere  else  than  at  Phillipsburg.  The 
attachment  proceedings,  it  is  urged,  are  a  nullity  as  to  the  amount  due  upon 
the  note,  and  so  absolutely  so  as  to  dissipate  the  thought  that  tlie  plaintifT 
therein  makes  any  claim  whatever  against  Fitch  worthy  of  the  attention  of  this 
court.  In  Tingley  v.  Bateman,  10  Ma<)S.  343,  in  Nye  v.  Liscombe,  21  Pick. 
268,  and  in  other  cases  in  Massachusetts,  and  New  Hampshire,  and  Vermont, 
under  their  statutes,  the  question  raised  has  been  decided  in  accordance  with 
the  view  of  Brewer's  counsel.    But  it  has  not  been  settled,  as  I  understand 
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the  law,  in  Pennsylvania  in  such  a  way  as  to  leave  no  room  for  doubt.  I  ad- 
mit the  reasonableness  of  the  rule.  I  think  it  ought  to  be  adopted  in  general 
terms.  I  think  the  views  expressed  as  to  commercial  paper  in  Drake,  At- 
tachm..  (see  chapter  28,  §  573.)  are  just,  but  the  labors  of  that  learned  editor 
most  conclusively  show  Iiow  wide  is  the  field  of  discussion  generally,  and  how 
divergent  are  the  views  of  the  different  courts  in  the  union  as  to  the  attach- 
dbility  of  commercial  paper.  And  as  to  the  exact  point  now  pending,  theat- 
tachability  of  a  note  payable  in  its  very  terms  outside  of  the  jurisdiction  is- 
suing the  writ,  the  views  of  the  same  author  are  reasonably  convincing,  (see 
chapter  19,  §  87;)  but,  as  intimated  above,  that  v^^ry  important  question  is 
not,  even  in  Pennsylvania,  beyond  tlie  domain  ot  legal  controversy.  I  am 
not  sure  that  this  complainant  could  resist  the  attachment  in  Pennsylvania 
on  the  ground  tliat  it  was  payable  in  Kew  Jersey  by  its  very  terms,  notwith- 
standing I  say  I  think  it  ought  so  to  be.  The  bill  shows  that  the  note  was 
still  in  the  hands  of  the  defendant  in  attachment  at  the  time  the  writ  issued. 
It  also  shows  that  the  said  defendant  knew  of  the  existence  of  the  attachment, 
and  of  its  service  on  this  complainant.  There  are  cases  which  declare  that, 
after  such  knowledge,  the  defendant  could  not  assign  or  t  insfer  the  note 
without  fraud ;  but  the  bill  also  declares  that  the  assignee  took  the  note  with 
knowledge.  Now,  then,  under  these  complications  of  facts  and  allegations, 
which  allegations  on  this  motion  I  must  take  as  facts,  and  the  uncertain  or 
contrary  declarations  of  the  courts  of  Pennsylvania  on  the  subject  >f  such 
attachments,  ought  this  court  of  equity  in  New  Jersey  to  compel  one  of  its 
citizens  to  take  his  chances  before  a  foreign  tribuniil,  and  thereby  settle  these 
conflicting  claims? 

In  the  firat  place,  in  Ludlov)  v.  Bingham^  4  Dall.  47,  the  court  said  com- 
mercial paper  could  not  be  attached  before  it  became  due.  But  in  Kitffer  v. 
Ehler^  18  Pa.  St.  388,  it  was  determined  that  such  note  could  be  attached  in 
the  hands  of  the  maker  before  maturity,  subject  to  the  rights  of  a  bona  fide 
holder  before  such  maturity  In  Childs  v  Digby,  24  Pa.  St.  23, 27,  the  court 
says  that  any  one  having  the  possession  of  goods  or  effects  may  surrender 
them  in  obedience  to  a  judgment  in  a  foreign  attachment,  although  he  may 
happen  to  be  in  a  foreign  jurisdiction  at  the  time  the  writ  issued.  But  this 
case  is  criticised  in  the  same  court,  {Railroad  Co,  v.  Pennock^  51  Pa.  St.  244, 
253,)  and,  I  should  suppose,  would  not  be  followed  in  that  state.  But  in  the 
last  case  referred  to  the  thing  sought  to  be  attached  was  a  chattel,  and  not  a 
mere  credit,  as  in  the  case  in  hand.  And  the  court  said  that  if  the  thing  at- 
tached were  the  proceeds  of  the  goods,  (a  credit,)  instead  of  the  goods,  a  dif- 
ferent question  would  be  presented.  Noble  v.  Oil  Co.,  79  Pa.  St.  354,  is  very 
much  relied  on,  but  in  that  case  the  discussion  was  more  particularly  on  the 
precedence  to  be  given  to  an  assignment  in  Pennsylvania,  or  to  an  attachment 
in  New  York.  Certain  general  principles  are  recognized  in  the  case,  as  they 
are  everywhere.  The  case  does  not  decide  that  Fitch  would  not,  m  any  event, 
be  bound  as  garnishee,  since  the  obligation  which  he  was  under  to  the  de- 
fendant in  attachment  was  to  be  discharged  in  New  Jersey  by  its  very  terms. 

It  still  seems  to  me  that  this  is  a  fair  case  for  an  interpleiider  bill ;  that  there 
is  such  reasonable  doubt  arising  from  this  claim  as  to  justify  the  court  in  re- 
quiring the  defendant  to  settle  it,  and  not  to  put  the  complainant  to  the  risk 
and  cost.  It  is  not  the  mere  assertion  of  the  right,  without  more,  but  it  is  a 
claim  through  the  process  of  a  court  which  has  jurisdiction  by  statute  in  such 
cases  generally;  and  I  think  the  defendants  in  this  suit  should  proceed  to  de- 
termine whether  in  this  case  such  court  has  acquired  jurisdiction  of  the  thing 
sought  to  be  attached  or  not,  so  as  to  compel  Fitch  to  pay  as  garnishee  or  other- 
wise. In  other  words,  there  is  the  same  sort  of  claim  as  controlled  Chancellor 
Green  in  Bnant  v.  Reed,  9upra, 
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Howell  and  others  v.  Tomkins,  Ex'r,  etc.,  and  othera. 

{Court  of  Chancery  of  New  Jerny,    October  Term,  1886.) 

WiLXr— Devise— Electiok  to  Take  Land  Ikbtead  op  Pboceem— Ikjukgtxoii  to  Re- 
si  rain  Sale. 

The  testator's  farm  was  left  to  his  grandson.  In  trust,  for  the  nse  and  support  of 
the  trustee's  mother,  £.,  and  his  sister,  8.,  "and  to  her  and  her  heirs  al\er  her." 
U|)un  the  death  of  8.,  under  21,  and  without  issue,  **lhe  devise  in  trust  was  to  be 

rftlly  divided  between  the  surviving  children"  of  the  trustee.  The  trustee  was 
appointed  one  of  the  two  executors  whose  Judgment  was  to  determine  wlieii, 
if  at  ail,  the  larm  was  to  be  sold.  Held,  (1)  tliat  ui>on  the  maturity  of  8.,  with  cliil- 
dren  living,  siie  took  the  whole  estate  in  the  land  subje<*t  to  the  lile  trust  in  favor 
of  £.;  and  (2)  that,  while  E.  remained  alive,  both  she  and  8.  could  elect  to  take  the 
iariii,  instead  of  the  proceeds  from  its  sale,  and  could  enjoin  the  executor  Irom 
making  such  sale. 

Bill  for  injunction.    On  motion  to  make  restraining  order  perpetual. 
John  W.  Taylor^  for  compluinanta.    Robert  McCarter,  for  defendants. 

BiBD,  y.  C.  James  Tomkins  died»  leaving  a  will.  He  gave  to  his  grand* 
son,  James  8.  Howell,  his  farm,  lying  in  the  county  of  Morris,  his  horses, 
cattle,  and  farming  utensils,  on  condition  that  he  should  secure  and  provide  a 
comfortable  maintenance  and  support  for  £liza,  the  daugliter  of  the  testator, 
and  mother  of  James,  and  to  Sarah,  a  granddaughter  of  testator  and  a  sister  of 
James.  He  also  gave  to  James  all  the  furniture  in  his  house  on  said  farm, 
'*tohim  and  his  lieirs  forever.  *  *  *  Which  I  give  and  bequeath  to  him, 
my  said  grandson,  in  trust,  for  the  use  of  his  mother  during  lier  life-time, 
and  to  his  sister,  Sarah  Jane  Howel!,  during  her  minoritj."  He  also  gave 
him  a  bond  and  mortgage  for  tl.SOO,  directing  the  interest  to  be  appropriated 
for  the  use  and  support  of  his  said  daughter  and  granddaughter.  He  then 
says:  **  And  when  my  grandson,  James  b.  Howell,  shall  arrive  at  ti)e  full  ago 
of  twenty-one  years,  he  shall  have  full  power  and  authority  to  sell  and  dispose 
of  any  or  all  of  the  above-named  real  and  personal  estate  devised  and  l>e- 
queathed  to  him,  or  any  part  or  parcel  thereof,  by  and  with  the  consent  of  iiis 
motlier,  Eliza  Howell.  And  in  case  my  said  grandson,  James  S.  Howell, 
shall  not  survive  his  motlier,  Eliza  Howell,  then  I  do  order  that  the  aforesaid 
severally  named  bequests  to  the  said  James  S.  Howell  shall  revert  back  to  my 
son,  Floyd  W.  Tomkins,  to  be  held  in  trust  by  him,  in  all  respects,  in  the 
same  manner  and  in  the  same  use  as  was  intended  the  same  should  have  been 
done  by  James  S.  Howell,  to-wit,  for  the  use  and  support  of  my  said  daughter, 
Eliza,  and  Sarah  Jane,  her  daughter,  and  to  her  heirs  after  her.  But  if  the 
said  Sarah  Jane  die  before  she  arrives  at  the  age  of  maturity,  and  without 
issue,  then  it  is  my  will,  and  I  do  order,  that  the  said  legacies  in  trust  be 
equally  divided  between  the  surviving  children  of  my  son,  Floyd  W.  Tom- 
kins, share  and  share  alike."  He  named  Floyd  W.  Tomkins  sole  executor. 
The  will  bore  date  March  31, 1855.  On  February  14, 1859,  he  made  a  codicil, 
in  which  he  revoked  the  provision  requiring  the  consent  of  the  mother  to  the 
sale  of  the  real  and  personal  estate,  and  said:  "And  do  hereby  onler  and  di- 
rect the  same  to  be  sold,  by  and  with  the  consent  of  my  executors,  if  they 
think  proper."  And  concluded  the  codicil  thus:  *' Lastly,  And  whereas  niy 
grandchild,  James  S.  Howell,  has  arrived  at  full  age  since  ray  making  my  hist 
will  and  testament,  I  hereby  constitute  and  appoint  the  said  James  S.  Howell 
co-executor  jointly  and  togetlier  with  my  son,  Floyd  W.  Tomkins,  as  named 
in  my  last  will  and  testament." 

James  S.  Howell  died  in  April,  1866.  The  said  Sarah  Jane  has  arrived  at 
the  age  of  maturity,  has  been  married  eleven  years,  and  has  two  children. 
The  said  Eliza,  since  the  death  of  her  husband,  has  occupied  the  said  farm, 
and  enjoyed  the  rents  and  prodts,  and  desires  to  continue  so  to  do  during  her. 
natuitd  life.    Both  Eliza  and  Sarah  Jane,  the  mother  and  daughter,  claim  to 
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be  the  beneficial  owners  of  the  rents  and  profits  of  said  farm,  and  conseqnei 
of  the  right  |to  the  possession  thereof  during  the  life-time  of  the  said  £1 
and  the  said  Sarah  Jane  claims  that,  having  arrived  at  the  age  of  matm 
under  the  law,  the  fee  of  the  said  farm  is  vested  in  her  absolutely.  An< 
this  be  not  so  in  strict  law,  they  have  the  right  of  election,  and  in  the  ea 
else  of  that  right  to  continue  to  take  the  rents  and  profits,  or  to  take  the  I 
absolutely,  discharged  of  the  trust  named  in  the  will.  Such  right  tliey  cb 
to  liave  exercised,  and  insist  tliat  this  couii;  shall  declare  and  give  effect 
that  riglit  by  decreeing  that  they  are  entitled  to  the  rents  and  profits,  not  o 
during  tlie  life-time  of  Eliza,  but  to  the  actual  possession  and  control  of 
said  farm  without  the  interference  of  the  said  executor,  and  tliat,  at  tliede 
of  the  said  Eliza,  the  said  Sarah  Jane,  her  heirs  and  assigns,  will  beentit 
to  the  fee.  The  determination  of  tliis  question  has  been  precipitated  by 
desire  of  the  executor  to  sell  the  farm,  to  restrain  which  a  preliminary 
junction  was  granted.  Should  this  injunction  be  made  perpetual?  The 
might  have  been  so  framed  as  to  have  obtained  the  aid  of  the  court  in  | 
venting  a  sale,  upon  the  ground  that  it  would  be  more  beneficial  to  the  cesi 
que  trustent  to  possess  and  enjoy  the  farm,  and  the  rents  and  profits,  than 
receive  the  interest  of  the  consideration  money  in  case  of  the  sale.  But 
bill  is  not  so  framed.  Its  construction  is  such  as  to  go  to  tlie  root  of  the  n 
ter,  and  to  warrant  the  court  in  putting  such  an  interpretation  upon  the  ^ 
as  will  determine  the  rights  of  the  parties  thereunder.  With  this  in  Ti( 
the  question  arising  was  discussed  before  me. 

The  defendant  insists  that  the  title  is  vested  in  Floyd  W.  Tomkins,  andt 
he  is  entitled  to  the  whole  estate,  subject  only  to  the  trusts  imposed  dur 
the  life-time  of  said  Eliza  and  Sarah  Jane.  This  I  think  is  a  forced  consti 
tion,  and  not  in  accordance  with  the  meaning  of  the  testator.  It  seems  to 
that  in  one  event — that  is,  the  death  of  Sarah  Jane  befare  maturity,  and  w 
out  issue — the  said  estate  would  have  passed,  not  to  Floyd  W.  Tomkins,  bu 
his  children;  but  in  the  event  of  Sarah  Jane  arriving  at  the  age  of  matui 
or  having  issue  before  her  death,  she  was  entitled  to  the  whole  estate  a1 
the  death  of  her  mother.  And  this  clause,  it  seems  to  me,  justifies  such  c 
struction,  viz.:  **And  in  case  my  said  grandson,  James  S.  Howell,  shall 
survive  his  mother,  Eliza  Howell,  then  I  do  order  that  the  aforesaid  sever 
named  bequests  to  the  said  James  S.  Howell  shall  revert  back  to  my  son,  Fl 
W.  Tomkins,  to  be  held  in  trust  by  him,  to  be  appropriated,  in  all  respet 
in  the  same  manner,  and  for  the  same  use,  as  was  intended  the  same  she 
have  been  done  by  James  S.  Howell,  to-wit,  for  the  use  and  support  of 
said  daughter  Eliza,  and  Sarah  Jane,  her  daughter,  and  to  her  heirs  after  1 
But  if  the  said  Sarah  Jane  die  before  she  arrives  at  the  age  of  maturity,  i 
without  issue,  then  it  is  my  will,  and  I  do  order,  that  the  said  legacies  in  ti 
be  equally  divided  between  the  surviving  children  of  my  son,  Floyd  W.  T< 
kins,  share  and  share  alike."  I  can  only  read  this  as  saying  that,  in  c 
James  S.  Howell  did  not  survive  his  mother,  then  the  testator  gave  and 
vised  the  said  farm  to  his  son,  Floyd  W.,  to  be  by  him  held  in  trust  for  E 
and  Sarali  Jane  during  the  life-time  of  Eliza,  and,  after  the  death  of  £1 
for  Sarah  Jane  absolutely,  in  case  she  arrived  at  the  age  of  maturity.  ( 
tain  it  is,  that,  in  case  Sarah  Jane  should  liave  died  before  arriving  at  that « 
the  whole  estate  was  given  absolutely  to  the  surviving  children  of  the  te: 
tor's  son,  Floyd  W.  It  was  absolutely  given;  there  was  nothing  left  of  11 
be  disposed  of;  nothing  for  the  executor  or  trustee,  as  such,  and  nothing 
the  son,  Floyd  W.  These  are  the  last  expressions  of  the  testator  upon 
subject;  and  they  are  clear  and  distinct,  and,  though  not  in  ail  respects  U 
nical,  seem  to  convey  an  unmistakable  intent. 

But  it  is  said  that  the  fee  did  not  and  cannot  pass  under  this  will  except 
the  act  and  co-operation  of  the  executor  to  whom  the  fee  is  devised,  with 
power  and  authority  to  appropriate  the  rents  and  profits  to  the  use  of  E 
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and  Sanih  Jane.  It  is  insisted  that  the  application  of  the  doctrine  arising  un- 
der the  statute  of  uses  cannot  be  called  in  to  aid  the  complainants.  Speaking 
with  reference  to  general  principles,  this  is  true.  If  there  is  any  active  duty 
imposed  upon  the  devisee  of  the  legal  estate  in  carrying  out  the  purposes  of 
tlie  devise  in  favor  of  the  cestui  que  uee^  which  requires  him  to  be  vested  with 
the  legal  estate,  it  becomes  a  trust  to  her,  and  the  cestui  qtu  use  is,  in  mod- 
em huiguage,  a  cestui  que  trust,  the  legal  seizin  and  the  estate  vesting  in  the 
trustee.  2  Washb.  Beal  Prop.  434;  2  Jarm.  Wills,  148.  Whether  the  present 
ease  is  within  this  rule  or  not,  I  need  not  now  determine.  It  being  a  devise, 
and  not  a  conveyance  by  deed,  does  not  prevent  the  operation  of  the  statute. 
2  Wasl)b.  Real  Prop.  433;  1  Greenl.  Cruise,  336;  Hance  v.  West.  82  N.  J. 
Law,  233.    But  to  proceed  to  more  certiiin  ground: 

It  is  also  insisted  that  the  title  is  so  placed  by  the  peculiar  phraseology  of 
the  will  as  to  bar  the  complainants  from  every  right  under  the  doctrine  of 
election.  In  otlier  words,  it  is  said  that  the  complainants  have  no  such  in- 
terest in  this  land  under  the  will  as  entitles  them  to  say  they  will  take  the 
land  Itself,  out  of  which  the  proposed  legacies  are  to  be  raised  by  sale,  ratlier 
than  the  legacies  themselves.  Since  I  have  concluded  that  the  wliole  estate 
or  interest  in  tlie  land  passes  to  Sarah  Jane  after  her  mother's  death,  it  is  not 
necessary  for  me  to  decide  the  interesting  question  whether  the  complainants 
could  elect  to  take  the  land  during  their  lives,  and  so  resist  effectually  u  sale, 
or  not,  during  that  period.  Can  the  complainants  take  the  land,  and  so  pre- 
vent the  executor  from  selling  it  at  any  time,  is,  I  think,  the  question  in  this 
case.  In  my  judgment  this  question  should  be  answered  in  the  aiHrmative. 
The  right  to  elect,  when  a  proper  case  arises,  is  not  questioned.  Fletcher  v. 
Ashbumer,  1  Lead.  Cas.  Eq,  1118;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478;  Our^ 
rent  v.  Current,  11  N.  J.  £q.  186;  Scudder  v.  Stout,  10  N.  J.  Eq.  377;  Craig 
V  Leslie,  3  Wheat.  563.  But  it  is  virtually  claimed  that  the  right  of  elec- 
tion, in  all  cases,  springs  from  the  doctrine  of  equitable  conversion,  and  tliat 
titers  can  be  no  election  here  because  there  has  been  no  equitable  conversion. 
This  contention  is  made  upon  what  seems  to  be  a  well-settled  rule, — that  there 
is  no  equitable  conversion  in  such  cases,  unless  the  order  or  direction  to  sell, 
and  thereby  convert,  be  inoperative  or  out  and  out,  which  has  not  been  done 
by  the  testator  in  this  instance,  he  only  having  ordered  the  sale  to  be  made 
by  and  with  the  consent  of  the  executors  ''if  they  think  proper."  I  recognize 
this  doctrine  in  all  its  length  and  breadth.  T))e  heir  at  law  can  claim  its  pro- 
tection. A  devisee  would  perhaps  enjoy  the  benefit  of  it  over  and  above  a 
legatee.  But  I  can  find  no  case  in  which  the  court  has  allowed  the  person  to 
whom  the  land  has  been  devised  in  trust,  for  the  use  and  benefit  of  others, 
with  a  power  of  sale  for  their  benefit,  to  defeat  the  right  of  election  because 
the  doctrine  of  equitable  conversion  could  not  be  applied.  It  would  be  a 
strange  doctrine  to  hold,  in  such  case,  that  the  legatee  could  not  take  the 
land.  If  such  be  the  law,  then,  in  every  case  like  the  present,  the  trustee  can 
defeat  the  plainest  intentions  of  the  testator.  This  case  affords  an  apt  illus- 
tration of  the  sevM'ity,  if  not  the  absurdity,  of  the  rule  sought  to  be  applied. 
For  example,  had  Sarah  Jane  died  before  reaching  the  age  of  maturity,  or 
without  issue,  this  trustee  could  have  prevented  a  distribution  of  the  estate 
among  his  own  children,  by  saying  that  they  were  only  entitled  to  the  pro- 
ceeds of  sale,  and  that  there  could  be  no  sale  unless  he  saw  fit  to  mivke  it,  and 
that  he  did  not  see  fit  to  make  it.  But  the  executor  sees  fit  to  sell.  He  sees 
fit  to  convert.  Now,  therefore,  if  he  be  allowed  to  sell  and  to  convert,  who 
is  entitled  to  the  proceeds?  Eliza  and  Sarah  Jane  are  entitled  during  the  life 
of  Eliza,  and  Sarah  Jane  to  the  fund  upon  the  death  of  Eliza.  It  seems  clear 
to  me  that  in  such  case  the  rule  which  allows  a  legatee  to  take  the  land  in- 
stead of  the  money  arising  from  the  sale  applies.  It  is  said  that,  since  the 
legatee,  if  she  desires  the  land,  can  take  the  money  and  buy  the  land,  the 
ooar^  will  not  oblige  her  to  pursue  that  useless  and  expensive  form,  but  wiU 
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give  her  the  land  at  once.  This,  I  think,  is  a  most  reasonable  and  commend- 
able rule.    I  conclude  that  it  should  be  applied  to  this  case. 

Again,  it  is  urged  by  way  of  objection  that  the  legatee  is  a  married  woman, 
and  cannot  elect.  I  cannot  understand  why  she  cannot  accept  what  the  tes- 
tator gives;  but  if  she  be  under  any  such  disability,  in  my  judgment  a  court 
of  equity  can,  when  called  upon,  give  the  necessary  aid  and  protect  her  in* 
teres  ts. 

I  tliink  the  complainants  are  entitled  to  the  relief  sought  for  by  their  bill, 
and  will  so  advise. 


ROGEBS  and  others  v.  Traphaoen,  Adm'r. 

Traphagen,  Adm*r,  v.  Bogers. 

{Oourt  of  Erron  and  Appealiof  New  Jeney,    November  Term,  1886.) 

EXICUTOBfl  AMD  ADMINISTRATORS— DlSBUBSBMBKTS  TO  IXfPAIfT  DISTRIBUTEES— A LLOWAVCK* 

An  administrator  fVom  time  to  time,  botli  before  and  ailer  the  pasainf^  of  his  final 
acconnU  siippiie<l  the  two  infant  distributees,  for  whom  no  guardian  had  been  ap- 
pointed, with  board  and  clothing;  paid  certain  grocery  bilJB  for  them  ;  and  rented 
to  oneof  Iheni,  a  Kirl.  who  married  before  she  became  of  age,  one  of  his  own  hoiues. 
Hdd,  that  although  Ihedisbui-sements  were  so  irregular  as  to  call  for  the  clo^e^t 
Bcnitluy.  yet  they  were  all,  with  the  exception  of  tlie  rent,  such  as  would  have  been 
sanctioned  by  a  oourt  of  equity  had  the  administrator  occnpied  the  position  of  a 
guardian;  and  in  the  absence  of  .proof  of  bad  faith  on  his  part,  they  should  be 
chargeil  ugainst  the  distributive  shares;  the  rent  being  disallowed  on  the  ground  of 
the  liability  of  the  distributee's  husband. 

Appeal  from  the  court  of  chancery. 

Bill  for  an  account.    On  exceptions  to  master's  report. 

The  exceptions  were  referred  to  Joseph  D.  Bedle,  Esq.,  advisory  master, 
who  filed  the  following  conclusions: 

"I  thinlc  the  juri:»diction  of  the  court  of  chancery  to  deal  with  this  case 
equitably  is  cleiir,  although  no  question  is  raised  upon  it.  The  claim  of  the 
complainants  is  subject  to  equitable  adjustment  and  control.  The  adminis- 
trator has  kept  his  accounts  in  such  a  way,  and  mingled  the  funds  of  the  es- 
late  with  his  own  in  such  manner,  as  to  make  the  examination  of  the  case 
very  difficult,  nnd  for  that  reason  he  is  entitled  to  no  liberal  consideration  in 
a  court  of  equity.  Still  it  is  not  the  right  of  the  complainants  in  any  way 
that  they  should  protit  by  his  errors.  1  detect  no  actual  fraud  in  the  man- 
agement of  the  estate.  The  management  hits  been  loose,  and  from  a  mis- 
taken judgment  palpably  so;  yet  in  the  settlement  of  the  equities  and  tlie 
subjection  of  the  administrator  to  proper  liability  the  object  of  the  court 
should  be  to  do  equity  to  these  complainants, — to  give  them  what  they  are  fully 
entitled  to  under  the  circumstances.  Although  the  management  has  been 
loose,  yet,  in  some  respects,  I  think  it  may  be  said  that  it  is  not  unlikely  that 
they  will  get  more  out  of  the  estate  than  if  the  management  had  been  better. 
If  there  h:id  been  a  guardian  appointed  for  these  minors,  who  were  very  young 
wlien  their  father  died,  and  tlie  expenses  of  the  guardianship,  and  the  disburse- 
ments of  tlie  moneys  made  through  the  hands  of  a  guardian,  it  is  not  unlikely 
that  these  complainants  would  have  received  less  than  they  will  i*eceive  now. 
The  view  1  tiike  of  it  is  that  they  should  not  profit  by  the  mistakes  and  loose- 
ness of  management  of  the  administrator,  but  that  they  should,  by  an  equita- 
ble adjustment,  be  entitled  fairly  to  what  their  interests  require  in  this  estate. 
Now  I  will  taice  up  these  exceptions:  In  regard  to  the  first,  second,  and  the 
seventh  and  eighth,  these  being  the  exceptions  applicable  to  the  two  children, 
and  concerning  the  claim  on  the  part  of  the  administrator  for  board  after  the 
death  of  the  father  and  up  to  the  final  accounting,  and  also  for  clothing,  my 
judgment  is  that  the  final  account,  settled  May  6.  1872,  does  not  include  the 
allowance  of  these  claims.  It  would  not  have  been  proper  to  include  in  the 
final  account  any  of  these  matters.    Whatever  advancements  have  been  made 
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to  those  who  are  entitled  to  a  distributive  share  of  the  estate  are  not  proper 
matters  to  go  into  the  final  account  at  all.  The  account  must  be  settled  with- 
out reference  to  any  advance*  and  the  fact  of  an  advancement. preceding  the 
iinal  account  does  not  conclude  an  allowance  therefor.  Tliere  is  an  error  in  a 
good  many  settlements,  but  the  final  account  takes  in  all  transactions  pre- 
vious to  it.  These  moneys  that  are  advances  on  the  distributive  interest  are 
to  be  taken  out  of  the  balance  when  settled  in  the  final  account;  and.  there- 
fore, I  do  not  regard  that  these  exceptants  are  concluded  by  the  final  account, 
and  do  not  see  any  reason  why  these  allowances  should  not  be  made  up  to  the 
final  account  as  claimed  for  the  board  of  the  children  and  the  clothing.  They 
were  of  tender  years,  and  the  amount  claimed  seems  to  be  not  unreasonable 
both  for  the  board  and  clothing.  I  therefore  shall  allow  these  exceptions, 
viz.,  the  first,  second,  seventh,  and  eighth,  and  these  amounts  should  be  taken 
right  out  of  the  balance  found  in  the  final  account.  They  need  not  disturb 
the  system  of  calculating  interest  by  the  master,  except  only  so  far  as  they  will 
reduce  the  amount  that  he  starts  with. 

*'Now  that  brings  us  to  the  third  and  ninth  exceptions.  I  shall  disallow 
these  exceptions.    The  facts  do  not  warrant  them. 

**Now  I  take  up  the  fourth  exception.  Speaking  generally,  the  master  has 
stopped  any  allowances  on  the  account  of  Charles  since  1880,  or  rather  there 
are  no  allowances  after  that  time,  being  about  the  time  of  his  marriage.  In 
the  account  of  the  administrator  in  regard  to  Charles,  there  is  a  gap  between 
November  22, 1879,  and  April  29, 1881,  and  this  exception  is  to  the  non-allow- 
ance of  a  claim  for  groceries  between  that  date,  April  29, 1881,  and  July  1, 1884. 
The  question  is  as  to  whether  that  exception  should  be  allowed  during  the 
time  the  mother  was  living  with  Charles  and  his  wife,  Charles  having  been 
married  in  or  about  the  month  of  October,  1880.  The  evidence  is  clear  that 
Charles  got  these  groceries.  He  admits  it,  and  it  is  evident  that  they  were 
obtained  through  the  instrumentality  of  the  mother,  I  have  examined  this 
testimony  several  times  on  this  point,  and  the  conclusion  that  I  have  reached 
is  that  those  groceries,  so  much  a  month,  were  actually  received  by  Charles, 
and  there  is  no  controversy  in  the  case  about  the  facts  with  reference  to  it. 
I  therefore  think  that  he  should  be  charged  with  them;  I  do  not  see  any  rea- 
son why  he  should  not  be.  He  was  then  married.  He  had  his  wife,  and  they 
were  living  together;  the  mother  was  living  with  them,  and  he  got  the  bene- 
iit  of  these  groceries.  I  think  the  equities  are  all  most  decidedly  in  favor  of 
allowing  tliis  claim. 

**I  now  take  up  the  tenth  exception  and  also  the  eleventh.  The  tenth  ex- 
ception is  a  claim  for  rent  from  March  1,  1879,  to  March  1,  1882,  at  $10  per 
month.  The  eleventh  exception  is  a  claim  for  rent  from  March  1,  1882,  to 
July  1, 1884,  at  (10  per  month.  Emma  became  of  age  October  5,  1881.  The 
allowances  on  the  account  of  Emma  cease,  under  the  master's  report,  Sep- 
tember 6,  1877,  which  I  understand  to  be  the  date  of  her  marriage.  I  have 
concluded  not  to  make  any  allowance  for  rent  previous  to  October  5, 1881,  the 
time  she  became  of  age,  and  my  reason  is  that,  although  there  are  some  equi- 
ties in  favor  of  it,  from  the  fact  that  she  did,  with  her  husband,  actually  oc- 
cupy this  house,  yet  I  do  not  think  that,  in  the  light  of  her  minority  and  the 
fact  of  her  having  a  husband,  I  should  make  this  allowance.  I  think  that  the 
administrator  should  be  at  whatever  loss  he  has  sustained  by  reason  of  that; 
but  the  proof  is,  in  substance,  and  there  does  not  seem  to  be  any  controversy  in 
the  testimony  about  it,  that  she  was  there  occupying  these  premises  under  an 
understanding  that  they  were  to  be  paid  for  out  of  her  share  of  the  estate. 
The  administrator  Swears  to  that,  and  she  herself  admits  it  distinctly,  informs 
of  expression  like  this:  That  she  had  received  nothing  except  rent.  She  re- 
peats that  several  times  over  aud  over  again,  and  it  is  quite  clear,  from  the 
l^neral  run  of  her  testimony,  that  she  regarded  herself  as  in  there  under  an 
arrangement  that  she  should  meet  the  rent  out  of  her  estate.  Now,  when  she 
v.llA.no.4— 22 
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became  of  age,  I  do  not  see  any  difficulty  in  her  making  such  an  arrangem* 
and  I  think  the  facts  warrant  my  deciding  that  that  was  the  fact,  and  I 
not  feel  willing  to  deprive  the  administrator  of  his  claim  for  that  rent  ur 
those  circumstances,  when  she,  an  adult,  taking  it  from  the  time  of  her 
coming  of  age,  was  occupying  this  property  under  an  understanding  that 
rent  should  be  satisfied  out  of  her  distributive  share  of  that  estate.  I  h 
read  the  testimony  several  times  upon  that  point,  both  the  testimony  of  £n 
and  Mr.  Traphagen,  and  that  is  the  conclusion  which  irresistibly  forces 
self  upon  me.  I  therefore  think  that,  notwithstanding  her  husband,  but  tr 
ing  her  as  of  age  October  5, 1881,  and  she  occupying  the  premises  and  getl 
the  benefit  of  it,  under  an  arrangement  that  it  should  come  out  of  her  dist 
utive  share,  the  administrator  should  have  an  allowance  for  it  here.  Tl 
two  exceptions  then  will  be  allowed,  so  far  as  they  cover  the  rent  from  O 
ber  5,  1881,  the  time  that  she  became  of  age,  up  to  the  end  of  the  claim 
rent.  These  tenth  and  eleventh  exceptions  both  have  reference  to  Emma, 
they  are  allowed  as  stated. 

'* The  twelfth  exception  is  disallowed.  The  fifteenth  exception,  whic] 
the  claim  for  commissions,  is  disallowed. 

"Now,  the  other  exceptions  cover  the  question  of  interest.  In  regarc 
interest,  as  I  understand  the  mode  adopted  by  the  master,  up  to  the  peria 
time  when  he  ceased  to  make  allowances,  he  calculated  interest  at  the  en< 
each  year,  deducting  the  allowances  or  payments,  commencing  six  moc 
after  the  final  accounting.  I  think  that  that  principle  is  riglit,  but,  so  fa 
any  question  of  compounding  after  that  is  concerned,  I  disallow  it.  Pra 
cally,  a  readjustment  of  the  account  will  result  in  this:  These  allowai 
that  are  now  made  cover  a  later  period  of  time,  and  up  to  near  the  commei 
ment  of  the  suit.  My  decision  is  that  the  same  system  of  calculation  ado[ 
by  the  master  during  the  period  of  time  that  he  made  allowances  becontin 
during  the  whole  period  covered  by  the  allowances  now  made  by  me,  and  t 
the  balance  be  not  compounded,  but  draw  only  simple  interest.  And  my  i 
son  for  that  is  this:  that  the  allowances  or  payments  were  such  that  it  wc 
be  unjust  to  adopt  any  compound  system.  The  amount  of  the  interest ' 
not  such  as  to  require  the  administrator  to  keep  it  invested  under  the  peni 
of  having  it  compounded  against  him,  and  besides,  the  payments  will  abe 
the  interest. 

"The  administrator  is  to  pay  the  costs  out  of  his  own  pocket." 

8.  B  Hansom,  for  Henry  Traphagen,  administrator.  FamUey,  Oleno 
A  Fish,  for  Charles  E.  Rogers. 

Reed,  J.  These  are  cross-appeals  from  a  final  decree  fixing  the  extent 
the  liability  of  Henry  Traphagen  as  administrator  of  Charles  £.  Rog 
Charles  E.  Rogers  died  December  7, 1870,  leaving  a  widow  and  two  childj 
Charles  £.  and  Emma  A.  Lettei-s  of  administration  were  granted  to  He 
Traphagen  on  December  24.  1870.  On  May  6. 1872,  Mr.  Traphagen  filed 
final  account  as  administrator  with  the  surrogate  of  the  county  of  Hud! 
which  was  duly  passed,  showing  a  balance  in  his  hands  of  $6,897.54. 
paid  to  the  widow  the  one-third  part  of  said  balance,  and  held  the  childn 
portions  of  $2,132.51  each  in  his  own  hands,  no  guardian  of  the  estate  of 
children  having  been  appointed.  The  administrator,  at  different  times, 
in  various  ways,  made  payments  of  money  to  and  for  the  benefit  of  the  c 
dren  up  to  the  time  when  they  attained  their  majority.  On  February 
1884,  the  children  filed  their  bill  in  the  court  of  chancery  for  an  account,* 
on  October  15,  1884,  an  account  was  ordei*ed.  The  master  to  whom  the  n 
ter  was  referred  reported  that  there  was  due  to  the  complainant  Charlec 
liogera  the  sum  of  $2,210.44,  and  to  Emma  A.,  the  sum  of  $2,824.78. 
eeptions  were,  by  Mr.  Traphagen,  filed  to  this  report,  which  exceptions  m 
referred  to  Advisory  Master  Bedle,  who  advised  a  decree  allowing  a  num 
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of  the  exceptions  and  disallowing  others.  From  these  conclusions  of  the 
master,  appeals  are  taken  by  both  parties  to  the  suit. 

In  the  consideration  of  the  counter-contentions  as  to  tlie  amount  of  the  al* 
lowances  which  should  be  permitted  to  the  accountant,  it  is  observable  that 
the  administrator  made  the  disbursements  to  the  infants  and  for  their  bene- 
fit in  a  manner  entirely  irregular.  The  functions  of  his  office  as  administra- 
tor were  entirely  ended  when  he  had  filed  his  account  and  received  the  or- 
phans' court's  approval  thereof,  with  the  one  duty  still  subsisting,  namely, 
that  of  paying  over  the  balance  in  his  hands  to  the  persons  by  law  entitled 
thereta  The  persons  entitled  by  law  would  have  been  the  regu  iarly  appointed 
guardians  of  the  infants.  Payment  by  a  trustee  to  an  infant,  without  the 
sanction  of  the  court,  is  irregular,  and  the  trustee  may  be  compelled  to  pay 
again  to  the  infant  when  he  comes  of  age.  Dagley  v.  Tolferry%  1  P.  Wms. 
285;  Philips  v.  Paget,  2  Atk.  80;  Batiies  v.  Austen,  3  Brown.  Ch.  178;  Les 
V.  Brown,  4  Yes.  362;  Furman  v.  Coe,  1  Gaines,  Gas.  96.  The  court  some- 
times, where  the  amount  is  small,  for  the  purpose  of  saving  the  expense  of 
taking  out  letters  of  guardianship,  will  direct  a  payment  to  a  relative  of  the 
infant.  Farrance  v.  Viley,  21  I^w  J.  Gb.  313;  Ker  v.  Buxton,  16  Jur.  491. 
It  is  not,  however,  an  inflexible  rule  that  payment  directly  to  an  infant,  with- 
out an  order  of  the  court  which  supervises  the  trust,  results  in  a  forfeiture  of 
all  benefit  arising  from  the  payment  made.  Nor  do  I  perceive  any  reason 
why,  in  the  absence  of  bad  faith  on  the  part  of  the  person  making  the  pay- 
ment, he  should  not  be  allowed  the  benefit  of  all  disbursements,  which  would 
clearly  have  been  sanctioned  by  a  court  of  equity  had  the  administrator  occu- 
pied the  position  of  guardian.  His  conduct  should,  undoubtedly,  be  scanned 
with  the  closest  scrutiny,  but  if  his  acts  appear  to  have  been  honaflde,  and  to 
have  been  attended  by  a  benefit  to  the  infant  cestui  que  trust,  then  he  is  eq- 
uitably entitled  to  the  same  degree  of  relief  as  if  his  conduct  had  been  marked 
by  the  strictest  conformity  to  the  rules  of  legal  or  equitable  procedure.  The 
advisory  master  in  the  present  case  recognized  this  equitable  rule  in  dealing 
with  the  seveitd  questions  presented  for  his  consideration.  Kegarding  the 
cause  from  the  same  point  of  view,  the  question  is  presented  whether  the 
court  of  chancery,  in  so  dealing  with  the  accounts,  failed  in  certain  particu- 
lars' to  reach  correct  results. 

The  counsel  of  Mr.  Traphagen  first  insists  that  he  should  be  allowed  a  bill 
for  groceries  which  were  delivered  to  Emma  A.,  and  paid  for  by  Traphagen. 
£mma  was  at  this  time  married,  and  living  with  her  husband  and  her  mother, 
although  she  was  yet  an  infant.  Her  husband  was  presumably  able  to  sup- 
port her,  and  it  was  his  duty  to  do  so.  The  disallowance  of  this  payment  was 
correct.  Next  the  counsel  objects  to  the  manner  in  which  the  advisory  msis- 
ter  dealt  with  a  claim  for  the  allowance  of  $324  for  three  years'  rent.  It  ap- 
pears that  Emma  A.  removed  with  her  husband  in  March,  1879,  into  a  house 
belonging  to  Mr.  Traphagen,  and  lived  there  till  July  1,  1884.  Mr.  Trapha- 
gen prayed  an  allowance  for  09  per  month  rent,  during  a  period  from  March 
1,  1879,  to  March  1, 1882,  and  for  $10  per  month  for  the  rest  of  the  period  of 
occupancy.  Emma  arrived  at  her  majority  on  October  5,  1881.  The  advi- 
sory master  sustained  the  claim  for  an  allowance  for  rent  from  the  time 
Emma  was  of  age,  but  disallowed  it  for  the  time  previous  to  that  event. 
The  disallowance  is  based  upon  the  fact  of  her  infancy  and  her  marriage,  and 
the  consequent  liability  of  her  husband  to  support  her.  The  allowance  is 
grounded  upon  a  contract  made  by  her  after  she  attained  her  majority,  by 
which  the  rent  was  to  be  deducted  from  her  distributive  share.  I  think  there 
is  in  her  testimony  that  which  justified  the  conclusion  of  the  master  in  find- 
ing the  existence  of  such  an  agreement,  and  the  law  places  no  obstacles  In  the 
way  of  such  a  contract  on  the  part  of  a  married  woman.  If  the  renting  was 
to  her,  it  was  her  own  contract,  and  valid  by  the  terms  of  our  statute.  In 
regard  to  that  part  of  the  rent,  the  allowance  of  which  was  refused,  it  is  urged 
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that  the  master  erred.  It  is  insisted  that  Emma,  by  remaining  in  possessioD 
of  the  premises  after  October  1,  1881,  ratified  an  agreement  to  pay  rent  made 
wliile  she  was  an  infant.  The  position  of  Emma  is  iikened  to  that  of  a  per- 
son who  has  purchased  land  while  an  infant  and  remains  in  possession  when 
of  age;  and  of  one  who,  having  taken  a  lease  for  years^  remains  in  possession 
after  attaining  his  majority.  But  whatever  may  be  the  effect  of  the  retention 
of  possession  by  an  adult  of  the  subject  of  his  infantile  contract  of  sale  or 
letting.  It  is  apparent  that  the  facts  in  the  present  case  bear  no  resemblance 
to  either  of  the  samples.  There  was  no  contract  of  letting  for  a  term  of  years 
proven,  which  expired  after  the  arrival  of  October  5th.  There  is  nothing  to 
show  the  terms  under  which  she  agreed  to  hold  the  house.  Mr.  Traphagen 
says  that  he  charged  so  much  a  month,  and  she  says  that  she  received  noth- 
ing from  Mr.  Traphagen  but  rent.  Upon  this  slender  foundation  is  built  up 
an  agreement  to  pay  rent  accruing  after  she  arrived  at  her  majority,  but  cer- 
tainly no  contract  for  any  specific  time  can  be  deduced  from  it.  The  agree- 
ment to  pay  after  arriving  at  maturity  seems  to  be  merely  an  admission  of  a 
liability  to  pay  for  a  previous  use  and  occupation^  Certainly  the  possession 
of  Emma  cannot  be  said  to  have  been  the  ratification  of  any  precedent  con- 
tract. 

It  is  also  a  ground  of  objection  that  there  is  a  compounding  of  interest, 
against  the  express  views  of  the  advisory  master,  who  ordered  simple  int^- 
est.  On  the  other  hand,  it  is  objected  that  the  part  of  the  decree  which  di- 
rects that  there  shall  be  no  compounding  is  erroneous.  The  advisory  master 
ordered  yearly  rests,  so  long  as  there  were  payments  made  by  Mr.  Traphagen, 
and  interest  to  be  computed  upon  the  balances;  but  he  directed  that  only  sim- 
ple interest  should  be  computed  after  the  disbursements  ceased.  I  am  not 
clear  but  this  was  an  equitable  adjustment  of  this  branch  of  the  case  under 
all  the  circumstances,  and  that  it  should  stand. 

The  counsel  for  the  complainants  below  upon  their  appeal,  insists  that  there 
was  error  in  permitting  the  administrator  to  claim  an  allowance  for  disburse 
ments  made  to  the  infants  previous  to  the  settlement  as  administrator.  It  is 
said  that  the  presumption  is  conclusive  that  such  payments  were  included  in 
that  account.  But  there  is  no  such  presumption,  because  such  payments 
would  have  no  legitimate  place  in  such  accounting.  They  can  be  regarded 
as  payments  in  advance  oi  a  part  of  the  distributive  shares  in  the  estate,  and 
can  be  deducted  whenever  such  shares  are  claimed.  As  the  claims  are  made 
by  way  of  this  bill  for  an  accounting,  it  is  the  right  of  the  defendant  to  claim 
the  benefit  of  any  legal  disbursements  to  the  distributees,  made  at  any  time 
upon  the  credit  of  the  future  shares  to  be  distributed.  There  Is  a  claim  al- 
lowed, however,  about  which  I  have  had  some  doubt.  It  is  a  sum  of  4^294.03, 
claimed  to  have  been  paid  to  the  mother  of  Charles,  for  his  benefit,  by  gro- 
ceries delivered  to  her,  and  charged  to  Mr.  Traphagen.  At  this  time  Cbarlea 
was  married,  and  was  earning  wages,  and  his  mother  was  living  with  him. 
The  groceries,  Charles  says,  he  got  the  benefit  of.  This  amount  was  ali  ttiat 
he  received  during  this  period  from  the  administrator.  It  seems  to  have  been 
a  great  assistance  to  him .  It  was  not  in  excess  of  the  interest  charged  against 
the  administrator  during  that  period,  so  no  inroads  were  made  upon  the  prin- 
cipal of  the  infant's  estate.  I  think  if  a  guardian  had  made  this  expenditure 
it  would  receive  the  sanction  of  the  supervising  court.  So  I  incline  to  an  al- 
lowance of  this  item. 

I  think  the  conclusions  reached  by  the  advisory  master  in  other  respects 
should  stand,  and  that  the  decree  below  should  be  affirmed,  without  costs. 
Decree  unanimously  affirmed. 
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Baldwin  v.  Vreeland  and  others. 

((hurt  of  Chancery  of  New  Jersey.    November  19,  1887.) 

WiLii— Devwk— Elbctiok  to  Take  Laivd  Iitstead  of  pRocBKDe. 

A  tcBtator,  by  a  codici  1  to  bis  will,  left  to  his  wife  a  bouse  and  lot,  **  she  to  have  the 
nse  and  occupation,  and  to  receive  the  rents  and  profits  for  and  during  her  life,"  and 
directing  the  sale  thereof  by  bis  executors  upon  the  death  of  the  wife,  the  proceeds 
to  be  equally  divided  between  his  three  sons.  The  widow  and  devisees  agreed  to 
make  sale,  and  convey  tiUe  to  the  property,  but  the  effort  to  sell  was  ineffectual, 
and  no  further  attempt  to  sell  was  made.  One  of  the  son's  mortgaged  his  interest, 
and  it  was  sold  under  assignment,  be  having  become  bankrupt.  Held^  that  the 
agreement  between  the  widow  and  devisees  did  not  constitute  an  election  to  take 
the  land  instead  of  the  proceeds,  and  that  the  mortgage  and  sale  of  the  son's  share 
did  not  affect  the  right  of  the  executor  under  the  will  on  the  death  of  the  Widow  to 
sell  the  place,  and  distribote  the  proceeds  in  accordance  with  the  will. 

BiU  for  construction  of  will. 

Blake  i&  Freeman,  for  complainants,  ff.  9.  Copeland,  for  Bulklej  heirs, 
Robert  McCarter,  for  Nellie  £.  and  Harry  M.  Vreeland.  George  B,  Kingsley, 
for  William  H.  Vreeland. 

Bird,  V.  C.  The  complainant  is  the  executor  of  the  last  will  and  testa- 
mi^nt  of  William  Vreeland,  deceased;  and  hedesires  the  court  to  instruct  him 
as  to  the  extent  of  his  power  arising  under  said  will,  and  particularly  so  far 
as  it  emanates  from  the  clause  in  these  words :  *'I  hereby  direct,  authorize,  and 
empower  my  executors  hereinbefore  named,  or  the  survivors  of  them,  to  sell 
or  convey  all.  or  any  part,  of  my  real  and  personal  estate  not  hereinbefore  de- 
vised to  my  said  wife,  Mary  W.  Vreeland ;  and  the  proceeds  of  all  my  estate, 
as  aforesaid,  either  r^,  mixed,  or  personal,  I  do  hereby  order  and  ask  to  be 
equally  divided  between  my  wife,  Mary  W.  Vreeland,  and  my  three  sons, 
namely,  Owen  S.  Vreeland,  William  H.  Vreeland,  and  James  M.  Vreeland, 
share  and  share  alike;  and  the  respective  shares  belonging  to  my  said  wife, 
Mary  W.,  William  H.  Vreeland,  and  James  M.  Vreeland,  to  be  paid  to  them 
as  soon  as  conveniently  can  be  after  the  sale  of  my  estate;"  and  in  connection 
therewith  the  codicil  made  to  said  will,  in  and  by  which  the  testator  directed, 
in  addition  to  the  bequests  given  in  said  will  to  his  wife,  to  be  given  to  her, 
*'for  and  during  her  natural  life,  a  house  and  lot  formerly  occupied  by  him, 
situate  on  Centre  street,"  etc.,  **sbe  to  have  the  use  and  occupation  and  to  re- 
ceive the  rents  and  profits  for  and  during  her  life,"  and  directing  the  sale 
thereof  by  his  executors  upon  the  death  of  the  wife,  and  the  proceeds  to  be 
equally  divided  between  his  three  sons  above  named. 

It  appears  from  the  pleadings  and  the  proofs  that,  before  the  death  of  the 
widow,  the  devisees  and  the  widow  agreed  to  make  sale,  and  to  convey  the 
title  to  these  lands.  It  does  not  appear  that  anyone  had  as  yet  agreed  to  pur« 
chase.  It  also  appears  that  this  effort  was  ineffectual,  or,  at  least,  there  was 
no  effort  beyond  the  declared  intention  of  the  widow  and  legatees  to  pass 
the  title,  except  so  far  as  the  interest  of  James  M.  Vreeland  is  concerned. 
But  it  is  in  evidence  that,  after  this  attempted  sale,  James  M.  Vreeland  bo- 
came  insolvent,  and  was  adjudged  a  bankrupt,  and  that  all  his  right,  title, 
and  interest  in  all  his  real  estate  whatsoever  was  sold  by  the  assignee,  under 
and  by  virtue  of  the  bankruptcy  laws  of  the  United  States,  and  that  a  deed 
was  made  by  such  assignee.  Intending  to  convey  the  property  mentioned  in 
this  bill  to  the  extent  of  his  interest.  This  sale  in  bankruptcy  was  made  in 
said  proceedings  according  to  the  law  and  by  virtue  of  a  mortgage  given  by 
said  Vreeland  to  Erastus  Bulkley,  who  was  a  creditor  and  proved  his  claim 
against  the  estate  of  the  said  bankrupt,  for  the  sum  of  $3,000.  The  value  of 
the  mortgaged  premises  was  ascertained,  and  the  interest  of  the  bankrupt 
thereunder  fixed  at  $972,  which  amount  was  taken  from  the  claim  of  the  said 
Bulkley,  and  the  said  premises  conveyed  to  him  by  the  assignee  in  bankruptcy. 
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In  re  Grant,  5  Law  Rep.  803.  After  these  proceedings  in  bankruptcy,  the 
bankrupt  died,  leaving  two  children.  Nellie  E.  and  Harry  M.,  and  the 
widow,  all  of  whom  claim  an  interest  in  the  said  land.  Since  then  the  said 
Bnlkley  has  died,  having  made  a  will,  which  lias  been  admitted  to  probate, 
disposing  of  all  his  real  and  personal  estate,  giving  the  same  to  his  children 
and  to  others. 

It  is  claimed  that  by  virtue  of  the  said  agreement  between  said  devisees 
and  heirs  at  law  and  the  said  James  M.  Yreeland,  to  unite  in  making  sale  of 
the  said  house  and  lot  given  to  their  mother  during  her  life-time,  that  thej 
deprived  the  executors  of  the  said  will  of  all  power  of  sale  or  disposition 
thereof,  they  thereby  having  elected  to  take,  and  did  take,  the  said  house  and 
lot  to  themselves.  But  the  executor,  believing  that  he  had  a  duty  to  perform 
as  such  executor  in  the  disposition  and  sale  of  said  house  and  lot,  because  of 
the  directions  in  said  will  and  codicil,  took  charge  of  the  same,  and  undertook 
to  make  sale  thereof,  when  the  said  devisees,  or  some  of  them,  gave  out  and 
pn^tended  that  the  executor  no  longer  had  asiy  right  or  power  of  sale;  and 
the  question  is  whether,  under  the  dircumstances,  in  the  execution  of  the 
trust  confided  to  him,  it  is  his  duty  to  proceed  to  make  sale  and  disposition  of 
the  said  lands.  That  the  said  devisees,  including  their  mother,  the  life-ten- 
ant, could  elect  to  take  the  said  lands  iTistead  of  the  proceeds  thereof,  no  longer 
admits  of  a  doubt,  since  it  has  been  repeatedly  so  held  in  this  court,  whether 
they  proceeded  to  make  sale  thereof  or  not.  And  I  think  it  is  equally  clear 
that  either  of  the  said  devisees  could  sell  or  incumber  their  interests,  by  mort- 
gage or  otherwise,  at  any  time  before  the  death  of  their  mother,  the  tenant 
for  life,  without  her  consent,  or  without  the  consent  of  the  executor.  That 
James  M.  Yreeland  attempted  to  convey  his  interest  by  way  of  mortgage  on 
the  thirtieth  day  of  January,  1872,  does  not  admit  of  a  doubt.  It  has  been 
insisted  that  this  mortgage  was  not  properly  acknowledged  to  be  admitted  of 
record  in  this  state,  the  execution  thereof  having  taken  place  in  the  state  of 
New  York.  Nevertheless,  it  was  admitted  that  tlie  mortgage  was  made  and 
executed,  and  as  no  questions  of  priority  arise,  I  am  not  to  determine  whether 
or  not  the  mortgage  could  be  recorded  according  to  law  or  not,  but  whether 
or  not  James  M.  Yreeland  conveyed  his  Interest  to  Erastus  Bulkley  or  not 
So  far  as  appears  by  an  inspection  of  the  paper,  it  has  all  the  elements  of  a 
complete  and  perfect  conveyance  as  between  the  parties  thereto.  The  inter- 
est which  Bulkley  took,  as  between  him  and  the  mortgagor,  was  a  complete 
title,  and  cannot  be  Impeached  by  Yreeland  or  those  who  are  privy  with  him 
in  estate;  no  one  claiming  a  conveyance  for  a  valuable  consideration,  and 
bona  fide*  in  hostility  to  the  claim  of  Bulkley.  This  being  so,  and  the  as- 
signee in  bankrutcy  making  sale  of  the  property  described  in  the  mortgage  for  a 
valuable  consideration,  and  conveymg  the  equity  of  redemption,  an  effectual 
and  complete  conveyance  of  the  title  is  accomplished. 

That  the  title  to  the  fee  in  remainder  was  vested  in  James  M.  is  shown  by 
Gtieat  V.  Flock,  2  N.  J  Eq.  108;  Fluke  v.  Fluke,  16  N.  J.  Eq  478;  Snotth 
hill  y.SnowJiill,  40  N.  J  Law,  891;  Prohasco  v.  Crewling,  25  N.  J.  Law, 
449-452  And  these  same  cases  make  it  equally  clear  that  he  could  dispose 
of  his  interest,  and  that  the  purchaser  is  entitled  to  all  of  his  rights.  At  all 
events,  the  execution  and  delivery  of  the  mortgage  for  a  valuable  considera- 
tion operated  as  an  equitable  assignment  which  it  is  the  duty  of  this  court 
to  recognize  and  maintain. 

Having  reached  the  conclusion  that  the  interest  of  James  M.  was  rested, 
and  that  he  could  sell  it  or  mortgage  it,  and  also  that  he  did  mortgage  it,  it 
still  remains  to  be  determined  whether  by  any  act  of  the  parties  in  interest* 
before  James  M.  made  such  mortgage,  the  power  given  to  the  executor  under 
the  codicil  was  destroyed.  It  is  said  that  the  agreement  referred  to  was  suf- 
ficient to  effect  that  destruction,  for  thereby  the  legatees  elected  to  take  the 
land,  which  was  ordered  to  be  sold,  for  their  benefit,  instead  of  the  money  to 
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be  realized  from  a  sale  by  the  executor.  Was  the  execution  of  that  agreement 
an  election  in  contemplation  of  law?  It  recites  the  right  of  the  parties  in  the 
land  under  the  will  and  codicil,  and  says,  '*  which  the  parties  desire  and  have 
consented  to  sell,  and,  for  that  purpose  they  do  agree  to  sell  the  said  house 
and  lot  for  the  best  price  that  can  be  obtained  for  the  same,  and  upon  said 
sale  they  agree  to  Join  and  execute  a  deed  therefor, "  and  then  arrange  as  to 
the  disposition  of  the  proceeds.  Nothing  else  was  done;  no  sale  was  made. 
The  widow  remained  in  possession  and  enjoyed  all  her  original  rights  under 
the  will,  from  the  date  of  this  agreement  in  the  year  1871  until  her  death  in 
1886.  Those  who  claim  the  interest  of  James  M.  under  his  mortgage,  insist 
that  the  execution  of  the  said  agreement  was  an  election;  the  other  parties  in 
interest  deny  that  the  agreement  is  proof  of  any  such  result.  Notwithstand- 
ing the  fact  that  courts  are  desirous  of  allowing  the  legatee  to  take  the  land 
out  of  which  his  legacy  arises,  when  that  can  be  done  consistently  with  the 
rights  of  others,  and  he  has  clearly  expressed  or  manifested  Ids  intention  so 
to  do,  yet,  I  think,  when  the  act  relied  on  as  a  manifestation  of  such  inten- 
tion, is  susceptible  of  a  different  construction,  and  such  act  is  for  a  long  pe- 
riod of  time  entirely  disregarded  by  the  parties,  to  hold  that  there  has  been 
no  election  will  be  in  accordance  with  the  authorities.  This  agreement  was 
made  at  a  period  when  the  executor  could  not  exercise  his  power,  t.  e.,  in  the 
life-time  of  the  widow.  She  survived  the  execution  of  the  agreement  at  least 
15  years,  and  after  the  first  few  months,  during  the  whole  of  that  time,  nothing 
-was  ever  attempted  to  be  done  under  it.  I  think  that  agreement  can  only  be 
regarded  as  an  expression  of  desire  or  willingness  to  sell,  but  nothing  more, 
and  that  that  was  afterwards  entirely  abandoned.  But  supposing  that  the 
object  had  In  view  was  an  election  to  take  the  land  instead  of  money,  that 
was  not  effected;  the  agreement  was  executed,  it  is  true,  but  there  was  no 
sale,  which  was  by  its  very  terms  the  purpose  of  it.  And  this  brings  me  to 
what  so  distinctly  appears,  that  is  that  the  purpose  of  the  agreement  was  not 
to  elect  to  take  land  in  lieu  of  the  legacy,  but  simply  to  anticipate,  as  far  as 
possible,  the  action  of  the  executor  in  converting  the  land  into  money  as  de- 
signed by  the  testator;  in  other  words,  to  accelerate  events.  When  these 
considerations  are  given  reasonable  weight,  it  seems  to  me  that  it  cannot  be 
said  that  the  parties  had  the  slightest  intention  to  take  the  land  instead  of  the 
legacy.  Some  light  is  derived  from  the  case  of  English  v.  English,  3  N.  J. 
£q.  504,  in  which  it  was  held  that  to  constitute  an  election  by  a  widow  to  ac- 
cept a  legacy  in  lieu  of  dower,  there  must  be  something  more  than  a  mere  in- 
tention to  elect.  In  that  case  the  widow  signed  a  petition  to  the  legislature, 
asking  for  the  sale  of  real  estate  in  which  she  had  an  interest  in  dower,  to 
raise  money  to  pay  legacies;  this  was  not  enough  to  cut  off  her  dower. 

I  conclude  that  the  executor  has  the  power  of  sale  under  the  will,  and  that 
it  is  his  duty  to  exercise  that  power,  and  to  make  distribution  of  the  proceeds 
of  such  sale  according  to  the  directions  of  the  will,  the  interest  of  James  M. 
to  be  paid  to  the  executors  of  Bulkley.  The  costs  of  this  proceeding  will  first 
be  paid  out  of  the  fund. 


Btatb  (White,  Prosecutrix)  «.  Hathaway. 
{Supreme  Court  qf  New  Jertep,    November  16,  1887.) 

JUBTTCV  or  THE  PeACE— RiGHT  TO  JdBY  TrIAI/— WaIVBB. 

The  New  Jersey  justice's  court  act,  }  33,  provides  that  either  party  fn  any  action, 
after  the  defendant  has  pleaded,  and  before  the  justice  has  begun  to  inquire  into  the 
merits  of  the  action,  may  demand  a  lury.  Section  41  provides  that,  if  the  jury  disa- 
gree, •ther  writs  of  venire  may  issue  In  the  cause  until  a  verdict  is  obtained.  In  an 
action  where  the  jury  disagreed^  neither  party  asked  for  a  new  j  ury .   The  j  ustice  pro- 
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ceeded  to  try  the  case.  Held,  that  the  failnre  to  call  for  a  new  Jury  was  a  waiver 
of  the  right  to  it,  and  the  justice  had  power  to  proceeu  iu  due  course  to  trial  and  judg- 
ment.* 

On  certiorari  from  justice's  court. 

Hawkins  iSf  Durand,  for  plaintiff.    Samuel  A.  Paterson,  for  defendant. 

Knapp,  J.  This  writ  removes  into  this  court  the  judgment  of  a  justice  of 
the  peace  of  the  county  of  Monmouth  against  the  plaintiff  in  certiorari  in  favor 
of  the  defendant.  This  cause  was  twice  tried  before  the  justice;  first  with  a 
jury,  summoned  on  the  demand  of  the  plaintiff  in  certiorari,  and  the  jurj 
failing  to  agree  were  discharged.  The  cause  was  then  continued  by  adjourn- 
ments until  the  sixth  day  of  December,  1886,  when,  the  parties  appearing* 
the  plaintiff  moved  his  case  before  the  justice.  No  new  jury  being  demanded 
by  either  party,  the  justice  took  cognizance  of  the  cause  against  the  defend- 
ant's objection  to  his  jurisdiction,  beard  the  testimony  of  the  plaintiff's  wit- 
nesses, the  defendant  offering  none,  and  on  their  evidence  rendered  judgment 
for  the  plaintiff. 

The  ground  for  attacking  this  judgment,  as  assigned  in  the  reasons  pre- 
sented by  the  plaintiff  in  certiorari,  is,  that  the  justice  proceeded  below,  after 
a  disagreement  of  a  jury  in  a  former  trial  of  the  same  cause,  without  issuing 
a  new  venire,  and  calling  a  new  jury;  such  justice  having  no  jurisdiction 
to  hear  the  cause  without  a  jury  after  one  had  failed  to  agree.  The  only 
question  to  be  considered  is  whether,  under  the  state  of  facts  thus  set  forth, 
the  justice  had  jurisdiction  to  try  the  cause  without  a  jury. 

All  causes  made  cognizable  in  the  court  for  the  trial  of  small  causes  may 
be  heard  and  proceeded  in  to  judgment  by  the  justice  alone,  unless  a  jury  shall 
be  demanded  of  him  by  one  or  both  of  the  parties.  The  thirty-third  section 
of  the  justice's  court  act  makes  it  the  right  of  either  party  in  any  action,  after 
the  defendant  has  appeared  or  put  in  his  plea  to  such  action,  and  before  the 
justice  has  proceeded  to  inquire  into  the  merits  of  the  cause,  to  demand  a 
trial  by  jury,  and  thereupon  the  justice  is  required  to  award  his  venire  for  a 
jury.  The  forty-first  section  enacts  that,  "if  the  jury  disagree,  other  writs  of 
venire  may  issue  in  the  same  cause  until  a  verdict  be  obtained."  lY'hether 
or  not  the  position  of  the  plaintiff  in  certiorari  be  tenable  depends  upon  the 
effect  to  be  given  to  the  forty-first  section  of  the  act.  Before  its  adoption  as 
it  stands  in  the  Revision  it  had  been  decided  in  this  court  that,  in  a  trial  before 
a  justice's  court  upon  a  disagreement  of  a  jury  and  its  discharge  by  the  jus- 
tice, as  no  venire  de  novo  was  authorized  by  the  statute,  an  end  was  put  to 
the  justice's  jurisdiction  to  try  the  cause  without  consent  of  the  parties.  Gu- 
lick  V.  Van  Tilburgh,  16  N.  J.  Law.  417;  Waddell  v.  Physick,  17  K.  J.  Law, 
BBl.  The  section  was  directed  against  this  difiiculty,  and  with  the  design 
wholly  or  in  part  to  remove  It.  It  does  not  in  terms  provide  for  the  unqual- 
ified continuance  of  the  causa  It  undoubtedly  does  continue  jurisdiction  in 
the  justice  to  retry  the  cause  if  there  be  brought  to  his  aid  a  new  jury.  But 
to  limit  the  newly-conferred  jurisdiction  to  this  latter  condition,  and  to  say 
that,  notwithstanding  this  provision  of  law,  the  cause  still  ends  unless  the 
parties  will  ask  or  accept  a  jury  trial,  is  to  suppose  the  legislative  purpose  to 
grant  a  partial  and  almost  profitless  measure  of  relief  against  a  plain  defect 
in  the  law;  when  conjecture  will  fail  of  a  reason  why,  when  onoe  undertaken, 
the  remedy  should  not  have  been  radical  and  complete.  The  evil  to  be  reme- 
died was  that  a  disagreement  turned  the  plaintiff  out  of  court,  and  drove  him 
to  a  new  suit,  with  its  expense  and  delay.    It  was  in  the  knowledge  of  the 

1  As  to  the  right  to  trial  by  jury,  and  its  waiver,  see  Biggs  v.  Lloyd,  (Cal.)  11  Pac.  Rep. 
H31.  and  note:  Lewis  v.  Klotz,  (La.)  1  South.  Rep.  639,  Railroad  Go.  v.  Morris.  (Tex.)  3 
S.  W.  Rep.  457;  Rai Iroad  Co.  v.  Martin,  (Tenn.)  2  S.  W.  Rep.  381.  See,  also,  Cald weU  Ck>. 
V.  Crocket,  (Tex.)  4  S.  W.  Rep.  e07. 
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law-maker  that  loss  of  jurisdiction  was  because  of  inability  in  the  oourt  to 
find  in  the  law  any  provision  for  a  new  venire.  Had  that  existed,  it  is  plain 
that  the  court  would  iiave  adjudged  differently  in  the  cases  cited.  This  pro- 
vision for  a  new  venire  the  legislature  supplied  by  the  enactment  of  this  sec- 
tion. It  was  the  appropriate  remedy  for  the  entire  mischief,  and  at  that  it 
was,  doubtless,  aimed.  The  design  of  the  section  was  to  restore  to  the  jus- 
tice's court  the  jurisdiction  over  the  cause  for  all  purposes,  until  final  judg- 
ment be  rendered.  Either  party  had  the  rights  reserved  to  him  to  demand 
and  have  a  jury  whenever,  under  the  act,  a  jury  is  given  him.  If  a  party  de- 
sires a  jury  to  decide  on  his  facts  he  must,  under  the  act,  demand  it,  or,  fail- 
ing in  that,  his  right  is  waived, 'and  the  justice  may  proceed  in  due  course  to 
trial  and  judgment.  In  this  case  the  plaintiff  in  certiorari  declined  to  ask  or 
have  a  jury  for  the  trial  of  the  cause.  She  thereby  waived  her  right  to  that 
mode  of  trial,  and  no  course  was  left  to  the  justice  other  than  to  hear  and  de- 
cide the  cause  himself  on  the  evidence  presented  to  him. 

The  plaintiff  presents  no  valid  ground  of  complaint  against  the  judgment 
rendered,  and  it  is  aflarmed  with  costs. 


Bbadt,  Adm'x,  v.  Potts,  Adm'r. 

(Supreme  Oourt  of  New  Jersey,    November  II,  1887.) 

LufiTATioN  or  Actions — Debtor  Absent  from  State. 

In  an  action  on  a  due-bill  dated  October  15, 1879,  it  appeared  that  the  raaker  was 
abeent  from  the  state  for  two  moutiis  in  1885,  paying  rent  for  his  office  at  the  time, 
bnt  not  for  room  and  board.  On  October  13.  1885.  he  left  home  again,  and  in  May, 
1886,  died  in  Denver.  Action  was  begun  November  23,  1886.  Held,  that  during 
his  absences  from  home  the  maker  was  not  a  resident  of  the  state  within  the  terms 
of  the  statute  of  limitationsi  and  as  to  those  times  the  statute  did  not  ruu.^ 

Tried  before  Justice  Scuddkr,  a  jury  being  waived,  at  the  September  term, 
1887,  of  the  Middlesex  county  circuit  court. 
A,  H.  Strtmfff  for  plaintiff.    C.  H.  Voorhees,  for  defendant. 

ScuDDSB,  J.  This  action  is  on  a  due-bill,  dated  October  15, 1879,  to  Will- 
iam Sawyer,  for  982,  signed  by  M.  G.  Britton. 

There  are  two  pleas  filed:  (1)  general  issue;  (2)  statute  of  limitations. 
The  following  facts  were  proved  by  the  plaintiff,  Merrit  C.  W.  Britton,  who 
signed  the  above  due-bill  by  the  description  of  fii.  G.  Britton.  He  was  an  un- 
married man,  who  boarded  at  the  house  of  Mrs.  Eliza  Longstreet,  in  Jersey 
City.  He  was  a  physician,  and  had  an  office  in  her  house.  He  went,  as  he 
said,  west,  July  13, 1885,  and  returned  in  the  latter  part  of  September,  being 
absent  about  two  months.  He  paid  rent  for  his  office,  but  not  for  rooms  or 
board,  during  his  absence.  He  again  left  October  13, 1885,  leaving  furniture 
in  his  office,  but  giving  up  his  room  and  board,  and  went  to  Boulder  Gity, 
Golorado.  He  di^  at  Denver,  May  2, 1886.  The  summons  was  issued  No- 
vember 23. 1886.  It  was  seven  years,  one  month,  and  eight  days  after  the 
date  of  the  due-bill,  and  action  on  the  case  will  be  barred  unless  the  plaintiff 
Is  entitled  to  the  benefit  of  sections  8  and  9  of  the  statute  of  limitations. 

I  find  that  the  plaintiff  is  entitled  to  six  months^  allowance,  for  six  mont?M 
next  succeeding  the  death  of  M.  G.  Britton,  under  section  9,  and  for  the  ab- 
sence of  tfoo  months  from  July  13, 1885,  and  of  six  months  and  ttoenty  days, 
from  October  13,  1885,  to  May  2,  1886,  the  time  of  his  death,  under  section  8 
of  the  statute.  During  these  times  of  absence  I  find  that  he  was  not  a  resident 
of  this  state,  within  the  terms  and  construction  of  this  statute.    The  total 

*  Respecting  the  suspension  of  the  running  of  the  statute  of  limitations  by  absence 
from  the  state,  see  Wood  v.  Bissell.  (Ind.)  9  N.  E.  Rep.  425,  and  note ;  Stewart  v.  SpauU 
ding,  (Gal.)  13  Pac.  Rep.  661 ;  Watkins  v.  Reed,  30  Fed.  Rep.  908.  See,  also,  Engel  w. 
Fisber,  (N.  Y.)  7  N.  £.  Rep.  800 ;  Miller  y.  Lesser,  (Iowa,)  32  N.  W.  Rep.  250. 
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time  allowed  by  the  statute  on  these  facts  would  be  7  years*  2  months,  and  20 
days,  which  makes  the  time  of  issuing  the  summons  within  time,  and  action 
is  not  barred  by  the  statute  of  limitations. 

The  objection  that  the  plaintiff  married  after  the  letters  of  administration 
were  issued  to  her,  and  thereby  her  power  to  such  administration  ceased,  and 
was  suspended,  under  section  122  of  the  orphans^  court  act,  will  not  avail 
under  these  ph^adings.  If  a  legal  defense  to  the  action,  which  is  not  conceded, 
but  doubted,  it  is  a  matter  in  abatement,  and  must  be  so  pleaded,  or  made  the 
subject  of  a  special  plea  in  bar,  if  such  be  its  effect.  There  was  no  notice  of 
non-joinder  of  the  plaintiff's  husband  under  the  practice  act,  and  this  cannot 
be  made  a  defense  at  the  trial  of  the  cause. '  I  find,  therefore,  for  the  plain- 
tiff,  and  assess  the  damages  at  $82,  the  amount  of  the  due-bill,  and  interest 
thereon  from  date,  October  15,  1879,  to  date,  $39  JO,  making  the  total  sum  of 
•121.70. 


Lloyd  and  others  e.  Hann. 
{3uprevi4  Oaurt  of  New  Jersey,    November  20,  1887.) 

1.  Falsi  Impsisonmbni'— Immunity  or  SHSBirr— Szbcuting  Writ. 

The  shexifT  and  constables,  in  execating  the  writ  of  a  court  of  general  JarisdictftoB 
having  cognizance  over  the  class  of  cases  to  which  it  appertains,  are  entitled  to  im- 
munity for  every  act  done  necessarily  in  putting  it  into  effect.^ 

2.  Same— Pbobbcdtob  or  Pleas. 

A  like  immunity  is  possessed  by  a  prosecutor  of  the  pleas  who  directs  such  offi- 
cers to  execute  such  a  writ  calling  for  the  arrest  of  a  person. 
{/SyBabui  by  the  Ootai.) 

Tried  before  the  Gloucester  county  quarter  sessions. 

Trespass  by  Edmund  S.  Hann,  for  assault,  battery,  and  false  imprisonment. 
On  motion  for  new  trial. 

'  The  three  defendants,  Milliard  F.  Lloyd,  Daniel  J.  Parker,  and  Belmont 
Ferry,  pleaded  the  general  issue,  with  notice  appended  that  they  arrested  the 
plaintiff  by  force  of  the  writ  described  below. 

At  the  trial  it  was  shown  that  a  subpcma  ad  testiftcandum,  tested  the 
tenth  September,  1885,  directed  to  plaintiff,  was  issued  out  of  the  court  of 
general  quarter  sessions  of  the  county  of  Gloucester,  and  that  on  the  foUow- 
ing  day  a  warrant  was  issued  out  of  the  court  of  oyer  and  terminer,  oom- 
manding  the  sheriff,  etc.,  to  take  the  body  of  plaintiff,  and  to  have  him  before 
**the  court  of  oyer  and  terminer,  and  general  jail  delivery,  to  answer  any 
questions  that  may  be  propounded  to  him  in  the  trial  of  a  certain  indictment 
therein  pending  against, "  etc.  This  latter  writ  was  given  to  a  constable,  who 
arrested  the  plaintiff  under  it,  and  he  and  the  sheriff  detained  him  until  he 
was  discharged  by  habeas  corpus.  An  hour  or  two  after  this  arrest  another 
writ  was  placed  in  the  hands  of  the  sheriff,  issued  out  of  the  sessions,  com- 
manding the  officer  to  bring  in  the  plaintiff  to  answer  for  certain  alleged  con- 
tempts of  court,  etc.     The  juiy  was  instructed  to  find  for  the  defendants. 

J  J.  Crandall,  for  plaintiff.    2>.  /  FancoasU  for  defendants. 

Beaslbt.  G.  J.  The  plaintiff  was  arrested  on  a  writ  which  at  the  argu- 
ment was  styled  "Compulsory  Process,"  issued  out  of  the  court  of  oyer  and 
terminer,  of  the  county  of  Gloucester,  commanding  the  sheriff  or  constables 
of  the  county  to  bring  him  before  the  court  to  testify  as  a  witness  on  behalf 
of  the  state  in  the  trial  of  a  certain  indictment.  By  force  of  this  process  the 
plaintiff  was  kept  in  custody  by  the  constable  and  sheriff,  two  of  the  defend- 
ants, until  discharged  by  habeas  corpus. 

In  looking  through  the  case  it  is  obvious  that  the  validity  and  legal  effect 


^See  note  at  end  of  c 
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of  this  writ  are  the  only  questions  to  be  adjudged,  because,  as  the  plaintiff  was 
first  arrested  and  detained  under  it,  tiie  existence  of  the  subsequent  precept, 
founded  on  the  contempt,  could  not  validate  the  original  imprisonment  of  the 
plaintiff.  Granting  that  the  process  from  the  oyer  and  terminer  on  which  the 
plaintiff  was  taken  was  illegal,  the  plaintiff  was  entitled  to  some  damages,  even 
though  the  subsequent  writ  justified  his  detention  from  the  time  it  reached  the 
hancU  of  the  ofQoer.  The  jury  at  the  trial  was  instructed  to  find  in  favor  of  the 
defense,  and  such  instruction  is  justifiable  only  on  the  theory  that  this  writ  pro« 
oeedlng  from  the  oyer  was,  so  far  forth  as  these  defendants  are  concerned^ 
valid  process.  The  purpose  of  this  precept  was  to  bring  into  the  court  a  re- 
cusant witness,  so  that  he  might  be  compelled  to  testify  in  a  criminal  case  then 
pending.  Under  the  laws  of  this  state  the  mode  of  constraining  a  witness  to 
appear  in  such  case  is  by  an  attachment  for  his  disobedience  of  the  mandate 
of  the  court  whose  subposna  be  has  contemned,  or  by  an  indictment  for  such 
misconduct.  The  former  of  these  proeeedinga  must  be  founded  on  sworn 
proof  that  a  subpoena  has  been  issued  and  properly  served,  and  that  it  has  not 
been  obeyed;  and  upon  that  basis,  and  upon  that  basis  only,  should  compul- 
sory process  be  resorted  to.  This  ia  the  method  to  be  puraned  as  well  in  crim- 
inal as  civil  proceedings.  With  respect  to  civil  cases,  there.are  several  decis- 
ions in  this  court  to  that  effect,  the  leading  case  being  that  of  State  v.  Trum- 
ImU,  4  N.  J.  Law,  140.  The  usual  course  of  practice  in  this  respect  in  the 
English  courts  is  marked  out  by  Ohitty  in  his  book  on  Criminal  Law,  p.  14. 
As  there  was  no  testimony  at  the  trial  upon  this  subject,  the  legal  presumption 
is  that  the  writ  in  question  was  founded  on  the  proofs  thus  shown  to  be  req- 
aisite.  The  oyer  and  terminer  is  a  court  of  general  jurisdiction,  and  there- 
fore, in  view  oC  the  state  of  affairs  aa  evidenced  at  the  trial,  the  apposite 
maxim  was:  Omnia  prtMumuntur  rite  esse  acta.  It  is  true  that  on  the  part 
of  the  plaintiff  an  attempt  was  made  to  show  that  this  writ  was  not  in  point 
of  fact  issued  by  the  court  out  of  which  it  purported  to  proceed,  by  proving 
that  such  court  was  not  in  session  on  the  day  the  writ  was  tested.  But  this 
endeavor  was  founded  in  the  fallacy  of  supposing  that  if  the  court  was  not  in 
session  on  the  date  of  the  issuing  of  the  writ,  that  the  inference  was  admis- 
sible that  the  process  was  not  judicially  authorized.  But  the  only  deduction 
tkat  could  be  legally  made  from  such  a  premise  was  that  the  test  was  errone- 
ous. The  want  of  consistency  between  the  date  of  the  writ  and  the  sitting  of 
the  court  could  not  countervail  the  testimony  to  the  authenticity  of  the  proc- 
ess inherent  in  the  seal  of  the  court  and  the  attestation  of  its  clerk.  At  all 
events,  it  was  hot  incumbent  on  the  ministerial  officers  of  the  court,  before 
they  executed  such  a  writ,  to  ascertain  that  the  court  was  actually  sitting,  and 
ordered  the  process  to  be  Issued,  Such  ofiicers  are  justified  in  acting  in  ac» 
eordanoe  with  the  face  of  the  precept.  The  result,  therefore,  is  that  we  have 
a  writ,  duly  authenticated,  coming  from  a  court  of  general  jurisdiction  that 
was  vested  with  cognizance  over  the  class  of  cases  to  which  it  {^pertained, 
placed  in  the  hands  of  the  proper  ofiicials  for  execution.  It  is  the  legal  rule 
that  under  such  conditions  the  judicial  precept  must  be  implicitly  obeyed  by 
those  to  whom  it  is  thus  directed.  This  is  a  principle  essential  to  the  orderly 
administration  of  the  law,  and  the  consequence  is  that  the  officers  to  whom 
the  writ  is  addressed  will  hot  be  responsible  for  anything  necessarily  or  prop- 
erly done  in  its  execution.  Such  ministers  of  the  law  need  not  show  the 
grounds  on  which  the  interval  in  issuing  the  process  proceeded,  for  they  can 
rely  on  the  writ  done,  without  the  production  of  the  judgment  record  on  which 
it  is  presumed  to  rest.  It  is  not  necessary  to  refer  to  books  in  support  of  a 
doctrine  that  no  one  will  controvert.  Plainly  the  judge  was  right  in  holding 
that  the  writ  was  a  complete  vindication  of  the  conduct  of  these  ministerial 
officers  for  the  arrest  and  detention  of  the  plaintiff. 

With  respect  to  its  effect  on  the  rights  of  the  other  defendant  M.  Perry,  the 
legal  situation  is  not  so  plain.    He  handed  the  writ  to  the  constable,  and 
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directed  him  lo  arrest  the  plaintiff  under  it.  But  in  doing  so  he  was  acting, 
not  in  a  private,  but  in  a  public,  capacity.  He  had  the  writ  in  his  possession 
as  prosecutor  of  the  pieas  of  the  county,  and  when  he  transferred  It  to  the 
constable  he  acted  within  his  official  province  in  instructing  the  officer  as  to 
his  official  duty  with  respect  to  it.  The  fact  that  the  plaintiff  was  present 
when  such  instruction  was  given  cannot  alter  the  l^fal  posture  of  affairs; 
for,  If  he  had  the  right  to  instruct  the  constable  at  all,  he  did  not  forfeit  hia 
immunity  by  giving  such  iustruction  in  the  presence  of  the  person  to  be 
arrested.  Besides  this,  it  did  not  appear  that  at  the  time  in  question  the  process 
had  been  judicially  quashed  or  vacated;  and,  until  such  event,  it  is  a  protec- 
tion to  every  person  who  assists  in  its  execution.  Mr.  Addison,  in  his  work 
on  Torts,  §  921,  thus  states  the  doctrine  of  the  law  on  this  head:  "(Generally 
speaking,  however,  so  long  as  the  process  has  not  been  set  aside,  it  is  a  pro- 
tection to  the  attorney  who  has  issued  it,  and  to  the  client  by  whose  commands 
it  has  issued;  and  though  when  it  has  been  set  aside  it  is  no  longer  a  justifi- 
cation to  them,  yet  it  always  remains  a  Justification  to  the  sheriff  and  hia 
officers  who  had  no  option  but  to  obey  it."  Under  the  circumstances  stated, 
the  prosecutor  of  the  pleas,  with  respect  to  what  he  did,  was  invested  with  an 
immunity  similar  to  that  which  was  possessed  by  the  constable  and  the 
sheriff. 

With  respect  to  the  position  that  it  appeared  that  the  plaintiff  was  not  only 
arrested  and  detained,  but  was  harshly  treated  and  unduly  imprisoned,  it  is 
sufficient  to  say  that  such  matters  were  not  within  the  issue  that  was  tried  or 
that  was  triable.  The  notice  appended  to  the  plea  set  up  the  writ  as  a  de- 
fense. If  the  plaintiff  intended  to  avoid  this  defense  by  showing  an  abuse  of 
the  process,  it  was  necessary  for  him,  by  force  of  the  practtee  act  to  give 
notice  of  such  intention  to  the  defendant.  The  result,  tlierefore,  is  that  this 
court  is  of  opinion  that  the  judicial  instruction  at  the  trial  was  in  all  respects 
proper,  and  the  rule  must  be  discharged.  ^ 

NOTE. 

SHEBirr— Whkn  Pbotectkd  ih  thb  Execution  of  Pbocbbs.  Prooeas.  which  will  pro- 
tect an  officer  in  the  proper  execution  of  it,  must  proceed  from  an  officer  or  court  hav- 
ing authority  of  law  to  issue  such  a  writ;  and  it  must  be  legal  upon  its  face,  containing 
nothing  to  notify  or  fairly  apprise  the  officer  that  its  issuance  is  unauthorized.  Hines 
▼.  Chambers,  (Minn.)  11  N.  W.  Rep.  129;  Henke  v.  McCord,  (Iowa,)  7  N.  W.  Rep.  e23. 
See,  also.  Bean  v.  Loftus,  (Wis.)  4  N.  W.  Rep.  334.  But  if  the  writ  is  issued  by  a  court 
of  competent  jurisdiction,  the  fact  that  there  are  defects  upon  its  face  which  render  it 
voidable  merely  will  not  excuse  the  officer  from  executing  it  according  to  the  command 
thereof.  Phillips  v.  Spotts,  (Neb.)  15  N.  W.  Rep.  332.  In  proceedings  for  contempt  in 
disobeying  an  order  or  court,  the  order  should  oe  recited  in  the  writ.  And  if  the  ordef 
38  void  upon  its  face  for  want  of  Jurisdiction  in  the  officer  making  it,  the  writ  can  afford 
no  protection  to  the  officer  serving  the  process.  Smith  v.  Weeks,  (Wis.)  18  N.  W.  Rep. 
778.  In  the  execution  of  process  the  officer  is  bound  to  obey  the  commands  of  the  law ; 
and  a  failure 'to  return  process  to  the  court  to  which  it  is  made  returnable  will  be  fatal 
to  his  Justification  under  it.    Wright  v.  Marvin.  ( Vt.)  9  Atl.  Rep.  601. 


State  (Associates  of  the  Jersey  City  Co.,  Prosecutors)  v.  Mayor, 
Etc.,  of  Jersey  City. 

State  (National  Storage  Co.,  Prosecutors)  v.  Same, 

State  (Pennsylvania  Coal  Co.,  Prosecutors)  t>.  Same. 

{Supreme  Court  of  New  Jersey.    November  26,  1887.) 

.  Taxation— As8BR80B*s  Valuation— Paymeht—Revibw  by  Commibbionbss. 

Payment  of  tax  on  the  assessor's  valuation  of  property  will  not  deprive  the  tribv- 
nal  of  review  to  which  an  appeal  is  given  by  statute  from  discharging  the  duties 
imposed  upon  it  by  law. 
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2.  Samk— Uhdcbtaluatioh. 

Payment  of  tax  to  the  collector  before  the  time  designated  for  the  meeting  of  the 
oommiasionera  of  appeal  in  cases  of  taxation  does  not  take  from  the  conunistsion- 
ers  when  they  meet  the  right  to  consider  a  complaint  of  undervaluation  by  the  as- 
sessor, and  the  power  to  add  to  the  assessor's  valuation. 

3.  Bams. 

Such  payment  is  made  subject  to  the  provisions  of  the  statute  giving  the  right  to 
make  complaint  and  to  appeal,  on  the  ground  of  undervaluation. 

4.  Sam B— Payment  Crbditbd  on  Inckbasbo  Tax. 

The  money  paid  to  the  collector  should  be  credited  on  the  taxes  as  increased  by 
the  commissioners'  valuation. 
{Syllabus  by  the  Oouri.) 

On  certiorari,  to  set  aside  action  of  commissioners  of  appeal  in  cases  of  tax- 
ation. 
J.  B.  Vredenhurgh,  for  prosecutors.    /.  A.  Blairt  for  defendants. 

Parker,  J.  A  tax  was  laid  on  certain  lots  of  the  prosecutors  situated  in 
Jersey  City,  based  on  the  valuation  of  the  assessor,  in  the  year  1884.  The 
assessor's  duplicate,  in  due  time,  went  to  the  board  of  finance  and  taxation. 
by  which  body  it  was  passed  on  the  twenty-ninth  day  of  October,  1884.  On 
the  next  day  it  was  delivered  to  the  city  collector.  On  the  thirtieth  day  of 
October,  the  prosecutors  paid  the  taxes  to  the  collector  according  to  the  as- 
sessor's valuation.  At  the  meeting  of  the  board  of  finance  and  taxation  on 
the  twelfth  day  of  December,  1884,  a  resolution  was  passed  requesting  the 
city  collector  to  make  complaint  to  the  commissionei-s  of  appeal  in  cases  of 
taxation  concerning  the  undervaluation  of  said  lots.  After  giving  le^al  no- 
tice, the  city  collector  did,  on  the  twenty-fourth  day  of  January,  1885,  make 
a  complaint  to  the  commissioners  of  appeal  in  cases  of  taxation  that  the  said 
property  of  the  prosecutors  had  been  assessed  at  too  low  a  rate.  After  the 
examination  of  the  complaint,  the  commissioners  of  appeal  added  the  sum 
of  $2,000  to  the  valuation  of  each  of  said  lots.  These  writs  of  certiorari  are 
prosecuted  to  set  aside,  as  illegal,  such  action  of  the  commissioners  of  appeal 
In  cases  of  taxation. 

A  number  of  reasons  are  on  file,  but  only  one  is  urged  and  relied  upon  by 
the  prosecutors.  It  is  insisted  that  the  increased  valuation  is  not  legal,  and 
should  be  set  aside,  l)ecause  the  prosecutors  paid  in  full  the  taxes  on  the  prop- 
erty, upon  the  assessor's  valuation,  before  any  proceedings  were  taken  on  the 
part  of  Jersey  City  to  increase  the  valuation  of  the  property.  By  the  general 
tax  law  (Revision,  p.  1149,  §  56)  it  is  enacted  that  if  any  person  or  persons, 
body  politic  or  corporate,  shall  be  assessed  at  too  low  a  rate,  or  be  omitted  in 
the  assessments,  it  shall  be  lawful,  upon  complaint  made,  for  the  commis- 
sioners of  appeal,  in  cases  of  taxation,  after  notice  to  the  parties  interested 
by  the  party  complaining,  and  after  due  examination  of  the  facts  and  consid- 
eration of  the  case,  to  make  such  addition  to  the  assessment  as  shall  be  agree- 
able to  the  principles  of  justice,  and  that  the  jtidgment  of  the  said  com- 
missioners shall  be  final  and  conclusive.  The  time  fixed  by  law  for  the  first 
meeting  of  the  commissioners  of  appeal  in  cases  of  taxation  is  the  fourth 
Tuesday  of  November,  annually.  Power  is  also  given  them  to  meet  on  other 
subsequent  days,  on  notice.  Revision,  p.  1148.  The  first  day  on  which  com- 
plaint of  undervaluation  could  be  made  to  the  commissioners  of  appeal  in 
these  cases  was  November  25, 1884.  In  the  mean  time  (October  SOtti)  the  tax 
as  fixed  by  the  assessor's  valuation  had  been  paid  by  the  prosecutors. 

Upon  the  above  statement  of  facts  the  question  arises  whether  payment  of 
tax  to  the  collector,  after  the  duplicate  has  come  in  his  hands,  but  before  the 
time  desigrnated  for  the  meeting  of  the  commissioners  of  appeal  in  cases  of 
taxation,  takes  from  said  commissioners  when  they  meet  the  right  to  consider 
a  complaint  of  undervaluation  by  the  assessor,  and  the  power  to  add  to  the 
assessor's  valuation.    If  the  question  be  answered  in  the  affirmative,  the  sec- 
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tion  of  the  statute  which  empowera  the  commissioners  to  add  to  an  assess- 
ment would,  in  effect,  be  repealeii.  Such  construction  would  give  rise  tognjss 
injustice  by  taking  away  the  power  of  appeal.  The  law  does  not  contemplate 
making  the  judgment  of  the  assessor  final  upon  the  question  of  valuation. 

Payment  of  taxes  on  the  assessor's  valuation  will  not  deprive  the  tribunal 
of  review  to  which  an  appeal  is  given  by  the  statute  from  discharging  the 
duties  imposed  upon  it  by  law.  When  the  prosecutors  paid  the  tax  fixed  oa 
the  assessor's  valuation  they  knew  of  the  provision  in  the  statute  whereby 
complaint  was  authorized  to  be  made  to  the  commissioners  of  appeal  in  caaes 
of  taxation  of  undervaluation  of  tlie  property,  and  that  they  paid  the  money 
to  the  collector  subject  to  such  provision  of  the  law.  The  tax  receipt  deliv- 
ered to  the  prosecutors  at  the  time  they  paid  the  money  has  upon  it  a  printed 
notice  to  the  effect  that  the  commissioners  of  appeal  in  cases  of  taxation 
would,  on  the  fourth  Tuesday  of  November,  1884,  meet  at  a  certain  hour  and 
place  therein  stated,  for  the  purpose  of  correcting  erroneous  assessments. 
The  taxes  as  increased  by  the  commissioners  should  stand,  and  the  moiley  thafc 
was  paid  to  the  collector  should  be  credited  thereon. 

The  action  of  the  commissioners  of  appeal  in  cases  of  taxation  in  the  case 
of  the  Associates  of  the  Jersey  City  Company  against  Jersey  City  is  affirmed; 
also  in  the  case  of  the  National  Storage  Company  against  Jersey  City.  Poc 
like  reasons  the  same  result  has  been  reached  in  the  case  of  the  Pennsylvania 
Coal  Company  against  Jersey  City. 


Davis  v.  Town  op  Guilford. 

(I^preme  Oouri  €f  Enon  of  C&nnectictU.    June  Term,  1887.) 

1.  HionwATS — Defects — Acrxoir  fob  Ikjuries— Contributory  Nkgligsncb. 

In  an  action  for  damages  arising  from  a  defect  in  a  highway,  it  was  shown  Chat 
plaintiff  was  driving  in  a  wagon  with  a  chained  wheel,  sitting  on  the  top  of  a  load 
partly  of  bay  and  partly  of  straw»  according  to  the  finding,  "properly  placed," 
when  the  wheel  fell  into  a  hole  in  the  road,  in  going  down  a  hill,  and  plaintiff  was 
thrown  off.  Held,  that  in  view  of  all  the  circamstances,  and  that  the  nnsafe  state 
of  the  road  was  wholly  responsible  for  the  injuries,  it  cannot  be  said  that  plaintiff 
could  not  safely  drive  as  he  did  over  a  road  in  a  reasonably  good  condition.^ 

2.  Same— EviDKwcB— Relbvakcy— CROBs-BxAMiNATroir. 

In  a  suit  for  damages  caused  by  a  defective  highway,  plaintiff  testified  that,  after 
the  injury,  he  applied  to  the  selectmen  of  the  town  to  repair  it,  and  determined  if 
they  did  not,  he  should  sue  the  town  for  damages.  He  was  asked  on  cross-exam- 
ination, if  he  meant  to  say  that  if  the  town  had  repaired  the  highway  he  would 
not  have  sued.  Held^  that  the  question  was  propcorly  excluded,  as  its  answer  coaM 
in  nowise  assist  in  determining  the  amount  of  plaintiff^s  injury. 

3.  Plkaoinq— Allboatiovs  of  OoMPLAiBT—PBOor— Vabiahcb. 

In  an  action  for  injury  from  a  defective  highway,  the  complaint  alleged  thai 
plaintiff  was  riding  on  a  load  of  hay,  that  the  wheel  dropped  into  a  bole,  the  wagon 
was  overturned,  and  he  and  the  hay  were  thrown  upon  the  ground.  The  proof 
showed  that  only  a  portion  of  the  hay  was  thrown  off  and  the  wagon  was  not  over- 
turned, ffeld^  that,  as  the  complainant  sufficiently  advised  defendant  of  the  eharge 
he  was  required  to  meet,  and  diid  not  induce  him  to  omit  any  matter  of  preparation 
for  defense,  the  variance  was  not  fatal. 

C,  K.  Bush  and  H.  J\  Newton,  for  appellant.  H.  X.  Hotchkiss,  for  ap- 
pellee. 

Pardee,  J.  This  is  a  complaint  for  injuries  occasioned  by  a  defect  in  s 
highway.  The  case  was  tried  to  the  court,  and  judgment  rendered  for  the 
plaintiff.  The  defendant  has  appealed  for  the  following  reasons:  That  the 
court  erred  in  holding  the  plaintiff  entitled  to  recover,  on  the  facts  found;  in 

1  As  to  what  is  contributory  negligence  in  the  use  of  defective  ways,  see  Ham  peon  ▼. 
Taylor,  (R.  1.)  8  Atl.  Rep.  331,  and  note;  Townshipof  Crescent  v.  Anderson,  (Pa.)  8  AU. 
Rep.  879;  Alline  v.  City  of  Le  Mara,  (Iowa,)  83  N.  W.  Rep.  160;  Gordon  v.  City  of  Rich- 
mond, (Va.)  2  S.  B.  Rep.  727. 
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icQ  posing  upon  the  defendsmt  a  duty  greater  than  that  required  bylaw;  in 
holding  that,  on  the  facts  founcjl,  there  was  a  defect  in  the  highway  for  which 
the  defendant  was  liable;  in  holding  that  the  plaintiff's  injury  was  caused 
by  a  defect  in  the  highway  for  which  the  defendant  was  liable;  in  holding 
that  the  complaint  was  sufficiently  proved  and  supported  by  the  facts  found 
to  entitle  the  plaintiff  to  judgment ;  in  holding  that  the  plaintiff  was  not  guilty 
of  such  negligence  as  would  defeat  his  right  to  recover;  in  admitting  the  evi- 
dence as  to  the  condition  of  the  road  being  the  subject  of  conversation  among 
the  neighbors;  in  excluding  each  of  the  defendant's  cross-questions  to  the 
plaintiff;  and  in  admitting  the  testimony  as  to  the  gentleness  of  the  plaintiff's 
horses. 

The  plaintiff  was  injured  while  descending  a  steep  hill.  Thedefendant  had 
constructed  two  bridges  or  water-breaks  diagonally  across  the  way  near  the 
iop  of  the  hill,  for  the  purpose  of  turning  water  into  gutters.  Such  breaks 
properly  made  and  repaired  are  found  to  have  been  necessary  at  the  place  in 
qnoBtion,  because  rocks  prevent  the  making  of  gutters  above.  The  findings 
also,  is  that  during  June  and  July,  1886,  the  water  had  washed  over  the  top 
of  the  hill  and  down  to  the  first  break,  making  ruts  through  it  where  the 
wagon  wheels  and  the  horses'  feet  had  broken  it  away,  and  from  the  first 
break  had  washed  down  in  the  center  of  the  road  to  the  second  break,  the  base 
of  which  had  been  washed  away,  and  the  height  of  the  break  increased  by  the 
water,  which  at  this  point  had  turned  off  to  the  side  of  the  road.  In  the  aft- 
ernoon of  July  29, 1886,  the  plaintiff  started  to  cart  his  last  load  of  hay  from 
his  meadow,  using  therefor  the  same  horses  and  wagon  he  had  been  using  all 
the  season.  The  load  consisted  of  meadow  grass  placed  upon  the  wag^n  in 
the  same  manner  as  loads  of  hay  which  the  plaintiff  had  carted  down  the  hill 
during  previous  years,  and  during  the  same  summer,  except  that  a  place  was 
left  on  the  back  part  of  the  load  upon  which  was  placed  about  200  pounds  of 
rye-straw  rakings,  the  straw  lapping  a  little  over  the  top  and  center  of  the 
load.  The  entire  load  weighed  about  2,000  pounds.  In  driving,  the  plaintiff 
was  seated  upon  the  top  of  the  load,  as  was  his  custom  in  carting  hay,  and  as 
is  the  custom  of  farmers  in  the  neighborhood.  The  stake  in  front  of  the 
wagon  was  intended  to  prevent  the  load  from  sliding  when  descending  the 
hil),  but  the  load  was  not  bound  to  the  wagon,  the  plaintiff  having  never 
bound  a  load  of  hay  or  straw  in  carting  down  the  hill  to  his  barns.  On  reach- 
ing the  top  of  the  hill  the  plaintiff  caused  an  iron  shoe  to  be  attached  to  the 
wagon,  and  placed  under  the  rear  wheel  to  check  the  speed  of  the  wagon  im 
descending  the  hill.  The  plaintiff  had  carted  loads  of  hay  down  this  hill  for 
about  30  years,  and  had  carted  nearly  fifty  loads  down  the  hill  during  the  sum- 
mer of  1886,  but  had  not  before  carted  hay  and  grain,  or  straw  rakings,  upon 
the  same  load  In  attempting  to  avoid  the  stones  at  the  top  of  the  hill  the 
wagon  wheels  slipped  into  a  part  of  the  road  washed  by  the  rains  through  the 
upper  break,  causing  the  weight  of  the  load  to  be  thrown  forward,  and  giv- 
ing a  greater  impetus  to  the  wagon,  so  that  when  the  forward  wheels  of  the 
wagon  struck  the  second  and  lower  break,  which  had  been  made  abrupt  by 
washing,  it  was  with  so  great  a  shock  that  the  plaintiff  was  thrown  forward 
to  the  ground  by  the  side  of  his  horses,  and  directly  in  front  of  his  forward 
wheels.  He  held  on  by  the  driving  lines,  and  was  dragged  a  distance  of  10 
or  12  feet  before  the  horses  were  stopped.  By  this  fall  the  plaintiff's  knee, 
back,  and  neck  were  injured,  and  he  was  incapacitated  for  work  for  a  num- 
ber of  weeks,  and  had  not  fully  recovered  at  the  time  of  the  trial  in  January, 
1887.  When  the  wagon  struck  the  second  break,  throwing  the  plaintiff  to  the 
ground,  about  100  pounds  of  hay  and  straw  came  off  the  load  with  him.  The 
load  was  properly  placed  upon  the  wagon,  and  the  accident  was  caused  by  the 
washing  of  the  highway  on  the  hill,  and  at  the  base  of  the  lower  break. 

We  cannot  assent  to  the  claim  that  there  is  a  fatal  variance  between  alle- 
gations and  proof.    The  complaint  points  out  to  the  defendant  its  duty  in  the 
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premises,  where,  when,  and  wherein  it  failed  in  performance;  the  order  of 
the  events  which  terminated  in  the  injury  to  .the  plaintiff,  and  the  character 
and  degree  of  that  injury.  Of  course,  in  such  a  matter  it  is  impossible  that 
the  proof  should  be  a  literal  and  exact  reproduction  of  the  allegations;  there- 
fore, the  law  forgives  variances  which,  although  they  may  magnify  the  in- 
jury, and  misstate  attendant  circumstances,  neither  raise  any  doubt  in  the 
mind  of  the  defendant  as  to  the  charge  which  he  is  required  to  meet  nor  in- 
duce him  to  omit  any  matter  of  preparation  for  defense.  The  complaint 
states  that  the  plaintiff  was  riding  upon  a  load  of  hay;  that  a  wheel  dropped 
into  a  hole;  that  the  wagon  was  overturned;  and  that  he  and  the  hay  were 
thrown  upon  the  ground.  The  proof  is  that  the  wheel  dropped  into  a  hole, 
and  that  he  was  thrown  to  the  ground,  but  that  the  wagon  was  not  over- 
turned, and  only  a  portion  of  the  load  was  thrown  off.  But  all  questions  of 
importance  to  either  party  arise  upon  the  allegations  that  the  way  was  dan- 
gerously defective  because  of  the  hole;  that  the  defendant  is  responsible  for 
all  resulting  injuries;  that  the  dropping  of  the  wheel  into  the  hole  threw  the 
plaintiff  from  the  load  to  the  ground,  and  that  thereby  he  was  hurt  These 
state  a  complete  cause  of  action.  The  additional  descriptive  statements  that 
the  wagon  was  overturned,  and  that  the  whole,  rather  than  a  part  of  the 
load,  was  thrown  off,  are  unnecessary.  The  plaintiff  might  himself  safely 
disprove  them,  and  yet  establish  his  right  to  receive,  and  the  defendant's  ob- 
ligation to  pay,  damages.  They  neither  increase  nor  change  the  burden  of 
defense. 

The  plaintiff  was  injured  in  July,  and  instituted  this  action  for  damages  in 
September,  1886.  In  the  intervening  August  he  with  others  made  their  com- 
plaint to  the  county  commissioners,  to  the  effect  that  the  higliway  in  question 
was  out  of  repair,  and  asked  that  it  might  be  repaired.  Tiie  commissioners 
denied  the  request,  giving  as  the  reason,  that  a  portion  of  it  had  been  repaired, 
and  that  the  use  of  the  remaindtfr  was  so  rare  as  not  to  call  for  any  repair. 
Upon  the  trial  the  plaintiff  testified  that,  at  the  time  of  the  hearing,  he  de- 
termined to  sue  the  town  if  it  did  not  treat  him  fairly,  and  repair  the  road. 
Upon  cross-examination  he  was  asked  if  he  intended  to  say  that  he  should  not 
have  sued  the  town  if  he  had  succeeded  before  the  commissioners.  The  ques- 
tion was  excluded,  upon  his  objection,  and  properly.  Of  course  it  was  the 
privilege  of  the  plaintiff  to  refrain  from  suing  the  town  for  his  injuries  if  it 
would  furnish  him  a  safe  highway  for  the  future;»of  course,  too,  his  legal 
right  to  redress  remains  to  him,  even  if  revenge  is  an  element  in  his  effort  to 
enforce  it.  The  defendant's  right  in  this  pai-t  of  the  case  is  limited  to  proof 
either  that  the  plaintiff  suffered  no  injury,  or  if  any,  less  than  he  claimed; 
that  he  was  more  solicitous  concerning  the  judgment  than  concerning  the 
truth.  But  without  effort  the  defendant  had  the  benefit  of  the  fact  that  the 
witness  was  also  plaintiff.  His  interest  and  bias  were  open  and  unlimited. 
Neither  party  to  a  cause  is  entitled  to  a  new  trial,  because  he  is  not  permitted 
to  prove  that  his  adversary  is  interested  in  the  result.  If  the  evidence  was 
offered  for  the  purpose  of  proving  that,  in  the  opinion  of  the  plaintiff,  success 
in  his  effort  before  the  commissioners  to  compel  the  defendant  to  repair  the 
road  would  have  been  full  and  adequate  compensntion  for  the  injuries  to  his 
person,  it  was  properly  rejected.  By  no  possibility  could  it  assist  the  court 
in  properly  measuring  those  injuries  in  money.  The  road  was  not  repaired; 
and  the  money  value  of  the  combined  pleasure  and  material  benefit  which 
would  have  resulted  to  the  plaintiff  if  it  had  been  repaired,  must  of  necessity 
remain  unknown. 

Upon  the  finding  the  defendant  asks  us  to  decide  that  the  plaintiff  brought 
this  injury  upon  himself  by  negligence.  But  we  are  unable  to  declare  that  a 
judgment  for  him,  based  upon  such  finding,  is  erroneous;  we  cannot  say  that 
he  transcended  the  limits  of  care  and  prudence  which  might  reasonably  have 
been  required  of  a  person  in  his  situation,  by  driving  along  the  highway  in 
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qnefttion  a  pair  of  horses  hitched  to  a  wagon  having  a  chained  wheel,  while 
sitting  upon  a  load,  partly  of  hay  and  partly  of  straw,  over  a  ton  in  weight. 
We  cannot  say  tliat  contributory  negligence  resides  in  the  combination  of 
the  facts,  namely,  that  the  ton  of  hay  was  surmounted  by  200  pounds  of  loose 
straw,  and  that  the  whole  was  unbound,  in  presence  of  the  finding  that  the 
load  was  "properly,"  that  is,  carefully  and  prudently,  "placed,"  in  view  of  all 
surrounding  circumstances;  and  that  the  unsafe  state  of  the  way  was  wholly 
responsible  for  the  injuries.  We  cannot  say  that,  as  the  result  either  of  ex- 
perience or  observation,  or  of  both,  it  has  come  to  be  generally  believed  by 
men  of  ordinary  intelligence  and  prudence  that  a  man  cannot  safely  drive  as 
the  plaintiff  did  over  a  road  in  a  reasonably  good  condition. 

^Notwithstanding  the  objection  of  the  defendant,  the  court  permitted  the 
plaintiff  to  testify  that  he  had  heard  some  of  his  neighbors  say  to  others  of 
them,  during  the  five  months  preceding  the  Injury,  that  the  way  was  out  of 
repair,  as  tending  to  prove  that  the  defect  was  a  matter  of  general  knowledge, 
and  as  laying  the  foundation  for  an  inference  by  the  court  that  therefore 
there  had  been  knowledge  and  negligence  upon  the  part  of  the  selectmen.  For 
this  the  defendant  appeals. 

We  are  not  called  upon  to  justify  the  reception  of  this  testimony.  The 
finding  is  that,  about  30  days  prior  to  the  accident,  actual  notice  of  the  defect 
was  given  to  a  selectman.  The  record  affords  no  ground  for  the  supposition 
that  the  defendant  made  any  claim  to  the  contrary.  The  plaintiff's  case  stood 
upon  the  solid  foundation  of  actual  notice.  Tbat  he  availed  himself  of  the 
permission  of  the  court  to  weaken  it  by  attempting  to  impute  knowledge 
should  not  be  a  reason  for  a  new  trial.  The  actual  notice  remains,  and  must 
In  any  event  control  the  case  upon  this  point.  Again,  although  it  is  true 
that  a  safe  highway  may  be  made  unsafe  in  the  space  of  a  few  minutes  by  an 
unusual  rainfall;  that  a  traveler  may  therefrom  receive  injuries  before  knowl« 
edge  could  by  any  possibility  come  to  any  selectman,  and  therefore,  before 
any  responsibility  for  such  injuries  could  rest  upon  the  town;  and  that  the 
law  allowed  a  reasonable  time  for  knowledge,  and  further  reasonable  time 
for  action, — ^yet  the  law  imposes  upon  the  town  reasonable  supervision  of 
the  highway,  and  a  want  of  knowledge  by  its  selectmen  of  a  defect  does 
not  constitute  a  legal  excuse  for  inaction,  if  ignorance  is  the  result  of  negli- 
gence in  supervision.  If  the  defect  was  plain  to  the  eye  of  any  person  who 
would  look,  and  had  existed  for  a  great  length  of  time,  the  law  would  permit 
the  court  to  impute  either  negligent,  and  therefore  culpable,  ignorance  to  the 
defendant  in  reference  to  it,  or  culpable  delay  in  reparation  after  actual 
knowledge.  The  finding  is  that  the  defect  had  existed  during  the  space  of 
about  two  months  previous  to  the  injury.  Upon  this*  without  more,  the 
court  could  lawfully  impute  knowledge  and  negligence;  and  in  view  of  this, 
testimony  as  to  what  individuals  said  about  the  defect  during  the  lapse  of 
time  must  be  quite  without  effect  in  the  matter  of  imputed  knowledge. 

The  finding  Is  to  the  effect  that,  since  the  construction  of  a  new  road,  a 
large  part  of  the  travelers  who  theretofore  passed  over  the  road  in  question 
have  passed  over  the  former,  but  that  the  old  one  is  still  used  for  business 
purposes,  to  some  extent,  and  in  the  summer  to  a  considerable  extent  by  par- 
ties driving  for  pleasure.  It  is  the  claim  of  the  defendant  that  the  court 
wrongfully  imposed  upon  it  the  duty  of  keeping  an  almost  disused  road  in 
such  repair  that  the  plaintiff  could  safely  drive  over  it  in  the  manner  under- 
taken by  him.  Of  course  a  town  owes  more  of  care  to  a  road  used  much  than 
to  one  used  little.  As  to  neither  is  it  an  insurer;  as  to  both,  its  duty  is  to 
keep  them  in  a  condition  of  reasonable  safety.  With  less  than  this  it  may 
not  invite  one  traveler,  or  many,  to  pass  over  any  road.  Every  traveler  is 
entitled  to  a  road  along  which  he  may  pass  in  safety  by  the  use  of  a  reasonable 
degree  of  care  and  prudence,  having  in  view  his  manner  of  use  and  the  con- 
dition of  the  way.  The  import  of  the  finding  is  that,  in  view  of  the  degree 
v.llA.no.4— 28 
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of  use  of  the  way,  the  defendant  failed  to  keep  it  in  a  reasonable  degi 
safety.  There  was  use  of  it  both  for  business  and  pleasure  to  a  *'consi 
ble"  extent;  it  was  "unsafe  for  travel/'  Upon  this  we  cannot  say  that 
men  of  Intelligence  and  prudence  would  unite  in  the  belief  that  the  de 
ant  reasonably  and  properly  adjusted  the  degree  of  care  to  the  degree  ol 

The  plaintiff  was  asked  if  the  defendant  paid  him  for  repairing  the 
upon  the  hill,  in  May,  1886.  Upon  objection  this  was  excluded.  Imi 
ately  thereafter  the  defendant  was  permitted  to  prove  all  work  done  b 
plaintiff  upon  the  road  upon  the  hill,  and  all  payments  to  him  therefor,  1 
the  five  years  immediately  preceding  July,  1886.  If  it  should  be  con< 
that  the  court  erred  in  the  rejection,  it  would  seem  that  ample  reparatio] 
mediately  followed;  and  it  is  both  the  privilege  and  the  duty  of  the  tri 
correct  a  mistake  if  he  can  do  it  so  speedily  and  completely  as  that  no  ii 
remains  to  any  one. 

There  is  no  error  in  the  judgment  complained  of. 

(In  this  opinion  the  other  judges  concurred.) 


Dunham  v.  City  or  New  Britain. 

(Suprefjie  Court  of  Error$  of  OonnedicuL    May  Term,  1887.) 

1.  Municipal  Corporations— Police  Power —Prohibitiho  Ube  of  Rbbebvoib- 
TRACT  Rights — Injunction. 

A  town  purchased  of  plaintiff  and  his  father  certain  land  in  which  to  constj 
reservoir,  and  the  officers  of  the  town,  after  getting  a  deed,  gave  an  agreement 
allowing  plaintiff  and  his  father  to  use  the  reservoir  for  fishing  and  sailing, 
town,  acting  under  legislative  authority,  in  order  to  prevent  the  pollution  c 
water  of  tlie  reservoir,  passed  an  ordinance  prohibiting  its  use  for  those  pun 
Heldf  that  it  was  a  valid  exercise  of  the  police  power  of  the  state,  and,  whether 
or  not,  it  was  not  error  to  denv  an  injunction  prohibiting  its  enforcement,  as,  if  i 
invalid,  the  plaintiff's  remedy  was  at  law. 

S.  BviDENCB— Parol,  to  Vary  Terms  or  Deed— RsroRMATioN. 

Plaintiff  and  his  father  sold  certain  land  to  a  town,  taking  back  an  agreem( 
writing  allowing  them  certain  privileges  in  the  property.  In  an  action  to  n 
the  deed,  by  inserting  in  it  the  privileges  as  set  out  in  tne  agreement,  plainti 
ferred  parol  testimony  of  the  conversations  in  relation  thereto.  Held^  that  i 
not  admissible,  as  the  parol  agreement  was  all  merged  in  the  written  one,  ai 
no  mistake  was  claimed  to  have  been  made  in  the  deed,  it  could  not  be  refom 

&  Title— By  Prescription— XiIcense  for  Life. 

Plaintiff  had  a  license  from  the  officers  of  a  town  to  use  a  reservoir  for  fi 
and  sailing  during  his  natural  life.  Eeld,  that  he  could  not  by  the  use  o 
license  obtain  an  absolute  title  by  prescription  to  last  forever. 

W.  C,  Case,  for  appellant.    F.  L.  Httnger/ordf  for  appellee. 

LooMis,  J.  The  material  facts  found  by  the  trial  court  in  this  cas 
in  substance  as  follows:  In  1857  the  water  commissioners  of  the  thei 
ough  of  New  Britain,  acting  under  an  act  of  the  legislature  passed  that 
purchased  of  the  plaintiff  and  of  his  father,  Harvey  Dunham,  now  dece 
and  of  some  other  parties,  certain  lands  for  the  construction  of  a  rese 
for  supplying  the  borough  with  water  for  public  and  private  purposes 
sundry  absolute  warranty  deeds  were  executed  and  delivered  to  said  boi 
of  said  lands,  and  possession  was  taken  by  the  latter  and  a  reservoir 
the  lands  purchased  was  constructed  and  filled  with  water  and  used  h 
borough  until  the  present  city  of  New  Britain  was  chartered,  which 
ceeded  to  all  the  rights,  privileges,  and  property  rights  of  the  borough 
ever  since  the  reservoir  has  constituted  the  sole  water  supply  of  the  cit; 
is  largely  used  for  domestic  purposes.  It  was  agreed  that  the  borough  f 
money  consideration  for  the  lands  bought  of  the  plaintiff  and  his  fathei 
there  was  no  evidence  of  the  amount  paid,  except  the  statement  of  the 
sideration  in  the  several  deeds.    It  is  not  found  that  the  money  consider 
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was  la  fact  inadequate;  but  it  is  found  that  the  Dunhams  so  regarded  iti  and 
that  they  were  induced  to  part  with  the  title  to  the  land  referred  to,  in  part 
because  of  an  agreement  in  writing  signed  and  delivered  to  them  by  two  of 
the  water  commissioners,  and  in  part  because  they  thought  that  the  establish- 
ment of  the  reservoir  and  the  use  of  its  waters  for  fishing  and  pleasure  would 
render  their  adjacent  lands  more  valuable.  The  agreement  referred  to  was  as 
follows: 

"  Whereas,  the  warden  and  burgesses  and  freemen  of  the  borough  of  New 
Britain,  are  about  to  pond  a  shuttle  meadow  on  the  mountains  in  the  east  of 
Sonthington,  for  the  purpose  of  supplying  water  to  the  inhabitants  of  Xew 
Britain  under  the  charter  granted  to  them  by  the  last  legislature;  and  a 
large  portion  of  the  land  to  be  covered  by  the  water  of  said  pond  has  been 
sold,  and  conveyed  to  said  warden,  burgesses,  and  freemen  of  the  borough  of 
New  Britain  by  Harvey  Dunham  and  Bobert  C.  Dunham  of  Southington: 
now,  therefore,  the  said  warden,  burgesses,  and  freemen  of  the  borough  of 
New  Britain,  in  consideration  of  the  sale  and  conveyance  aforesaid,  do  hereby 
give  and  grant  unto  the  said  Harvey  Dunham  and  B.  C.  Dunham  the  right  to 
sail  on  said  pond  and  take  fish  therefrom  at  all  times,  said  privilege  not  to  be 
enjoyed  by  them  exclusively,  but  to  secure  to  them  in  common  with  the  grant- 
ors and  such  other  persons  as  said  grantors  shall  license  during  their  natural 
lives. 

''In  witness  whereof  the  grantors,  by  the  hands  of  their  water  commission- 
ers, duly  appointed  according  to  the  provisions  of  said  charter,  have  hereunto 
affixed  their  name  and  seal  this  first  day  of  of  December,  1857. 

"The  Warden,  Burgesses,  axd  Freemen 
[l.  s.]  of  the  Borough  of  New  Britain. 

"F.  T.  Stanley, 

"G.  M.  Landers, 

''Water  Commissioners.** 
Soon  after  this,  the  Dunhams  established  upon  the  shore  of  said  reservoir, 
better  known  as  "Shuttle  Meadow  Lake,'*  upon  land  owned  by  them,  or  one 
of  them,  contiguous  to  the  land  conveyed  to  the  borough,  a  pleasure  resort, 
and  the  frequenters  of  the  place  have  used  the  lake  for  boating,  sailing,  and 
fisiiing  in  boats  hired  of  the  phiintlff  or  his  father,  and  in  this  way  a  profitable 
business  was  established,  which  at  the  commencement  of  this  suit  belonged 
wholly  to  the  plaintiff.  A  large  number  of  other  persons  have  also  been  in 
the  habit  of  using  said  lake  for  boating,  sailing,  and  fiohing.  The  use  of  the 
waters  of  the  lake  for  boating,  sailing,  and  fishing  is  not  in  itself  injurious, 
nor  a  nuisance,  and  the  agitation  of  the  surface  of  the  water  is  beneficial, 
but,  as  a  necessary  incident  to  or  concomitant  of  such  use,  a  considerable 
quantity  of  impure,  and  objectionable,  and  decayed,  and  decomposing  matter, 
filth,  and  various  excreta  of  the  human  body  is,  from  day  to  day,  deposited  in 
the  water  of  said  lake.  But  such  deposit  has  not  been  and  is  not  at  present 
in  sufficient  quantities  to  be  appreciable  in  its  effect  upon  said  waters,  but  the 
knowledge  on  the  part  of  the  public  of  such  deposit  produces  disgust  and  tends 
to  prevent  the  use  of  said  waters  by  the  public  for  domestic  purposes.  If  the 
germs  of  infectious  or  contagious  diseases  should  be  deposited  at  or  near  the 
entrance  of  the  supply  pipes,  such  diseases  might  be  communicated  to  the 
people  of  said  city  using  said  waters  for  domestic  purposes.  Under  these  cir- 
cumstances the  common  council  of  the  city  of  New  Britain,  acting  pursuant 
to  power  given  it  by  the  legislature  in  1885  to  make  such  orders  and  ordi- 
nances as  it  should  see  fit  for  the  better  protection  and  preservation  of  the 
waters  of  said  lake,  passed  the  ordinance  set  forth  in  the  finding,  prohibiting 
under  a  penalty,  among  other  things,  boating,  sailing,  and  fishing  on  said  lake. 
The  passage  and  enforcement  of  this  ordinance  is  what  hab  given  rise  to  this 
suit.  It  ^yB  had  the  effect  to  keep  the  public  away  from  the  lake  and  thus 
the  plaintiff  loses  the  profit  of  such  pleasure  resort,  and  in  this  manner  only 
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the  acts  of  the  defendants  substantially  impair  the  plaintiff^s  business  and  de- 
preciate the  value  of  his  property.  Tliat  said  ordinance  is  reasonable  is  found 
by  the  court  below  as  a  matter  of  fact  and  so  held  by  it  as  a  matter  of  law. 

The  plaintiff  seeks  in  this  suit  to  enjoin  the  city  from  enforcing  said  ordi- 
nance; he  also  claims  damages  for  its  enforcement,  and  further  claims  that 
the  deeds  of  conveyance  from  him  and  his  father,  through  whom  he  claims 
his  present  title,  should  be  reformed  so  as  to  reserve  to  him  the  privilege  of 
boating,  sailing,  and  fishing  on  said  lake,  or  that  said  deeds  should  be  set 
aside  and  declared  void.  The  decision  of  the  court  below  was  adverse  to  the 
plaintiff  on  all  of  his  claims,  and  the  only  grounds  of  this  appeal  are  (1)  the 
exclusion  of  certain  testimony  by  which  the  plaintiff  claimed  to  be  able  to 
prove  that  in  the  negotiations  for  the  sale  of  his  and  his  father's  land  to  the 
borough  for  the  purpose  of  a  reservoir,  it  was  agreed  by  certain  members  of 
the  board  of  water  commissioners  that  the  Dunhams  sliould  have  the  privi- 
lege of  boating  and  fishing  on  said  lake  forever,  and  that  this  privilege  instead 
of  being  reserved  in  said  deeds  as  the  Dunliams  wished,  should  be  secured  to 
them  by  a  separate  agreement;  (2)  the  refusal  of  the  court  to  hold  as  a  matter 
of  law  upon  the  evidence  that  the  plaintiff  had  acquired,  by  prescription,  the 
right  to  fish  and  boat  upon  said  lake. 

The  assignments  of  error  restrict  the  questions  for  review  to  a  very  narrow 
compass.  No  complaint  is  made  that  the  court,  upon  the  facts  as  found,  denied 
the  injunction  and  the  reformation  of  the  deeds,  or  refused  to  set  them  aside, 
or  to  award  damages,  nor  is  there  any  complaint  because  the  court  held  the 
ordinance  a  valid  one.  To  prevent  the  possible  implication  that  it  might  have 
been  better  for  the  plaintiff  had  these  matters  been  assigned  for  error,  we  will 
say  in  passing  that  in  our  opinion  the  decision  of  the  court  upon  these  points 
upon  the  facts  as  found  was  correct.  The  ordinance,  having  for  its  object  the 
preservation  of  the  public  health  and  being  adapted  to  that  object  and  having 
been  authorized  by  the  legislature,  was  a  proper  and  valid  exercise  of  the  police 
power  of  the  state;  and  even  if  the  ordinance  was  invalid,  it  is  obvious  there 
would  have  been  an  adequate  remedy  at  law,  so  that  in  either  event  no  error 
could  have  been  predicated  upon  a  denial  of  the  injunction.  Burnett  v.  Craig, 
30  Ala.  135;  QarrUon  v.  City  of  Atlanta,  68  Ga.  64.  And  whatever  the  rec- 
ord may  suggest  as  to  a  possible  claim  for  damages  on  the  part  of  the  plain- 
tiff, the  facts  as  found  do  not  lay  an  adequate  foundation  for  such  a  judg- 
ment. 

VTe  proceed,  then,  to  the  consideration  of  the  only  errors  assigned,  and  as 
to  these,  we  think  it  is  clear  that  the  plaintiff's  position  is  untenable.  The 
parol  evidence  of  the  conversation  and  negotiations  between  the  Dunhams 
and  the  water  commissioners,  which  was  excluded  by  the  court,  was  undoubt- 
edly relevant  to  that  part  of  the  complaint  which  prayed  for  a  reformation  of 
the  deeds  and  was  admissible  upon  that  issue,  but  it  is  manifest  that  if  the 
evidence  had  been  received  the  result  would  have  been  the  same,  for  upon  the 
facts  which  the  plaintiff  offered  to  prove,  taken  in  connection  with  the  other 
conceded  facts,  the  deeds  could  not  properly  have  been  corrected.  No  foun- 
dation for  such  relief  was  laid  or  even  claimed.  There  was  neither  a  mutual 
mistake  nor  even  a  mistake  on  the  part  of  the  plaintiff  concerning  the  deeds. 
The  deeds  were  knowingly  made  and  executed  on  the  part  of  the  Dunhams, 
precisely  as  the  water  commissioners  insisted  they  should  be,  without  any 
reservation  or  provision  concerning  the  plaintiff's  right  to  use  the  lake  for 
boating  and  fishing.  And  besides,  the  parol  agreement  was  all  merged  in  the 
written  agreement  signed  by  the  water  commissioners,  which  was  accepted 
by  the  Dunhams  without  any  objection  or  claim  then  or  since  that  it  did  not 
truly  embody  the  agreement  of  the  parties  on  that  subject,  and  it  was  this 
agreement  which  the  court  finds  in  part  induced  the  plaintiff  and  his  father 
to  execute  and  deliver  the  deeds,  and  it  is  very  significant  that  the  complaint 
does  not  even  ask  for  any  correction  of  this  instrument.    It  is  manifeBt» 
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therefore,  that  whatever  express  rights  relative  to  this  reservoir  the  plaintiff 
has  must  now  be  found  in  the  terms  of  this  written  agreement* 

And  this  brings  us  to  the  only  remaining  question  whether  theoourt  ought 
to  have  found  upon  the  facts  that  the  plaintiff  had  acquired  by  prescription 
the  right  to  fish  and  boat  upon  the  lake.  Several  independent  answers  might 
be  made  to  the  plaintiff's  claim  under  this  head.  It  surely  can  make  no  dif- 
ference with  the  result  whether  the  plaintiff's  sole  right  is  under  the  agree- 
ment or  under  a  prescriptive  right.  Either  title  would  be  insufficient  to  lay 
the  foundation  for  an  injunction  against  the  enforcement  of  an  ordinance 
which  is  a  valid  exercise  of  the  police  powers  of  the  state.  But  there  is  a  di- 
rect answer  to  the  plaintiff's  claim  which  we  prefer  to  rest  the  case  upon. 
Upon  the  facts  found  the  plaintiff's  use  of  the  reservoir  lacks  one  indispen- 
sable element  of  a  prescriptive  title,  it  was  not  adverse.  The  court  has  found 
that  the  plaintiff  relied  upon  this  agreement,  which  was  an  express  license  to 
do  the  acts  relied  upon.  Under  this  license  the  plaintiff  acted  and  he  has 
never  repudiated  it  in  any  way;  and  he  cannot  now  by  such  use  convert  the 
license  of  a  personal  privilege  limited  to  his  life  into  an  absolute  title  to  last 
forever.  But  in  this  connection  the  question  will  naturally  be  suggested 
whether  the  agreement  was  valid.  The  court  finds  there  was  no  vote  of  the 
borough  authorizing  its  execution  or  delivery,  and  there  was  no  vote  or  act  of 
the  board  of  water  commissioners  acting  as  a  board.  But  it  was  signed :  "  The 
Warden ,  Burgesses,  and  Freemen  of  the  Borough  of  New  Britain.  F.  T.  Stan- 
ley, 6.  M.  Landers,  Water  Commissioners."  And  the  act  of  1857,  which  au- 
thorized th^  establishment  of  the  reservoir  and  the  taking  of  land  and  water 
rights  for  the  purpose,  directed  the  borough  to  elect  three  persons  as  water 
commissioners,  and  authorized  such  water  commissioners  to  purchase  and 
take  conveyances  for  and  in  the  name  of  the  borough  of  all  property  neces- 
sary for  the  purposes  of  the  act.  This  is  sufficiently  broad  to  include  as  a 
necessary  incident  the  right  to  fix  the  terms  and  conditions  of  the  purchase. 
If  then,  as  claimed  by  the  plaintiff,  this  license  to  boat  and  fish  was  to  take 
the  place  in  part  of  money  compensation  for  the  land  conveyed,  the  borough, 
having  accepted  the  land,  ought  not  now,  it  would  seem,  to  be  heard  in  repudi- 
ation of  the  agreement.  In  confirming  the  judgment  of  the  court  that  upon 
the  record  the  plaintiff  is  not  entitled  to  the  redress  sought,  we  do  not  in- 
tend to  decide  or  even  to  express  any  opinion  upon  the  claim  made  by  the 
plaintiff  that  the  rights  and  privileges  of  which  he  has  been  deprived  consti- 
tuted a  part  of  the  payment  agreed  to  be  made  for  the  price  of  his  land»  and 
that  for  the  loss  of  these  he  is  entitled  to  compensation. 

There  was  no  error  in  the  judgment  complained  of. 

(In  this  opinion  the  other  judges  concurred.) 


State  v.  Central  Sav.  Bank  op  Baltimobk, 

{Court  of  Appeals  of  Maryland.    November  7, 1887.) 
For  opinion  of  the  court  in  this  case,  see  10  Atl.  Bep.  290. 

Bryan,  J.  The  requirement  of  the  act  of  1874,  c.  483,  §  85,  is  that  the 
president  or  other  proper  officer  of  a  savings  bank  shall  pay  to  the  treasurer, 
"out  of  the  interest  due  the  depositors,  the  state  tax  on  said  deposits. '*  The 
language  is  certainly  clear,  and  free  from  all  ambiguity.  The  subject-matter  on 
which  the  tax  is  levied  is  stated  to  be  deposits,  and  the  payment  is  to  be  made 
out  of  the  interest  due  the  depositors.  The  savings  bank  holds  the  deposits 
for  the  benefit  of  those  persons  who  placed  them  in  its  keeping;  they  are  the 
real  owners  of  the  sums  deposited;  the  statute  simply  directs  that  the  state 
tax  on  these  sums  shall  be  paid  out  of  the  money  of  the  persons  to  whom  the 
deposits  belong.  If  there  were  any  doubt  about  the  meaning  of  these  words, 
it  would  be  removed  by  the  latter  clause  of  the  section  in  question.    It  is  as 
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follows:  "And  they  shall  likewise  furnish  to  the  county  commissioners,  or 
appeal  tax  court,  as  the  case  may  be,  of  the  county  or  city  where  said  corpo- 
ration is  situated,  a  list  of  the  depositors  in  said  institution,  with  the  amount 
deposited  by  them  at  the  time  of  the  annual  meeting  of  those  bodies  for  levy- 
ing county  or  city  taxes ;  or  shall  agree  with  the  county  commissioners  or  ap- 
peal tax  court  to  pay  taxes  on  such  amount  of  deposits  as  may  be  agreed 
upon  between  them  and  the  said  county  commissioners,  or  appeal  tax  court, 
without  resort  to  the  individual  depositors."  The  county  commissioners,  or 
appeal  tax  court,  as  the  case  might  be,  were  to  receive  a  list  of  the  depositors 
and  the  amounts  of  their  deposits  so  that  they  might  resort  to  them  for  pay- 
ment of  the  county  or  city  taxes,  unless  a  satisfactory  adjustment  should  be 
made  by  the  savings  bank  in  discharge  of  the  individual  depositors.  The  sec- 
tion which  we  are  considering  is  found  in  the  general  revenue  law  of  the 
state  of  Maryland;  and  it  was  the  object  of  this  law,  as  we  learn  from  its 
second  section,  to  tax  all  the  property  within  the  state,  except  such  as  was 
exempted  by  the  third  and  fourth  sections.  The  tax  was  laid  on  the  deposits 
in  savings  banks.  It  is  not  supposed  that  any  one  would  attempt  to  draw  a 
distinction  between  the  deposits  and  the  property  in  wliich  they  are  invested. 
As  was  said  by  the  supreme  court  in  the  Bank  Tax  Caae^  2  Wall.  208.  "It 
is  not  easy  to  separate  the  property  in  which  the  capital  is  invested  from  the 
capital  itself.  It  requires  some  refinement  to  separate  the  two  thus  intimately 
blended  together.  The  capital  is  not  an  ideal,  fictitious,  arbitrary  sum  of 
money  set  down  in  the  articles  of  association;  but,  in  the  theory  and  practical 
operation  of  the  system,  is  composed  of  substantial  property,  and  which  gives 
value  and  solidity  to  the  stock  of  the  institution.  It  Is  the  foundation  of  its 
credit  in  the  business  community.  The  legislature  well  knew  the  peculiar 
system  under  which  these  institutions  were  incorporated,  and  the  working  of 
it;  and  when  providing  for  a  tax  on  their  capital  at  a  valuation,  they  could 
not  but  have  intended  a  tax  upon  the  property  in  which  the  capital  had  been 
invested.  We  have  seen  that  such  is  the  practical  effect  of  the  tax,  and  we 
think  it  would  be  doing  injustice  to  the  intelligence  of  the  legislature  to  hold 
that  such  was  not  their  intent  in  the  enactment  of  the  law. "  The  remarks 
which  I  have  quoted  were  made  in  reference  to  banks  of  issue  and  deposits; 
but  they  show  very  clearly  the  identity  of  the  deposits  in  a  savings  bank 
with  the  property  in  which  they  are  invested.  If  such  property  is  exempt 
from  taxation,  the  deposits  must  be  exempt.  This  is  the  decision  of  this 
court  in  State  v.  Sterling,  20  Md.  602.  If  such  property  has  once  paid  the 
taxes  duly  levied,  it  would  be  in  violation  of  the  declaration  of  rights  to  levy 
them  again  on  the  deposits. 

The  record  shows  that  the  deposits  on  which  taxes  are  claimed  in  this  suit 
are  invested  in  ground-rents  in  the  city  of  Baltimore,  reserved  on  leases  for 
99  years,  renewable  forever;  and  that  the  respective  tenants  of  the  leasehold 
interests  in  the  lots  of  ground  on  which  the  rents  are  reserved  have  paid  taxes 
on  the  fee-simple  value  of  the  land.  It  is  very  usual  in  the  city  of  Baltimore 
for  an  owner  of  land  in  fee-simple  to  lease  it  for  99  years,  with  a  right  of  per- 
petual renewal  in  the  tenant;  and  it  is  customary  to  stipulate  that  idl  taxes  on 
the  whole  fee-simple  value  of  the  land  shall  be  paid  by  the  tenant.  The  full 
taxes  are  paid  on  the  property,  and  the  agreement  for  paying  them  is  mutu- 
ally satisfactory  to  landlord  and  tenant.  As  a  matter  of  course  a  larger  rent 
would  be  exacted  from  the  tenant  if  he  were  not  required  to  pay  the  taxes. 
If  the  ower  of  land  were  to  lease  it  for  one  year,  and  to  stipulate  that  the  ten- 
ant should  pay  the  taxes,  the  tenant  would  not  be  willing  to  pay  his  landlord 
as  large  a  rent  as  if  the  latter  should  pay  the  taxes.  Precisely  the  same  rea- 
son applies  where  the  leases  are  for  99  years,  with  the  right  of  perpetual  re- 
newal. In  both  instances  the  landlord,  in  reality  and  effect,  pays  the  taxes 
on  the  property.  It  would  be  as  unjust  to  tax  the  rent  received  in  one  case 
as  in  the  other.    When  the  landlord  sells  his  interest  in  the  land,  which  ia 
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the  reversion  in  fee  with  the  rent  as  incident  thereto,  the  purchaser  from  him 
occupies  exactly  his  position.  He  knows  that  he  is  purchasing  fee-simple 
property,  on  which,  for  valuable  consideration,  another  person  has  contracted 
to  pay  the  taxes.  His  right  to  have  these  taxes  paid  by  the  tenant  is  some- 
thing which  he  buys  and  pays  for,  and  which  belongs  to  him  as  completely 
and  justly  as  the  coat  which  he  purchases  from  his  tailor,  or  the  barrel  of  flour 
which  he  buys  from  his  grocer.  It  will  be  seen  that  the  ground-rent  meas- 
ures the  landlord's  interest  in  the  property,  and  the  taxes  on  this,  and  on  every 
other  interest  in  it,  that  is  to  say,  the  entire  fee-simple  value,  are  paid  by  the 
tenant.  Now  these  ground -rents  in  question  are  absolutely  identical  with  the 
deposits  with  which  they  were  purchased,  and  as  a  matter  of  course  the  depos- 
its cannot  be  taxed  when  the  ground-rents  have  paid  the  taxes. 

We  have  been  referred  to  Society  for  Savings  v.  Coite,  and  Provident  Inst. 
V.  Massachusetts,  both  reported  in  6  Wall.  594, 611.  Three  of  the  eight  judges 
of  the  supreme  court  who  heard  these  cases  dissented  from  the  opinions  deliv- 
ered. The  decisions  affirm  the  judgments  of  the  highest  courts  of  the  states 
from  which  they  came.  It  may  be  useful  to  make  some  examination  of  these 
cases.  In  Caite's  Case  certain  statutes  of  Connecticut  were  construed.  These 
statutes  required  savings  banks  and  societies  for  savings  to  pay  to  the  treas- 
urer of  the  state  a  sum  equal  to  three-quarters  of  one  per  cent,  on  the  total 
amount  of  deposits  in  such  institutions  on  the  first  day  of  July  in  each  year; 
and  this  tax  was  declared  to  be  in  lieu  of  aU  other  taxes  upon  said  institutions 
and  the  deposits  therein.  It  appeared  that  a  large  amount  of  the  deposits  of 
the  Society  for  Savings  had  been  invested  in  sectirities  of  the  United  States. 
If  the  tax  in  question  was  regarded  as  laid  on  the  property  of  the  savings  so- 
ciety, it  was  conceded  that  it  was  void,  so  far  as  it  affected  the  deposits  in- 
vested in  United  States  securities.  The  court  held  that  it  was  imposed  on  the 
corporation,  and  not  on  its  assets;  that  it  was  imposed  on  the  bank  in  conse- 
quence of  its  doing,  under  favor  of  the  state,  certain  business  which  that  favor 
rendered  profitable;  that  it  was  an  equivalent  exacted  in  the  payment  of  a 
tribute  in  return  for  privileges  conferred.  It  was  further  said:  "It  is  hardly 
more  a  tax  upon  property  than  would  be  a  contribution  demanded  by  a  mili- 
tary commander  of  a  captured  city  as  the  price  of  his  protection. "  It  was 
therefore  held  that  the  deposits  invested  in  United  States  securities  were  sub- 
ject to  the  tax.  Coite  v.  Society  for  Savings,  32  Conn.  173.  Whatever  may  be 
thought  of  this  decision,  it  was  afterwards  declared  by  the  same  court  that  it 
went  "to  the  verge  of  the  law."  Nichols  v.  New  Haven,  42  Conn.  103.  Some 
expressions  in  the  opinion  of  the  court  could  hardly  be  considered  as  in  harmony 
with  the  views  of  taxation  entertained  In  this  state.  They  say  that  "taxes 
are  at  best  arbitrary  and  unequal;"  and  they  speak  of  "this  kind  of  legislation" 
(meaning  on  the  subject  of  taxes)  as  "arbitrary,  partial,  cumulative,  and  ca- 
pricious." And  we  may  suppose  from  the  argument  of  the  counsel  who  sus- 
tained the  validity  of  the  tax,  that  there  is  a  great  diversity  between  the  sys- 
tem of  taxation  in  Connecticut  and  our  own.  He  is  reported  as  saying  "that, 
except  as  prohibited  by  the  constitution  of  the  general  government,  the  leg- 
islature of  this  state  possesses  the  sovereign  and  absolute  power  of  taxation, 
and  that  the  remedy  for  unequal,  unjust,  or  oppressive  taxation  is  wholly  leg- 
islative and  not  at  all  judicial." 

The  Case  of  the  Provident  Institution  arose  in  Massachusetts;  the  decision 
of  the  supreme  court  of  the  state  is  reported  in  12  Allen,  312 ;  but  the  court 
refer  to  and  adopt  their  previous  opinion  in  Com.  v.  Bank,  5  Allen,  428.  A 
statute  required  every  savings  bank  to  pay  to  the  treasurer  of  the  common- 
wealth a  tax,  on  account  of  its  depositors,  of  one-half  of  one  per  cent,  per 
annum  on  the  amount  of  its  deposits,  to  be  assessed,  one-half  of  the  tax  on 
the  average  amount  of  its  deposits  for  the  six  months  preceding  the  first  day 
of  May,  and  the  other  half  on  the  average  amount  of  the  deposits  for  the  six 
months  preceding  the  flrat  day  of  November.    And  it  provided  that,  if  in  de- 
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fault,  the  corporation  should  be  liable  to  an  action  of  contract  for  the  amount  of 
the  tax;  and  that  it  might  be  enjoined  from  the  exercise  of  its  franchise  until 
all  t^xes  were  paid.  The  court  held  that,  if  regarded  as  laying  a  tax  on  money 
in  the  hands  of  the  corporation  belonging  to  depositors,  the  statute  would  be 
contrary  to  the  constitution  of  Massachusetts;  but  that  if  it  could  be  regarded 
as  an  excise  or  duty  levied  on  the  privilege  or  franchise  of  the  corporation,  it 
would  be  valid.  It  said  that  it  would  not  declare  the  statute  to  be  a  violation 
of  the  fundamental  law,  unless  its  invali^lity  was  established  beyond  a  reason- 
able doubt;  and  on  consideration  it  decided  that  it  was  valid.  It  was  held 
that  the  tax  was  not  levied  on  each  deposit  at  a  certain  rate  in  proportion  to  its 
amount,  but  was  designed  to  be  a  corporate  charge.  Com.  v.  Bank^  5  Allen, 
483.  In  the  opinion  in  12  Allen,  supra,  it  is  said  that  the  tax  is  not  on  the 
property  belonging  to,  or  held  by,  the  corporation,  but  is  in  the  nature  of  an 
excise  or  duty  on  its  franchise,  or  the  right  granted  to  it  by  the  legislature 
to  use,  exercise,  and  enjoy  corporate  privileges. 

It  will  be  seen  that  the  statutes  which  have  been  mentioned  differ  in  some  ma- 
terial respects  from  ours.  But  if  they  were  identical,  I  think  it  would  be  our 
duty  to  maintain  the  law  as  decided  by  our  own  court.  The  decision  in  State 
V.  Stirling  meets  with  my  entire  approval.  In  no  portion  of  the  act  of  1874, 
0.  483,  does  the  legislature  use  terms  which  indicate  a  purpose  to  require  pay- 
ment of  money  for  the  privilege  of  carrying  on  business,  either  by  an  indi- 
vidual or  a  corporation.  By  other  statutes,  however,  licenses  are  required  for 
various  descriptions  of  business.  Savings  banks  have  no  peculiar  or  exclu- 
sive privileges.  They  receive  money  and  lend  it  out  for  the  benefit  of  the  de- 
positors, without  any  profit  to  the  corporations.  Their  whole  purpose  is  in 
the  highest  degree  beneficent.  Any  private  individual  is  at  liberty  to  devote 
his  time  and  labor  to  the  public  good  in  the  same  way,  if  he  feels  disposed  to 
do  so.  A  tax  on  the  franchise  of  a  savings  bank  may  be  laid  by  statute;  that 
is  to  say,  a  tribute  may  be  exacted  for  the  privilege  of  existing  and  exercising 
its  functions. 

It  is  for  the  legislature  to  decide  whether  this  shall  be  done;  but  in  all  dis- 
cussions on  this  subject  it  is  well  to  bear  in  mind  the  wise  and  weighty  words 
of  the  learned  Cooley:  *' A  tax  on  a  corporate  franchise  may  or  may  not  be  just 
or  politic.  If  the  business  is  one  of  which  corporations  have  a  monopoly,  a 
tax  on  their  franchises,  however  heavy,  would  not  be  burdensome,  because  the 
result  would  only  be  to  add  to  the  cost  of  whatever  the  corporations  supplied 
to  the  public,  so  that  the  tax  would  really  be  paid  by  the  community  at  large. 
If,  on  the  other  hand,  the  business  is  one  open  to  free  competition  between 
corporations  and  individuals,  and  in  respect  to  which  corporations  would  en- 
joy no  especial  privileges  or  advantages,  a  tax  upon  the  privilege  of  conducting 
the  business  under  a  corporate  organization  would  be  wholly  unreasonable  and 
unjust/*     Cooley,  Tax»n,  34. 


SxuMORE  V.  Shaw, 

{Omtrt  of  App€ai$  of  Maryland.    October  Term,  1887.) 
Pbihcipal  and  Aoxm  — OoMMiaBiONS— CoNTRAorre  FOB  Shipmbkts^"  JmnB  Load- 

IWQ." 

The  Lilbum  Tower  sailed  from  Newport,  England,  for  Montreal,  on  the  eleventh 
of  June.  The  usual  time  of  her  voyage  was  12  or  14  days.  The  agent  in  Montreal, 
advised  of  the  probable  date  of  her  departure,  made  contracts  for  a  return  cargo  for 
"  June  loading,"  by  which  was  meant  that  the  shippers  could  cancel  the  contracts 
if  the  vessel  was  not  ready  to  receive  their  shipments  in  the  month  of  June.  The 
ship,  being  delayed,  was  not  ready  to  receive  the  cargo  in  June,  and  the  contracts 
were  canceled.  The  agent  accepted  a  reduced  rate  of  freight,  conceded,  however, 
to  be  the  highest  then  obtainable  at  that  port.  The  owner  refused  to  pay  theagent 
for  services  rendered  and  advances  made,  objecting  that  the  agent  made  the  con- 
tracts with  too  early  a  canceling  date,  and  therefore  was  chargeable  with  negli- 
gence.   Htld^  that  tae  ag«nt  was  entitled  to  recover  for  his  services  and  advances. 


Digitized  by 


Qoo^^ 


Hd.]  0TUMOBX  V.  SHAW.  861 

2.  Samb— BZFBBT  Eyidbkok. 

The  agent  offered  ship-broken  as  experts  to  testify  as  to  whether,  under  the  clr- 
camatances,  it  would  have  been  reasonably  prudent  for  a  broker,  as  consignee  of 
the  yenel,  to  engage  outward  cargo  from  Montreal  for  June  loading;  whether  it 
would  haye  been  prudent  for  such  broker  to  engage  grain  and  cattle  for  June  load- 
ing; and  whether  it  was  possible  for  that  yeasefto  be  loaded  and  sail  from  Mon- 
treal in  June.  Held  that,  as  the  question  was  one  of  which  the  court  or  jury  could 
decide  the  facts,  it  wais  not  a  case  for  the  admission  of  expert  testimony. 

3.  Samb— IirsTRUcnoNS  to  Aosirr  aftcb  Vkssel  had  Sailed. 

In  such  a  case  the  telegrams  by  cabfe  and  letters  by  mail  between  the  parties  had 
been  offered  in  evidence,  subject  to  exception.  The  agent  prayed  the  court  to  with- 
draw from  the  consideration  of  the  jury  all  the  letters  of  instruction  received  by 
him  from  the  principal  after  the  sailing  of  the  Vessel  from  Montreal.  Meld,  that  the 
prayer  was  properly  granted. 

Appeal  from  superior  court,  Baltimore  city. 

Robert  H.  Smith  and  Alfred  8.  NUee,  for  appellant.  John  if.  Thomtu, 
for  appellee. 

Miller,  J.  The  plaintiff  in  this  case  was  a  ship-broker  in  Montreal,  and 
the  defendant  a  ship-owner  in  London.  The  suit  is  to  recover  for  services 
rendered  and  advances  made  by  the  plaintiff  in  the  disbursement  and  on  ac- 
count of  two  steam-ships,  the  Lilburn  Tower  and  Maulkins  Tower,  consigned 
to  the  plaintiff  by  the  defendant  in  June,  1884.  The  amount  claimed,  in- 
cluding commissions,  was  £646  98.  5d.  For  this  sum  the  plaintiff  drew  a 
draft  on  the  defendant,  which  the  latter  refused  to  accept  or  pay.  The  dec- 
laration contains  the  common  counts  only.  The  plea  was  non  assumpsit^  and 
the  verdict  was  in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim.  The 
steamers  were  sent  to  Montreal,  the  one  laden  with  iron  rails,  and  the  other 
in  ballast,  with  the  expectation  of  receiving  return  cargoes,  chiefly  of  cattle 
and  grain;  and  the  defense  set  up  at  the  trial,  stated  in  general  terms,  was 
misconduct,  neglect  of  duty,  and  violation  of  instructions  on  the  part  of  the 
plaintiff,  in  regard  to  procuring  this  freight  in  Montreal.  There  were  sev- 
eral exceptions  to  the  rulings  of  the  court  as  to  the  admissibility  of  evidence, 
and  one  as  to  instructions  to  the  jury.    The  latter  will  be  noticed  first. 

1.  There  is  no  evidence  legally  sufficient  to  show  that  the  defendant  was  in- 
duced to  send  either  of  his  steam-ships  to  Montreal  by  any  untrue  representa- 
tions made  to  him  by  the  plaintiff.  Hence  there  was  no  error  in  granting  the 
plaintiff's  first  prayer,  and  no  objection  was  made  to  it  by  appellant's  counsel 
in  argument.  As  to  the  defendant's  three  prayers  which  were  rejected,  it 
appears  to  us  plain  that  discussion  of  the  legal  propositions  they  contain  is 
needless  in  view  of  the  instructions  given  by  the  court,  and  the  verdict  of  the 
jury  under  them.  The  court  of  its  own  motion  instructed  the  jury  '*that  if 
they  find  that  the  plaintiff  in  the  transaction  of  the  defendant's  business  vio- 
lated his  instructions,  or  failed  to  give  him  timely  information  of  facts  im- 
portant for  him  to  know,  or  to  exercise  that  degree  of  fidelity,  skill,  and  dil- 
igence which  similar  agents  ordinarily  employ,  or  might  reasonably  be  ex- 
pected to  employ,  under  similar  circumstances,  and  that  the  defendant  suf- 
fered loss  in  consequence  thereof,  then  the  defendant  is  entitled  to  have  re- 
couped from  the  plaintiff's  claim  such  damages,  if  any,  as  the  defendant  may 
have  actually  sustained  thereby."  This  placed  the  case  before  the  jury  in  a 
light  more  favorable  to  the  defendant,  perhaps,  than  the  proof  warranted,  and 
the  plaintiff  excepted  to  it  on  that  ground.  The  court,  however,  adhered  to 
the  instruction,  and  the  plaintiff  thereupon  offered  his  third  prayer,  to  the  ef- 
fect that,  if  the  jury  think  they  ought  to  make  any  deduction  by  way  of  dam- 
ages from  the  plaintiff's  claims,  it  should  only  be  for  such  as  the  defendant 
may  have  actually  sustained  by  violation  of  instructions  or  neglect  of  duty, 
as  stated  in  the  court's  instruction,  if  they  believe  there  was  any  such  viola- 
tion or  neglect,  and  such  amount,  if  any,  as  they  may  think  ought  to  be  de- 
ducted from  the  commissions  charged.    The  court  granted  this  prayer  also. 
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as  an  addition  to,  or  in  explanation  of,  its  own  instruction;  and,  being  thua 
instructed,  the  jury  by  their  verdict  made  no  abjiteraent  whatever  from  the 
plaintiff's  claim,  but  gave  him  the  whole  of  it,  with  interest.  From  this  the 
inevitable  conclusion  is  that  they  found  from  the  evidence  that  there  had  been 
in  fact  no  neglect  or  violation  of  instructions  by  the  plaintiff,  and  that  he  had 
transacted  the  defendant's  business  with  reasonable  skill,  fidelity,  and  dili- 
gence. This  verdict  exonerates  the  plaintiff  from  all  blame;  and  that  being  the 
state  of  the  case,  there  is  no  occasion  to  consider  the  question  whether^  if  there 
had  been  any  violation  of  instructions,  or  gross  negligence,  or  misconduct  on 
the  part  of  the  agent,  the  jury  would  have  been  bound  to  reject  his  commis- 
sions in  toto,  and  be  at  liberty  also  to  recoup  the  damages  suffered  by  reason  of 
such  negligence  and  misconduct,  as  stated  in  the  defendant's  first  and  second 
prayers,  or  whether  the  proposition  contained  in  his  third  prayer  is  correct. 
In  view  of  this  finding  by  the  jury,  these  legal  propositions  become  mere  ab- 
stractions. The  appellant  suffered  no  injury  by  their  rejection,  even  if  they 
may  have  been  (a  point  on  which  we  express  no  opinion)  abstractly  right. 

2.  The  Lilburn  Tower  sailed  from  Newport,  England,  for  Montreal,  on 
the  eleventh  of  June,  loaded  with  a  cargo  of  iron  rails.  The  usual  time  for 
her  voyage  was  from  12  to  14  days.  The  plaintiff,  being  advised  of  the  prob* 
able  date  of  her  departure,  made  contracts  in  Montreal  with  shippers  of  grain 
and  cattle  for  a  return  cargo,  "for  June  loading,"  by  which  is  meant  that  the 
shippers  could  cancel  the  contracts  if  the  vessel  was  not  ready  to  receive  their 
shipments  during  the  month  of  June.  The  steamer  was  delayed  on  her  voy- 
age, and  did  not  arrive  until  the  twenty-eighth  of  June;  and,  not  being  ready 
to  receive  her  return  cargo  during  that  month,  the  cattle  men  refused  to  ship^ 
at  the  contract  rates,  or  to  ship  at  all,  except  at  a  greatly  reduced  rate  of 
freight.  The  plaintiff  accepted  the  reduced  rate,  but  the  undisputed  testi* 
mony  is  that  he  obtained  the  highest  rate  then  obtainable  in  that  port  for  such 
cargo.  The  objection  of  the  defendant  is  that  the  plaintiff  made  these  con- 
tracts with  too  early  a  canceling  date,  and  was  therefore  chargeable  with 
negligence.  To  sustain  this  objection  he  called  to  the  stand  several  Baltimore 
ship-brokers  and  shipping  merchants,  who  were  acquainted  with  and  had  ex- 
perience in  such  business  in  Baltimore,  and,  putting  to  them  the  hypothesis 
that  the  Lilburn  Tower,  loaded  with  iron  rails,  sailed  from  Newport,  Eng- 
land, for  Montreal,  on  the  eleventh  of  June;  that  it  ordinarily  requires  from 
12  to  14  days  to  make  the  passage;  that  upon  her  arrival  she  would  have  to 
discharge  her  cargo,  and  then  be  fitted  to  load  grain  in  her  hold,  and  cattle  on 
deck, — proposed  to  ask  each  of  them  whether  or  not,  under  such  cii*cumstance» 
it  would  have  been  (1)  reasonably  prudent  for  a  broker,  as  consignee  of  said 
vessel,  to  engage  outward  cargo  from  Montreal  for  June  loading;  (2)  would 
it  or  not  be  prudent  for  such  a  broker  to  engage  grain  and  cattle  for  June 
loading;  and  (3)  whether  or  not  it  was  possible  for  that  vessel  to  be  loaded 
and  sail  from  Montreal  in  June.  Upon  objection  made  by  the  plaintiff,  the 
court  refused  to  allow  these  questions  to  be  put,  and  to  these  rulings  the  de- 
fendant excepted. 

There  is  a  general  concurrence  of  authority  and  decisions  in  support  of  the 
proposition  that  expert  testimony  is  not  admissible  upon  a  question  which  the 
court  or  jury  can  themselves  decide  upon  the  facts,  or,  stated  in  other  words, 
If  the  relation  of  facts  and  their  probable  results  can  be  determined  without 
special  skill  or  study,  the  facts  themselves  must  be  given  in  evidence,  and  the 
conclusions  or  inferences  must  be  drawn  by  the  jury.  Lawson,  Exp.  £v.  203; 
Bog.  Exp.  Test.  11.  And  this  court,  in  considering  this  question  in  a  recent 
case,  has  said :  ''  It  is  proper  to  lay  before  the  jury  all  the  facts  necessary  to  en- 
able them  to  form  a  judgment  on  the  matters  in  issue;  and,  when  the  subject 
under  investigation  requires  special  skill  and  knowledge,  they  may  be  aided  by 
the  opinions  of  persons  whose  pursuits,  or  studies,  or  experience  have  given 
them  a  familiarity  with  the  matter  in  hand.  But  where  the  question  can  be  de- 
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cided  by  such  experience  and  knowledge  as  are  ordinarily  fonnd  in  the  com- 
men  business  of  life,  the  jury  are  competent  to  draw  the  proper  inferences 
from  the  facts  without  hearing  the  opinions  of  witnesses.  Turnpike-Road 
Co.  V.  LeonJiardt,  66  Md.  77,  78.  In  our  opinion,  the  present  case  is  within 
the  rule  thus  stated.  If,  i  n  addition  to  the  facts  stated  in  the  hypothetical  ques- 
tion, it  had  been  proved  how  long  it  usually  toolc  to  unload  such  a  cargo,  and  to 
fit  up  a  vessel  for  the  reception  of  grain  and  cattle,  and  what  were  the  facilities 
for  such  unloading  and  refitting  in  Montreal,  the  jury,  with  these  facts  before 
them,  would  have  been  quite  competent  to  determine  whether  it  was  prudent 
or  reasonably  prudent  for  the  plaintiff  to  make  the  contracts  complained  of, 
and  whether  it  was  possible  for  the  steamer  to  have  been  loaded,  and  to  have 
sailed  in  June.  These  additional  facts  could  have  been  easily  proved  so  as  to 
place  all  the  circumstances  in  view  of  which  the  plaintiff  acted  clearly  before 
the  jury,  and  if  that  had  been  done  they  would  have  required  no  aid  from  the 
opinions  of  others  in  drawing  the  inference  as  to  whether  he  acted  prudently 
or  otherwise.  No  question  of  science  or  nautical  skill  was  involved,  nor  did 
it  require  a  course  of  previous  habit  or  study  m  order  to  attain  sufficient 
knowledge  to  answer  these  questions.  Waiving,  then,  consideration  of  other 
reasons  urged  in  argument  in  support  of  these  rulings,  we  affirm  them  on  the 
simple  ground  that  this  is  not  a  case  for  the  admission  of  expert  testimony. 

8.  The  remaining  question  arises  thus:  The  telegrams  by  cable  and  letters  by 
mail  between  the  parties  had  been  offered  in  evidence,  subject  to  exception, 
and,  after  the  testimony  had  been  closed,  the  plaintiff  prayed  the  court  to  with- 
draw from  the  consideration  of  the  jury  all  of  the  letters  from  the  defendant 
to  the  plaintiff  which  were  received  by  the  plaintiff  after  the  sailing  of  the 
two  ships  from  Montreal.  This  prayer  the  court  granted,  the  defendant  hav- 
ing  declined  modification  thereof  embracing  similar  letters  written  by  the 
plaintiff.  The  undisputed  facts  are  that  both  vessels  were  loaded  and  sailed 
on  the  tenth  of  July.  At  that  time  everything  in  regard  to  providing  them 
with  cargoes  had  been  done,  and  the  vessels  had  left  Montreal  homeward- 
bound.  The  plaintiff  could  not  then  recall  them  in  obedience  to  any  letter  he 
may  have  afterwards  received  from  the  defendant.  His  duty  had  then  been 
discharged,  and  his  liability  for  negligence,  if  he  had  been  guilty  of  any,  was 
then  fixed,  and  neither  his  rights  nor  his  liability  could  be  affected  by  any 
communication  he  may  have  subsequently  received  from  the  defendant.  The 
simple  statement  of  the  facts  places  the  correctness  of  this  ruling  beyond  the 
pale  of  argument.  It  is  not  a  case  where  the  rule  that  where  the  whole  of  a 
correspondence  is  called  for  the  whole  of  it  must  be  admitted  has  any  applica- 
tion.   Judgment  affirmed. 

TiSE,  by  Her  Next  Friend,  and  others  «.  Shaw,  Guardian,  etc, 

{Qnui  of  Appeals  of  Maryland.    November  18,  1887.) 

Abatimkut  and  RBvrvAi>-DKATH— Substitution  or  Infant— Continuanok  Dubino  In- 

FANOT. 

Code  Md.  1860,  art.  2,  {  1,  (Rev.  Ck>de  1878,  art.  64,  {  32,)  provides  that  no  action 
for  ejectmeut,  waste,  etc.,  shall  abate  by  reason  of  the  death  of  the  parties.  Code 
1860,  art.  75,  {  40,  (Rev.  Code  1878,  art.  64,  {  102,)  provides  that  when,  in  a  suit  to 
recover  land,  or  in  which  the  title  is  involved,  a  party  to  it  shall  die,  and  the  per- 
son to  be  made  a  party  in  place  of  the  one  dyin^  is  an  infant,  such  action  shall  not 
be  tried  dnringsuch  infancy,  unless  the  ccuardian  satisfy  the  court  that  the  trial 
would  benefit  the  infant,  but  the  action  may  l>e  continued  daring  infancy.  Tlie 
defendant  in  an  ejectment  suit  died,  leaving  minor  heirs,  who  were  made  parties, 
and  a  guardian  ad  litem  was  appointed,  who  pleaded  their  infancy  in  abatement. 
The  plaintiff  demurred.  Held,  that  article  2,  }  1,  and  article  75,  i  40,  being  formerly 
sectioBS  1  and  2,  respectively,  of  chapter  80,  Act  1785,  and  being  both  re-enacted  in  the 
Code  of  1860,  neither  has  superiority  over  the  other,  and  they  must  be  construed  as 
they  were  in  the  act  of  1785, — the  second  section  as  an  exception  to  the  first, — and 
the  demurrer  was  properly  overruled,  and  a  continuance  during  infancy  was  proper. 
Alvxt,  C.  J.,  dissenting. 
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Appeal  from  circait  eourt,  Prince  George's  county. 

C,  C,  Magruder,  for  appellants.    Charles  H.  Stanley,  for  appellees. 

Ibving,  J.  This  action  of  ejectment  was  instituted  against  one  Charles 
Parker,  who  died,  and  on  motion  of  the  plaintiff  his  infant  children  fall  of 
whom,  by  the  agreed  statement  of  facts,  were  under  the  age  of  16  years)  were 
made  parties  defendant,  and  Zachariah  Shaw  was  appointed  guardian  ad  litem 
to  defend  for  them.  He  appeared  by  attorney,  and  pleaded  their  infancy  by 
way  of  plea  in  abatement,  and  insisted  that  it  was  not  for  the  benefit  of  the 
infants  to  have  the  action  tried  during  their  infancy.  This  plea  in  abatement 
was  duly  verified  by  the  affidavit  of  the  guardian  ad  litem.  It  seems  to  have 
been  pleaded  at  the  imparlance  term,  and  the  court  overruled  a  motion  of  ne 
recipiatur  based  on  the  contention  that  it  should  have  been  filed  by  the  rule- 
day.  The  rules  of  the  court  are  not  in  the  record,  and  we  must  assume  the 
court  in  its  action  properly  interpreted  the  requirement  of  its  own  rules. 

It  also  appears  by  the  record  that  a  demurrer  was  filed  to  this  plea  in  abate- 
ment, which  demurrer  was  first  sustained  by  the  court,  but  afterwards  this 
ruling  was  stricken  out,  and  the  demurrer  was  overruled,  and  judgment  was 
given  thereon  for  the  defendants;  and  then  the  court  ordered  "that  this  case 
shall  not  be  tried  until  all  the  infants  arrive  at  full  age. "  Appeal  was  at 
once  taken  to  this  court.  There  having  been  no  final  judgment  in  the  cause, 
but  only  an  order  for  a  continuance  till  the  infants  reach  full  age,  we  do  not 
see  how  an  appeal  can  be  sustained.  But  as  the  appeal  was  designed  to  test 
the  validity  and  operative  character  of  the  statute  under  which  tiie  order  of 
the  court  continuing  the  cause  was  passed,  we  will  consider  the  question, 
which  is  one  of  greiit  importance. 

The  fortieth  section  of  article  75  of  the  Code  of  Public  General  Laws  is  in 
this  language:  '*  Where  a  party  in  any  action  brought  to  recover  lands,  or  in 
which  .the  title  thereof  is  involved,  shall  die,  and  the  proper  person  to  be  made 
a  party  in  the  place  of  the  person  so  dying  shall  be  an  infant;  such  action 
shall  not  be  tried  during  such  infancy,  unless  the  guardians  or  next  friend  of 
such  infant  satisfy  the  court  that  it  will  be  for  the  benefit  of  the  infant  to  have 
the  action  tried  during  his  infancy;  but  the  action  may  be  continued  till  the 
infant  arrives  at  full  age. "  The  order  of  the  court  continuing  the  cause  rests 
for  its  authority  on  the  imperative  language  of  this  statute,  which  says  that 
in  a  case  of  infancy  the  caee  shall  not  be  tried,  but,  inste<id  of  abating  it  and 
putting  an  end  to  it  entirely,  also  provides  the  suit  may  be  continued  until 
the  infant  shall  attain  majority.  At  the  common  law  the  '*parol  demurred" 
in  such  case,  (Tidd,  Pr.  635;  Alex.  Br.  St.  122;)  and  this  statute  was,  in  ef- 
fect, but  making  the  common  law  a  statutory  provision. 

It  is  contended  that  this  provision  is  no  longer  operative,  and  is  so  far  in- 
consistent with  the  provisions  of  article  2,  §  1,  of  the  Code,  which  are  so  gen- 
eral that  it  cannot  be  enforced.  Section  1  of  article  2,  and  section  40,  art.  75, 
both  come  from  the  same  act,  the  act  of  1785,  o.  80.  The  first  is  section  1,  and 
the  second  is  section  2,  of  that  act.  After  making  the  general  provision  that 
suits  should  not  abate  by  reason  of  death,  an  exception  was  made  in  the  event 
named  in  the  second  section.  The  two  sections  of  this  act  of  1785,  having 
been  both  re-enacted  in  1860,  when  the  Code  was  adopted,  neither  can  have 
superiority  over  the  other,  and  they  must  be  construed  together,  and  both 
made  to  stand,  as  they  did  in  the  act  of  1785 — the  second  section  as  an  excep- 
tion to  the  first.  For  convenience  sake  they  have  been  separated  in  the  Code, 
and  no  longer  stand  in  juxtaposition  as  in  the  original;  but  having  been  re- 
enacted  at  one  and  the  same  time,  they  must  be  construed  as  if  they  had  been 
continued  side  by  side.  We  find  no  instances  in  our  reports  where  the  statute 
has  been  enforced,  but  it  has  several  times  been  recognized  as  the  law.  In 
Hammond  v.  Hammond,  2  Bland,  336,  Chancellor  Bland  says,  formerly  the 
parol  demurred  both  in  law  and  equity,  but  there  had  been  a  change  by  stat- 


Digitized  by 


Google 


Pa.]  HXWEIiL  V.  WILGOB.  866 

ute  as  to  equity;  and  that  the  statute  allowing  sales  of  decedent's  real  estate 
for  the  payment  of  debts  was  passed  to  give  the  chancellor  power  to  decree 
sale  after  the  infimt  heir  had  been  summoned  and  answered.  He  quotes  the 
language  of  this  section  under  consideration  as  being  the  law  enforceable  at 
law  in  the  cases  provided  for.  He  so  recognized  it  in  Watkins  v.  Worthing^ 
ton,  2  Bland.  509-519,  and  in  Teaater  ▼.  Wise,  8  Bland,  28, 29.  In  Jatnes  v. 
Boyd,  1  Har.  &  Q,  1,  the  Judgment  below  was  sustained  because  it  did  not 
affirmatively  appear  at  the  trial  that  the  heir  was  not  then  of  full  age.  The 
law  was  evidently  not  thought  a  wise  one;  but  inferentially  the  court  recog- 
nized its  binding  authority,  if  the  condition  of  things  justified  or  required  its 
application;  and  the  court  assigned  a  reason  why  that  case  did  not  require  a 
reversal  of  the  judgment  app^ed  from,  because  of  its  provisions,  viz.,  that 
it  did  not  appear  the  party  was  a  minor  when  the  case  was  tried. 

It  was  contended  in  argument  that  its  enforcement  will  operate  harshly, 
and  that  because  of  its  apparently  long  disuse  it  should  be  treated  as  obsolete. 
In  the  days  of  feudal  tenures  and  the  rights  of  primogeniture,  it  may  have 
served  a  useful  purpose,  but  in  the  changed  condition  of  things  in  the  present 
day  it  seems  to  us  to  operate  as  an  obstruction  of  justice  rather  than  as  a  pro- 
tection of  rights;  and  in  our  opinion  it  should  no  longer  have  place  on  the 
statute  book.  But  the  statute  is  plain,  imperative,  and  unambiguous,  and 
was  re-enacted  as  pait  of  the  written  law  of  the  state  as  lately  as  1860.  when 
the  Code  was  adopted,  and  it  cannot  be  disregarded.  It  is  not  our  province 
to  repeal  it.  Having  been  so  long  the  law,  and  unchallenged  as  void,  because 
it  is  in  derogation  of  common  right,  yre  cannot  so  declare  it.  The  legislature 
must  deal  with  it  if  it  is  hurtful.    Appeal  dismissed. 


NbWELL  f>.  WUiQUS. 

(Buprtme  C&uri  of  FtnmyknnkL    November  7,  1887.) 

Tbial— DnaaoABD  bt  Jubt  or  Ikstbuoiiobb— Rbtdbal  to  Aocbft  Vkbdiot. 

In  a  Buit  to  recover  money  won  at  "  casino/'  the  judge  charged  the  jury  to  disre- 
gard a  "poker"  game  previously  had  between  the  parties.  The  verdict  showed 
that  the  jury  disregarded  the  instruction.  The  court  relused  to  receive  the  verdict. 
Meld  correct. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Action  of  debt  to  recover  money  lost  at  a  game  of  cards,  under  an  act  en- 
titled **  An  act  for  the  prevention  of  vice  and  immorality,  and  of  unlawful 
gaming,  and  to  restrain  disorderly  sports  and  dissipation."  In  the  afternoon 
of  July  81,  1885,  the  plaintiff  and  defendant  and  two  others  were  playing 
''stud-horse  poker, "  in  which  plaintiff  won  $150,  and  defendant  lost  |H60. 
In  the  evening,  plaintiff  and  defendant  played  ''casino,"  and  plaintiff  claimcni 
to  have  lost  $1,525.  The  defendant's  testimony  showed  that  he  won  $630. 
The  court  charged  the  jury  that  the  plaintiff  could  recover,  and  that  all  they 
bad  to  do  was  to  find  his  loss,  from  the  testimony,  in  the  ''casino"  game,  and 
that  the  "poker"  game  should  be  disregarded  by  them.  The  jury  returned 
with  a  verdict  of  $250  for  plaintiff,  which  the  court  refused  to  receive,  as 
being  plainly  against  the  instructions  of  the  court  in  regard  to  the  "poker" 
game. 

Wm.  Reardon,  for  defendant,  appellant.    Geo.  R.  Lawrence,  for  appellee. 

Per  Cubiak.  The  instructions  which  the  court  below  gave  to  the  jury  in 
this  case  were  lawful  and  correct,  and  they  ought  to  have  been  obeyed. 
When,  therefore,  the  court  refused  to  accept  a  verdict  which  was  obviously 
wrong,  and  contrary  to  the  charge,  it  was  proper  to  send  the  jury  back  to 
correct  the  verdict.    Judgment  afQrmed. 
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Shieb  and  Wife  ©.  Township  of  Collier. 

{Supreme  Qmrl  of  Fenneylvanieu    November  7,  1887.) 

Municipal  Oori»obatio»8  — CoKSTBXJcnow  of  Bbiixsb  — Not  Liablb  fob  Mibtakx  of 
Judgment. 

The  plaintiffs  brought  action  to  recover  damages  caused  by  the  overflow  of  water 
produced  by  a  bridge  put  up  by  defendants  under  the  direction  of  their  supervisor. 
Bdd,  that  a  municipal  corporation  is  not  liable  for  damages  caused  by  an  honest 
mistake  of  judgment.made  by  a  public  officer  in  the  discharge  of  his  duty. 

Error  to  court  of  common  pleas  No.  2,  Allegheny  county. 

This  was  an  action  brought  to  recover  damages  caused  by  the  overflow  of 
water.  The  plaintiffs  owned  a  farm  bounded  and  divided  by  the  stream  in 
question »  and  over  which  stream  defendants  so  constructed  a  bridge  as  to  ob- 
struct the  flow  of  the  water,  which  overflowed,  and  swept  away  rich  soil  and 
a  crop  of  potatoes  from  plaintiffs*  land.  A  compulsory  nonsuit  was  ordered, 
and,  upon  motion  to  take  it  off,  the  court,  Emtinq,  P.  J.,  delivered  the  fol- 
lowing opinion : 

'*The  evidence  of  plaintiffs  showed  that  the  bridge  complained  of  by  them 
as  the  alleged  occasion  of  the  injury  was  located  and  built  by  the  supervisor 
of  the  township  after  consideration,  and  was  even  enlarged,  in  process  of 
building,  by  his  direction  and  assent,  to  meet  what  was  supposed  to  be  the 
wants  of  any  ordinary  flood.  Immediately  after  the  flood  which  caused  the 
injury,  the  bridge  or  the  planking  that  had  been  washed  off  was  replaced,  and 
the  bridge  ever  since  has  proved  suflicient.  We  are  unable  to  see  that  there 
was  any  negligence  in  the  manner  of  building.  With  some  personal  knowl- 
edge of  the  stream,  we  would  have  supposed  the  passage  way  sufficient.  The 
township  is  not  responsible  for  a  mistake  of  judgment  of  the  supervisor,  if 
there  was  a  mistake.  And  now,  sixteenth  of  December,  1886,  the  court  in 
banc  refuses  to  take  off  the  compulsory  nonsuit  heretofore  entered." 

Whereupon,  the  plaintiffs  brought  error. 

W.  C.  Brskine  and  John  C,  Thompscnp  for  plaintiffs  in  error. 

Where  there  is  a  wrong,  there  must  be  a  remedy.  The  damage  was  caused 
by  negligence.  The  case  should  have  been  submitted  to  the  jury.  FriUch  v. 
AlUghenyy  91  Pa.  226;  2  Dill.  Mun.  Corp.  §  1038. 

Miller  d  McBridet  for  defendant  in  error. 

The  nonsuit  was  properly  entered.  A  municipal  corporation  is  not  liable 
for  damages  that  may  be  occasioned  by  an  honest  mistake  of  judgment  made 
by  a  public  officer.  Collins  v.  City  of  Philadelphia,  93  Pa.  St.  272;  Fair 
y.  City  cf  Philadelphia.  88  Pa.  8t.  309;  MiUe  v.  City  qf  Brooklyn.  32  N. 
Y.  497. 

Per  Curiam.  If  the  bridge  constructed  by  the  township  authorities  was 
insufficient  to  carry  off  the  entire  volume  of  water,  it  was  an  eiTor  of  judg- 
ment on  the  part  of  the  supervisor.  It  has  been  repeatedly  held  that  a  mu- 
nicipal corporation  is  not  liable  in  damages  for  an  injuiy  which  is  the  result 
of  an  honest  mistake  of  judgment  made  by  a  public  officer  in  the  fair  dis- 
charge of  his  duty.  It  is  sufficient  to  refer  to  Carr  v.  The  Northern  Liberties. 
35  Pa.  St.  824;  Collins  v.  City  of  Philadelphia.  93  Pa.  St.  272.  This  ques- 
tion  ought  not  to  be  open  to  further  discussion.    Judgment  affirmed. 


Appeal  of  Alston  and  others. 
{Supreme  Qmrt  of  Pennsylvania,    Noyeoiber  7,  1887.) 
Will— Devise  to  Hkibs— Per  Stibpeb. 

A  clause  in  testator's  will  was  as  follows :   "This  is  my  will :    That  my  brother, 
Robert  Kingan,  shall  have  and  hold  for  his  own  special  benefit  all  my  property, 
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real  and  penonal*  for  and  during  bia  life ;  and  at  his  (my  brotlier  Robert's)  death, 
the  real  estate  to  be  divided  among  my  l^al  heirs,  share  and  share  alike/'  Held, 
that  testator's  heirs  would  take  par  ilirpet,  and  not  per  capita. 

From  decree  of  the  orphans*  oourt»  Allegheny  county. 

This  JB  a  proceeding  in  partition,  and  involves  the  construction  of  the  will 
of  Samuel  Kingan,  who  died  in  1877  at  the  age  of  83  years.  He  left  as  his 
heirs  one  brother  and  two  sisters.  One  of  the  sisters  had  one  son,  and  the 
other  two.  The  families  of  deceased  brothers  and  sisters  were  much  more 
numerous.  Samuel  and  his  brother,  Robert,  were  partners  in  business,  and 
had  for  many  years  kept  house  with  a  maiden  sister.  After  her  death  and 
Robert's  marriage  they  lived  in  the  latter 's  house,  where  Samuel  died.  His 
will,  made  on  his  death-bed,  is  as  follows: 

"This  is  my  will-  That  my  brother,  Robert  Kingan,  shall  have  and  hold 
for  his  own  special  benefit  all  my  property,  real  and  personal,  for  and  during 
his  life;  and  at  his  (my  brother  Robert's^  death,  the  real  estate  to  be  divided 
among  my  legal  heirs,  share  and  share  alike. 

"  Samuel  Kinoan.  ••    [Seal.] 

Complainants  prayed  for  partition  per  stirpes^  which  was  decreed  accordingly. 
The  present  appellants  subsequently  filed  a  petition  for  the  amendment  of  the 
record  and  decree,  which  was  dismissed;  the  court  rendering  the  following 
opinion:  "This  case  is  not  distinguishable  in  principle  from  BaskMs  Appeal, 
3  Pa.  St.  304.  In  the  gift  of  the  remainder  of  liis  estate  to  his  •  legal  heirs,'  tes- 
tator had  in  view  the  statute  of  distributions,  and  consequently  the  per  stirpes 
rule.  <  In  his  eye,  and  by  intendment  of  law,  those  who  took  by  representa- 
tion took  as  one  heir.'  It  is  natural  to  suppose  he  would  prefer  those  who 
were  nearest  of  kin  to  those  more  remote;  as,  for  example,  a  sister  to  a 
nephew.  The  foundation  of  the  per  stirpes  rule  of  distribution  rests  in  a  large 
measure  on  the  presumption  that,  when  beneficiaries  are  in  equal  degrees  of 
relationship  to  the  testator,  his  affection  for  each  is  equal,  and  therefore  he 
will  desire  to  benefit  each  equally.  Osbum^s  Appeal,  31  Leg.  J.  247.  The 
expression  'share  and  share  al&e'  is  applicable  as  well  to  individuals  as 
classes.  Id.  No  case  has  been  found  in  which,  standing  alone,  it  has  been 
construed  by  the  supreme  court  of  this  state  to  limit  or  modify  the  operation 
of  the  statute  of  distribution  in  respect  of  the  proportions  the  next  of  kin 
should  take;  on  the  contrary,  in  Bodkin* s  Appeal,  supra,  and  in  Wood's  Ap- 
peal, 18  Pa.  St.  478,  distribution  per  stirpes  was  made,  notwithstanding  this 
and  stronger  expressions  were  used.  Particular  expressions  must  yield  to  the 
general  intent  manifested  in  the  will.  The  first  and  main  object  of  the  testa- 
tor was  to  provide  for  his  brother  during  life,  and  after  that  the  manifest  pur- 
pose was  that  his  '  legal  heirs  '  should  '  share  and  share  alike '  in  accordance 
with  the  statutes  of  distribution ;  and  therefore  per  stirpes.  This,  as  was  said 
in  Baskin's  Appeal,  supra,  •  produces  equity.'  " 

A  bill  of  review  embodying  the  same  specifications  of  error,  and  claiming  a 
partition  per  capita,  was  then  filed,  and  was  dismissed  in  the  following  opin- 
ion :  **  The  questions  raised  by  this  bill  of  review  were  fully  argued  and  consid- 
ered upon  the  application  to  amend  the  petition  for  partition  of  the  decedent's 
real  estate;  and,  while  there  is  some  doubt  as  to  the  proper  construction  of 
his  will,  the  weight  of  authority  seems  to  support  the  construction  then  given 
to  it.  The  will  gave  a  life-estate  to  the  testator's  brother,  and  directed  that 
at  his  death  the  real  estate  should  be  divided  among  his  legal  heirs,  share  and 
share  alike.  Refei-ence  must  he  had  to  the  intestate  laws  to  ascertain  the 
persons  the  testator  intended  as  his  beneficiaries.  There  they  are  classified, 
and  the  reasonable  presumption  is  that  the  testator  had  this  classification  in 
view ;  and  as  the  words  <  share  and  share  alike '  apply  as  well  to  classes  as  to 
individuals,  it  seems  he  intended  that  each  class  should  share  equally,  and  the 
heirs  would  therefore  take  per  stirpes.  For  these  and  other  reasons  given  in 
the  opinion  heretofore  filed»  the  bill  for  review  must  be  dismissed." 
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2>.  M.  AUton  and  W.  Maorum,  for  appellants.    James  Bredin,  for  appel> 

1608  • 

Per  Curiam.  As  to  the  power  of  the  court  below  to  entertain  this  bill  of 
review  we  say  nothing;  since  on  the  main  question — ^that  of  distribution  un» 
der  the  will  of  Samuel  Kingan — ^the  opinion  of  the  court  below,  though  brief ,. 
is  so  complete,  and  so  fully  expresses  the  law  governing  the  controversy  in 
hand,  that  we  can  do  nothing  better  than  concur  in  it.  Appeal  dismissedv. 
and  decree  affirmed,  at  costs  of  appellants. 


Hopkins  v.  Stocedale. 

{BiipretM  Court  qf  Pennsylvania.    November  7, 1887.) 

AmoNHBifT— Of  Pabt  of  bjfDiyiDSD  Judombkt. 

Plaintiff  was  the  assignee  of  a  part  of  a  judgment  The  other  part,  remaining 
unpaid,  was  assigned  to  a  third  party.  Plaintitf  sought  to  obtain  a  separate  judg- 
ment for  his  part  of  the  original  judgment  by  means  of  a  «ei.  /a.,  and  to  obtain  an 
independent  right  to  process  for  its  collection.  Held,  that  the  undivided  judgment 
ooula  not  be  so  separated  into  distinct  and  independent  parts. 

Error  to  court  of  common  pleas,  Washington  county. 

Williams,  J.  The  court  below  properly  refused  to  enter  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  this  case.  The  plaintiff  held,  by 
an  assignment  from  Smith  &  Son,  the  sum  of  $374.19  of  the  amount  of  a 
judgment  which  Smith  &  Son  had  obtained  against  Stockdale  for  $751.  The 
balance  of  the  judgment  was  soon  after  assigned  to  another,  so  that  no  part 
of  it  remained  the  property  of  Smith  &  Son.  The  judgment  was  not  payable 
by  installments,  but  was  entered  for  an  entire  sum  then  due  and  payable  from 
Stockdale  to  Smith  &  Son.  In  December  of  the  same  year,  Hopkins  sued 
out  a  writ  of  act.  fa,  against  the  defendant,  in  which,  after  reciting  the  orig- 
inal judgment,  the  defendant  was  called  upon  to  show  cause  why  a  judgment 
should  not  be  rendeied  against  him,  and  in  favor  of  Hopkins,  '*to  the  extent 
of  his  interest  for  his  debt  and  damages. "  In  other  words,  the  assignee  of 
part  of  an  entire  sum  secured  by  the  judgment  sought  to  obtain,  by  means  of 
the  writ  of  sci.  fa,,  a  separate  judgment  for  his  part  of  the  money  due  from 
the  defendant,  and  an  independent  right  to  process  for  its  collection.  The- 
court  below  held  the  proceeding  regular,  but  put  the  refusal  to  enter  judg- 
ment upon  that  part  of  the  affidavit  which  alleged  payment. 

For  this  holding  the  learned  judge  cited  Peterson  v  Lothrop,  34  Pa.  St.  223. 
In  that  casetlie  judgment  had  been  entered  upon  bonds  which  recited  and  were 
given  to  secure,  intsr  alia,  certain  claims  held  by  Brunot.  When  the  sci.  /a. 
issued,  which  served  as  a  model  for  the  writ  issued  in  this  case,  there  appears^ 
to  have  been  nothing  due  upon  the  judgments  except  the  claims  of  Brunot, 
which  were  recited  in  the  bond;  and  within  a  few  days  thei-eafter  the  plain- 
tiff in  the  judgment  satisfied  both  of  them  "so  far  as  they  covered  or  secured 
any  claim  of  his  against  the  defendant,  and  no  further."  The  sci,  fa.  was  is- 
sued in  the  name  of  the  legal  plaintiff  for  tlie  use  of  Brunot.  The  defense  was 
that  Brunot  was  not  a  party  to  the  record,  and  had  no  right  to  process  of  any 
sort  upon  the  judgment;  that  the  bond  was  given  to  Loihrop,  the  judgment 
entered  in  his  name  upon  it,  and  that  he  had  entered  satisfaction  upon  the 
record.  The  question  thus  raised  was  whether  the  judgment  could  be  revived, 
for  the  balance  actually  unpaid,  at  the  instance  of  Brunot,  to  whom  it  was 
due  under  the  provisions  of  the  bond  on  which  the  judgment  was  originally 
entered.  The  opinion  of  this  court  was  delivered  by  Justice  Strong,  who 
said:  "The  court  will  look  beyond  the  mere  legal  party,  beyond  the  trustee, 
to  the  cestui  qus  trust,  A  fortiori  will  this  be  done  when  the  legal  plaintiff 
is  a  naked  trustee,  or  when  a  judgment  has  been  given,  as  in  this  case,  to  84K 
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cure  the  payment  of  debts  due  to  othera  than  the  legal  judgment  creditor." 
It  will  be  seen  that  the  question  now  raised  was  not  involved  in  the  case  of 
Peterson  v.  Lothrap, 

In  Dietriches  Appeal,  107  Pa.  St.  174,  the  question  was  raised  and  decided. 
The  writ  of  sci.fa,  in  that  case  was  sought  to  be  made  use  of  to  subdivide 
one  judgment  into  several,  so  that  each  part  owner  might  have  his  separate 
judgment  against  the  defendant.  This  effort  failed;  and  in  the  opinion  of 
the  court,  delivered  by  Justice  Paxon,  the  case  of  Peterson  v.  Lothrop  was 
spoken  of  thus:  ''That  case  does  not  decide,  nor  do  we  decide  now,  that, 
when  a  judgment  has  been  assigned  to  sixteen  different  persons,  each  owner 
of  a  part  of  the  judgment  may  have  his  separate  soi,  fa,  to  revive." 

The  rule  undoubtedly  is  that,  if  one  confesses  a  judgment  for  a  sum  of 
money  payable  by  installments,  a  writ  of  ft,  fa,  may  issue  upon  each  install- 
ment as  it  becomes  due,  if  necessary.  The  writ  may  issue  to  the  use  of  the 
real  owner  of  the  installment  at  the  time  it  falls  due.  Such  use  of  process 
imposes  no  hardship  on  the  defendant  not  fairly  within  the  contemplation  of 
tlie  parties  when  the  judgment  was  confessed;  and  the  costs  of  collection  are 
the  same  whether  the  writ  issues  at  the  instance  of  the  original  creditor,  or 
one  to  whom  he  has  assigned  the  particular  installment.  But  if  the  judgment 
Is  for  an  entire  sum,  payable  at  one  time,  part  owners  cannot  issue  separate 
writs  of  fi.  fa.  for  the  collection  of  their  separate  interests.  The  judgment 
cannot  be  subdivided  by  the  part  owners,  either  for  the  purpose  of  collection 
or  revival.  The  sei,  fa.  issues  upon  the  judgment,  and,  as  was  distinctly 
raled  in  Dietriches  Appeal,  must  follow  the  judgment. .  After  service,  or  its 
equivalent,  the  court  may  render  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant,  that  the  lien  be  revived  and  continued,  and  that  the 
plaintiff  have  execution  for  the  amount  thereof.  Such  a  judgment  revives 
the  lien  for  the  benefit  of  all  persons  interested  in  the  judgment  who  may  use  the 
name  of  the  legal  plaintiff  for  this  purpose,  and  his  consent  is  not  necessary. 
The  effort  of  the  use  plaintiff,  in  this  case,  to  split  the  judgment  on  the  line 
of  bis  own  interest  in  the  entire  sum  for  which  it  was  rendered,  and  get  a 
separate  judgment  thei*efor,  was  properly  set  up  as  a  defense,  and  justified  the 
ruling  of  the  court  below. 

The  remaining  part  of  the  affidavit  alleged  payment  of  the  judgment.    It- 
appears,  however,  that  the  payment  consisted  in  the  possession  by  the  defend- 
ant  of  claims  against  the  plaintiff.    One  of  these  was  for  advertising  in  a 
newspaper;  the  other  was  for  the  non-delivery  of  an  engine  and  boiler  in  ac- 
cordance with  an  agreement  between  the  parties.    The  affidavit  does  not  al- 
lege that  these  items  have  been  settled,  and  the  amount  due  upon  them  ascer- 
tained, nor  that  any  agreement  exists  for  their  application  on  this  judgment. 
Payment  is  the  act  of  the  debtor;  set-off  is  by  operation  of  law.    Defenses. 
groMTing  out  of  the  original  transaction,  such  as  the  sweeping  away  of  the 
property  for  which  the  judgment  was  given  by  title  paramount,  are  allowed 
as  matters  of  equity;  but  upon  what  principle  an  open  account,  or  a  claim  for 
unliquidated  damages,  arising  from  breach  of  an  entirely  independent  con- 
tract, can  be  regarded  as  a  defense  to  a  sd.  fa.  sur  judgment,  we  cannot  un- 
derstand.   We  think  the  true  reason  for  refusing  the  judgment  in  this  case 
was  found  in  that  part  of  the  defendant's  affidavit  which  denied  the  right  of 
the  plaintiff  to  make  use^f  the  sci.fa,  for  the  purpose  of  dividing  an  entin^ 
judgment,  and  carrying  out  of  it  separate  judgment  for  the  sum  due  him  un- 
der the  assignment  from  Smith  &  Son.    Judgment  affirmed. 
v.llA.no.4 — 24 
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Stewart  o.  Ck>MMONWEALTH. 

(Supreme  Oourt  of  Pennsylvania,    November  7,  1887.) 

COOTTITUTIONAL  LaW— RiGHT  TO   BE  HbABD  BY  C0UM8EL. 

The  defendant  was  indicted  for  selling  liquor  without  a  license.  At  the 
sion  of  the  evidence  the  defendant  asked  the  court  to  permit  him  to  be  h( 
his  counsel  before  the  jury.  The  court  refused,  giving  as  a  reason  that  "  ' 
nothing  in  the  judgment  of  the  court  to  justify  wasting  time  arguing."  Hi 
to  deny  altogether  the  rii^ht  to  be  heard  by  counsel  was  beyoud  the  powe 
court, 

CertioraH  to  the  court  of  quarter  sessions,  Butler  county. 
Indictment  for  selling  liquor  without  license. 

Lev.  McQuUUon  and  W.A,  Forquer^  for  defendant.     Chas.  A,  McPl 
for  the  Gommbn wealth. 

Williams,  J.  An  examination  of  the  record  discloses  but  one  rea: 
interfering  with  the  verdict  and  sentence  in  this  case.  This  is  broi 
our  attention  by  tlie  fifth  assignment  of  error.  It  appears  that  at  tl 
elusion  of  the  evidence  the  defendant  asked  the  court  to  permit  hie 
heard  by  his  counsel  before  the  jury.  This  the  court  refused  to  do, 
as  the  reason  that  "there  is  nothing  in  the  judgment  of  the  court  to 
wasting  time  arguing. ''  The  case  wiis  then  left  to  the  jury,  under  the 
of  the  court.  In  this  action  of  the  coirrt  an  exception  was  taken  at  tb 
and  a  bill  duly  sealed.  We  have  therefore  to  determine  whether  the  i 
ant's  right  to'be  heard  by  liis  counsel  before  the  juiy  is  subject  to  the 
tionary  power  of  the  judge  presiding  at  the  trial. 

The  right  to  be  so  heard  is  expressly  provided  for  in  the  constitution 
•eommon wealth.  The  declaration  of  rights  asserts  in  the  plainest  terr 
^in  ail  criminal  prosecutions  the  accused  hath  the  right  to  be  heard  t 
i-self  and  his  counsel."  The  constitution  is  the  law  paramount,  whict 
idl  departments  of  the  government.  The  legislature  cannot  take  away  w 
constitution  guaranties,  nor  can  the  courts.  On  the  contrary,  it  is  the 
the  judges  to  obey  the  constitution,  and  to  enforce  observance  of  its  pro 
on  others.  Ck>urts  may  regulate  the  manner  and  time  for  the  exercise 
right  to  be  heard  by  counsel,  and  may  limit  the  number  and  the  lengtl 
addresses  to  be  made  to  the  jury  by  general  rule,  or  by  an  order  made 
particular  case.  These  subjects  are  within  the  exercise  of  judicial  disc 
and  merely  regulate  the  exercise  of  the  constitutional  right.  To  d< 
right  altogether  is  beyond  the  power  of  the  courts.  In  Cathcart  y.  d 
Fa.  St.  108,  a  similar  question  was  raised,  and  in  the  opinion  of  \Xv 
Justice  Strong  said:  "The  right  to  be  heard  by  himself  and  his  con 
doubtless  a  constitutional  right,  and  if  it  bad  been  denied  it  would  lia^ 
«rror."  In  the  present  case  the  right  was  denied.  The  facts  that  it 
manded  by  the  accused,  and  that  the  court  refused  to  allow  its  exerc 
,pear  clearly  upon  the  records,  and  we  have  no  alternative.  For  this  < 
cause  which  seems  to  have  been  fairly  tried  in  other  respects  must  £ 
4fQr  retrial. 

Judgment  reversed,  and  venire  facUu  de  novo  awarded. 


Kraft  and  another  v.  Smith. 

{Supreme  Oourt  of  Pennsylvamti,    October  3,  1887.) 

Trial— PoisTB  fob  Charge— Answxbs. 

Where  a  party  on  the  trial  of  a  case  presents  certain  hypothetical  fad 
court  which  there  is  evidence  to  sustain,  and  requests  the  instruction  of  t 
upon  the  effect  of  those  facts  if  believed  by  the  jury,  it  is  error  for  the 
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charge  siraplv  thai  the  queetion  is  one  of  fact  for  the  jury,  and  that  its  weight  is 
entirely  for  them.  The  party  Is  clearly  entitled  to  an  affirmance  or  denial  of  the 
propositions  of  law  submitted  by  him. 

&  Thustb— Resultiko  Trust  kx  Maleficto— Statute  of  Fbauds. 

A  parol  agreement  by  a  parchaser  of  real  estate  at  a  sherifiTs  sale  to  hold  the 
same,  and  to  convey  it  to  the  defendant  in  the  execution,  whenever  he  shall  repay 
to  the  purchaser  his  advances,  does  no&  raise  a  resulting  trust  enforceable  within 
the  proviso  of  the  Pennsylvania  act  of  April  22,  1S56,  }  4,  (P.  L.  533.)  unless  fraud 
is  clearly  shown  to  have  been  perpetrateci  upon  the  defendant  in  the  execution  at 
the  time  of  the  sale.  In  such  case  only,  can  a  trust  ex  mafeficio  arise,  the  evidence 
to  establish  which  must  be  clear,  explicit,  and  unequivocal. 

Error  to  court  of  common  pleas,  Blair  county. 

Ejectment  by  Peter  Smith  against  Jacob  Kraft  and  Philip  Kimmel,  to  re- 
cover a  lot  of  ground  in  the  city  of  Altoona. 

On  the  trial  before  Johnston,  P.  J.,  the  following  facts  appeared: 

In  1878  the  plaintiff  was  the  owner  of  a  lot  in  question.  On  a  judgment 
entered  against  Smith,  the  property  was  sold  by  the  sheriff  of  Blair  county 
on  twenty-seventh  April,  1878,  and  purchased  by  Lawrence  Kimmel.  Law- 
rence Kimmel  in  May,  1879,  sold  the  one-half  of  the  lot  to  his  son,  Philip 
Kimmel,  one  of  the  defendants.  Jacob  Kraft,  the  other  defendant,  is  a  tenant 
under  Lawrence  Kimmel.  The  plaintiff  below  claimed  that  under  a  verbal 
arrangement  made  between  him  and  Lawrence  Kimmel,  at  or  about  the  time 
of  the  sheriff's  sale,  Kimmel  was  to  purchase  the  property,  and  that  on  re- 
payment by  the  plaintiff  of  the  amount  of  the  bid.  and  other  claims  which 
Kimmel  was  to  pay,  aggregating  some  $600,  that  Kimmel  was  to  reconvey 
the  property  to  him;  that  this  agreement  was  to  have  been  reduced  to  writing 
and  signed  by  the  parties  the  evening  of  the  day  of  sheriff's  sale,  at  office  of 
H.  T.  Heinsling,  Esq.,  who  was  attorney  for  the  Smiths,  and  that  this  was 
not  done.  Ko  payment  was  made  by  Smith  prior  to  the  date  of  the  convey- 
ance to  Lawrence  Kimmel.  Immediately  after  said  conveyance,  Lawrence 
Kimmel  entered  upon  the  land  and  began  the  erection  of  a  dwelling-house 
thereon.  In  June,  1879,  the  wife  of  Smith  calledf  on  Lawrence  Kimmel,  ten- 
dered ^600,  and  demanded  a  reconveyance  of  the  land.  Ko  offer  was  made 
to  compensate  Kimmel  for  the  improvements.  The  tender  was  refused.  The 
present  suit  was  begun  April  20,  1883. 

The  defendants  claimed  that  at  the  time  of  the  sheriffs  sale  aforesaid. 
Smith  was  indebted  to  both  the  Kimmels,  father  and  son,  for  which  they  had 
no  lien,  and  that  when  the  property  was  advertised  for  sale  by  the  sheriff, 
they  thought  if  the  property  sold  cheap  they  might  buy  and  save  their  claim; 
that  on  the  nineteenth  April,  1878,  the  day  the  property  was  first  offered  by 
the  sheriff,  Lawrence  Kimmel  and  his  son  attended  and  bid  on  the  property; 
that  it  was  not  then  knocked  down,  but  adjourned  until  April  27th;  on 
this  second  day  of  sale,  Lawrence  Kimmel  did  verbally  agree  to  purchase 
and  give  Smith  a  chance  to  repurchase  it;  that  by  this  verbal  agreement  the 
Smiths  were  to  pay  $25  per  month,  and  to  allow  Kimmel  to  receive  the  rent 
of  the  premises  until  the  sum  of  $600  was  made  up.  The  $600  was  intended 
to  cover  the  amount  paid  by  Kimmel  to  the  sheriff,  KimmePs  account,  a  me- 
chanic's lien  which  one  Kline  had  against  Smiths  before  the  sheriff's  sale, 
some  taxes,  etc.,  which  Kimmel  had  to  pay  in  addition  to  his  bid'  under  the 
arrangement  at  time  of  sheriff's  sale.  The  defendants  denied  that  there  was 
to  be  any  written  agreement;  that  if  such  had  been  the  case,  the  sheriff's  deed 
was  not  acknowledged  until  August  26,  1878,  so  that  there  was  ample  time 
to  reduce  it  to  writing  if  such  had  been  the  agreement.  They  also  stated  that 
about  Christmas,  1878,  Mrs.  Smith,  plaintiff's  wife,  came  to  Altoona,  and 
told  Kimmel  that  she  knew  they  had  failed  in  their  agreement,  but  that  if  he 
would  agree  to  wait  until  Easter,  they  would  pay  the  whole  amount,  and  if 
they  did  not  they  would  let  the  property  go;  Mr.  Kimmel  replied:  "I'll  do 
better  than  that,  I  will  wait  until  first  May."    The  Smiths  having  failed  to 
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pay  by  the  first  May,  Kimmel  concluded  they  had  abandoned  all  idea 
purchasing  it,  and  then  sold  one-half  the  lot  to  his  son  Philip.  The  e' 
in  the  case  is  set  forth  at  length  in  the  opinion  of  the  supreme  court. 

The  plaintiff  requested  the  court  to  charge,  inter  alia,  as  follows: 

**(6)  The  allied  arrangement  between  Mrs.  Smith  and  Kimmel  t] 
money  should  be  repaid  to  Kimmel  at  or  about  Easter  of  1879,  and  if  i 
by  that  time  then  Smith  to  mal^e  no  further  claim,  even  if  such  arran] 
were  proved,  is  of  no  effect,  because  not  made  with  Smith  himself,  noj 
authority,  and  because  there  was  no  consideration  for  it. "  Anstoer,  Ai 
(Fourth  assignment  of  error.) 

**(7)  If  the  jury  find  that  it  was  agreed  between  Smith  and  Kimm< 
about  the  time  of  the  sheriff  ^s  sale  that  the  property  should  be  knocke 
to  Heinsling,  and  the  sheriff's  deed  made  to  Kimmel;  that  Kimmel  sho 
the  purchase  money,  and  the  record  debts  of  Smith;  that  Kimmel  shon 
the  property  of  Smith  until  Smith  should  repay  the  money  advanced  b 
mel,  and  then  reconvey  to  Smith, — then  the  transaction  was  a  mortga 
if  Smith  tenders  to  Kimmel  an  amount  sufficient  to  pay  him  the  amo 
vanced,  with  interest,  allowing  for  what  Kimmel  received  for  rents 
property,  the  plaintiff  is  entitled  to  recover."  Anstver,  Affirmed;  if  t 
are  satisfied  that  all  the  facts  alleged  have  been  proven.  (Second  assi^ 
of  error.) 

The  defendants  requested  the  court  to  charge,  inter  alia,  as  follows 

'*(!)  That  under  the  act  of  assembly  of  April  22,  1856,  'all  declaral 
creation  of  trusts  in  lands  are  required  to  be  in  writing  and  signed 
party  holding  the  title  therefor,  else  are  void;  except  resulting  trusts 
the  law  implies.*  "   Anstoer.  Denied  as  applying  to  this  case.    (First 
ment  of  error.  J 

"(8)  That  if  the  testimony  of  Philip  Kimmel,  Lawrence  Kimmel,  ai 
Maiy  Soler  is  believed,  viz.,  <  that  Mrs.  Smith,  representing  her  hi 
stated  that  If  they  did  not  pay  or  reimburse  Kimmel  by  Easter  they  wc 
want  the  property,'  and  the  money  was  not  paid  before  that  time,  or  1 
of  May  to  which  Lawrence  Kimmel  extended  it,  that  this  would  be  e 
of  Smith  having  abandoned  the  purpose  of  redeeming  the  property,  i 
verdict  must  be  for  the  defendants."  Anstoer,  This  point  raises  a  q 
of  fact  for  the  jury.  Its  weight  is  entirely  for  them.  (Third  assigni 
error.) 

'*(li)  That  the  evidence  In  the  case  fails  to  make  out  such  a  frat 
part  of  Lawrence  Kimmel  as  to  invalidate  the  sheriff's  sale,  and  the 
must,  therefore,  be  for  defendants."  Anstoer.  Befused.  (Sixth  assij 
of  error.) 

The  court  submitted  the  case  to  the  jury  upon  the  facts.  Verdict  ac 
ment  for  plaintiff.    Defendants  bring  error. 

H,  M,  Baldrige  and  il.  F.  Dively,  for  plaintiffs  in  error. 

The  act  of  1856  was  applicable.  The  mere  agreement  by  Kimmel 
until  Smith  repaid  him  his  advances  could  not  raise  a  trust  enforceabl 
out  writing  in  the  absence  of  fraud.  Bamet  v.  Dougherty,  32  Pa.  J 
Fox  V.  Heffner,  1  Watts  &  S.  372;  Jackman  v.  Ringland,  4  Watts  & 
The  evidence  was  insufficient  to  submit  to  a  jury.  KistUr^s  Appeal, 
St.  393;  McQinity  v.  McQinity,  63  Pa.  St.  38;  Plumer  v.  QuthrU,  76 
441.  The  fraud  which  will  convert  a  purchaser  at  sheriff's  sale  into  a 
ex  maZeflcio  must  have  been  fraud  at  the  time  of  the  sale,  not  in  any 
Queiit  breach  of  a  mere  promise.  Kellum  v.  Smith,  33  Pa.  St.  164.  I 
duty  of  the  trial  judge,  if  the  case  be  insufficient  in  equity,  to  take  it  fi 
Jury.  Elbert  v.  O'Neil,  102  P&.  St.  305.  Especially  when  the  plain 
induced  his  opponei^t  to  believe  that  the  contract  was  rescinded,  he  is 
titled  to  specific  performance.    Waahabaugh  v.  Stauffer,  81  Pa.  St.  497 
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ciflc  performance  will  not  be  decreed  in  case  of  laches  and  material  change  in 
the  circumstances.  DohnerVa  AppeaU  64  Pa.  St.  311;  Porter  v.  Dougherty, 
25  Pa.  St.  405. 

2>.  /.  Neff  and  if.  P.  Mwroine^  for  defendant  in  error. 

The  evidence  was  ample  to  submit  to  the  jury.  Faust  v.  IfaaSt  73  Pa.  St. 
295;  Sechrisfs  Appeal,  66  Pa.  St  237;  Heath's  Appeal,  11  Wkly.  Notes  Cas. 
317;  Christy  v.  Sill,  95  Pa.  St.  387;  Cook  v.  Cook,  69  Pa.  St.  443;  Qilhert  v. 
Hoffman,  2  Watts,  66.  The  case  was  within  the  exception  of  the  act  of  1856, 
and  that  act  was  therefore  inapplicable.  Kimmel  while  in  possession  was 
virtually  a  mortgagee,  and  was  not  entitled  to  compensation  for  improve- 
ments. Eberts  v.  Eherts.  55  Pa.  St.  110;  Oldenhaugh  v.  Bradford,  67  Pa. 
i>t.  104;  Heister  v.  Madeira,  3  Watts  &  S.  388;  Mellon  v.  Lemmon,  17  Wkly. 
Xotes  Gas.  71,  2  Atl.  Bep.  56. 

Green,  J.  The  third  assignment  of  error  must  be  sustained  because  the 
reply  made  by  the  learned  court  below  to  the  defendant's  eighth  point  was 
no  answer  to  it.  The  defendant  presented  certain  hypotiietical  facts  in  the 
point  and  requested  the  ipstruction  of  the  court  upon  the  effect  of  those  facts 
if  believed  by  the  jury.  The  answer  given  by  the  court  was:  "This  point 
raises  a  question  of  fact  for  the  jury;  its  weijght  is  entirely  for  them. ''  This 
was  no  answer  at  all,  as  it  gave  the  jury  no  instruction  as  to  what  they  might 
or  should  do  if  they  believed  the  facts  submitted  in  the  point.  There  was  ev- 
idence supporting  the  truth  of  the  facts  stated,  and,  therefore,  the  defendant 
was  entitled  to  an  affirmance  of  the  point  if  the  facts  were  believed.  But 
tlie  answer  was  neither  an  affirmance  nor  a  denial,  nor  did  it  submit  any  ques- 
tion whatever  to  the  jury,  and  it  was  therefore  erroneous.  The  answer  to 
the  plaintiff's  sixth  point  was  still  more  erroneous  because  it  contained  a  bind- 
ing instruction  upon  the  very  same  facts  covered  by  the  defendant's  eighth 
point,  and  took  away  from  the  jury  the  consideration  of  those  facts,  notwith- 
standing the  coui-t  also  told  the  jury  the  facts  were  for  them.  The  answers  to 
these  two  points  are  in  direct  antagonism,  and  therefore  misleading,  but  they 
are  also  incorrect  on  their  merits.  For  this  reason  the  fourth  assignment  of 
error  is  also  sustained. 

The  second  assignment  must  be  sustained  because  the  transaction  in  ques- 
tion was  in  no  point  of  view  a  mortgage,  and  in  fact  it  was  presented  In  the 
general  charge  as  a  sale  exclusively,  and  not  as  a  mortgage,  and  to  say  it  was 
both,  upon  the  same  facts,  was  necessarily  confusing  and  misleading  to  the 
jury.  The  plaintiff  could  only  recover  upon  the  theory  that  Lawrence  Kimmel 
was  a  trustee,  ex  maleficio,  for  the  plaintiff  because  of  fraud  in  the  making 
of  the  parol  agreement  to  convey  the  land  to  the  plaintiff.  Upon  that  theory 
the  case  was  tried,  and  there  was  none  other  upon  which  it  could  have  been 
tried.  The  sale  to  Kimmel  was  a  judicial  sale  made  by  the  sheriff,  who,  of 
course,  had  no  power  to  accept  a  mortgage.  The  character  of  such  a  trans- 
action is  well  determined  in  the  case  of  Fox  v.  Heffner,  1  Watts  &  S.  372, 
where  we  said:  "It  is  now  settled  by  repeated  decisions  that  if  one  buys 
property  at  sheriff's  sale  and  verbally  agrees  to  hold  it  in  trust  for  the  defend- 
ant, with  a  right  of  redemption  in  defendant  within  a  limited  period,  it  is  a 
contract  resting  in  parol  merely,  and  not  transferring  any  title  in  the  land." 
It  was  claimed  in  that  case  that  the  transaction  might  be  regarded  as  a  loan 
of  money,  but  we  said:  "The  deed  was  from  the  sheriff,  who  could  not,  by 
law,  accept  a  mortgage;  he  was  bound  to  make  au  absolute  deed  to  the  pur- 
chaser of  all  the  title  of  the  debtor  to  the  land."  In  the  case  of  Jackman  v. 
jKm^/and, 4  Watts  &  S.  150,  which  was  also  a  judicial  sale,  we  said:  "To 
bold  this  to  be  a  mortgage  when  in  truth  it  is  a  sale,  would  be  a  virtual  re- 
peal of  the  act  of  frauds;  besides  the  same  attempt  was  made  in  Fox  v.  Heff- 
ner,  without  success.*'    The  first  assignment  is  sustained  because  the  de- 
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fendant*s  first  point  is  undoubtedly  true  as  a  legal  proposition,  and  it  is  oe^ 
tainlj  applicable  to  the  facts  of  this  case. 

The  eieventh  point  of  the  defendants  raised  a  question  which  was  vital  to 
the  whole  of  the  plaintiff *s  case.  It  was  in  these  words:  ''That  the  evidence 
in  the  case  fails  to  make  out  such  a  fraud  upon  part  of  Lawrence  Kimmel 
as  to  invalidate  the  sheriff's  sale,  and  the  verdict  must,  therefore,  be  fur  de- 
fendants. "  The  answer  was:  "Refused. "  After  a  patient  and  critical  study 
of  the  whole  testimony  in  the  case,  we  are  of  opinion  that  this  point  should 
have  been  alDrmed  and  the  cause  withdrawn  from  the  Jury.  The  statiLS  of 
this  class  of  cases  is  well  defined  by  the  decisions  of  this  court.  In  constru- 
ing the  fourth  section  of  the  act  of  twenty-second  April,  1856,  we  held  in 
Bamet  v.  Dougherty,  32  Fa.  St.  371,  that  the  plain  meaning  of  the  enactment 
is  that  a  trust  in  laud  can  now  be  proved  in  no  other  way  than  by  writing. 
The  proviso  excepts  from  its  operation  resulting  trusts  such  as  the  law  im- 
plies, and  these  are  raised  only  from  fraud  in  obtaining  the  title,  or  from  pay- 
ment of  some  part  of  the  purchase  money  when  title  is  acquired.  In  the  case  of 
Kellum  V.  Smith,  33  Pa.  St.  158,  we  held  that  a  promise  to  purchase  real  estate 
at  a  sheriff's  sale,  and  to  convey  it  to  the  defendant  in  execution  whenever  he 
should  repay  to  the  purchasers  their  advances  to  him  does  not  raise  a  result- 
ing trust  in  favor  of  the  defendant.  Such  agreement  vests  in  the  former 
owner  no  interest  in  the  land  which  can  be  taken  in  execution  by  a  judgment 
creditor,  unless  there  was  fraud  in  the  purchase.  Mr.  Justice  Strong,  in 
delivering  the  opinion  of  this  court,  and  referring  to  the  ruling  of  the  court 
below  in  regard  to  raising  a  resulting  trust  upon  a  parol  agreement  at  a  sher- 
iff's sale  to  hold  in  trust  for  the  defendant,  said:  ''A  resulting  trust  cannot 
be  raised  in  such  a  way.  Such  a  trust  can  arise  only  from  the  payment  of  the 
purchase  money  or  from  fraud  in  the  purchase;  fraud  perpetrate  by  the 
grantee.  Here  the  purchase  money  of  the  sheriff's  sale  was  paid  by  Bell  & 
Co.,  and  consequently  the  beneficial  interest  as  well  as  the  legal  estate,  went 
to  them.  Had  there  been  fraud  in  that  purchase  they  might  have  been  held 
trustees  ex  maleflcio.  But  the  fraud  which  wiU  convert  the  purchaser  at  a 
sheriff's  sale  Into  a  trustee,  ex  mal^cio,  of  the  debtor  must  have  been  fraud 
at  the  time  of  the  sale.  Subsequent  covins  will  not  answer,  any  more  than 
subsequent  payment  of  the  purchase  money  will  convert  an  absolute  purchiise 
into  a  naked  trust.  When  the  purchaser  at  a  sheriff's  sale  promises  to  hold 
for  the  debtor,  and  afterwards  refuses  to  comply  with  his  engagement,  the 
fraud,  if  any,  is  not  at  the  siile,  not  in  the  promise,  but  in  its  subsequent 
breach.  That  is  too  late.  It  is  abundantly  settled  that  equity  will  not  decree 
such  a  purchaser  to  be  a  trustee,  unless  there  is  something  more  in  the  trans- 
action than  the  mere  violation  of  a  parol  agreement."  Both  of  the  foregoing 
decisions  were  reaffirmed  by  tliis  court  in  Kiatler^a  Appeal,  73  Pa.  St.  393,  In 
which  Mr.  Justice  Aonew  fully  reviewed  the  whole  subject  and  all  the 
authorities,  and  also  defined  the  character  of  the  testimony  which  is  neces- 
sary to  establish  a  trust  ex  maleflcio  in  this  class  of  cases.  On  pages  399, 400, 
he  said:  "The  evidence  to  establish  a  resulting  trust,  especially  one  arising 
ex  mal^cio^  which  is  an  imputation  of  fraud,  should  be  clear,  explicit,  and 
unequivocal.  McQinity  v.  McQinity,  63  Pa.  St.  3b;  Nixon's  Appeal,  Id.  279; 
Lingenfelter  v.  Richey,  62  Pa.  St.  123." 

Applying  the  foregoing  principles  to  the  facts  of  the  present  case  let  us  in- 
quire whether  there  is  enough  to  sustain  the  verdict  of  the  jury,  and  there- 
fore to  warrant  the  submission  of  the  cause  to  them.  It  is  entirely  undis- 
puted, indeed  it  is  alleged  by  the  plaintiff  that  Lawrence  Kimmel  purchased 
the  property  in  question  at  sherifl's  sale,  that  he  paid  the  whole  of  the  pur- 
chase money,  none  of  it  being  contributed  by  the  plaintiff,  and  that  the  agree- 
ment of  Kimmel  to  buy  and  hold  the  property  for  Smith,  the  plaintiff,  was  a 
verbal  agreement  only.  It  is  alleged  by  Smith,  but  denied  by  Kimmel,  that  a 
written  agreement  was  to  be  signed  after  the  sale,  but  none  such  ever  was 
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Signed,  and  the  case,  therefore,  stands  upon  a  verbal  agreement  only.  In 
order  to  bring  the  case  within  the  decisions,  an  allegation  of  fraud  in  the  in- 
ception of  the  title  is  set  up.  It  is  founded  upon  three  alleged  matters  of  fact, 
U>-wit:  (1)  That  trickery  was  practiced  in  obtaining  the  sheriff's  deed  with- 
out firat  executing  a  written  agreement;  (2)  payment  of  part  of  the  expenses, 
and  (3)  Inducing  persons  not  to  bid  at  the  sheriff's  sale,  who  otherwise  would 
have  done  so.  The  last  of  these  is  the  most  important,  and  if  it  was  sus- 
tained by  testimony,  the  case  was  properly  given  to  the  jury.  The  only  bid- 
ders alleged  to  have  been  deterred  were  Karl  Olmes  and  Richard  Schantz. 
As  to  Olmes  he  does  not  pretend  to  say  upon  his  examination  in  chief  that  he 
was  induced  by  Kiramel  to  abstain  fn/m  bidding  or  even  to  be  absent  from  the 
•ale.  On  cross-examination  he  testified  as  follows:  "Qvestion,  You  never 
saw  either  of  the  Kimmefe  before  the  sale  at  all?  Answer,  No,  sir.  I  saw 
them  but  I  never  spoke  to  them  before  or  since  on  this  subject;  not  since,  ex- 
cepting his  son  came  over  and  asked  me  if  I  was  subpoenaed,  and  I  told  him 
I  was.  Q,  There  was  nothing  said  about  not  going  to  the  sale  or  anytlilng^ 
of  that  kind?  A.  No,  sir,  not  to  me.  Nobody  tried  to  keep  me  away  froni 
the  sale."  Schantz  testified  to  a  conversation  not  with  Lawrence  Kimmel,. 
who  bought  the  property  at  sheriff's  sale,  but  with  Philip  Kimmel  and  his. 
wife,  as  follows :  **  Question,  St<ite  whether  you  intended  to  go  to  the  sheriff's 
sale,  and  if  you  didn't  go,  why  you  didn't  go.  Answer,  Well,  Mr.  Kimmel 
and  Mrs.  Kimmel  came  to  my  place  and  said  we  ought  not  to  run  this  property 
up,  they  were  going  to  pay  ns ;  on  account  of  them  going  to  buy  it  in  for  Smiths^ 
wanted  to  buy  it  as  low  as  they  can  on  account  they  were  poor.  Q,  Did  you 
go  to  the  sale?  A,  No,  sir."  Having  safid  that  Mrs.  Philip  Kimmel  and  her 
liusband  had  told  him  about  wanting  to  buy  the  property  in  for  Smiths  he 
wasasked:  ^'Qtiestian.  Did  ever  old  Mr.  Kimmel  tell  yon  that?  Answer,  No, 
sir;  he  never  came  to  my  place.  Q,  They  did  not  tell  you  not  to  bid  ?  A,  That's 
what  they  said,  they  didn't  want  to  put  up  the  property  because  they  wanted 
to  buy  it  back  for  Smiths.  Q,  And  this  Mrs.  Kimmel  and  Philip  told  you  and 
you  never  saw  Lawrence,  the  man  that  bought  it?  A,  No,  sir.  Q,  Were  you 
going  to  buy?  A,  Well,  I  guess  we  would  have  saved  that  bit  of  money,  it 
went  so  cheap.  •"♦♦<?.  Did  you  ever  ask  old  Mr.  Kimmel  afterwards? 
A,  No,  sir.  Q.  You  never  said  anything  to  him  about  the  claim  and  your 
money?  A,  No,  sir.  Q,  Had  you  any  agreement  with  him  that  you  were  to 
be  paid?  A,  No,  sir."  It  will  be  seen  at  once  that  the  foregoing  testimony 
of  these  two  witnesses  fails  entirely  to  connect  the  purchaser  Lawrence  Kim- 
mel with  any  effort  to  deter  bidders.  Neither  of  them  ever  had  any  conver- 
sation with  him  in  regard  to  the  sale.  Olmes  says  that  nobody  kept  him  from 
the  sale,  and  Schantz  fails  to  say  that  he  intended  to  be  present  at  the  sale  or 
to  bid  any  sum  whatever  for  the  property.  There  is,  therefore,  no  founda- 
tion in  testimony  for  the  allegation  that  the  purchaser  induced  any  one  to  be 
absent  from  the  sale  or  deter  any  one  from  bidding.  As  to  the  alleged  pay- 
ment of  part  of  the  expenses  it  amounts  to  nothing  but  an  assertion  by  the 
Smiths  that  some  one  or  more  of  them  paid  railroad  fares  for  themselves  and 
the  Kimmels  to  go  from  Altoona  to  Hollidaysburg  to  attend  the  sale,  and  paid 
also  for  some  beer  and  cheese  lunch.  As  to  the  lunch  they  admit  that  Philip 
Kimmel  "set  up"  the  entertainment  the  same  as  they  did,  and  as  to  railroad 
fares  the  Kimmels  deny  it  and  say  they  paid  their  own  fares,  but  however  the 
fact  may  be,  it  Is  immaterial  since  these  fares  constituted  no  part  of  the  costs 
or  expenses  of  the  sale. 

In  regard  to  the  verbal  agreement  that  a  written  agreement  should  be 
signed,  the  evidence  is  so  indefinite,  so  uncertain,  so  shadowy  as  to  what  its 
terms  were  to  be,  and  is  so  emphatically  denied  by  both  the  Kimmels  that  it 
cannot  for  one  moment  be  regarded  as  either  clear,  explicit,  or  unequivocal* 
As  to  what  the  agreement  was  the  only  persons  who  claimed  to  have  directly 
4X>mmunicated  with  Lawrence  Kimmel  were  Mrs.  Smith  and  her  husband,  the 
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plaintiff.    The  wife  was  by  far  the  most  active  person  in  the  business.     She 
describes  the  conversation  which  it  is  claimed  constituted  the  agreement  thas: 
** Question,  What  was  said  there  about  the  property?    Anstoer.  They  said 
they  were  going  to  buy  it  in,  going  to  sign  an  agreement,  and  as  soon  as  they 
had  their  money  back  I  should  take  it  back  again.    They  said  '  We  don' t  want  to 
cheat  you  out  of  your  property,  we  want  to  save  it.'     They  were  to  sign  an 
agreement  at  Heisling's  office  the  same  evening,  the  same  day.    Q,  Who  said 
they  were  going  to  buy  it  in  for  you?    A.  Both,  and  Philip  said,  *  Now,  Mrs. 
Smith  we  will  buy  it  in  for  you  and  we  are  going  to  sign  it  over  to  your  children 
and  you  can't  bail  anybody  nor  your  old  man  either.'     *    *    *    Q,  How  long 
were  you  to  have  to  buy  this  property  back?    A.  I  didn't  make  no  arrange- 
ment at  all  how  long  or  bow  I  would  pay.    I  just  told  him,  *  I  leave  it  in 
your  hands;'  he  could  take  it  out  in  rent  till  he  ha4  his  money  out,  what  be- 
longs to  him,  and  if  he  has  it  double;  he  shouldn't  be  a  loser,  he  should  gain 
oa  it,  and  if  he  gets  it  double  out  I  was  satisfied  too,  so  he  just  would  give  me 
my  property  back  when  he  has  his  money  all  out. "    This  almost  unintelligible 
jargon  discloses  the  most  profound  uncertainty  as  to  the  essential  features  of 
any  agreement.    Ho  w  long  was  the  plaintiff  privileged  to  redeem  ?    What  was 
Kimmel,  the  purchaser,  to  pay?    Was  his  own  debt  to  be  included  in  the  re- 
demption?   How  was  he  to  be  paid;  in  rents  only  or  in  an  absolute  payment, 
or  payments  directly  by  the  Smiths?    A  long  cross-examination  developed 
that  other  moneys  were  to  be  paid  besides  the  bid  at  the  sheriff's  sale,  certain 
debts  owing  by  Smith,  some  of  record  and  others  not  of  record,  but  it  is  ab- 
solutely Impossible  to  determine  from  the  testimony  what  these  debts  were. 
Some  were  denied  in  whole,  and  %Dme  in  part;  not  one  was  stated  with  any 
certainty.    Whether  Lawrence  Kimmel's  own  claim  was  to  be  paid  was  left  in 
complete  uncertainty,  and  hence  his  right  to  require  its  payment  cannot  be 
known.    Being  asked  about  this  debt  she  said :  "Yes,  sir;  we  did  owe  him  a 
store  bill,  but  he  had  no  judgment  or  anything  at  all  in;  I  gave  her  a  big  iron 
kettle,  and  a  kraut-cutter,  and  a  whole  lot  of  things  that  way;  she  didn't  say 
■anything  after  that,  that  I  owed  her  anything  or  not.     How  they  make  the 
bill  that  big  I  don't  know,  they  never  asked  me  to  pay,  they  didn't  say  a  word 
about  it."     This  is  but  a  sample  of  much  other  testimony  of  a  similar  sort. 
How  any  jury  could  determine  what  amount  should  be  paid,  or  tendered,  or 
Uiow  the  purchaser  at  the  sheriff's  sale  could  know  what  amount  he  had  a 
right  to  claim  before  his  obligation  to  reconvey  arose,  it  is  impossible  to  un- 
dei^stand. 

I'eter  Smith's  testimony  was  still  more  uncertain  than  his  wife's.  When 
«sked  to  tell  what  took  place,  he  said:  "When  my  property  was  sold  by  the 
sheriff  it  was  not  my  deed,  it  was  my  son-in-law's;  Lawrence  Kimmel  came  to 
4ny  house  and  said,  *  I  will  buy  it  in  for  you;  I  don't  like  to  see  you  lose  your 
•home;  I  will  take  it  so  long  and  rent  it  till  it  pays  the  whole  thing.'  ♦  *  ♦ 
4iueiition.  Did  you  ever  talk  with  Kimmel  before  you  went  to  Heinsling's? 
Answer,  Ko,  sir,  never;  that's  all  I  talked  to  Kimmel;  he  came  to  me  and 
says:  •  I  will  buy  it  in  and  take  it  in  rent;*  that's  all  I  know.  *  *  ♦  I 
owed  him  a  little  store  bill;  my  woman  settled  it;  I  don't  want  to  cheat  him 
out  of  a  cent.  Q.  How  much  were  you  to  pay  him  back  a  month?  A. 
I  never  made  a  bargain  that  way.  He  said  he  would  take  it  in  rent.  Q. 
How  much  rent?  A,  I  don't  know,  I  never  asked  him.  Q,  How  much 
did  you  expect  the  house  to  rent  for?  A,  That  Dutch  woman  gave  him  $2 a 
month. "  As  to  whether  there  was  to  be  a  writing  he  was  asked:  "Question. 
When  you  came  over  that  morning  to  go  to  Hollidaysburg  did  you  hear  any- 
thing about  a  writing?  Anstver.  No,  sir,  no  writing;  I  never  put  my  finger 
to  no  paper  or  pen.  Q.  There  wasn't  to  be  any  writing  about  it?  A.  No 
air.  I  thought  he  was  a  good  Christian;  that's  all  what  I  know.  ♦  *  * 
Q,  Did  you  sign  a  paper?  A.  I  signed  no  paper.  Q,  You  never  saw  one 
prepared?    A,  No,  sir.    Q.  You  don't  know  what  was  to  go  in  it?    A.  That 
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s  all  I  know.  Q.  You  donH  know  what  was  to  go  in  the  paper  that  Heins- 
ling  was  to  draw  up?  il.  He  sajs  he  would  go  over  there  to  Heinsling  and 
make  an  agreement.  Q,  What  was  to  go  in  that  agreement?  A.  I  don't 
know,  I  gave  him  my  deed  and  insurance  paper,  he  said  he  wanted  to  sign 
that  paper,  he  bought  it  in  for  me;  that  is  aU  I  know." 

This  witness  is  the  plaintiff  in  the  case.  He  seeks  to  recover  land  pur- 
chased and  paid  for  by  the  defendant  at  a  public  sheriff's  sale,  in  an  action 
brought  almost  five  years  after  the  sale  and  just  before  the  statute  of  limita- 
tions was  about  to  close  upon  it.  The  foundation  of  his  action  is  a  verbal 
agreement  with  the  purchaser  for  the  conveyance  of  the  property  to  him. 
Such  an  agreement  being  insufficient  to  confer  title,  it  is  alleged  there  was  to 
be  a  written  agreement.  When  inquired  of  upon  that  subject  he  flrat  says 
there  was  to  be  no  writing.  Afterwards  he  says  tliat  a  writing  was  to  be 
signed,  but  he  does  not  know  what  was  to  go  in  it.  Upon  such  testimony 
as  the  foregoing  he  asks  a  court  and  jury  to  give  him  the  land  purchased  by 
the  defendant  after  part  of  it  has  been  sold  to  another,  and  costly  improve- 
ments erected  thereon.  The  tender  made  when  a  conveyance  was  demanded 
was  totally  insufficient  to  compensate  for  the  improvements,  and  it  is  impos- 
sible to  tell  from  the  testimony  whether  it  was  sufficient  to  repay  the  defend- 
ant the  amount  to  which  he  was  entitled  under  any  phase  of  the  evidence. 
The  testimony  of  Mr.  Heinsling  in  no  manner  relieves  the  case  of  these  in- 
superable difficulties.  He  says  he  advised  that  a  writing  must  be  prepared 
and  that  the  parties  were  to  come  to  his  office  the  evening  of  the  sale,  and 
that  the  defendant  never  came.  What  the  specific  contents  of  the  agreement 
were  to  be  he  does  not  say.  He  is  sure  the  judgments  were  to  be  paid,  but  thinks 
other  debts  were  not,  but  what  the  actual  agreement  of  the  parties  was  he 
does  not  state  and  probably  does  not  know,  as  thev  had  already  met  before  he 
saw  them  and  come  to  whatever  understanding  they  did  have.  He  fails  en- 
tirely to  explain  why  he  did  not  notify  the  sheriff  not  to  deliver  the  deed  be- 
cause the  written  agreement  was  not  signed,  and  why  he  did  not  apply  to  the 
court  to  set  aside  the  sale  on  the  ground  of  fraud,  if  there  was  any  fraud,  and 
why  he  did  not,  at  least,  call  upon  the  defendant  to  execute  a  written  agree- 
ment if  one  was  to  be  signed.  Apart  from  the  entirely  inadequate  evidence 
as  to  what  the  verbal  agreement  was,  we  fail  to  discover  any  evidence  of 
fraud  or  trickei7  on  the  part  of  the  defendant  in  obtaining  the  sheriff's  deed. 
»itl)er  Heinsling  nor  any  other  witness  testifies  to  any  distinct  agreement 
by  Eimmel  that  he  would  enter  into  a  written  agreement  and  abstain  from 
taking  the  sheriff's  deed  until  he  had  done  so.  In  point  of  fact,  the  deed  re- 
mained with  the  sheriff  a  considerable  time  after  it  was  acknowledged,  and 
it  was  not  acknowledged  until  four  months  after  the  sale,  and  there  is  not  a 
particle  of  evidence  that  it  was  obtained  secretly  or  surreptitiously.  Kot  the 
slightest  effort  was  made  to  prevent  the  defendant  from  getting  it,  nor  at  any 
time  after  the  day  of  sale  was  any  demand  made  upon  him  to  execute  a  writ- 
ten agreement  or  to  abstain  frpm  taking  the  deed.  In  view  of  these  entirely 
undisputed  facts  it  is  impossible  to  understand  how  there  could  have  been  any 
real  engagement  to  enter  into  a  written  agieement  at  all.  The  evidence  of 
the  plaintiff,  his  wife,  and  Heinsling,  the  only  persons  who  testify  on  this 
subject,  is  entirely  unsatisfactory  and  insufficient  to  support  the  allegation  of 
fraud,  and,  without  cpnsidering  the  positive  denial  of  defendant  and  his  son, 
we  cannot  regard  it  ais  either  clear,  explicit,  or  unequivocal.  In  our  opinion 
it  would  be  doing  a  grave  injustice  to  permit  a  purchaser  at  sheriff's  sale  to 
be  deprived  of  his  land  upon  such  testimony  as  is  contained  in  this  case,  and 
we  think  the  jury  should  have  been  instructed  to  render  a  verdict  for  the  de- 
fendant.   Judgment  reversed. 
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Passenger  Conductors'  Life  Ins.  Co.  of  the  United  States  ©. 

bxrnbaum.^ 

{Supreme  C6wi  0/  Pennsylvania,    October  8, 1887.) 

1.  IvsuBAircR— Mutual  Bbnefit  Asiociatiokb— Assbssmrktb— Lboalitt  or. 

Upon  the  receipt  by  the  secretary  and  treasurer  of  a  mutual  benefit  aasodatioii 
of  notice  of  the  death  of  a  member,  he  submitted  the  same  to  the  board  of  direct- 
ors at  its  next  meeting.  The  proofs  of  death  not  having  arrived,  the  board  directed 
the  chairman  to  examine  them  when  they  should  arrive,  and,  if  fonnd  to  be  cor- 
rect, the  secretary  to  issue  notice  of  an  assessment.  The  proo&  afterwards  came, 
were  ex««uined  by  the  chairman,  and  an  assessment  made  accordingly.  The  by- 
laws of  the  association  required  all  assessments  to  be  made  by  the  board  of  direct- 
ors, and  provided  that  the  chairman  should  '*  approve  all  proofs  of  death  for  which 
an  assessment  is  to  be  ordered."  In  an  action  against  the  association  by  the  widow 
of  a  member  who  had  not  paid  this  assessment,  A^d,  that  the  assessment  was  valid; 
the  member  was  not  in  good  standing;  and  plaintiff  was  thereibre  not  entitled  to 
recover. 

2.  Pleading — Variakcb— Objegtioh  must  bx  Kaisso  at  Trial. 

Where  there  has  been  a  trial  on  the  merits,  the  judgment  will  not  be  disturbed 
because  the  cUlemUa  and  probata  do  not  agree.  The  objection  should  have  been  made 
on  the  trial,  and  the  trial  court  could  have  allowed  an  amendment.  When  not  so 
made,  the  supreme  court,  on  writ  of  error,  will  allow  it,  and  consider  the  narr 
amended. 

Error  to  common  pleas  No.  3,  Philadelphia  county. 

Assumpsit  hj  Sarah  F.  Bimbaum  against  the  Passenger  Conductors'  Life 
Insurance  Company  of  the  United  States,  to  recover  the  benefits  due  by  reason 
of  the  death  of  her  husband,  Charles  N.  Birnbaum.  Charles  X.  Birnbaum 
was  a  member  of  the  association  defendant.  At  a  meeting  of  the  board  of 
directors,  held  December  5,  1882,  notice  was  received  of  the  death  of  three 
members, — Skinner,  Gay,  and  Gillespie.  The  proofs  of  their  deaths  had  not 
been  presented .  ^he  board  directed  the  chairman  to  examine  them  when  they 
arrived,  and,  if  correct,  the  secretary  was  directed  to  issue  notices  of  an  as- 
sessment. The  proofs  afterwards  came,  were  examined,  and  found  correct, 
and  the  assessment  on  Skinner^s  death.  No.  117,  was  issued  in  January,  1883. 
Assessments  Nos.  118  and  119,  on  Gay's  and  Gillespie's  death,  were  issued  in 
February,  1883.  Birnbaum  had  notice  of  these  assessments,  but  did  not  pay 
any  of  them.  He  died  May  12, 1883.  The  number  of  members  at  that  day 
was  about  807. 

Article  2  of  the  constitution  ofthe  defendant  association  provides  as  follows: 
'*The  object  of  this  company  is  to  collect  money  from  its  members  for  the  re- 
lief of  the  widows,  heirs,  or  legal  representatives  of  deceased  members." 

By  section  4,  art.  1,  by-laws,  it  is  made  the  duty  of  the  directors  "to  order 
an  assessment  of  two  (2)  dollars  per  member  for  the  benefit  of  the  person  or 
persons  entitled  to  receive  such  assessments  upon  the  death  of  any  member; 
♦  ♦  ♦**  and  "to  choose  one  of  their  number  as  chairman,  who  shall  preside 
at  meetings  of  the  board  in  the  absence  of  the  president.  Said  chairman  shall 
indorse  all  checks  drawn  by  the  secretary  and  treasurer,  and  approve  all  proofs 
of  death  for  which  an  assessment  is  to  be  ordered.  Three  members  of  the 
board  shall  constitute  a  quorum  for  the  transaction  of  all  bu^ness." 

Article  5,  by-laws,  provides  "that,  in  case  of  intestacy  of  a  member,  the 
money  to  be  paid  shall  belong  to  and  be  paid  to  his  widow." 

Article  7,  by-laws,  enacts:  "Section  1.  When  the  death  of  a  member  of 
this  company  occurs,  notice  must  be  sent  to  the  president  and  secretary;  also 
a  certificate  from  the  attending  physician,  sworn  to  before  a  notary  public. 
Justice  of  the  peace,  or  a  clerk  of  a  court  of  record,  which  must  state  the 
caii3e,  time,  and  place  of  death;  also  a  notice  of  who,  as  representative  of  the 

>  Former  opinion  in  this  case,  reported  in  10  Atl.  Rep.  13S,  withdrawn,  and  the  opin- 
ion here  printed  substituted. 
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decedent,  is  entitled  to  receive  the  benefits,  giving  the  full  name  of  such  per- 
son, whether  executor,  widow,  or  administrator.  No  assessment  to  be  ordered 
bj  the  board  of  directors  unty  the  provisions  of  this  section  are  complied  with. 
Sec.  2.  Upon  the  receipt  of  the  proof  of  the  death  of  a  member  as  hereinbe- 
fore provided,  the  secretary  shall  submit  said  proof  to  the  board  of  directors, 
and  with  their  approval  shall  make  the  assessment,  copies  of  which  eball  be 
sent  to  each  corresponding  member  for  the  members  on  his  road  or  division, 
and  to  each  member  not  belonging  to  a  road  or  division  having  such  corre- 
sponding member  " 

Bj  section  3,  art.  8,  by-laws,  "each  member  shall,  upon  receipt  of  notice 
of  an  assessment, 'forward  to  the  secretary  and  treasurer,  or  pay  over  to  cor- 
responding member,  the  sum  of  two  (2)  dollars  for  the  benefit  of  the  pei-son  or 
persons  entitled  to  receive  the  same  on  account  of  the  death  of  a  member; 
such  money  to  be  forwarded  or  paid  over  in  time  to  be  received  by  the  secre- 
tary and  treasurer  within  ninety  (90)  days  of  the  date  said  assessment  lias 
been  made."  ■ 

And  by  section  3,  art.  6,  it  is  provided  that,  "at  the  expiration  of  ninety 
(90)  days  from  the  date  of  assessments,  tlie  secretary  and  treasurer  shall  pay 
over  such  amounts  as  may  have  been  collected  on  such  death  assessments  to 
the  party  or  parties  entitled  to  receive  the  same,  and  said  party  or  parties  shall 
receipt  for  the  amount  so  received,  and  release  the  company  from  any  further 
liability." 

By  article  6  it  is  provided  that  "all  assessments  must  be  received  by  the 
treasurer  within  ninety  (90)  days  after  notice  thereof  shall  have  been  sent  by 
the  treasurer  to  the  corresponding  member  of  each  road  or  division,  and  to 
each  member  not  belonging  to  a  road  or  division  having  such  corresponding 
member.  The  corresponding  member  is  the  agent  of  the  individual  members 
of  his  road  or  division,  and  this  company  shall  not  be  liable  for  the  omission 
of  a  corresponding  member  to  notify  the  individual  members  of  his  road  or 
division  of  any  assessment,  or  for  his  omission  to  remit  amounts  collected  by 
him  for  such  assessments;  and  no  assessment  shall  be  considered  as  having 
been  paid  until  actually  received  by  the  treasurer,  whose  receipt  shall  be  the 
only  evidence  of  such  payment.  In  case  the  assessment  due  by  any  member 
shall  not  have  been  paid  by  him.  and  received  by  the  treasurer,  within  ninety 
days  after  notice  of  its  assessment  shall  have  been  sent  by  the  treasurer  to  the 
corresponding  member  of  the  road  or  division  to  which  such  member  may  l)e- 
long,  (or  in  case  such  member  does  not  belong  to  a  road  or  division  having 
a  corresponding  member,  then  within  ninety  days  after  notice  shall  have  been 
sent  by  the  treasurer  to  such  member,)  then  such  person  shall  immediately 
cease  to  be  a  member  of  this  company,  and  shall  immediately  forfeit  all  the 
rights,  privileges,  and  benefits  thereof." 

The  court  instructed  the  jury  that  assessment  No.  117  was  not  made  ao- 
fording  to  the  by-laws,  and  was  therefore  illegal,  and  that  the  members  were 
not  bound  by  it,  and  directed  them  to  render  a  verdict  for  plaintiff.  Verdict 
accordingly  for  plaintiff  for  $1,802.09,  and  judgment  thereon;  whereupon  de- 
fendant look  this  writ. 

KorrU  8.  Barratt  and  John  Samuel,  for  plaintiff  in  error. 

The  narr  averred  a  promise  to  pay  absolutely  a  certain  sum.  The  proof 
was  a  promise  to  assess  each  member  two  dollars,  and  to  pay  over  what  was 
collected.  This  is  a  variance.  The  narr  was  not  demurrable,  and  the  va- 
riance is  not  covered  by  the  verdict.  1  Chit.  PI.  308;  Stump  v,  Hutchinson, 
11  Pa.  St.  633;  Curtis  v.  Insurance  Co.,  48  Conn.  98.  This  is  not  an  insur- 
ance company,  but  "a  mere  machine  to  collect  assessments."  Supply  Co,  v. 
Thompson,  17  Wkly.  Notes  Cas.  332,  3  Atl.  Rep.  439;  In  re  Insurance  Co., 
9  Ins.  Law  J.  145;  (U.  S.  Cir.  Ct.  N.  D.  Illinois;)  Com.  y.Aid  Ass'n,  94  Pa. 
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St.  488;  state  v.  Protective  Ass'n,  26  Ohio,  19.    The  assessment  (No. 
was  legally  levied.  • 

W.  JR.  McAdam,  Jr.^  and  Henry  BtMdd,  for  defendant  in  error. 

Assessment  No.  117  was  made  without  authority.  BowstoeU  y.  Aid  L 
15  Reporter,  5.  After  a  trial  on  the  merits,  a  verdict  will  not  be  dist 
for  such  a  variance  as  this.    Braum  v.  €Hlmore,  d2  Pa.  St.  40;  Com.  v.  i 

4  Phila.  95. 

Paxson,  J.  We  think  the  court  below  erred  in  instructing  the  jur; 
assessment  No.  117,  upon  the  death  of  Sldnner,  was  illegal.  The  only 
mony  upon  this  point  was  that  of  Walter  Lackey,  the  secretary  and  tres 
of  the  defendant  company,  called  by  the  plaintiff.  He  said :  '*  At  the  m< 
of  December  5, 1882,  there  was  present,  of  the  directors,  South  wick,  Gc 
and  Kenney.  I  submitted  to  the  board  at  that  meeting  the  notice  I  hi 
oeived  of  the  death  of  Richard  L.  Skinner.  The  proofs  of  this  death  no 
ing  arrived,  the  board  directed  the  chairman  of  the  board  of  directors 
amine  them  when  they  should  arrive,  and,  if  found  to  be  correct,  I  w 
structed  to  issue  notice  of  an  assessment.  The  proofs  afterwards  came, 
examined  by  the  chairman  of  the  board  of  directors,  who  found  them  co 
and  who  approved  them,  and  assessment  No.  117  was  made  accordingly 
other  meeting  of  the  board  of  directors  was  held  until  March,  1883.  * 
There  was  no  other  vote  of  the  board  of  directors  ordering  assessment.  ♦ 
As  the  proofs  of  Mr.  Skinner's  death,  not  being  made  at  the  December 
ing,  could  not  have  been  acted  upon  by  the  board  until  March,  in  orde 
his  representatives  should  not  be  delayed  in  getting  their  money,  it  w 
i-ected  that  when  the  proofs  should  arrive,  and  if  found  correct  by  the 
man  of  the  l)oard  of  directors,  and  approved  by  him,  I  was  directed  to 
notice  of  the  assessments.  This  was  the  ordinary  custom  of  the  board, ' 
the  proofs  of  death  had  not  come  to  hand  with  notice  of  death,  and  was 
for  the  convenience  of  members,  so  that  money  to  which  they  were  ei 
could  be  sooner  collected  and  paid  over. " 

It  is  conceded  that  if  Birnbaum  was  in  default  his  widow  has  no  ( 
That  he  did  not  pay  assessment  No.  117  is  not  disputed.  It  is  said,  hov 
that  it  was  illegally  assessed.  That  it  was  done  in  entire  good  fait 
hardly  be  questioned.  That  it  was  done  in  such  manner  as  to  save  dela; 
give  the  deceased  member's  family  their  money  as  early  as  practicable, 
equally  clear.  The  mode  of  making  the  assessments  was  the  usual  mod( 
was  done  by  a  mutual  association  of  which  Birnbaum  was  a  member, 
was  admittedly  a  just  and  proper  assessment, — one  which  the  compan 
bound  in  good  faith  to  make. 

The  principal  objection  to  the  assessment  is  that  it  was  not  made  1 
board,  but  by  the  chairman  of  the  board.  We  do  not  so  understand  the 
mony.  The  assessment  was  ordered  by  the  board,  subject  to  the  appro 
the  proofs  of  loss  by  its  chairman.  Section  4  of  the  by-laws  express! 
vides  that  the  chairman  shall  '*  approve  all  proofs  of  death  for  which  an  { 
ment  is  to  be  ordered. "  The  fact  of  the  death  of  Skinner  was  before  the 
in  December,  but  the  proofs  required  by  the  rules  had  not  come  in. 
received  in  proper  form,  the  duty  of  ordering  an  assessment  followed  of  c 
We  do  not  think  what  the  board  did  in  the  matter  was  so  irregular  as 
void,  and  to  justify  Birnbaum  in  refusing  to  pay  his  dues. 

There  would  have  been  more  force  in  the  point  that  the  allegata  ai 
probata  did  not  agree,  if  such  an  objection  had  been  made  upon  the  t 
this  case.  While  it  is  conceded  that  the  narr  does  not  set  out  the  ca 
action  properly,  the  case  has  been  tried  upon  the  merits,  and  we  wou 
disturb  the  judgment  on  that  ground.  The  court  below  could  have  al 
an  amendment  if  the  point  had  been  taken  on  the  trial.  We  will  allow  i 
and  consider  the  narr  amended. 
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Upon  the  whole,  we  are  of  opinion  that  the  judgment  must  be  reversed. 
We  could  have  said  this  before,  if  the  plaintiff  in  error's  paper  book  had  con- 
tained any  evidence  that  an  exception  had  been  taken  below.  The  opinion 
heretofore  filed  is  now  withdrawn,  the  judgment  entered  thereon  vacated,  and 
the  judgment  below  reversed. 

Pennsylvania  8.  Y.  B.  tSo.  v.  Kbllicr. 
{ffupr€me  Oourt  of  Prnmsylvania.    October  3,  1887.) 

1.  Emtnsnt  Domaiw— ABsrasMEWT  OF  Dahagxs  fob  Pbopebty  Taken— Evidence  of— 

Title. 

In  an  action  to  aflsess  damages  for  property  taken  by  a  railroad  company  in  the 
right  of  eminent  domain,  where  the  title  is  in  dispute,  evidence  that  part  of  the 
preinises  in  question  did  not  belong  to  plaintilf,  and  that  his  claim  is  excessive,  is 
admissible. 

2.  Same. 

Whatever  facts  tend  to  enlighten  the  jury  on  the  subject,  and  thus  enable  them 
to  reach  a  correct  conclusion  as  to  the  value  of  the  property  taken,  are  admissible. 

Error  to  court  of  common  pleas,  Berks  county. 

Appeal  by  the  Pennsylvania  Schuylkill  Yalley  Railroad  Company  from  the 
report  of  viewers  awarding  to  Jefferson  M.  Keller  damages  for  property  taken 
from  him  by  said  company.  It  was  agreed  that  the  cause  be  put  at  issue 
under  the  form  of  an  action  of  assumpsit  and  that  the  same  be  tried  under 
the  general  issue  of  noii  asaumpait  without  pleading,  the  plaintiff  taking  the 
affirmative  of  the  issue. 

On  the  trial,  before  Sassaman,  J.,  it  appeared  that  in  1872  plaintiff  ac 
quired  a  piece  of  property  on  which  was  erected  an  ice-house,  which  he  sub- 
sequently enlarged,  situate  on  the  northern  side  of  a  large  pond,  at  the  mouth 
of  Wyomissing  creek.  The  original  deed  from  Isaac  Shaneman  to  Huber  and 
Weis,  from  whom  Keller  claimed  title  by  mesne  conveyances,  contained  this 
clause:  "Benjamin  F.  Huber  and  Jacob  Weis,  their  heirs  and  assigns,  shall 
have  also  the  right  and  privilege  to  use  the  water  of  the  creek  on  Isaac  Shane- 
nmn's  land,  namely,  to  get  ice  in  winter-time,  and  to  make  ice-cream  in  sum- 
mer-time; and  Isaac  Shaneman  shall  have  the  right  to  use  of  the  ice  obtained 
on  the  said  creek  or  pond  free  of  charge,  namely,  for  his  own  family  use. '' 
In  1882,  Keller  purchased  from  the  Schwartz  estate  a  small  parcel  of  land  on 
the  other  side  of  the  pond,  which  extended  partly  into  the  pond,  and  then 
cleansed  and  enlarged  the  pond,  changing  the  course  of  the  current  therein. 

In  November,  1883,  defendant  located  its  railroad  upon  plaintiff's  property, 
taking  the  ice-house  ahd  a  portion  of  land  purchased  from  the  Schwartz  es- 
tate, and  constructed  a  high  bank  through  the  pond,  practically  destroying 
plaintiff's  ice-plant. 

Plaintiff  offered  evidence  to  show  the  value  of  the  pond  for  obtaining  ice,  its 
favorable  location,  the  natural  adaptability  of  the  property,  the  purity  of  the 
ice  obtained  therefrom,  and  the  proximity  of  the  plant  to  consumers.  Ob- 
jected to.  Objection  overruled.  Evidence  admitted.  (Twenty-sixth  to  thirty- 
sixth  assignments  of  error.) 

Defendant  proposed  to  ask  its  witnesses,  and  to  cross-examine  those  of  the 
plaintiff,  as  to  the  state  and  condition  of  the  Union  canal,  into  which  the 
water  from  the  pond  in  question  flowed,  as  affecting  the  market  value  of  plain- 
tiff's property  at  the  time  of  defendant's  appropriation  of  it.  Objected  to. 
Objection  sustained.  Exceptions.  (Fifth  to  twelfth  and  twentieth  assign- 
ments of  error.) 

Defendant  offered  to  show  that  it  was  the  owner  of  a  tract  of  land  running 
through  the  pond,  being  the  same  land  that  plaintiff  claimed  was  part  of  the 
grant  to  him  from  the  Schwartz  estate.  Objected  to.  Objection  sustained. 
Exception.    (Fourteenth  to  nineteenth  assignments  of  error.) 

Defendant  offered  to  prove,  and  asked  the  court  to  charge,  tnat  the  grant  of 
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Shaneinan  to  Huber  and  Weis  gave  to  the  grantees,  their  heirs  and  assigns, 
the  right  lo  gather  ice  on  the  creek  or  pond  in  question  for  the  purpose  of 
manufacturing  ice-cream  onIy»  and  not  for  the  general  purposes  of  merclian- 
dise  and  sale.  The  court  refused  the  offer,  and  charged  as  follows:  ''So  far 
as  the  grant  in  the  deed  of  Shaneman,  outside  of  granting  the  fee,  the  court 
have  no  hesitation  in  saying  to  you  that  it  is  general  in  its  extent.  The  grant 
runs  in  two  parts.  The  first  is  'gamely,  to  get  ice  in  winter-time.*  That  is 
a  grant  of  itself.  Then  there  is  an  addition  to  that,  '  and  to  make  ice-cream 
in  summer-time.'  The  court,  of  course,  understand  nothing  about  the  busi- 
ness of  making  ice-cream,  and  do  not  know  to  what  extent,  or  whether  such 
a  creek  or  stream  would  enter  into  the  making  of  ice-cream,  and  can,  there- 
fore, say«iothing  about  it  beyond  that,  in  the  mechanical  process  of  making 
it,  ice  enters  as  an  element.  All  we  can  say  is  that,  so  far  as  the  grant  is  con- 
cerned, it  is  in  general  terms:  *To  get  ice  in  winter.'  That  means  just  ex- 
actly what  those  words  would  usually  and  ordinarily  mean.  It  means  to  get 
ice  in  winter, — ^Just  what  the  words  are.  Then  there  is  an  addition  to  it.  The 
word  '  and '  is  a  particle  of  addition,  and  it  may  be  used  to  connect  two  things 
together;  as,  for  instance,  we  say  'one  and  one  are  two,'  or,  <twoand  two  are 
four.'  That  is,  it  adds  one  to  the  other  and  then,  it  makes  the  sum  of  ad- 
dition. Or  it  may  be  between  two  sentences.  Thus  we  speak  of  the  cold  in 
winter,  and  of  the  heat  in  summer.  There,  two  sentences  are  added  to  each 
other.  And  so  the  grant  says,  *  and  to  make  ice-cream  in  summer.'  There  is 
an  addition  to  what  it  was.  If  the  grant  were  only  *  to  get  ice  in  winter- 
time,' that  w^ould  be  the  end  of  it,  and  the  grantee  would  have  no  use  of  this 
place  at  all  in  summer.  He  could  get  ice  in  winter,  and  that  would  be  aU. 
But  when  it  goes  further  and  says,  'and  to  make  ice-cream  in  summer-time,' 
it  sfives  him  a  right  to  go  there  and  use  it  in  summer-time,  just  in  the  ordi- 
nary meaning  of  tliose  terms.  If  those  words  meant  anything  else,  or  were 
intended  to  have  meant  anything  else,  we  could  not  look  into  it  now,  because 
the  parties  are,  both  grantee  and  grantor,  held  to  their  grant. "  (First  to 
fourth  assignments  of  error.) 

Verdict  and  judgment  for  plaintiff,  $157,500.87};  whereupon  defendanl 
took  this  writ: 

Isaac  HUster  and  Cyras  G,  Derr,  for  plaintiff  in  error. 

The  value  of  the  whole  property  unaffected  by  the  road,  and  as  affected  by 
it,  is  the  true  standard.  The  jury  are  to  value  the  injury  to  the  property 
without  reference  to  the  person  of  the  owner  or  the  actual  state  of  his  bnsi- 
ness.  Navigation  Co.  v.  Thobum,  7  Serg.  Sc  R.  422;  Railroad  Co.  v.  Burson, 
61  Pa.  St.  869;  Railroad  Co.  v.  Hottenstine,  47  Pa.  St.  80;  Navigation  Co. 
V.  Farr,  4  Watts  &  8.  872;  Bearle  v.  Railroad  Co..  83  Pa.  St.  64.  A  railroad 
company  must  be  permitted,  in  a  proceeding  of  this  sort,  to  dispute  his  title 
to  the  property  for  which  damages  are  claimed.  Church  v.  Railway  Co.f  45 
Pa.  St.  339;  Railroad  Co.  v.  Obert,  109  Pa.  St.  193,  1  Atl.  Rep.  398. 

H.  C,  Q.  Reber  and  George  F.  Baer,  for  defendant  in  error. 

The  company  was  estopped  by  its  proceedings,  and  by  the  form  of  theissne, 
from  disputing  the  claimant's  title.  Church  v.  Railtvay,  45  Pa.  St.  340;  Mo- 
Curdy  V.  Railroad  Co,,  8  Wlcly.  Notes  Gas.  144;  Railway  Co.  y.Bryantt  57 
111.  473;  Railroad  Co.  v.  Camp,  45  Ga.  180;  Railroad  Co.  v.  Owen^  8  Kan. 
409;  Railroad  Co.  v.  Laurie,  63  lU.  264;  Rippe  v.  Railroad  Co.,  23  Minn. 
18;  Knavft  v.  Railroad  Co.,  22  Minn.  173.  Assuming,  however,  that  the 
question  of  title  could  be  raised,  plaintiff  in  error  made  no  offer  which  tended 
to  disprove  Keller's  title.  Railroad  Co.  v.  fiose,  74  Pa.  St.  368 ;  Railroad  Co, 
V.  Qearhart,  *81  Pa.  St.  263;  RaUroad  Co.  v.  Rose,  74  Pa.  St.  368;  Railroad 
Co.  Y.Hill,  56  Pa.  St.  464;  Railroad  Co.  v. Patterson,  107  Fsi.  St.  461;  King 
V.  Railway  Co.,  17  Amer.  &  Eng.  R.  Gas.  95;  County  v.  Bridge  Co.,  16  Wkly. 
Notes  Gas.  270. 
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Stkrrett,  J.  The  grant  from  Shaneman  to  Huber  and  Weis  was  correctly 
construed  by  the  court  below,  and  hence  there  is  no  error  in  the  rulings  com- 
plained of  in  the  first  four  specifications. 

Evidence  tending  to  show  the  polluted  condition  of  the  water  in  the  canal, 
as  affecting  the  market  value  of  the  property  in  question  at  the  time  it  was 
appropriated  by  the  railroad  company,  should  have  been  received,  and  sub- 
mitted to  the  jury.  The  evidence  proposed  may  have  been  entitled  to  very 
little  weight,  but  still  it  was  proper  for  their  consideration.  The  fifth  to 
twelfth  specifications,  inclusive,  together  with  the  twentieth,  are  therefore 
sustained. 

As  the  basis  of  his  claim  for  damages,  it  was,  of  course,  incumbent  on 
plaintiff  below  to  show  title  to  the  property  claimed  by  him,  and  appropriated 
by  the  railroad  company,  and  its  fair  market  value  at  the  time  it  was  taken. 
On  the  other  hand,  the  company  had  a  right  to  rebut,  by  proving,  if  it  could, 
that  part  of  the  premises  in  question  did  not  belong  to  plaintiff,  and  that  his 
claim  was  excessive.  There  is  nothing  in  the  form  of  the  issue  or  the  plead- 
ings to  preclude  defense  on  either  of  these  grounds.  The  offers  of  evidence 
bearing  on  these  points,  and  referred  to  in  the  fourteenth  to  nineteenth  speci- 
fications, inclusive,  should  have  been  received,  and  submitted  to  the  jury, 
with  proper  instructions  as  to  its  effect. 

The  remain!  ng  specifications  are  not  sustained.  The  property  appropriated 
by  the  railroad  company  was  an  ice-plant,  operated  as  such  by  plaintiff  below. 
Its  value  depended  on  its  location,  facilities  for  conducting  the  business, 
proximity  to  market,  etc.  Facts  tending  to  enlighten  the  jury  on  these  sub* 
jects,  and  thus  enable  them  to  reach  a  correct  conclusion  as  to  its  value,  were 
therefore  admissible.  The  principles  of  law  applicable  to  claims  such  as  this 
have  been  so  often  stated  that  it  is  unnecessary  to  repeat  them. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


MoWiLiiiAMs'  Appeal. 

{Supreme  Cowrt  of  Ptnjisylvania.    October  8, 1887.) 

1.  Will— DiBicnow  fob  Salx  of  Land— (>>kvbb8ion— Lijw  of  Dbcbobvib'  Dbbtb. 

A  provision  in  a  will  that  land  be  sold  after  seven  years  from  the  date  of  the  death 
of  the  testator  is  a  conversion  of  the  realty  fronj  the  time  of  the  death  of  the  testa- 
tor, and  hence  the  provision  of  the  Pennsylvania  act  of  February  24, 1834,  as  to  the 
lien  of  decedents'  debts,  does  not  apply. 

2.  ExBcirroBs  and  Administbatobs— Pbesentatiov  of  Claims— LrifrrATioir—PATMBNT 

OF  Jktbbkst. 

Payments  of  interest  by  executors,  and  promises  to  pay  claims,  will  not  toll  the 
statute  of  limitations ;  bat  where  it  appears  that  the  reason  for  the  non-presenta- 
tion of  a  claim  within  the  six  years  was  to  enable  the  executors  to  carry  out  the 
intention  of  the  testator,  and  where  the  executors  were  personally  benetited  by  an 
af^reement  not  to  present  the  same,  the  statute  of  limitations  will  not  be  applied. 

Appeal  of  Robert  Curry  McWilliams  and  John  Woods  McWilliams,  legatees 
under  the  will  of  John  McWilliams,  deceased,  from  decree  of  orphans*  court, 
Montour  county,  confirming  the  report  of  the  auditor  appointed  to  distribute 
the  balance  in  the  hands  of  the  executor  of  John  McWilliams,  deceased. 

The  auditor,  James  Scarlet,  Esq.,  found  the  following  facts:  John  Mc- 
Williams died  August  7,  1876,  leaving  a  widow  and  four  children.  His  will 
provided,  inter  alia^  as  follows: 

**Item  8.  I  give  and  bequeath  unto  my  beloved  wife,  Margaret  McWilliams, 
all  my  real  estate  for  the  term  of  seven  years,  the  rents  and  proceeds  to  be  ap- 
plied to  the  payments  of  my  debts,  and  is  to  t)e  used  in  no  other  way  except  so 
much  as  maybe  necessary  for  her  to  live  on;  and  I  do  hereby  appoint  my  son, 
Robert  C.  McWilliams,  to  collect  the  rents  of  all  the  farms,  and  pay  the  same 
over  to  my  creditors,  at  which  time  my.  beloved  wife,  Margaret  McWilliams* 
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will  relinquish  the  claim,  and  take  full  possession  of  the  brick  house  and 
yearly  rental  of  said  farm,  as  long  as  she  remains  my  widow." 

"Item  5.  I  do  order  and  direct  that  my  executor  shall  and  will  within  i 
years  after  my  decease  (that  is,  after  the  expiration  of  the  seven  years)  h 
all  my  estate  praised  and  sold,  and  after  all  my  debts  is  paid  the  balance  U 
equally  divided  between  my  daughter,  Mary  E.  Kimble,  and  my  sons,  Jai 
C.  Mc Williams  and  Robert  C.  Mc Williams  and  John  Woods  Mc Williams 
soon  as  it  can  be  consistently  done." 

It  appears  that  on  April  1, 1868,  tostator  made  a  promissory  note  to  the  oi 
of  Robert  and  Samuel  Gurry  for  $3,180,  payable  in  one  year,  and  on  Apri 
1874,  he  executed  a  similar  note  to  the  same  parties  for  $2,078.44,  payabh 
one  day  from  date.  The  interest  on  these  notes  was  regularly  paid  by 
maker  during  his  life-time,  and  after  his  death,  on  April  2,  1877,  R.  C.  J 
Williams,  executor,  and  his  two  brothers,  John  Woods  M cWilliams  and  Jai 
C.  Mc  Williams,  joined  in  a  judgment  note  to  the  claimants,  Robert  and  S: 
uel  Gurry,  for  the  amount  of  three  years*  interest  on  the  two  notes  here  ] 
sented  for  allowance,  and  a  considerable  sum  of  money  besides,  then  borrow 
by  the  executor  from  the  claimants  to  pay  debts  of  the  estate  due  to  other  ] 
sons;  that  the  said  transaction  of  loan  and  interest  adjustment  had  been  ] 
posed  by  the  widow,  and  requested  by  her  and  the  parties  signing  the  note, 
the  benefit  of  the  estate  to  pay  the  debts  of  the  estate;  that  it  was  required 
the  due  execution  of  the  will,  and  Intended  by  the  parties  to  the  transact 
to  operate  to  that  end;  that  it  was  in  aid  of  the  executor  and  the  wido^A 
carrying  out  the  trusts  of  the  will;  that  it  was  a  recognition  by  the  ] 
ties  of  tbe  existence  of  those  trusts,  and  a  virtual  assent  by  the  claimants 
their  execution;  that  subsequently,  and  until  April,  1882,  interest  was 
nually  paid  by  the  executor  upon  the  claimants'  notes,  and  indorsed  by  ] 
thereon  except  one  year,  when  payments  were  made  through  his  brotl 
James  G.  Mc  Williams,  and  indoraed  by  the  latter  upon  the  notes,  and  exc 
also  the  last  annual  payment  in  1882  upon  one  of  the  notes,  for  which  a  k 
receipt  was  taken  by  the  executor;  that  the  executor  repeatedly  promised 
claimants,  throughout  the  years  he  was  paying  interest  on  the  notes,  to 
said  notes  from  moneys  to  come  into  his  hands  under  the  provisions  of 
will;  that  all  these  payments  of  interest  were  stated  in  the  first  account 
made  for  and  on  account  of  the  estate,  aggregating  a  large  sum  .of  money, 
were  allowed  and  confirmed  by  the  court,  without  exception  or  objection 
any  one  interested  in  the  estate;  that  by  direct  proof  as  to  the  widow 
Woods  Mc  Williams,  and  James  C.  Mc  Williams,  some  of  these  payments 
interest  were  made  with  their  knowledge  and  consent  by  the  executor;  t 
within  a  short  time  after  the  death  of  the  testator,  there  was  an  understa 
ing  and  agreement  between  the  Gurry  claimants  and  the  executor,  at  the 
stance  ot  the  said  executor,  by  which  the  claimants  agreed  to  postpone 
payment  of  their  notes,  except  the  annual  interest  thereon,  until  the  ot 
debts  of  the  estate  could  be  paid  by  tbe  executor  under  and  pui-suant  to 
provisions  of  the  will,  which  agreement  the  complainants  have  fully  comp! 
with. 

The  executor  filed  his  first  and  partial  account  on  September  15,  1884,  i 
the  same  was  confirmed  absolutely  December  20, 1884.  Credits  were  clair 
by  the  executor  for  all  of  those  payments  made  to  the  appellees  on  accouni 
their  notes,  and  were  allowerl  and  confirmed  by  the  court,  without  exceptior 
objection  by  any  one.  The  payments  were  made  by  the  executor,  with  the 
proval  and  concurrence  of  the  widow  and  all  parties  in  interest.  The  tei 
tor,  at  the  time  of  his  death,  was  the  owner  of  four  valuable  farms,  and 
payments  made  by  the  executor  have  been  from  moneys  derived  from  a 
farms. 

Proceedings  in  partition  were  had,  and  Robert  G.  McWilliams  presente 
petition  asking  that  one  of  the  tracts  be  awarded  to  him  at  the  appraisemc 
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to-wit,  920,2^.  James  G.  McWilliams  a]so  presented  a  petition  asking  that 
another  of  the  tracts  be  awarded  to  him  at  the  valnation,  tu-wit,  $10,580. 
The  court  awarded  these  tracts  to  the  respective  petitioners,  directing,  in  each 
case,  *'that  60  per  cent,  thereof  be  paid  in  cash  to  the  executor,  for  the  pay- 
ment of  debts,"  etc.  Before  receiving  the  60  per  cent.,  the  executor  was  di- 
rected to  enter  into  bond,  payable  to  the  commonwealth,  with  surety,  to  be 
approved  by  the  court,  in  924,200,  on  tlie  award  of  the  one  tract;  and  $12,700, 
on  the  award  of  tlie  other.  The  executor,  accordingly,  gave  these  bonds. 
The  second  and  partial  account  of  B.  G.  McWilllaius,  executor,  was  filed 
November  20,  1885,  after  a  citation  issued  at  the  instance  of  Robert  Gurry, 
showing  a  balance  of  $11,715.58,  which  balance  was  made  up  entirely  of  the 
60  per  cent,  ordered  by  tlie  court  to  be  set  aside  for  the  payment  of  debts  as 
aforesaid.  On  December  26,  1885,  this  account  was  confirmed  absolutely, 
and  the  auditor  was  appointed  to  make  distribution.  The  two  notes  held  by 
Bobert  and  Samuel  Gurry  was  presented  before  him  for  allowance,  and  were 
objected  to  for  the  following  reasons:  '* Because,  it  being  proved  that  John 
McWilliams  died  August  7, 1876,  and  this  being  the  proceeds  of  real  estate,  the 
claim  was  barred  by  the  statute  before  it  was  converted  into  money.  Neither 
the  payments  m^ide  on  account  by  the  executor,  nor  a  promise  to  pay  the  debt, 
would  prevent  the  running  of  the  statute,  and  that  it  wa3  barred  generally  by 
the  statute  of  limitations."  Two  notes  signed  by  decedent  were  presented  by 
William  Simington,  administrator  of  Harriet  A.  Simington,  on  behalf  of  Re- 
becca A.  Simington.  These  notes  were  objected  to,  because  barred  by  the 
statute  of  limitations  on  their  face.  Both  contained  Indorsements  of  receipts 
of  interest  from  R.  G.  McWilliams,  executor,  from  1877,  to  March  21,  1884. 
The  auditor  allowed  these  claims  and  ordered  distribution  accordingly.  Excep- 
tions to  his  repoi-t  having  been  overruled  by  the  court,  in  an  opinion  by  £l- 
WELL,  P.  J.,  the  heirs  took  this  appeal. 

8.  B.  Boyle,  for  appellants. 

A  genenil  charge  of  real  estate  for  the  payment  of  debts  does  not  create  a 
testamentary  lien.  Trinity  Church  v.  Watson,  50  Fa.  St.  518;  Bufflngtpn  v. 
Railroad  Co.,  74  Fa.  St.  162.  The  claims  were  due  and  payable  at  the  time 
of  testator's  death,  and  were  barred  at  the  time  they  were  presented  for  pay- 
ment. Act  February  24, 1884,  §  24;  Furd.  Dig.  525,  pi.  97;  Act  March  27» 
1713.  §  1.  Furd.  Dig.  1065,  pi.  18;  Fntg  v.  Thomas,  1  Whart.  66;  Reynolds  v. 
HamUton,  7  Watts,  420;  Btesl  v.  8Uel,  12  Fa.  St.  64;  Hoeh's  Appeal,  21  Fa. 
St.  280;  RitUr's  Appeal,  28  Fa.  St.  95;  York's  Appeal,  17  Wkly.  Notes  Gas. 
33,  1  Atl.  Rep.  162, 

W,  J.  Baldy,  C.  R.  Bttckaleto,  and  Isaac  Jt.  Grier,  for  appellees. 

The  finding  of  facts  by  an  auditor  will  not  be  set  aside  unless  for  plain  er- 
ror. BedelVs  Appeal,  87  F^.  St.  510;  MeConnelVs  Appeal,  97  Fa.  St.  81. 
The  payments  made  by  the  executor  upon  the  notes  from  time  to  time,  with 
or  without  the  express  assent  of  the  widow  and  legatees,  and  his  repeated 
promises  to  pay  the  notes  from  land  proceeds,  were  not  the  ordinary  payments 
and  promises  of  an  executor  to  a  creditor,  which  will  not,  under  decisions  of 
this  court,  affect  the  running  of  the  statute  of  limitations  against  a  stale  de- 
mand. Those  payments  and  promises  are,  in  themselves,  evidence  of  a  seat- 
ing of  the  claim  upon  the  trust  created  by  the  will,  and,  when  the  assent  of 
the  creditors  to  take  their  pay  from  the  sources  of  payment  provided  by  the 
will  and  during  the  time  therein  fixed  is  shown,  there  can  no  question  remain 
between  the  parties  under  the  statute  of  limitations.  And  this  ground  can  be 
securely  held  without  resorting  to  the  other  grounds  of  argument  already 
mentioned. 

Stkkrett,  J.    Appellants'  contention  is  that  the  Gurry  and  Simington 
claims,  to  which  part  of  the  fund  was  awarded,  were  not  entitled  to  partici- 
v.llA.no.4— 25 


Digitized  by 


Google 


386  ATLAMnO  RBPORTEB.  [Pa. 

pate  in  the  distribution,  (1)  because  they  had  ceased  to  be  liens  on  the  land 
of  which  John  McWilliams,  the  testator,  died  seized,  and  from  which  the 
fund  was  realized ;  and  (2)  because  they  were  barred  by  the  statute  of  limita- 
tions, more  than  six  years  from  the  maturity  of  the  claims  and  death  of  the 
testator  having  elapsed  before  they  were  presented. 

As  to  the  first,  it  is  sufficient  to  say,  as  did  the  court  below,  that  the  fifth 
item  of  the  will,  in  which  testator  directed  all  his  estate  to  be  'Upraised  and 
sold"  by  his  executors,  etc.,  operated  as  a  conversion  of  the  land  into  per- 
sonalty, and  hence  the  limitation  act  of  1834  does  not  apply. 

The  second  position  is  well  taken,  unless  the  provisions  of  the  will,  and 
wha^  was  done  in  pursuance  thereof,  exempt  the  claims  in  controversy  from 
the  rule  established  in  York's  Appeal,  17  Wkly.  Notes  Oas.  83, 1  Atl.  Rep.  162. 
The  learned  auditor  and  court  below  came  to  the  conclusion  that  they  did, 
and  in  that,  we  think,  there  was  no  error. 

The  testator  died  seized  of  valuable  real  estate,  consisting  of  several  farms, 
but  he  was  largely  Indebted.  To  provide  for  the  liquidation  of  that  indebted- 
ness appears  to  have  been  the  main  object  of  the  t^tamentary  provisions  re- 
ferred to.  In  the  third  item  of  his  will  he  devised  all  his  real  estate  to  his 
wife  for  seven  years,  but  in  the  same  connection  he  provided  that  the  rents, 
issues,  and  profits  thereof,  except  so  much  as  might  be  necessaiy  for  ber  sup- 
port, should  be  collected  by  his  son,  one  of  appellants,  whom  he  appointed 
executor,  and  applied  exclusively  to  payment  of  bis  debts.  This  provision 
evidently  contemplated  an  extension  of  time  covering  the  period  of  seven 
years — at  least  by  some  of  his  creditors.  It  is  true,  they  were  not  bound  to 
wait  and  accept  payment  in  that  manner;  but,  if  they  accepted  the  terms,  and 
assented  to  an  extension  of  credit,  which  the  auditor  finds  they  did,  neither 
heirs  nor  legatees  who  were  parties  to  the  arrangement  can  now  be  pennitted 
to  set  up  that  indulgence  as  a  statutory  bar  to  such  claims.  The  auditor  finds 
as  a  fact  that  shortly  after  the  death  of  the  testator  there  was  an  understand- 
ing between  the  Curry  claimants  and  the  executor,  to  which  the  other  appel- 
lant assented,  that  these  creditors  should  postpone  the  payment  of  their  notes, 
except  the  annual  interest  thereon,  until  the  other  debts  of  the  estate  could 
be  paid  by  the  executor  under  and  pursuant  to  the  provisions  of  the  bill,  and 
that  this  agreement,  assented  to  by  appellants  and  for  the  benefit  of  the  estate 
in  which  they  were  interested,  was  carried  out  in  good  faith.  To  this  arrange- 
ment the  executor,  who  is  one  of  these  appellants,  was  a  party,  acting  under 
the  provisions  of  his  father's  will.  In  view  of  these  and  other  facts  found  by 
the  auditor,  the  defense  to  the  claims  in  question,  set  up  by  appellants  is  un- 
conscionable, and  should  not  be  permitted  to  prevail.  They  both  enjoyed  the 
benefit  of  the  agreement  to  wliich  one  of  them  was  actually  a  party,  and  to 
which  the  other  was  virtually  a  party,  by  assenting  thereto  and  assisting  to 
carry  it  out,  and  hence  they  are  estopped  from  interposing  the  bar  of  the 
statute  to  the  claims  in  question. 

There  is  another  sufficient  answer  to  the  position  assumed  by  appellants. 
When  the  real  estate  was  appraised  under  the  provisions  of  the  will  after  the 
expiration  of  the  seven  years,  ft.  Gurry  Mc Williams,  the  executor  and  one  of 
tlVB  appellants,  and  his  brother,  J.  C.  Mc  Williams,  each  petitioned  the  orphans* 
co^tt'to  award  to  them  respectively  portions  of  the  real  estate  at  the  appraise- 
ment. ^  That  was  accordingly  done,  with  notice  to  all  the  heirs  and  legatees, 
and  without  objection  from  any  of  them ;  and,  as  part  of  the  decree,  and  for 
the  vety  purpose  of  carrying  out  the  provisions  of  the  will  as  to  payment  of 
tesftatior's  debts,  the  court  ordered  60  per  cent  of  the  valuation  money  to  be 
paid  to  the  executor  for  that  purpose,  and  provided  that,  before  receiving  the 
60  per  cent,  the  executor  should  give  bond  with  approved  security  conditioned 
for  the  faithful  application  of  the  money.  In  March,  1885,  the  bond  was 
given,  an4.  security  approved.  That  decree  remains  in  full  force  and  unap- 
pealed  from.    The  money  in  court  is  part  of  the  fund  thus  set  apart  for  the 
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payment  of  testator's  debt,  including  the  claims  now  in  question.  As  tlie 
auditor  finds  and  concludes,  "here  is  a  solemn  adjudication,  seating  these  very 
debts  upon  the  fund  at  the  instance  of  all  the  parties  in  interest,  who  are  now 
here  disputing  these  claims,  and  interposing  the  statute  of  limitations. "  This 
4;onclnsion  is  warranted  by  the  evidence,  and  is  a  complete  answer  to  appel- 
lant's contention.  It  is  unnecessary  to  refer  to  the  authorities  cited  and  re- 
lied on  by  the  learned  counsel  for  appellants.  They  are  inapplicable  to  the 
controlling  facts  of  this  case. 

Decree  affirmed,  at  costs  of  appellants,  and  appeal  dismissed. 


Iibistbb's  Apfbal.    Swoops's  Appeai..    GoniJ>'8  Appsal.    0'Neii<l'8 

Appeal. 
{Suprmns  Q>urt  of  Fevuuyhania.    October  8,  1887.) 

1.  InToxicATiHG  LiQUOBs— Licbubes— Retdsal  to  Gbakt— Appeal  rnojc  Dbcbss. 

Upon  appeal  from  a  decree  of  the  quarter  sessions  refusing  to  grant  a  li^or 
license,  the  supreme  court  will  not  review  the  facts  of  the  case. 

1.  Bajix— Opiniors  or  Juvricn— Whsn  mat  bk  Filbd. 

When  the  associate  Justices  (unlearned  in  the  law)  of  a  court  of  quarter  sessions 
filed  a  brief  opinion  refusing  certain  applications  for  liquor  licenses,  which  opinion 
had  been  drawn  for  them  by  the  president  judge  of  the  court,  who  himself  tiled  a 
leni^thy  dissenting  opinion,  the  said  associate  justices  had  the  right,  after  a  ca-tiorari 
had  been  taken  from  their  decree,  to  file  a  supplemental  opinion,  as  of  the  date  of 
their  first  opinion,  setting  forth  the  facts  on  which  they  had  acted. 

a.  Samb— DiBCBBnov  or  Coubt  is  Obabtibo  ob  Rbtdbinq  IjIobr8X»— PBrmoifs. 

It  is  a  proper  exercise  of  the  discretionary  power  of  a  court  of  Quarter  sessions,  in 
the  granting  of  liquor  licenses,  to  refuse  sucli  license  in  a  case  where  but  14  people 
signed  a  petition  for  the  license,  and  over  200  people  signed  a  remonstrance  at^aiust ' 
it>  and  the  applicant  had  been  refused  a  license  the  vear  before  for  violation  of  the 
liquor  laws :  also  in  a  case  where  the  court  knew  that  the  applicant  had  violated 
the  liquor  laws  the  preceding  year. 

Foar  writs  of  certiorari  sur  appeal,  taken  by  Henry  Leister,  J.  G.  Swoope, 
£.  F.  Gould,  and  James  0*Neill,  from  decrees  of  qnarter  sessions,  Huntlng- 
<lon  county,  refusing  appellants  a  license  to  sell  liquors. 

The  petitioners  In  these  cases  were  proprietors  of  four  hotels  in  Hunting- 
•don  county,  to-wit:  The  Leister  House,  and  Hotel  Brunswick,  in  Hunting- 
don ;  the  Exchange  Hotel,  in  Dudley;  and  the  Mountain  House,  in  Broad  Top 
CSty, — and  appli^  to  the  court  for  a  license  to  sell  liquor.  In  each  case  the 
X>etition  was  accompanied  by  the  usual  bond,  and  was  indorsed  by  12  or  14 
persons.  The  regularity  of  the  applications,  including  the  petitions,  certifi- 
cates* and  bonds,  was  not  denied,  nor  was  it  alleged  that  notice  thereof  was 
not  properly  published.  Separate  remonstrances  were  filed  against  the  grant- 
ing oC  licenses  to  Leister  and  Swoope,  on  the  ground  "that  the  licensing  of 
aaid  houses  is  not  neeessary  for  the  accommodation  of  the  public,  and  the 
entertainment  of  strangers  and  travelers."  There  was  no  allegation  against 
the  necessity  of  the  houses.  l{o  remonstrances  were  filed  in  the  cases  of 
Gould  and  O'Neill.  Under  the  rules  of  the  court,  these  applications,  with 
eight  others,  came  ap  for  hearing  on  April  11, 1887.  On  April  14th  seven  of 
the  twelve  were  peremptorily  refused  by  an  undivided  court;  but  as  to  the 
remaining  Ave,  in  which  appellants  were  included,  the  court  was  divided. 
As  to  the  latter,  MoGabtht  and  Foreman,  JJ.,  (unlearned  in  the  law,) 
united  in  refusing  their  applications.  The  opinion  filed  hj  them  in  Leister's 
Case  was  as  follows: 

''This  application  is  to  keep  a  hotel  in  the  borough  of  Huntingdon.  The 
fact  that  the  house  is  necessary  for  the  accommodation  of  the  traveling  com- 
munity, and  the  entertainment  of  strangers,  is  established.  It  is  the  leading 
hotel  in  the  borough,  and  largely  patronized  by  the  public.  It  has  all  the 
'accommodations  required.  The  applicant  has  complied  with  the  requirements 
of  the  law.    While  such  is  the  case,  we,  the  associate  Judges,  do  not  think 
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that  it  is  necessary  to  license  a  hotel  to  sell  intoxicating  liquors,  and  \ 
therefore  refuse  this  application. " 

Similar  opinions  were  filed  in  the  other  cases.  Furst,  P.  J.,  filed  a  d1 
senting  opinion  in  each  case.  From  tliese  decrees,  on  April  16,  1887,  tl 
petitioners  took  these  writs.  Subsequently,  on  April  21,  1887»  the  associa 
Justices  filed  the  following  opinion  in  the  cases: 

'*As  there  was  a  misunderstanding  with  his  honor.  Judge  Furst,  in  t 
opinions  written  out  by  him  and  signed  by  us,  that  ssiid  opinions  did  not  f  ul 
set  forth  our  reasons  for  refusing  the  licenses  therein  named,  it  is  now  agre 
that  we  add  or  supplement  these  additional  reasons,  which  shall  be  attachi 
to  said  opinions  by  the  clerk  of  the  court,  and  filed  as  a  part  of  the  recor 
and  to  have  equal  standing  in  date  as  if  filed  on  the  fourteenth  of  April  wi 
the  opinions  referred  to  a^ve. 

"In  the  matter  of  the  applications  for  license  by  Henry  Leister,  J.  ( 
Swoope,  H.  C.  Wallace,  James  O'Neill,  and  E.  F.  Gould. 

'iUpon  the  application  of  Henry  Leister,  we  refused  said  license  becau 
he  nad  but  14  petitioners  for  said  license,  while  there  were  207  signers  to  tl 
special  remonstrance  against  the  granting  of  a  license  to  the  said  Henry  Lei 
ter;  and,  further,  because  Henry  Leister  was  refused  a  license  by  the  court 
year  ago  because  of  willful  violation  of  the  liquor  laws.  Upon  the  applic 
tion  of  J.  C.  Swoope,  we  refused  a  license  because  he  had  but  14  petitione 
for  license,  while  98S  signed  a  special  remonstrance  against  granting 
license  to  said  J.  C.  Swoope.  Further,  said  J .  G.  Swoope  was  refused  a  licen 
a  year  ago  by  the  court  for  violations  of  the  liquor  laws.  Upon  the  applic 
tion  of  James  O'Neill,  we  refused  a  license  because  it  was  known  to  the  cou 
that  said  O'Neill  had  violated  the  liquor  laws  last  year,  and  therefore  was  n 
a  proper  person  to  be  intrusted  with  a  license.  Upon  the  application  of  ! 
F.  Gould,  we  refused  a  license  for  the  reason  that  it  was  known  to  the  oou 
that  he  had  violated  the  liquor  laws,  and  that  he  was  not  a  proper  person 
be  Intrusted  with  a  license. 

"Using  a  sound  discretion,  and  after  considering  each  application  sep 
rately,  we  ref usetl  license  to  the  persons  before  nam^  for  the  reasons  state 
and  for  the  further  reason  that  said  license,  in  each  ease,  we  do  not  oonsid 
necessary  for  the  accommodation  of  the  traveling  public."  , 

P.  M.  Lytle,  R.  Bruce  Petrikin,  and  M.  M,  McNeil^  for  appellants.  1 
McK.  Williamson,  for  appellees  in  Leister's  and  Swoope's  Appeals.  8amt 
T.  Brown,  for  appellees  in  Gould's  and  O'NeiU's  Appeals. 

Per  Curiam.  The  records  in  the  cases  before  us  are  without  ftiult,  an 
as  the  facts  cannot  be  brought  before  us  on  appeal,  we  must  aflirm  the  eert 
raris,  and  dismiss  the  appeals.  We  may  observe,  however,  that,  if  we  are 
regard  the  second  opinion  of  the  associates  as  containing  a  statement  of  t 
facts  of  the  several  cases,  their  power  to  refuse  the  licenses  was  undoubtc 
and  was  properly  exercised.  It  is  true,  their  firstopinion,  as  drawn  for  the 
by  the  president  judge,  puts  them  in  the  awkward  position  of  a  dear  viol 
tion  of  tlie  prescriptions  of  the  act  of  assembly,  but  this,  on  further  consid< 
ation,  they  had  a  right  to  correct,  and  set  forth  the  facts  on  which  they  aet( 

The  judgments  on  the  certioraris  are  afldrmed,  and  the  appeals  dismisBc 
at  the  costs  of  the  appellants. 


Tati^or  v.  Brbisgh  and  others. 
(Supreme  Court  of  Pennsylvania,    October  8,  1887.) 
UsuBT— As  A  DarKNSK  TO  DrsTiHCT  Obligation. 

A  defense  of  usury  aeainst  one  obligation  cannot  be  set  up  against  an  action  up 
■n  entirelv  distinct  and  independent  obligation,  even  if  it  be  between  the  same p< 
ties ;  much  leas  can  H  be  done  where  the  parties  are  not  the  same. 
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Error  to  court  of  common  plesis,  Sclmylkill  county. 

Debt,  by  Benjamin  T.  Taylor  against  Jacob  Breiscb  and  others,  lately  trad- 
ing as  Jacob  Breisch  A  Ck).  In  1871  the  Mechanics'  Safe  Deposit  Bank  of 
Potts ville  was  the  owner  of  nuraei-ous  pieces  of  commercial  paper,  upon  which 
Jacob  Breisch  and  Jacob  Breisch  &  Co.  were  parties.  One  of  these  was  a 
note  for  $3,500.  Some  of  this  paper,  including  the  $3,500  note,  liad  been 
running  for  a  considerable  period,  and  continued  to  run  thereafter.  Usurious 
interest  was  charged  and  received  in  all  these  renewals.  Benjamin  T.  Tay- 
lor, a  resident  of  Pottsville,  in  November,  1871,  bought  with  his  own  funds 
the  original  of  the  $4,000  note  in  siut,  which,  with  the  other  note  afterwards 
purchased,  was  renewed  from  time  to  time  at  usurious  interest.  Breisch 
made  an  assignment  to  the  bank  company  of  certain  collaterals  as  security  for 
the  notes  thus  held  by  the  bank,  and  afterwards  made  another  assignment  to 
Taylor  as  security  of  his  remaining  interest  in  such  collaterals.  The  bank  re- 
•ceived  considerable  sums  upon  these  collaterals,  which  it  appropriated  to  the 
payment  of  the  notes  so  held,  and  still  claims  a  large  balance  to  be  due  it  upon 
such  paper,  of  course  retaining  the  usurious  interest  charged  and  received  by 
it.  Tlie  court  below  permitt^  the  deduction  of  all  the  usury  paid  to  the  bank, 
and  aU  the  proceeds  of  the  collaterals  received  by  it  from  the  claim  of  the 
l)ank,  so  as  to  leave  a  surplus  applicable  to  the  notes  in  suit  in  this  case,  be- 
longing to  Mr.  Taylor.  Verdict  for  defendants  and  judgment  thereon.  Where- 
upon plaintiff  took  this  writ. 

Charles  W,  Wells  and  Guy  B.  Farqahar,  for  plaintiff  in  error. 

The  payment  and  receipt  of  asury  is  legal  in  Pennsylvania.  Truat  Co,  v. 
Hoseberry,  81  Pa.  St.  318;  Appeal  qf  Second  Nat.  Bank,  85  Pa.  St.  528. 
Usury  paid  by  defendants  on  other  notes  would  be  no  defense  to  the  suit  on 
this  note.  Maker's  Appeal,9l  Fa.  St.  516;  Bright  v.  Banking  Co.,  3 Penny. 
478;  Appeal  qf  Second  Nat.  Bank,  85  Pa.  St.  528;  Lennig's  Appeal,  93  Pa. 
St.  801;  Wheelook  v.  Wook,  Id.  298. 

B.  B.  McCool,  James  Ryon,  and  John  W,  Ryon,  for  defendants  in  error. 

The  court  below  correctly  allowed  the  usury  to  be  deducted  from  the  $3,500 
note,  in  ascertaining  the  amount  due,  in  order  to  appropriate  the  proceeds  of 
the  collaterals  sufficient  to  pay  it. 

Greek,  J.  The  assignments  of  error  in  this  case  raise  but  the  one  ques- 
tion, whether  the  direction  to  deduct  the  usury  paid  on  the  $3,500  note  was 
correct.  It  is  not  proposed  by  the  defendants  that  the  usury  upon  that  note 
shall  be  deducted  from  the  notes  in  suit,  and  therefore  the  question  is  not 
precisely  the  same  as  that  presented  in  the  cases  cited  in  the  argument.  But 
the  $3,500  note  does  not  belong  to  the  plaintiff;  at  least,  there  is  no  legal 
identity  of  the  plaintiff  with  the  ostensible  owners  of  that  note.  How,  then, 
<»n  the  rights  of  such  owners  be  determined  in  the  present  action,  to  which 
they  are  not  parties V  How  can  we  know  that  they  may  not  have  some  reply 
to  the  defense  of  usury  against  their  note?  They  are  not  in  court;  they  can- 
not l>e  heard,  and  of  course  their  rights  cannot  be  determined.  The  defend- 
ants cannot  be  prejudiced,  because  their  right  to  defend  on  the  ground  of 
usury  is  always  available  to  them  whenever  any  action  shall  be  brought  on  the 
$3,500  note.  But,  for  the  purposes  of  the  present  case,  we  must  be  bound  to 
regard  that  note  as  a  distinct  and  Independent  transaction  from  the  notes  in 
suit,  and  therefore  not  open  to  a  judicial  determination  of  an  allegation  of 
usury  against  its  owners  on  the  trial  of  this  action.  All  our  recent  decisions 
are  to  tlie  point  that  a  defense  of  usury  against  one  obligation  cannot  be  set 
up  a^inst  an  action  upon  an  entirely  distinct  and  independent  obligation, 
^ven  if  it  be  between  the  same  parties;  much  less  can  it  be  done  where  the 
parties  are  not  the  same.    Bright  v.  Banking  Co.,  3  Penny.  478;  Maher^s 
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Appeal,  91  Pa.  St.  516;  AppecU  qf  Second  Ifat.  Bank,  85  PA.  St.  528;  Len- 
nig' 8  Appeal,  93  Pa.  St.  301. 

The  assignments  of  error  are  sustained.    Judgment  reversed,  and  new 
f>enire  awarded. 


Burgess  and  Inhabitants  of  the  Borough  of  York  d.  Welsh. 

{BuprcBM  Qnai  of  P&nngylvania.    October  3,  1887.)^ 
DowKR— Not  Diybbtsd  bt  xx  Pabtb  Emzf  xnt  Domaih  Pboobedivg»— AcmoH  roa  Rb- 

COVEBY. 

A  borough  having,  byright  of  eminent  domalD,  taken  for  a  street  a  lot  on  which,  as 
appeared  by  the  records  of  the  orphans' court,  awidow's  dower  interest  was  charged, 
and  having,  after  an  appeal  from  the  viewers'  assessment,  settled  with  the  owner, 
the  widow  being  no  party  to  these  proceedings,  and  the  borough  having  no  knowl- 
edge of  the  widow's  interest,  held,  that  her  interest  was  an  estate  in  the  land  fully 
protected  by  the  fact  that  her  title  appeared  upon  the  records;  that  she  could  not 
DC  in  any  way  prejudiced  by  proceedings  which,  as  to  her,  were  ex  parte;  that  by 
occupying  the  entire  lot  for  a  street  the  borough  had  left  nothing  which  was  subject 
to  distraint ;  the  land  could  not  be  sold,  nor  could  a  private  estate  in  itbe  granted, 
the  borough  holding  it,  practically,  in  fee  simple ;  that  the  borough  is  an  *'  assign  " 
of  the  acceptor  of  tbe  land  in  partition,  and  that»  the  remedy  by  distress  being  taken 
away,  an  action  of  debt  would  properly  lie. 

Error  to  court  of  common  pleas,  York  county. 

Debt  by  Magdalena  Welsh  against  the  burgess  and  inhabitants  of  the  bor* 
ough  of  York. 

The  plaintiff  is  the  widow  of  George  Welsh,  deceased.  George  Welsh  at 
the  time  of  his  death  was  the  owner  of  a  half  lot  of  ground  in  the  borough  of 
York,  which  is  now  occupied  as  a  public  street  laid  out  by  authority  of  the 
defendant.  After  the  death  of  said  George  Welsh  proceedings  in  partition 
were  had,  which  resulted  in  this  half  lot  of  ground,  number  six,  in  said  pro- 
ceedings, being  accepted  by  his  son,  Zaccheus  H.  Welsh,  at  the  valuation  of 
$3,000,  put  upon  it  by  the  inquest;  one-third  of  said  valuation  money,  less 
the  costs  of  the  proceedings,  were  by  the  decree  of  the  orphans'  court  charged 
upon  the  premises  during  the  life  of  the  widow  in  the  usual  manner,  the  in- 
terest thereof,  $59.60,  to  be  paid  to  her  annually  during  her  life,  on  the  thir- 
teenth of  March  in  each  year,  and  after  her  death  the  principal  to  be  paid  to 
the  heirs.  Subsequently,  said  Zaccheus  H.  Welsh  conveyed  the  premises  to 
Augustus  E.  Fahs  by  deed  dated  March  25,  1878,  subject  to  the  payment  of 
said  dower  Interest  to  said  widow  during  her  life,  and  after  her  death  the 
principal  to  the  heirs.  On  the  first  day  of  April,  1880,  the  town  council  of 
said  borough  enacted  an  ordinance  laying  out  South  Pine  street  over  this  half 
lot  of  ground  owned  by  said  Augustus  £.  Fahs.  The  borough  authorities- 
filed  a  petition  in  the  court  of  quarter  sessions  asking  for  the  appointment  of 
viewers  to  assess  the  damages,  etc.  The  viewers  awarded  to  said  Augustus 
E.  Fahs  $4,092.86.  From  this  award  said  Fahs  appealed.  The  borough 
authorities  did  not  know  of  the  dower  fund  charged  upon  this  half  lot  of 
ground,  the  deed  to  Fahs  not  being  recorded.  The  borough  authorities  and 
Fahs  finally  settled  on  ''$5,000,  and  costs  of  suit  in  said  appeal  case,  for  thfr 
ground  taken  by  the  opening  of  said  South  Pine  street,'*  etc.,  reserving  tbe 
buildings,  and  releasing  to  defendant  the  premises  "for  the  use  of  a  public- 
street  so  long  as  the  same  shall  be  used  for  said  purpose,  and  so  long  only;^ 
to  have  and  to  hold  the  said  piece  of  ground  for  the  use  of  a  street  at  long  €» 
the  same  shall  he  used  for  said  purpose.'^  This  action  of  debt  was  brought 
against  the  defendant  to  enforce  the  payment  of  said  annual  dower  interest: 
payable  to  widow  under  the  decree  of  the  orphans'  court.  It  was  contendedf 
by  the  defendant  that  it  paid  to  Augustus  £.  Fahs  the  full  valueof  the  entire 
lot,  including  the  dower  charged  upon  it,  and  that  the  borough  is  not  liable 
to  Mrs.  Welsh  for  the  arrears  of  interest;  that  she  must  look  to  Fahs,  who 
jgot  the  money,  for  her  annual  payments,  or  if  not  to  him,  to  Zaccheus  H. 
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Welsh,  who  took  the  ground  in  the  partition  subject  to  this  payment;  that  the 
borough  of  York  is  not  an  ''assign"  of  Zaccheus  H.  Welsh,  who  took  the  land 
at  the  valuation  in  the  proceedings  in  partition  within  the  meaning  of  the 
act  of  March  29. 1832,  §  41,  and  is  not,  as  such,  liable  to  pay  the  annual  in- 
terest on  this  dower  charged,  to  Mrs.  Welsh. 

A  number  of  points  embodying  these  views  were  submitted  and  disaffirmed. 
Verdict  for  plaintiff,  $119.26,  and  judgment  thereon,  whereupon  defendants 
took  this  writ. 

John  W,  Btttinger,  7,  W.  Heller,  Charles  A.  Hawkins,  and  F.  K.  Keesey, 
for  plaintiffs  in  error. 

The  plaintiff's  remedy  is  against  Fahs.  Pidcook  v.  Bye,  3  Bawle,  183. 
The  judgment  for  the  widow  must  be  de  terris.  D^fender/er  v.  Eschleman, 
18  Wkly.  Notes  Cas.  315,  6  Atl.  Rep.  568.  Fahs  is  trustee  for  the  party  en- 
titled. Workman  v.  Mifflin,  30  Pa.  St.  371;  Bean  v.  Kvlp,  7  Phila.  650; 
Moore  v.  Barrett.  6  Phila.  204. 

Frank  Seise,  B.  D.  Zeigler,  and  /.  R,  Btrawhridge,tox  defendant  in  error. 

The  recovery  of  the  principal  sum  after  the  widow's  death  is  by  an  action 
against  the  tenant  in  fee,  and  the  judgment  would  be  de  terris.  But  this  suit 
is  for  the  recovery  of  the  widow's  annual  interest,  and  debt  is  the  proper 
remedy.  Act  March  29, 1832,  §  41,  (P.  L.  202;)  Van  8yckle  v.  Pennsylvania 
Co.,  o  Leg.  A  Ins.  Rep.  107;  Henderson  v.  Boyer,  44  Pa.  St.  220;  Pidcock  v 
Bye,  3  Rawle,  183.  The  widow  was  not  compelled  to  look  to  her  recogni- 
zance. Her  remedies  are  cumulative.  Medlar  v.  AtUenbach,  2  Pa.  355. 
The  decree  of  the  court  to  Zaccheus  H.  Welsh  was  made  subject  to  the  dower 
fund,  and  interest  thereon,  and  the  proceedings  in  the  orphans*  court  by  which 
Zaccheus  H.  Welsh  became  possessed  of  the  premises  did  not  change  the 
widow's  estate  in  the  land.  She  continued  to  have  a  freehold  estate  in  the 
land  mentioned  in  the  declaration  filed  in  this  case.  ScTialVs  Appeal,  40  Pa. 
St.  170;  ZUgUn's  Appeal,  35  Pa.  St.  173;  Gawrley  v.  Kinley,  66  Pa.  St.  270; 
Bachman  v.  Christman,  23  Pa.  St.  162. 

Gbjses,  J.  It  was  undoubtedly  the  fault  of  the  defendant  that  the  estate  of 
Mrs.  Welsh  in  the  land  in  question  was  not  discovered,  and  provided  for  in 
the  proceedings  to  assess  the  damages.  Her  title  was  fully  spread  upon  the 
record  of  the  orphans'  court  in  the  proceedings  in  partition,  and  there  was  not 
the  slightest  reason  for  overlooking  it,  and  disregarding  her  interests  in  the 
aasessment  of  damages.  The  culpability  in  this  respect  was  increased  by  tlie 
consideration  that  the  damages  were  finally  adjusted  by  a  private  agreement, 
and  the  execution  of  a  release  from  the  owner  to  the  borough.  The  widow 
was  in  no  default  whatever,  she  was  not  made  a  party  nor  in  any  manner  no- 
tified of  the  taking  of  the  land  by  the  borough.  Of  course  she  had  no  day  in 
court,  and  no  opportunity  to  assert  her  rights  Or  protect  her  interests.  In 
such  circumstances  she  could  not  possibly  be  divested  of  her  estate  in  the 
land,  or  of  the  least  fragment  of  her  interests,  by  proceedings  wliich,  as  to 
her,  were  purely  ex  parte.  This  being  so,  there  is  no  question  in  the  case  but 
one  of  remedy.  The  borough  has  taken  the  whole  of  the  land,  and  occupied 
it  for  the  purpose  of  a  public  highway.  The  right  of  distress  cannot  be  exer- 
cised since  there  is  nothing  to  distrain.  The  land  cannot  be  sold,  since  it  has 
been  devoted  to  public  use  by  the  lawful  exercise  of  the  right  of  eminent  do- 
main, and  no  private  estate  in  it  can  be  granted.  The  borough  has  accepted 
a  conveyance  of  the  owner's  title  by  deed  of  release,  which  in  fact  is  the 
equivalent  to  a  fee,  since  it  is  only  determinable  by  the  abandonment  of  the 
street  as  a  public  highway,  a  contingency  which  may,  and  probably  will  never 
liappen.  Whether,  therefore,  the  position  of  the  borough,  with  reference  to 
the  widow,  is  that  of  a  voluntary  grantee  of  the  owner,  or  the  acquisitoi  of 
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his  estate  by  force  of  the  proceedings  to  take  the  land  and  assess  the  dam- 
ages, is  a  matter  of  no  consequence  in  determining  her  rights.  As  to  wiiat 
they  are,  thf^re  can  be  no  controversy.  She  is  plainly  entitled  to  her  in- 
terest upon  the  dower  fund,  and  by  the  words  of  the  statute  (Act  March  29, 
1832,  par.  41)  she  has  a  right  to  have  it  from  the  original  acceptor  or  his  as* 
signs  holding  the  same.  The  defendant  is  clearly  an  cLSsign  of  the  acceptor, 
and  as  such,  liable  to  pay  this  dower  interest.  That  interest  may  be  recov- 
ered *'by  distress  or  otherwise,  as  rents  in  this  commonwealth  are  recovera- 
ble, "  and  as  debt  will  lie  to  i-eoover  rent,  and  the  defendant  has  deprived  the 
plaintiff  of  the  remedy  by  distress,  we  see  no  possible  reason  why  the  preaant 
action  cannot  be  maintained.    Judgment  affirmed. 


Sylvius  o.  Kosrk. 
{SupretM  CkntH  of  Pmntylvarda.    October  S,  1887.) 

1.  BqUITT— RKrORMATION  OF   WRITTEN  COHTBACT— FrAUD— EviDENCB.  ^ 

The  evidence  reriuisite  to  reform  a  written  instrument  on  the  gronnd  of  fhiad, 
accident,  or  mistaJce,  must  be  clear,  precise,  and  indubitable.  If  the  evidence  when 
admitted  is  not  such  as  would  move  a  chancellor  to  reform  the  contract,  the  case 
sliould  not  be  submitted  to  the  jury  without  binding  instructions  as  to  its  insuffi- 
ciency. 

2.  Sahr— Rbpbbskktationb  by  Agknto— AoTHOBrrr. 

In  an  action  on  a  contract,  defendant  testified  that  at  the  time  of  signing  ii  was 
read  to  him  at  his  request  bj^  the  party  who  had  been  commissioned  by  plaintiff  to 
bring  it  to  him ;  and  that  paid  party  had  read  it  as  if  it  included  a  stipulation  con- 
tained in  the  original  agreement  as  to  the  matter,  which  stipulation  was  in  reality 
not  in  the  written  contract,  ffdd^  that  the  burden  of  proof  was  on  defendant  to 
show  that  the  party^  reading  the  contract  had  authority  from  plaintiff  to  represent 
that  such  a  stipulation  was  inserted  therein,  and  that,  in  the  absence  of  such  proof. 
plaintiff  was  not  bound  by  any  such  representations,  as  said  party,  in  reading  the 
contract,  must  be  taken  to  have  been  the  agent  of  defendant. 
8.  8amb— Two  Witnesses  to  Contbadigt  Akswrb. 

The  answer  of  plaintiff  to  such  a  defense  is  oonclusi re  unless  contradicted  by  two 
witnesses,  or  one  witness  and  corroborating  drcunistanoes  equivalent  to  a  second 
witness.  Since  parties  have  been  made  competent  witnesses,  the  reason  for  enforc- 
ing this  role  is  stronger  than  ever. 

Error  to  court  of  common  pleas,  Luzerne  county. 

Assumpsit  by  George  D.  Sylvius  against  John  Kosek,  to  reoover  the  price  for 
certain  work  done  and  materials  furnished  upon  a  written  contract. 

The  defendant  is  a  merchant  and  dealer  in  real  estate.  Wishing  to  put  up 
some  houses,  he  went  to  the  lumber-yard  of  Byman  &  Sons,  where  a  neighbor 
of  his,  one  lioushey  worked,  to  get  the  name  of  a  reliable  contractor.  Sylvius, 
the  plaintiff,  was  suggested  as  such  a  man,  and  it  was  arranged  that  Sylvius, 
who  was  a  stranger  to  defendant,  should  go  that  night  with  Boushey  to  Ko- 
sek^s  house.  He  did  so,  and  in  the  presence  and  hearing  of  Roushey  and  oth- 
ers an  agreement  was  arrived  at,  which  Sylvius  was  to  write  out  in  duplicate 
and  send  up  the  next  day,  either  by  Roushey  or  some  one  else.  Sylvius  ac- 
cordingly wrote  out  the  contract,  in  duplicate,  and  left  them  at  the  office  of 
Ryman  A  Sons.  They  were  taken  up  to  the  defendant,  Kosek,  the  next  day, 
by  Roushey,  who,  in  response  to  a  request  from  Kosek,  read  the  contract  to 
him.  Kosek  signed  them  both,  keeping  one,  and  sending  the  other  back  to 
Sylvius.  The  latter  then  went  on  building  the  houses  under  the  terms  of  the 
contract,  and  finally  completed  them,  and  Kosek  took  possession.  Kosek  kept 
his  duplicate  of  the  contract  for  a  month  without  looking  at  it.  The  defense 
set  up  was  that  the  contract  as  written  did  not  include  the  "sealing''  of  the 
houses,  which  Kosek  alleged  he  understood  to  be  a  part  of  the  verbal  ageement; 
chat  Roushey  read  the  contract  as  if  it  contained  the  provision  for  sealing,  and 
that  Kosek  signed  under  the  belief  that  such  was  the  case.  Kosek  testified, 
*'I  could  read  writing  if  it  is  wrote  plain,  but  this  writing  I  could  not  read  it; 
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of  course  if  I  looked  at  it  long  enough  I  might  read  some  words  out  of  it." 
Sylvius  swore  that  the  agreement  never  included  the  "sealing"  of  the  houses, 
and  that  the  written  contract  was  exactly  what  had  been  agreed  to  verbally. 
Roushey  testified  that  he  did  not  read  the  contract  to  Kosek  at  all,  and  neither 
read  it  himself,  and  that  nothing  was  said  at  the  time  the  verbal  agreement 
was  made  about  ** sealing"  the  houses.  The  defendant  claimed  a  deduction  of 
some  91,050  from  the  contract  price,  which  sum  he  stated  it  had  cost  him  to 
have  tliese  houses  wainscoted  or  sealed.  Verdict  for  plaintiff  and  judgment 
thereon,  deducting  the  amount  claimed  by  defendant,  whereupon  plaintiff 
took  this  writ;  the  material  assignments  of  error  being  set  forth  in  tlie  opin- 
ion. 

Wm,  Penn  Ryman  and  B.  P.  «§  J.  F.  Darling,  for  plaintiff  in  error. 

The  evidence  was  insufficient  to  reform  the  written  contract.  Bravxly  v. 
Brawdy,  7  Pa,  St,  159;  Murray  y.  Railroad  Co,,  103  Pa.  St.  37;  Bentley  v. 
Mackay,  81  Law  J.  Ch.  709;  Building  Ass'n  v.  Hetzel,  lOS  Pa.  St.  507;  Rail- 
way Co.  V.  8wark,  105  Pa.  St.  555;  Thoi-n  v.  Warfflein,  100  Pa.  St.  619;  Phil- 
lipg  v.  Meily,  106  Pa.  St.  536;  Audenreid^s  Appeal,  89  Pa.  St.  120;  Martin 
y.  Berens,  67  Pa.  St.  459;  Adams,  £q.  S6Sn,  and  cases  cited. 

John  T.  Lenahan,  for  defendant  in  error. 

Iloushey  was  plaintiff's  agent,  and  he  cannot  now  insist  on  the  acceptance 
of  such  acts  of  Roushey  as  are  beneficial  to  him,  and  reject  those  which  prove 
disadvantageous  to  him.  Insurance  Co,  v.  Woodtvorth,  83  Pa.  St.  22-i;  Jones 
V.  Building  Ass'n,  94  Pa.  St.  315;  Musser  v.  Hyde,  2  Watts  &  S.  314;  Jack- 
son v.  Hayner,  12  Johns.  469. 

Stesirbtt,  J.  In  response  to  th^  prima  facie  case  presented  by  plaintiff's 
evidence,  including  the  written  contract  on  which  the  action  is  grounded,  de- 
fendant undertook  to  prove  that  an  important  provision  of  their  verbal  agree- 
ment in  relation  to  building  the  houses  was  fraudulently  omitted  from  the 
written  contract  prepared  in  duplicate  by  plaintiff,  and  submitted  to  him  for 
bis  signature.  He  testified  in  substance  that  plaintiff,  having  verbally  agreed 
to  build  the  houses  for  a  fixed  sum,  including  wainscoting  in  lieu  of  plaster- 
ing, undertook  to  prepare  and  send  him  for  execution,  duplicate  copies  of 
their  agreement,  embodying  that  and  all  other  provisions  thereof;  that  instead 
of  doing  so  he  wrote,  and  sent  by  the  hand  of  Roushey,  duplicates  from  which 
the  provision  in  question  was  omitted;  that  inasmuch  as  he  was  not  suffi- 
ciently familiar  with  English  to  read  th3  contract,  he  asked  Roushey  to  read 
it,  and  he  read  it  as  though  it  contained  the  provision  in  regard  to  wainscot- 
ing, and  thereupon  he  executed  the  contract  in  duplicate,  believing  it  embod- 
ied all  the  provisions  of  their  verbal  agreement.  In  view  of  the  foregoing 
testimony  and  tht  uncontradicted  evidence  as  to  Roushey's  authority  in  the 
premises,  plaintiff,  in  his  third  point,  requested  the  court  to  charge  as  fol- 
lows: "In  order  to  bind  the  plaintiff  by  the  alleged  representations  made  by 
Roushey  at  the  time  of  the  execution  of  the  written  contract,  it  must  be  shown 
affirmatively  that  Roushey  had  authority  from  plaintiff  to  make  such  represen- 
tations, and  that  the  burden  of  proof  is  on  defendant  who  seeks  to  take  ad- 
vantage of  those  representations.  The  simple  testimony  that  Roushey  was 
authorized  to  take  the  contract  to  Kosek  to  be  signed,  is  not  sufficient  evidence 
to  establish  that  authority.  There  being  no  other  evidence  in  this  case  tend- 
ing to  establish  or  prove  such  authority,  the  jury  must  find  as  matter  of  fact 
that  none  existed,  and  plaintiff  is  not  bound  by  representations  alleged  to  have 
been  made  by  Roushey."  The  court  declined  to  affirm  this  point  as  a  whole, 
saying:  ''We  cannot  say,  *  *  *  in  the  language  of  the  point,  that  there 
is  no  other  evidence  in  the  case  than  that  alluded  to.  In  its  length  and  breadth 
we  cannot  affirm  this  point;  it  is,  therefore,  disaffirmed. "   In  plaintiff's  fourth 
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poin  t  the  court  was  further  requested  to  charge :  "  It  being  the  unoontni 
evidence  that  Boushey's  authority  was  to  deliver  the  contract  to  Kosel 
that,  if  read  at  all,  such  reading  was  at  the  request,  and  by  direction  of  I 
this  constitutes  and  makes  Boushey  the  agent  of  Kosek,  and  nothing  tha 
have  been  said  or  done  by  Boushey,  so  acting,  can  in  any  way  bind  the  plaii 
This  point  was  also  refused.  Each  of  these  points  was  fully  warrant 
the  evidence  before  us;  and  as  correct  legal  propositions,  based  upon  tl 
disputed  facts  of  the  case,  they  should  have  been  seveialiy  affirmed.  Bo 
was  intrusted  with  the  papers  merely  for  the  purpose  of  delivering  thi 
defendant.  The  evidence  proves  this,  and  nothing  more.  If  he  read  tt 
Kosek  at  his  request,  he  did  so  as  the  agent  of  the  latter,  and  not  of  the  ] 
tiff.  If  Kosek  chose  to  make  him  his  own  agent  for  that  purpose,  ao 
contract  was  incorrectly  read,  it  was  neither  the  fault  nor  the  act  of  the 
tiff.    The  ninth  and  tenth  assignments  of  error  are  sustained. 

It  is  conceded  by  the  learned  counsel  for  defendant  that  the  defense 
the  nature  of  a  bill  brought  to  reform  the  written  contract  on  the  grou 
fraud.  The  rules  of  evidence  applicable  to  such  cases  are  too  well  establ 
to  admit  of  any  doubt.  The  evidence  requisite  to  reform  a  written  ii 
ment  on  the  ground  of  fraud,  accident,  or  mistake,  must  be  clear,  pr 
and  indubitable.  Murray  v.  Railroad  Co.,  103  Ph.  St.  37.  If  the  evi 
when  admitted  is  not  such  as  would  move  a  chancellor  to  reform  the  coi 
or  deed,  the  case  should  not  be  submitted  to  the  jury  without  binding  ini 
tions  as  to  its  insufficiency.    Phillips  v.  MeUy,  106  Pa.  St.  536. 

Again,  the  answer  of  a  plaintiff  to  such  a  defense  as  is  set  up  in  thL 
is  conclusive,  unless  contradicted  by  two  witnesses,  or  one  witness  an( 
roborating  circumstances  equivalent  to  a  second  witness;  and,  now  tha 
ties  are  competent  witnesses,  and  each  may  oppose  his  oath  to  that  < 
other,  when  written  contracts  or  obligations  are  sought  to  be  impeach 
defenses  purely  equitable,  the  reason  is  stronger  than  ever  for  enforcir 
rules  of  equity  applicable  to  such  cases.  Phillips  v.  MeUy^  supra;  Bui 
Ass'n  V.  Hetzell,  103  Pa.  St.  507.  Tested  by  these  and  other  rules  of  evi 
applicable  to  such  defenses  as  the  one  under  consideration,  we  think  tl 
dence  was  insufficient  to  justify  the  submission  of  the  alleged  fraud 
jury. 

It  is  unnecessary  to  notice  specially  the  remaining  specifications  of 
What  has  been  said  disposes  of  the  controlling  questions  in  the  < 
ment  reversed,  and  a  verUre/acias  de  notx>  awarded. 


Smith's  Appeal. 

(Supreme  Oourt  of  Pennsyhania.    October  3,  1887.) 

AmioimiiT  FOB  Bbnefit  op  Cbeditobs— PxBsozrAL  Pbopsbtt  in  Ahothbb  Stati 
Domicilii. 

An  aasigrnment  by  a  citizen  of  one  state  of  personal  property  situate  in  a 
state,  when  properly  recorded,  takes  effect  from  its  date,  and  passes  the  titl 
for  all  purposes.  The  law  of  the  domicile  ragulates  the  transfer  of  persond 
erty.* 

Appeal  from  court  of  common  pleas,  Bradford  county. 

Petition  by  H.  Austin  Clark,  assignee,  for  the  benefit  of  creditors  of . 
J.  West,  for  a  rule  to  show  cause  why  an  order  should  not  be  made  alh 
him  to  make  distribution  of  said  assigned  estate,  in  accordance  with  th< 

^A  voluntary  general  assignment  for  the  benefit  of  crediton,  if  valid  where  mad 
be  valid  to  transfer  personal  property  wherever  situated,  J.  M.  Atberton  Go.  v.  1 
Fed.  Rep.  894;  Butler  v.  Wendell,  (Mich.)  23  N.  W.  Rep.  400;  In  re  Page^Se: 
Lumber  Co.,  (Minn.)  16  N.  W.  Rep.  700;  Campbell  v.  Coal  A  Iron  CJo.,  (Ck)lo.)  1 
Rep.  248;  Weider  v.  Maddox,  (Tex.)  1  8.  W.  Rep.  168;  except  as  it  conflicts  wi 
rights  of  reitident  creditors,  Scbuler  v.  Israel,  27  Fed.  Rep.  851. 
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of  the  state  of  New  York.  The  facta  are  stated  in  the  opinion.  The  court 
having  entered  a  decree  in  accordance  with  the  prayer  of  the  petitioner,  Fred- 
erick £.  Smith  took  this  appeal. 

Rodney  A>  Mereur,  for  appellant. 

By  the  act  of  May  3,  1855>  courts  of  common  pleas  may  dismiss  or  appoint 
trustees  under  such  assignments,  as  in  other  cases.  They  may  be  dismissed 
by  act  of  June  14. 1836.  §§  11,  12,  (P.  L.  632;)  WeisketUe's  Appeal,  103 
Pa.  St.  522.  The  assignment  is,  therefore,  to  all  intents  and  purposes,  one 
made  under  the  laws  of  Pennsylvania.  By  act  April  17,  1843.  §  1,  (P.  L. 
273,)  the  preferences  in  the  assignment  are  void.  QmiWe  Appeal,  1(>4  Pa. 
St.  381,  is  clearly  distinguishable  from  the  present  case. 

Bdward  Overton  and  Jo  d  John  F.  Sanderson,  for  appellee. 

The  propriety  of  the  decree  is  fully  sustained  by  Smith's  Appeal,  104  Pa. 
St.  381. 

Paxson,  J.  This  was  an  appeal  from  the  decree  of  the  court  below  dis- 
tributing the  assigned  estate  of  Jehiel  J.  West.  Both  the  assignor  and  the 
assignee  were  domiciled  in  the  state  of  New  York;  the  assignment  was  made, 
delivered,  and  recorded  in  Tioga  county,  in  that  state.  A  portion  of  the  as- 
signor's personal  property  was  located  in  Bradford  county,  Pennsylvania; 
the  assignment  was  recorded  in  said  county,  an  appraisement  made,  an  in- 
ventory filed,  and  a  bond  given  and  approved  by  the  court.  The  deed  of  as- 
signment contained  preferences  In  favor  of  certain  creditors,  which  prefer- 
ences are  valid  by  the  law  of  New  York,  but  are  illegal  here.  The  appellant, 
who  is  a  Pennsylvania  creditor  and  unpref erred,  endeavors  to  avoid  the  effect 
of  the  preferences  in  the  assignment  by  holding  the  fund  here,  and  distribut- 
ing it  according  to  the  law  of  Pennsylvania.  This  he  cannot  do.  It  is 
settled  by  abundant  authority  that  an  assignment  by  a  citizen  of  one  state  of 
personal  property  located  in  another  state  passes  the  title  fully  for  all  pur- 
poses. The  law  of  the  domicile  regulates  the  transfer  of  personal  property. 
It  is  sufficient  to  refer  to  the  late  case  of  Smith's  Appeal,  104  Pa.  St.  381.  The 
recording  of  the  assignment  in  this  state  was  a  compliance  with  the  act  of 
May  3, 1855.  The  effect  of  this  was  to  give  the  assignment  a  force  which  it 
did  not  have  at  common  law,  and  take  effect  from  its  date,  saving  all  rights 
accrued  to  **hona  flde  purchasers,  mortgagees,  or  creditors,  having  a  li^n 
thereon  before  the  recording  in  the  sa.iie  county,  and  not  having  had  pre- 
vious actual  notice  thereof. "  The  appellant  does  not  come  within  this  saving 
clause.  He  has  no  lien  in  the  fund;  he  is  merely  an  unsecured  creditor;  and 
while  it  may  seem  hard  that  assets  in  Pennsylvania  shall  be  transferred  to 
the  state  of  New  York  for  distribution,  and  then  swallowed  up  by  preferred 
creditors,  it  is  a  risk  which  he  took  when  he  gave  credit  to  a  citizen  of  New 
York.  He  knew  that  his  debtor  could  do  just  what  he  has  done,  and  having 
such  knowledge  he  has  no  reason  to  complain. 

It  must  not  be  overlooked  that  this  was  a  voluntary  assignment;  it  was  not 
one  made  in  ineitwm,  or  by  coercion  of  law;  neither  are  we  distributing  the 
estate  of  a  decedent  domiciled  in  another  state;  and. the  rule  in  such  cases  has 
no  application  here. 

Tlie  decree  is  affirmed,  and  the  appeal  is  dismissed  at  the  costs  of  the  ap^ 
pellant. 

Christ  9.  Firestone. 
(Supreme  Court  of  Permeylvania,    October  3,  1887.) 

PaBTNBBSHIP— AlJTHOBITY  OF  PaBTVKB  TO  ASBIGZf  PAnNT-RlOHT. 

One  partner  has  authority  to  aasign  and  dispose  of  a  patent-riffht  belonging  to  the 
firm  of  which  he  is  a  member,  andof  this  authority  he  cannot  be  deprived  l>7  any 
potion  on  the  part  of  his  oopartnen. 
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Error  to  court  of  common  pleas,  Warren  county. 

This  was  a  judgment  confessed  for  $551 .25  on  note  under  seal,  which . 
ment  was  opened,  and  defendant  let  into  a  defense. 

Upon  the  trial  before  Brown,  P.  J.,  the  following  facts  appeared: 

*'0n  the  twelfth  of  May,  1884,  the  defendant  purchased  from  M.  G.  Firei 
and  A.  Hewitt,  the  patent-right  in  a  patent  washing-machine  in  the  st 
Virginia,  and  in  the  county  of  Armstrong,  state  of  Pennsylvania,  an 
•ceived  two  deeds  for  the  exclusive  right  thereto,  the  one  for  the  sta 
Virginia,  signed  M.  C.  Firestone  and  A.  Hewitt.  M.  C.  Firestone  ar 
Hewitt  were  the  assignees  of  the  patentees.  The  sale  to  Christ  of  the  ps 
right  in  the  territory  mentioned  was  made  by  Firestone,  the  deeds  the 
were  drawn  by  him,  and  he  signed  his  name  and  the  name  of  Hewitt  i 
deed,  in  the  absence  of  tlie  latter,  who,  at  the  time  of  the  transaction,  w 
the  state  of  Ohio,  while  this  transaction  took  place  at  Geneva,  Cra^ 
€ounty,  Pennsylvania.  The  cotisideration  for  these  deeds  for  the  said  pi 
right  was  notes  aggregating  $1,300  One  note,  the  one  in  con  trovers; 
$525,  was  made  payable  to  M.  G.  Firestone.  Another  note  for  the 
amount  was  made  payable  to  A.  Hewitt.  Two  other  notes,  one  for  $15( 
one  for  $100,  were  given,  but  it  does  not  appear  from  the  evidence  to  i 
they  were  made  payable.  The  $525  note  was  made  payable  to  Hewil 
cause  Firestone  claimed  one-half  belonged  to  Hewitt.  On  the  sev 
twenty-first,  and  twenty-third  of  June,  and  eighth  of  July,  1884,  A.  H 
wrote  to  Mr.  Christ  letters  notifying  him  that  Firestone  had  no  author 
sell  his,  Hewitt's,  one-half,  and  that  the  deed  did  not  convey  his  interest  i 
patent-right  in  the  state  of  Virginia* 

''It  was  shown  upon  the  trial,  by  reading  from  the  deposition  of  M.  C. 
«tone,  taken  by  the  plaintiff  upon  a  commission,  that  Mr.  Firestone  hi 
written  authority  from  Mr.  Hewitt  to  sell  the  latter's  interest  in  the  pi 
right  and  sign  a  deed  therefor,  and  that  the  only  authority  claimed  b; 
upon  the  trisd  was  the  partnership  relation  existing  between  him  and  H< 
This  alleged  partnership  relation  was  not  evidenced  by  any  writing.  On  1 
6,  1886,  judgment  was  entered  upon  this  note  for  tlie  face  thereof  with 
per  cent,  commission.  On  the  fifth  of  April,  following,  a  petition  wa: 
sented  praying  the  court  to  open  the  judgment  and  let  the  defendant  j 
defense.  After  taking  testimony,  upon  hearing,  the  court  opened  the 
ment  and  put  the  cause  at  issue.  Upon  the  trial  the  defendant  offered  i 
dence  the  notices  from  A.  Hewitt,  which  were  excluded.  The  defei 
also  claimed  that,  under  the  laws  of  congress,  interests  in  patent-rights 
be  conveyed  by  writing,  and  that  Firestone  having  no  written  authority 
Hewitt,  the  deed  only  conveyed  his  undivided  one-half.  Mr.  Christ  di 
get  what  he  bargained  for,  and  he  had  a  right  to  rescind  the  contract, 
court  oveiTuled  these  points,  and  directed  a  verdict  for  the  plaintiff, 
plaintiff  gave  no  evidence  upon  the  trial.** 

Verdict  and  judgment  for  plaintiff;  whereupon  defendant  took  this 
2>.  /.  Ball  and  C.  C,  Thompson^  for  plaintiff  in  error. 
If  defendant  got  but  half  what  he  bargained  for  he  can  rescind  the 
tract.  Ley  v .  Huber,  3  Watts,  367 ;  Moore  v.  8hMy,  2  Watte,  256.  Tl 
vised  Statutes  of  the  United  States,  §  4898,  require  an  assignment  of  ai 
terest  in  a  patent  to  be  in  writing.  The  interest  of  the  assignees  is  t] 
joint  tenants,  and  one  cannot  convey  the  interest  of  his  co-owner.  3 
Nat.  Dig.  458.  §  96;  Voee  v.  Singer,  4  Allen,  226;  De  Witt  v  Manvfi 
ing  Co.,  5  Hun,  301;  Parkhurst  v.  Kiiieman,  6  N.  J.  Eq.  600;  Dunht 
Railroad  Co.,  9  Chi.  Leg.  N.  50;  Pitts  v.  Hall. 3  Blatchf .  201;  Davg  y. 
gan,  9  Amer.  Law  Keg.  (N.  S.)  645. 

W.  D.  Hinckley  and  C  H.  Noyes,  for  defendant  in  error. 
A  pjitent-right  is  personal  property.    Shaw  Relirf  Valve  Co.  v.  Ci 
Hew  Bedford,  19  Fed.  Bep.  753;  Bradley  v.  Dull,  Id.  913:  Donoug 
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Hubhard,  27  Fed.  Bep.  742.    One  partner  oan  sell  the  personal  propert;^  of 
the  firm.    Pars.  Partn.  o.  7,  §  2;  Story,  Partn.  c.  7. 

Per  Curiam.  The  testimony  produced  in  the  coart  below  establishes  the 
fact  that  as  to  the  patent-right  in  controversy  Firestone  and  Hewitt  were 
partners:  hence  the  assignment  of  Firestone  to  the  defendant  passed  to  him 
the  title  of  both.  The  act  of  congress  invalidates  unrecorded  assignments 
only  as  to  subsequent  purchasers  and  mortgagees  for  valuable  consideration 
without  notice.  Neither  Hewitt's  notice,  nor  his  letter  disclaiming  Fire- 
stone's authority  to  dispose  of  the  patent-right»  was  of  importance  in  the  trial 
of  this  case.  They  being  partners,  the  one  could  not,  in  this  summary  man- 
ner, abrogate  the  power  of  the  other;  therefore,  the  offers  of  evidence  covered 
by  the  fourth  and  fifth  assignments  of  error  were  properly  refused.  Judg- 
ment affirmed. 


WiLOOX,  to  Use,  etc.,  o.  B0WI4ET  and  another. 
{ShwrerM  Oauri  of  PmniylvamAn,    October  S,  1887.) 

BBTOFPKIr-PASOL  EviDBVCS— PbOVINOS  OF  JOBY. 

Where  a  party  seta  up  an  estoppel,  and  in  support  thereof  ofibrs  evidence  whidb 
ia  wholly  verbal,  and  which,  if  believed  by  the  Jury,  would  amount  to  an  estoppel, 
it  18  error  in  the  court  to  withdraw  such  evidence  from  their  consideration. 

Error  to  court  of  common  pleas,  Warren  county. 

Judgment  entered  on  a  Judgment  note  in  favor  of  BeUe  Wilcox  against  £. 
D.  Kowley  and  Nason  Rowley.  The  judgment  was  assigned  by  plaintiff  ta 
Giiarles  Parker,  who  assigned  it  to  Daniel  Uhodee,  who  assigned  it  to  G.  W. 
Clark.  On  February  14, 1887,  the  court  opened  the  Judgment,  and  let  defend- 
ants into  a  defense,  they  alleging  failure  of  consideration.  The  further  facts 
are  stated  in  the  opinion.  The  court  having  directed  the  jury  to  render  a 
verdict  for  defendants,  which  was  accordingly  done,  and  Judgment  entered 
thereon,  plaintiff  took  this  writ. 

AUen  f&  Higgins  and  22.  Brown^  for  plaintiffs  in  error. 

The  conrt  erred  in  directing  the  jury  to  render  a  verdict  for  defendants  in 
the  face  of  the  testimony  of  Daniel  Rhodes.  MttJtfullen  v.  Wenner^  16  Serg. 
&  B.  18;  Sdgar  v.  Kline.  6  Pa.  St.  327;  JSUiott  v.  Oallan,  1  Pen.  &  W.  24; 
Chapman  v.  Chapman.  59  Pa.  St.  214;  Griffiths  v.  Sears,  112  Pa.  St.  528; 
WiUiama'  Appeal,  83  Pa.  St.  391;  Ashton's  Appeal,  73  Pa.  St.  153. 

JHnsmoor  dk  Cable,  for  defendants  in  error. 

An  estoppel  cannot  take  place  unless  one  person  has  been  misled  by  tho 
staiement  of  the  other.  One  cannot  be  misled  where  the  recoitls  would  fur- 
nish notice,  as  in  the  case  of  a  mortgage.  Evans  v.  Jones,  1  Yeates,  172,. 
Com.  V.  Moltz,  10  Pa.  St.  527;  Crest  v.  Jack,  3  Watts,  238;  Dungan  v.  In- 
mrance  Co,,  52  Pa.  St.  257. 

Stebbbtt,  J.  The  judgment  against  defendants  having  been  opened  for 
the  purpose  of  permitting  them  to  show  failure  of  consideration  of  the  note 
on  which  it  was  entered,  evidence  was  introduced  tending  to  show  that  it 
was  given  for  the  puroliase  money  of  land  on  which  there  was  then  an  out- 
standing mortgage  executed  by  a  prior  owner  of  the  land;  that  in  an  action 
of  scire  faoias,  afterwards  brougliton  the  mortgage,  with  notice  to  the  terre- 
tenant,  judgment  was  obtained,  and  the  land  sold  thereon  to  a  stranger.  To 
meet  the  defense  thus  interposed,  the  equitable  plaintiff  introduced  evidence- 
for  the  purpose  of  showing  that  defendants  were  estopped  from  setting  up* 
failure  of  consideration  as  against  him  and  his  assignor,  Daniel  Rhodes.  On 
tliat  subject  Rhodes  testified  as  follows:  "Before  I  took  a  transfer  of  the- 
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jodgment  I  saw  Nason  Bowley,  and  had  a  talk  with  him  about  the  jud{ 
Had  the  talk  before  I  bought  it.  I  told  him  that  I  talked  of  taking  thi 
that  Mr.  Parker  and  I  talked  of  trading.  I  should  have  said  judgmen 
I  thought  before  I  took  it  I  would  go  and  see  whal  they  had  to  say  ab 
and  see  if  it  was  all  right ^and  see  the  property.  I  had  not  been  at  his  hoi 
fore.  We  talked  some  about  it.  He  told  me  what  he  and  his  son  ha 
said  that  the  note  was  all  right;  that  it  was  good.  I  took  the  judgm* 
the  strength  of  the  statement  made  by  Nason  Rowley.  If  he  had  nol 
this  statement,  that  it  was  good,  I  should  not  have  taken  it.  *  *  i 
Kowley  showed  me  what  property  they  had,  and  in  that  conversation  1 
me  the  judgment  was  good.  In  this  conversation  with  Mr.  Bowley  I 
there  was  nothing.  *  *  *  He  said  there  was  nothing  against  the 
place  was  clear.  We  were  talking  about  the  judgment;  he  said  the 
nothing  against  them,  the  place  was  clear." 

In  view  of  this  and  other  evidence,  the  equitable  plaintifiF,  in  his  first 
requested  the  court  to  charge  ''that  if,  prior  to  the  purchase  of  the  jud 
by  Rhodes  from  Parker,  Rhodes  went  to  Nason  Rowley  to  inquire  abo 
judgment,  and  whether  there  was  anything  against  it,  and  If  there  m 
he  would  purchase  it,  and  intended  to  sell  it  to  Clark,  and,  in  answer 
inquiry,  Rowley  informed  him  that  it  was  good,  and  there  was  nothing  i 
it,  and  on  the  faith  of  that  representation,  Rhodes  purchased,  and 
valuable  consideration  for  it,  Rowley  is  now  estopped  from  showing  th 
incumbrance  existed  against  the  land  for  which  the  judgment  was  gii 
from  showing  any  defense  to  the  payment  of  the  judgment." 

This  point  was  substantially  refused  by  the  court,  saying:  ''Wheth 
rect  or  not  in  the  abstract,  we  say  to  you  thaib  there  is  no  evidence  that 
defendant  from  setting  up  the  failure  of  the  consideration  of  the  judgi 
and  also  charging  the  jury  that,  upon  the  undisputed  evidence  in  th 
their  verdict  should  be  in  favor  of  the  defendants.  In  thus  withdi 
the  case  from  the  jury,  and  directing  a  verdict  for  defendants,  the  1 
judge  erred.  The  evidence  on  wliich  plaintiffs  first  point  is  predicat 
wholly  verbal,  and  therefore  proper  for  the  consideration  of  the  jury, 
were  satisfied  as  to  the  truth  of  the  facts  recited  in  the  point,  the  leg 
elusion  sought  to  be  drawn  therefrom  by  plaintiff  would  necessarily  1 
and  if  K^ason  Rowley  was  thereby  estopped  as  to  Rhodes,  he  was  also  es 
as  to  his  assignee,  the  equitable  plaintiff. 

It  is  unnecessary  to  consider  the  remaining  specifications  of  error. 
ment  reversed,  and  a  venire  faoias  de  novo  awarded* 


BiTDT'B  Appeal. 

(Supreme  Qmrt  of  PennsylvanicL    October  8,  1887.) 

Will— CowsTEucrioN— DtJTY  of  Trubtbb— Mxaxb  of  GAbsyivq  Out. 

Testatrix,  in  her  will,  provided  as  follows :  ''  And  the  other  half  or  ahan 
and  bequeath  tc>  the  said  A  in  trust  for  the  use  of  my  said  daughter  B.,  wh 
capable  to  act  for  herself,  and  put  the  same  at  interest,  or  use  the  same  hii 
five  per  cent,  interest  as  he  may  see  fit,  and  keep,  maintalB  the  said  B.  duri 
life,  or  until  she  becomes,  in  the  judficnient  of  the  said  trustee,  capable  to 
herself,  then  and  in  that  case,  the  trustee  may  pay  to  her  the  said  interest  ant 
principal  j  and  provided  further  that  in  case  the  said  B.  should  marry  an 
lawful  children  bora  of  her,  immediately  upon  the  birth  of  such  child  or  d 
the  said  trustee  shall  pay  all  such  trust  money  remaining  in  his  hands  at  ti 
onto  my  said  daughter  B.,  her  heirs  and  assigns,  and  not  otherwise ,  and  in 
of  such  lawful  children  born  of  my  said  daughter  B.,  then,  upon  her  do 
balance  of  said  trust  money  I  give  to  my  son,  A.,  his  heirs  and  assigns."  '*  1 
trustee  shall  lEeep,  support,  and  maintain  out  of  said  trust  fund,  my  said  di 
B.  until  marriage  and  a  lawful  child  born  to  her,  or  her  death,  as  hereinbc 
rected."  Heldt  that  in  carrying  out  the  provisions  of  the  trust  it  was  necessi 
the  trustee  should  have  the  custody  and  control  not  only  of  the  corma  but 
the  interest  or  income  arising  from  the  trust  property ;  that  to  reqmre  hia 
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the  latter  to  the  oommittee  of  B.  would  deprive  him  of  the  only  means  he  bad  of 
performing  the  active  datiee  of  the  trast  as  contemplated  by  testatrix,  and  that  in 
the  absence  of  evidence  of  mismanagement  of  the  trast  property  or  of  the  refusal 
of  the  trustee  to  apply  the  incoTne  in  the  manner  directed  by  the  will,  the  commit- 
tee had  no  just  reason  to  complain. 

App^  from  orphans'  court,  Lancaster  county. 

Petition  by  Jacob  Rathfon,  committee  of  Fianna  E.  Budy.  a  lunatic,  for  a 
rule  on  Henry  Budy  to  show  cause  why  be,  as  trustee  under  the  will  of 
Susanna  Budy.  deceased,  should  not  pay  the  interest  on  the  trust  fund  of 
$1,671.68  to  the  petitioner. 

The  facts  are  stated  in  the  f ollowi ng  opinion  of  the  orphans'  court :  '*  Henry 
Rudy,  the  trustee  under  the  will  of  Susanna  Erb,  deceased,  in  his  answer  filed  in 
this  proceeding,  admits  that  he  holds  in  his  hands  or  custody,  the  trust  fund  of 
$1,671.68,  and  has  had  such  custody  since  August  18, 1883,  at  which  date  his 
trust  account  was  finally  confirmed  by  the  court.  The  trust  was  created  by 
the  will  of  Susanna  Erb,  and  by  which  was  bequeathed  to  said  Henry  Budy, 
who  was  also  appointed  executor  of  said  will  *  in  trust  for  the  use  of  my 
( her)  said  daughter  Fianna,  who  is  not  capable  to  ami  for  herself^  end  to  put 
the  same  to  interest,  or  use  the  same  himself,  Bitjive  per  cent,  interest,  as  he 
may  see  fit,'  etc.  The  said  will  further  directs  that '  the  said  trustee  shall 
keep,  and  support,  and  maintain  out  of  said  trust  fund,  my  said  daughter 
Fianna,  until  marriage  and  a  lawful  child  born  to  her,  or  her  death,  as  here- 
inbefore directed.'  On  September  5, 1881,  said  cestui  que  trust,  Fianna,  was 
found  a  lunatic  by  an  inquisition  duly  appointed,  and  as  required  by  the  act  of 
thirteenth  of  June,  1836,  the  court  committed  the  custody  and  care  of  her  per- 
son to  a  committee.  On  Marchi  1, 1886,  the  petitioner,  Jacob  Batlifon,for 
the  rule  now  being  considered,  was  appointed  her  committee,  and  he  now  asks 
for  the  interest  of  said  trust  fund,  for  the  use  and  support  of  her,  the  said 
Fianna  Budy,  a  lunatic.  This  the  committee  is  entitled  to,  although  the 
legacy  to  Fianna,  under  the  will  of  Susanna  Erb,  is  contingent.  SeiberVs 
Appeal,  19  Fa.  St.  49.  The  said  trust  fund,  the  corpus  amounting  to  $1,67 1.68, 
it  seems  by  the  answer,  is  in  the  hands  of  Henry  Budy,  the  executor;  he  uses 
the  same  himself,  and  is  therefore  bound  for  5  per  cent,  interest  for  it  as  pro- 
vided in  the  will.  He  will,  therefore,  be  required  to  pay  the  said  interest  on 
said  corpus  at  said  rate  of  interest,  into  the  hands  of  Jacob  Bathfon,  the  com- 
mittee; the  same  to  be  computed  from  August  18,  1883,  to  the  eighteenth  of 
August,  1886,  and  annually  thereafter,  or  until  further  order  of  the  court. 
And  now,  August  14, 1886,  it  is  ordered  and  decreed,  that  Henry  Budy,  the 
respondent,  and  as  executor  and  trustee  under  the  will  of  Susanna  Erb,  de- 
ceased, pay  to  Jacob  Bathfon,  committee  of  Fianna  Budy,  a  lunatic,  on  the 
eighteenth  day  of  August,  1886,  three  years'  interest,  at  the  rate  of  5  per 
cent  per  annum,  on  the  trust  corpus  in  his  hands,  to-wit,  on  $1,671.68,  and 
also  shall  pay  the  interest  on  said  sum  at  same  rate  of  interest  annually  there- 
after to  said  committee,  and  that  this  order  shall  remain  in  full  force  and  ef- 
feet  until  otherwise  decreed  by  the  court. "   Whereupon  this  appeal  was  taken. 

B,  F.  Davis,  for  appellant. 

In  order  to  comply  with  the  directions  of  his  trust,  it  is  necessary  that  the 
trustee  should  have  control  over  the  expenditure  of  the  interest  of  the  trust 
fQnd«  The  trustee  is  not  charged  with  neglect  or  bad  faith.  He  cannot 
therefore  be  deprived  of  his  trusteeship.  Royce's  Eo^rs  v.  Meixel,  19  Pa.  St. 
242;  Wilson's  Estate,  2  Pa.  St.  325;  Canaday  y.  Hopkins,  7  Bush,  108; 
KeUherg's  Estate,  86  Pa.  St.  129. 

B,  P.  Bhy,  for  appellee. 

Where  a  legatee  is  a  child  of  the  testator,  and  a  minor  incapable  of  support- 
ing herself,  and  no  special  provision  is  made  for  the  maintenance  of  the  ^e^- 
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tee»  interest  will  be  allowed  on  the  legacy,  although  not  payable  until  a- 
future  time.    And  this  whether  the  legacy  be  particular  or  residuary,  vested 
or  contingent.    Magoffin  v.  Patton,  4  Bawle,  113;  SeiberVs  Appeal.  19  Fa. 
St.  49;  Clark's  Ex'rs  v.  Wallace,  48  Pa.  St  80. 

Sterbett,  J.  There  is  nothing  in  the  record  to  sustain  the  decree  com- 
plained of.  The  testamentary  provision  made  by  Mrs.  £rb  for  the  benefit  of 
her  daughter  is  an  active,  continuing  trust,  unaffected  by  the  proceedings  in 
lunacy.  The  clauses  of  her  will  eroding  the  trust  are  as  follows:  "And  the 
other  half  or  share  I  give  and  bequeath  to  the  said  Henry  Rudy  in  trust  fo.* 
the  use  of  my  said  daughter  Fianna,  who  is  not  capable  to  act  for  herself,  and 
put  the, same  to  interest,  or  use  the  same  himself  at  five  per  cent,  interest  as 
he  may  see  fit,  and  keep,  maintain  the  said  Fianna  during  her  life,  or  until 
she  becomes,  in  the  judgment  of  the  said  trustee,  capable  to  act  for  herself, 
then  and  in  that  case,  the  trustee  may  pay  to  her  the  said  interest  and  of  the 
principal;  and  provided  further  that  in  case  the  said  Fianna  should  marry 
and  have  lawful  children  born  of  her,  immediately  upon  the  birth  of  such 
child  or  children,  the  said  trustee  shall  pay  all  such  trust  money  remaining  in  his 
hands  at  the  time  unto  my  said  daughter  Fianna,  her  heirs  and  assigns,  and 
not  otherwise;  and  in  default  of  such  lawful  children  born  of  my  said  daughter 
Fiannn,  then,  upon  her  death,  the  balance  of  said  tritst  money  1  give  to  my 
son,  Henry  Rudy,  his  heirs  and  assigns. "  '*  The  said  trustee  shall  keep,  support, 
and  maintain  out  of  said  trust  fund,  my  said  daughter  Fianna,  until  marriage 
and  a  lawful  child  born  to  her,  or  her  death,  as  hereinbefore  directed.** 

In  carrying  out  the  provisions  of  the  trust  it  is  obviously  necessary  that  the 
trustee  should  have  the  custody  and  control  not  only  of  the  corpus  but  also  of 
the  Interest  or  income  arising  from  the  trust  property.  To  require  appel- 
lant to  pay  the  latter  to  the  committee  of  the  lunatic  would  deprive  him  of  the 
only  means  he  has  of  performing  the  active  duties  of  the  trust  as  contem- 
plated by  testatrix.  It  is  not  even  alleged  that  he  is  mismanaging  the  trust 
property  or  refusing  to  apply  the  income  in  the  manner  directed  by  his 
mother's  will.  In  the  absence  of  any  evidence  of  either,  the  committee  has  ne 
just  reason  to  complain. 

Decree  reversed,  and  petition  dismissed  at  costs  of  appellee. 


DsLOSiKB  and  others  v.  Pennsylvania  Canal  Co. 

^^SupmM  Onert  of  FennsifhumkL.    October  3,  1S87.) 

fiMivmr  Domain— ExvBcisK  of,  bt  Statk— Eotatk  Aoquikkd. 

In  Pennsylvania  land  seised  by  and  appropriated  for  th«  use  of  the 
in  the  com tuon  wealth  iu  fee. 

Error  to  court  of  common  pleas,  Blair  county. 
The  facts  are  fully  stated  in  the  following  charge  of  Dean,  P.  J.: 
''This  is  an  action  of  ejectment  brought  by  the  Pennsylvania  Canal  Company 
against  Levi  Delosier  and  others  for  a  tract  of  land  in  Blair  township,  contain- 
ing about  one  hundred  and  twenty-nine  acres.  In  1839  the  commonwealth 
commenced  the  construction  of  the  eastern  reservoir,  an  improvement  de- 
signed to  store  water  for  the  use  of  the  Pennsylvania  canal.  The  bed  of  the 
reservoir  was  located  on  the  south-west  branch  of  the  Juniata  river,  about  a 
mile  and  a  half  south  of  the  main  line  of  the  canal,  ^ith  which  it  was  oon* 
nected  by  a  feeder.  The  whole  area  of  the  reservoir  is  about  539  acres.  800 
acres  of  this,  the  portion  immediately  at  and  adjoining  the  breast,  was  pur- 
chased by  the  common  wealth  from  Judge  'Joseph  McCune.  The  remaining 
portion  immediately  adjoining  the  McCune  tract  belonged,  at  the  time  of  the 
construction  of  the  reservoir,  to  Dr.  Shoeuberger,  John  L.  Ingram,  Patrick 
McCloskey,  and  perhaps  to  other  owners.    That  which  belonged  to  Dr.  SfaxM^n- 
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berger,  to  the  extent  of  129  acres,  is  the  portion  in  dispute.  The  defendantu, 
on  the  evidence  here,  have  whatever  title  or  right  to  the  possession  remained 
in  Shoenberger,  or  those  claiming  under  him,  after  the  abandonment  of  the 
reservoir,  and  the  plaintiff  has  whatever  right  or  title  the  commonwealth  had 
or  acquired  from  Shoenberger  at  the  time  of  the  construction  of  the  reservoir. 

"It  is  admitted  on  both  sides  that  the  reservoir  was  abandoned  and  the  wa- 
ter drawn  off  in  1881  or  1882.  The  issue  turns,  it  seems  to  us,  on  a  question  of 
law  which  is  entirely  for  the  court.  At  the  time  of  the  original  laying  out  of 
the  reservoir,  as  shown  by  the  map  of  Morris,  chief  engineer,  filed  in  the  audi- 
tor general's  office  in  1839,  the  land  intended  by  the  commonwealth  to  be  em- 
braced within  the  area  of  the  reservoir  included  this  land  in  dispute.  Thomas 
T.  Wierman,  in  charge  of  the  construction  of  the  work,  ran  the  line  of  the 
land  intended  to  be  embraced  within  the  boundaries  in  1846  or  1847.  This 
line,  he  testifies,  was  run  so  as  to  include  all  land  which  might  be  covered  by 
water  at  the  height  of  four  feet  above  the  overflow  or  waste- way  at  the  breast 
of  the  dam,  and  included  so  much  of  Shoenberger's  land  as  isnow  in  dispute. 
This,  as  nearly  as  he  remembers,  was  in  1846  or  1847  that  he  ran  that  line, 
after  or  about  the  time  the  work  was  completed.  At  the  time  of  the  con- 
struction of  the  reservoir  much  of  the  Shoenberger  tract  was  covered  with 
timber.  This,  under  the  direction  of  the  commonwealth's  officers,  was  cleared 
off,  and,  although  Shoenberger  took  the  timber,  it  was  claimed  by  the  com- 
monwealth, and  as  it  formed  part  of  the  compensation  to  be  paid  to  the  con- 
tractors for  clearing  they  were  allowed  $700  for  it. 

**  According  to  the  testimony  of  Wierman,  surveys  and  maps  of  the  whole 
539  acres  were  made  by  him,  including  the  Shoenberger  portion,  and  trans- 
mitted to  the  canal  commissioners.  Search  has  been  made  for  these  maps,  but 
they  have  not  been  found  and  are  not  produced  here.  Wierman  testifies  to 
the  running  of  the  lines  and  the  making  of  the  maps,  and  he  remembers  dis- 
tinctly of  transmitting  the^i  by  stage  in  a  tin  case  to  the  commonwealth  offi- 
cers of  Harrisburg. 

"On  March  6,  1847,  Shoenberger  made  application  to  the  canal  commission- 
ers for  compensation  for  the  damages  caused  by  the  taking  of  these  129  acres,, 
and  $2,450  were  awarded  him  in  full,  and  that  amount  was  paid  to  him^ 
Whatever  the  commonwealth  did  by  way  of  taking  land  for  the  purpose  of 
this  reservoir  was  done  under  and  by  authority  of  the  legislation  of  1836  and:' 
subsequent  statutes  for  the  construction  of  public  works,  or  internal  im- 
provements, between  the  west  and  the  east.  The  reservoir  was  not  a  distinct 
inaprovement;  it  was  part  of  the  canal,  just  as  much  as  any  other  portion  of 
the  canal,  not  the  actual  boat  channel,  was  part  of  the  canal.  The  legislation 
authorizing  the  construction  of  the  canal,  authorized  the  construction  of  suffi- 
cient reservoirs  to  make  the  canal  navigable  in  dry  seasons.  It  is  not  material, 
that  the  construction  of  canal  and  reservoir  were  not  simultaneous.  The  res- 
ervoir might  be  constructed  years  after  the  completion  of  the  main  channel/ 
under  the  authority  of  the  general  legislation  authorizing  the  construction  of 
the  internal  improvements. 

•*0n  our  present  impression  of  the  law  we  instruct  you  that  if  the  common- 
wealth in  fact  appropriated  this  land  for  the  purpose  of  the  reservoir,  then  it 
took  an  absolute  estate  in  the  land  in  perpetuity,  and  that  estate  is  vested  in 
this  plaivitiff.  The  question,  then,  is,  did  the  commonwealth  appropriate  this 
land?  It  was  not  necessary  it  should  have  a  deed.  It  was  not  necessary  it 
should  actually  make  permanent  monuments  on  the  ground  to  show  the  ex- 
tent of  its  claim.  The  map  of  Morris,  the  subsequent  surveys  of  Wierman 
and  Garrigues  verifying  that  map  of  Morris,  and  the  testimony  of  Wierman 
showing  that  he  ran  the  lines  and  made  maps  himself  at  the  time,  show  con- 
clusively that  it  was  intended  by  the  commonwealth  to  appropriate  this  land 
Dp  to  the  line  four  feet  above  the  water  level  at  the  waste-wear  of  the  reserr 
voir.  This  testimony  is  not  disputed,  and  we  say  to  you  that  that  was  sufficient 
v.llA.no,4— 26 
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appropriation  of  the  land  to  give  title  to  the  commonwealth  to  the  exl 
which  it  could  acquire  title  under  the  legislation  then  existing. 

"On  the  part  of  the  defendants  it  is  argued  that  an  estate  in  perpetui 
not  taken;  that  the  commonwealth  was  the  owner  only  of  that  portion 
land  which  formed  the  bed  of  the  canal  proper;  and  that  the  statute  ex] 
stipulated  that  nothing  but  an  easement  could  be  acquired  to  any  land 
for  any  other  purpose,  and,  as  the  reservoir  formed  no  part  of  the  bed 
canal,  on  its  abandonment  the  land  reverted  to  the  former  owners,  and 
fore  there  can  be  no  recovery  in  this  case;  or  that,  at  most,  the  plainti 
not  recover  for  more  land  than  was  embraced  within  the  water-line  frc 
sluice,  being  about  80  acres.  We  desire  to  give  a  further  examination 
question,  and  we  therefore  reserve  our  answer  to  this  point  made  1 
counsel  for  the  defendants. *' 

The  court  directed  the  clerk  to  take  the  verdict  of  the  jury  for  the  pi 
for  the  land  described  in  the  writ,  and  subsequenly,  in  an  opinion  iih 
tered  judgment  on  the  verdict;  whereupon  defendants  took  this  writ. 

Samuel  8.  Blair,  for  plaintiffs  in  error. 

Though  the  statute  gave  a  fee  to  the  bed  of  the  canal,  yet  it  is  a  determ 
fee,  to  cease  on  the  abandonment  of  the  canal.  Haldeman  v.  Railroa 
bO  Pa.  St.  425;  Coal  Co.  v.  Price,  81  Pa.  St.  156;  Com.  v.  Snyder,  2  ' 
418;  Vanhom^s  Lessee  v.  Dorrance,  2  Dall.  304.  The  land  was  not  pi 
bounded  and  defined. 

Daniel  J.  Neff,  for  defendant  in  error. 

A  fee  was  acquired  in  this  land  by  the  appropriation.  Haldeman  v. 
road  Co.,  50  Pa.  St.  425;  Craig  v.  Mayor,  etc,,  of  Allegheny,  53  Pa.  SI 
Canal  Co.  v.  Ymmg,  1  Whart.  425;  Bwkholder  v.  Sigler,  7  Watts  &  S 
Robinson  v.  Railroad  Co.,  72  Pa.  St.  316. 

Per  Curiam.  The  boundaries  of  the  land  seized  for  the  use  of  thi 
were  sulficiently  defined;  and  that  the  fee  thereto  vested  in* the  commoni 
is  a  matter  now  so  well  settled  by  previous  decisions  that  discussion  oo 
ing  it  is  unnecessary.    The  judgment  is  affirmed. 


Appeal  of  Wagner  Free  Institute  of  Science. 

{Supreme  Court  of  Pennsylvania.    October  3,  1S87.) 

Taxation— Exemption—'* Gifts,  Bbqobstb,  ob  Endowmbntb." 

A  BQpplement  to  the  act  of  incorporation  of  the  Wagner  Free  Institateof  S 
.  provided  "that  the  cabinet  collection  and  lot  of  ground  on  which  it  is  erect 
longing  to  the  said  institution,  with  any  giftty  bequests,  or  endowments,  shall 
empt  from  taxation.'^  The  corporation  was  also  authorised  to  accept  a  d< 
certain  real  estate  conveyed  to  it,  and  **  to  hold  the  premises  and  property  t 
mentioned,  including  all  endowments  at  any  time  to  be  made  to  the  said  cc 
■  tion,"  subject  to  the  conditions  therein  mentioned.  Subsequently  other  real 
was  conveyed  to  the  corporation  as  a  gifl,  the  rents  from  which  were  used 
purposes  under  the  original  charter,  ^eld,  that  such  real  estate  was  not  a  g 
quest,  or  endowment  which  was  exempt  from  taxation  within  the  terms  of  si 

Appeal  from  common  pleas  No.  2,  Philadelphia  county. 

Case  stated,  wherein  the  Wagner  Free  Institute  of  Science  was  pla 
and  the  city  of  Philadelphia,  John  Hunter,  William  Loughlin,  Geor 
Fairman,  Simon  Gratz,  John  P.  J,  Sensenderfer,  and  Charles  A.  Widme 
defendants,  as  follows: 

The  plaintiff  was  incorporated  by  an  act  of  the  legislature  of  Pennsy" 
approved  March  9,  1855.  for  the  object,  as  set  forth  in  section  2  of  sai 
of  giving  gratuitous  instruction  in  the  natural  sciences,  such  as  geolog] 
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eralogy,  metallurgy,  mining,  botany,  ch^nical  agriculture,  with  thdlr  appli^ 
cation  to  the  arts,  and  other  kindred  sciences,  to  all  persons  conforming  to  the 
rules  of  the  institution.  The  said  act  of  incorporation  was  amended  by  a  sub- 
sequent act  of  the  legislature  approved  the  thirtieth  day  March,  1864,  whereby, 
inter  alia,  it  was  enacted  that  "the  trustees  shall  ♦  *  *  be  capable,  in 
law,  of  purchasing,  holding,  taking,  and  conveying  any  estate,  real,  personal, 
or  mixed,  for  the  use  of  said  corporation,  of  whatsoever  kind,  nature,  or 
quality,  by  gifts,  grants,  bargains,  sale,  assurance,  will,  devise,  trust,  or 
bequest,  including  all  endowments  from  any  person  or  persons  capable  of 
making  the  same;  *  «  *  that  the  cabinet  collections  and  lot  of  ground 
on  which  it  is  erected,  belonging  to  the  said  institution,  with  any  gifts,  be- 
quests, or  endowments,  so  long  as  the  same  shall  be  used  for  free  lectures, 
shall  be  exempt  from  taxation." 

The  defendant  John  Hunter  is  the  xeceiver  of  taxes;  defendants  William 
Loughlin,  George  W.  Fairman,  and  Simon  Gratz  compose  the  board  of  revis- 
ion of  taxes;  defendant  John  P.  Sensenderfer  isduputy-coilector  of  delinquent 
taxes  in  the  Eighth  ward;  and  defendant  Charles  A.  Widmer  is  deputy-col- 
lector in  the  Twenty-ninth  ward  of  the  city  of  Philadelphia. 

On  Monday,  May  15, 1865,  a  course  of  free  lectures  was  begun  in  the  insti- 
tute building,  which  embraced  chemistry,  anatomy,  geology,  natural  philos- 
<^P^y»  physiology,  mineralogy,  and  mining.  Since  that  time  two  courses  of 
free  lectures  have  been  delivered  each  year,  embracing  most  or  all  of  the 
branches  of  natural  science  above  named. 

William  Wagner,  and  Louisa,  his  wife,  by  deed  dated  the  fourteenth  day  of 
March,  1866,  granted  and  conveyed  to  the  Wagner  Free  Institute  of  Science, 
as  an  endowment  for  the  said  corporation,  certain  brick  messuages  and  lots  on 
South  Eleventh  and  Juvenal  streets,  in  said  city,  and  sut^equently  conveyed 
to  the  said  corporation  plaintiff  a  lot  on  the  south  side  of  Montgomery  street, 
east  side  of  Seventeenth  street,  and  west  side  of  Willington  street,  which  lot 
William  Wagner  afterwards  subdivided,  and  erected  on  the  same,  at  his  own 
expense,  24  dwelling-houses,  as  an  endowment  for  the  corporation  plaintiff. 

The  whole  of  the  net  income  of  the  said  real  estate  has  been  and  is  appro- 
priated to  the  support  of  the  institute  for  the  purposes  contained  in  the  acts 
of  incorporation.  The  real  estate  above  described  was  assessed  for  taxes,  to 
be  paid  the  city  of  Philadelphia,  in  the  year  1884.  From  this  assessment  the 
corp<H*ation  plaintiff  appealed  to  the  said  defendants  William  Loughlin,  George 
W.  Fairman,  and  Simon  Gratz,  composing  the  board  of  revision  of  taxes, 
claiming  that  the  said  property  was  exempt  from  payment  of  taxes,  by  reason 
of  the  provisions  of  the  acts  of  incorporation  above  quoted;  but  the  said 
board,  on  January  14, 1884,  declined  to  grant  the  exemption  asked  for.  After 
the  said  decision  of  the  above-named  defendants,  composing  the  board  of  re- 
vision, the  defendant  John  Hunter,  receiver  of  taxes  of  the  city  of  Philadel- 
phia, authorized  and  directed  the  defendants  John  P.  Sensenderfer  and  Charles 
A.  Widmer  to  collect  from  the  plaintiff  the  taxes  assessed  against  the  prop- 
erties named  in  the  case  stated  for  the  year  1884;  and  the  defendants  John 
P.  Sensenderfer  and  Charles  A.  Widmer  are  proceeding  to  collect  the  said 
taxes  80  alleged  to  be  due,  as  delinquent  taxes,  by  distraint  upon  the  personal 
property  of  the  tenants  renting  and  occupying,  under  the  said  plaintiff,  the 
said  several  properties  referred  to. 

It  the  court  shall  be  of  the  opinion  that,  under  the  provisions  of  the  acts  of 
assembly  incorporating  the  Wagner  Free  Institute  of  Science,  and  the  amend- 
ment thereto,  first  above  quoted,  the  above-described  real  estate  is  exempt 
from  the  payment  of  city  taxes,  then  judgment  is  to  be  entered  for  the  plain- 
tiff, that  no  tax  is  due  to  the  city  of  Philadelphia  upon  the  real  estate  men- 
tioned in  the  case  stated,  and  an  injunction  to  be  issued  restraining  the  de- 
fendants from  taking  any  proceeding  to  collect,  or  filing  a  lien  for,  said  taxes; 
but  if  the  court  shall  be  of  a  contrary  opinion,  then  judgment  is  to  be  entered 
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for  the  defendants.    Either  party  is  to  have  the  right  to  take  a  certificate  or 
appeal  from  the  judgment  of  the  court. 

The  court,  in  an  opinion  by  Mitchell,  J.»  entered  Judgment  for  defend- 
ants; whereupoQ  plaintiff  took  this  appeal, 

W*  W.  MontgofMry  and  €feorge  W*  Biddle,  for  appellants. 

The  act  of  1874  does  not  repeal  the  charter  of  1864.  A  general  act  does  not 
repeal  a  particular  one  by  implication.  Max.  Int.  St.  157;  Broum  y.  Comtnis- 
sioners,  21  Pa.  St.  37;  HarrUhurg  v.  Shech.  14  AVkly.  Notes  Cas.  280;  O'Hara 
V.  Johnson^  42  Leg.  Int.  193.  The  act  of  1874  was  only  intended  to  exempt, 
not  to  impose,  taxation  where  none  then  existed.  Qas  Co,  y.  CTiester  Co.,  97 
Pa.  St.  476. 

Chas.  B.  MoMiohael  and  Charles  F.  Wartoiek,  City  Sol.,  for  appellees. 

This  property  is  not  exempt.  See  opinion  of  Mitchell,  J.,  in  court  below. 
Gertnan  Soc.  y.  Philadelphia,  3  Wkly.  Notes  Cas.  483;  Tottmship  of  I^m^ 
donderry  y.  Berger,  2  Pears.  230.  The  commonwealth  cannot  bargain  away 
the  means  by  which  only  it  can  exist.  Hospital  y.  Philadelphia  Co.,  24  Pa. 
St.  229;  Zimmerman  y.  Turnpike  Co,,  81*  Pa.  St.  96.  The  legislature  in- 
tended only  to  exempt  gifts,  bequests,  and  endowments  of  personal  property. 

Green,  J;  The  property  for  which  exemption  from  taxation  is  claimed  by 
the  appellant  consists  of  two  contiguous  lots  of  ground  on  Eleyenth  street, 
Philadelphia,  each  16  feet  front  and  100  feet  deep,  and  each  with  two  dwell- 
ing-houses erected  thereon;  and  also  a  lot  of  177  feet  10  inches  front,  and  186 
feet  depth,  on  Seyenteenth  street,  Philadelphia.  On  the  last-mentioned  lot 
are  24  dwelling-houses.  These  properties  are  rented,  and  yield  an  income 
which  is  applied  to  the  support  of  the  appellant.  As  these  properties  are  ordi- 
nary houses  and  lots,  they  are  undoubtedly  subject  to  taxation,  unless  they 
are  clearly  exempted  by  some  constitutional  law  plainly  expressing  such  ex- 
emption. It  is  alleged  there  is  such  a  law,  and  we  are  referred  to  the  elev- 
enth section  of  an  act  approved  March  30,  1864,  entitled  '*A  supplement  to  an 
act  to  incorporate  the  Wagner  Free  Institute  of  Science, "  approyed  the  ninth 
day  of  March,  1855.  '  The  portion  of  the  section  in  question,  which  it  is 
claimed  exempts  this  property  from  taxation,  is  in  these  words:  ''That  the 
cabinet  collection  and  lot  of  ground  on  which  it  is  erected  belonging  to  the 
said  institution,  with  any  gifts,  bequests,  or  endowments,  so  long  as  the  same 
shall  be  used  for  free  lectures,  shall  be  exempt  from  taxation.  **  The  cabinet 
collection  and  lot  of  ground  on  which  it  is  erected  are  no  part  of  the  premises 
as  to  which  the  present  question  arises.  The  fifth  section  of  the  original 
charter  of  1855  exempted  the  cabinet  collection  and  lot  of  ground  on  which  it 
is  erected,  but  nothing  more;  and  it  is  now  claimed  that  the  exemption  de- 
manded is  conferred  by  the  words  "gifts,  bequests,  or  endowments'*  con- 
tained in  the  eleventh  section  of  the  supplemental  act  of  1864.  All  of  the 
property  in  question  in  the  present  case  was  conyeyed  by  several  deeds  by 
William  Wagner  and  wife  in  1864  and  1873  to  the  appellant,  and  hence  was 
not  owned  by  the  appellant  at  the  time  of  the  passage  of  the  original  charter 
or  the  supplement. 

The  first  and  most  obvious  question  which  arises  is,  does  this  property  come 
within  the  description  "gifts,  bequests,  or  endowments,"  contained  in  the  act 
of  1864?  It  certainly  is  not  a  "bequest,"  as  the  title  was  derived  by  deed, 
and  not  by  will,  nor  can  we  regard  it  as  a  "gift,"  within  the  manifest  mean- 
ing of  the  act.  Gifts,  in  their  ordinary  legal  sense,  are  donations  of  chattels, 
and  the  same  meaning  attaches  to  them  in  the  common  popular  sense  also. 
A  gratuitous  conveyance  of  the  title  to  a  piece  of  real  estate  is  in  a  very  large 
sense  a  gift,  but  it  is  not  so  designated  in  the  popular,  or  in  the  legal,  thought 
or  expression;  and  we  would  not  feel  at  liberty  to  depart  from  the  ordinary 
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meaning  of  the  word  in  construing  a  statute  exempting  property  from  taxa- 
tion. Nor  is  tlie  word  "endowment"  any  more  apt  to  describe  such  property 
as  this.  "Endowment"  is  defined  by  Worcester  as  "property  or  pecuniary 
means  bestowed  as  a  permanent  fund;  as  the  endowments  of  a  college  or  hos- 
pital or  a  library."  It  is  certainly  understood,  in  common  acceptation,  as  a 
fund  yielding  income  for  the  support  of  an  institution.  In  its  collocation  in 
the  act  in  question  we  think  it  very  clear  that  the  legislative  intent  was  to  in- 
dicate "gifts,  bequests,  or  endowments"  belonging  to  the  appellant,  in  con- 
nection with  the  cabinet  collection  and  lot  of  giound  of  which  it  is  erected, 
and  for  the  maintenance  of  free  lectures  therein. 

In  the  sixth  section  of  the  same  act  the  word  "endowments"  is  certainly 
used  in  such  a  connection.  The  corporation  is  there  authorized  to  accept  a 
deed,  "and  to  hold  the  premises  and  property  therein  mentioned,  including 
all  endowments  at  any  time  to  be  made  to  the  said  corporation, "  etc.  And  in 
the  fifth  section  all  three  of  the  words  "endowment,  gifts,  or  bequest"  are 
manifestly  used  in  this  sense.  The  words  of  ^this  section  are:  "Should  these 
buildings  described  in  this  section  not  be  erected  in  the  life-time  of  the  piirty 
of  the  first  part  by  him,  and  under  his  direction,  the  board  of  trustees,  as  in 
their  opinion  the  funds  which  shall  from  time  to  time  be  at  their  disposal  will 
warrant  such  an  expenditure,  or  by  endownment,  gift,  or  bequest  made  for  the 
above  purpose,  shall  proceed  to  erect  the  laboratory,"  etc.  Here  "funds" 
wliich  may  be  derived  by  endowment,  gift,  or  bequest  are  autliorized  to  be 
used  for  the  construction  of  buildings.  We  cannot  doubt  that  this  was  the 
sense  in  which  the  legislature  used  these  words,  and,  that  being  so,  we  do  not 
feel  that  we  can  enlarge  this  legislative  meaning  beyond  its  proper  scope. 
We  are  therefore  of  opinion  that  the  real  estate  in  question  is  not  exempt 
from  taxation,  and  this  view  renders  unnecessary  the  discussion  of  the  other 
questions  considered  in  the  paper  books  and  arguments  of  counsel. 

Decree  affirmed,  and  appeal  dismissed,  at  the  cost  of  the  appellant. 


In  re  Opening  of  Maonolia  Atb. 
(/Supreme  Onirt  ef  Pennsyhfama,    October  3, 1887.) 

1.  MimiOIPAL  GoBFORATIOIfS-^PKHIHa  SXBKBTB. 

The  Pennsylvania  act  of  May  14, 1874,  does  not  apply  to  cfmea  in  wbSoh  itreeiB  In 

Philadelphia  have  been  already  located. 

2.  Sahb— LocATU)  Street— Jury  cannot  Assess  Damages. 

a  street  marked  out  or  laid  down  upon  a  confirmed  plan  is  to  be  regarded  as  es- 
tablished or  located  ;  and  a  Jury  appointed  to  report  ux^on  the  necessity  of  opening 
such  established  or  located  street  can  only  report  upon  that  question,  and  are  with- 
out power  to  assess  damages. 

Certiorari  to  quarter  sessions,  Philadelphia  county,  (common  pleas  No.  1.) 
A  petition  having  been  filed  for  the  opening  of  Magnolia  avenue  from 
Centre  street  to  Chelton  avenue,  in  the  Twenty-Second  ward,  Philadelphia, 
viewers  were  appointed.  At  a  meeting  held  on  December  5,  1885,  the  jury 
were  about  to  affix  their  signatures  to  a  report,  when  they  were  prevented 
from  so  doing  by  the  city  solicitor,  who  had  procured  a  rule  "to  show  cause 
why  they  refused  to  perform  their  full  duty  as  viewers,  as  required  by  law, 
as  laid  down  and  regulated  by  the  opinion  of  this  court  in  Re  Pearl  St.,  41 
Leg.  Int.  408;"  to  which  rule  the  viewers  made  return  in  court,  as  follows: 
"That  the  viewers  had  no  thought  to  disobey  the  law  or  the  court,  because 
they  were  appointed  only  to  view  and  to  determine  whether  or  not  the  street 
be  needed  for  public  use;  and,  having  viewed  and  found  that  the  street  is 
needed,  they  met  to  sign  their  report,  when  they  were  restrained  from  sign- 
ing by  the  notice  from  the  city  solicitor  of  this  rule.  They  aVer  that  they  are 
ready  and  willing  •  to  perform  their  full  duty  as  viewers '  in  this  behalf.    And 


Digitized  by 


Google 


406  ATLANTIC  REPORTER.  [Ps. 

they  therefore  respectfully  submit  themselves  to  your  honors,  asking  to  be  in- 
structed as  to  their  duties,  to  the  end  that  they  might  exercise  their  best 
judgment  with  impartiality,  under  their  oaths." 

After  argument,  the  rule  was  withdrawn,  and  the  viewers  then  reported  as 
follows : 

"The  viewers,  from  the  evidence  produced,  find  that  Magnolia  avenue  is  a 
street  duly  located  tipon  the  public  plan,  (called  "Plan  No.  17,")  and  was  con- 
firmed as  a  public  highway,  September  15,  1879,  as  of  the  width  of  fifty  feet, 
and  of  such  width  extends  from  above  Centre  street  to  and  beyond  Chelton 
avenue.  From  Centre  street  to  the  railroad.  Magnolia  avenue  has  been  par- 
tially gi-aded,  so  that  the  railroad  embankment  is  about  10  feet  high,  and  thus 
crosses  the  lines  of  said  avenue,  completely  obstructing  its  use  as  a  public 
highway,  and  preventing  safe  and  convenient  passage;  while  between  the 
Tailroad  and  Chelton  avenue  the  breast  and  waters  of  Kelly's  dam  occupy  the 
full  width  of  Magnolia  avenue  for  a  distance  of  about  two  hundred  and  twenty- 
five  feet  east wardly  from  said  embankment;  yet  very  many  people  are  daily 
compelled  to  use  Magnolia  avenue  for  the  purpose  of  passing  from  Centre 
street  to  Chelton  avenue,  to  the  Church  of  St.  Vincent  de  Paul,  and  to  the 
markets  and  other  places  of  resort,  because  there  is  no  crossing  other  than 
this  between  Hancock  street,  a  long  distance  below,  and  Chew  street,  a  greater 
distance  above,  said  Magnolia  avenue.  There  also  appears  to  have  been  a 
dedication  of  the  property  within  the  lines  of  Magnolia  avenue,  by  George 
Jaggar  and  others,  on  March  26,  1858,  which  dedicsition  is  recognized  in  the 
deed  under  which  Joseph  Scatchard^s  Sons  claim,  Jaggar  having  granted  and 
conveyed  to  Scatchard,  in  1865,  by  deed  in  which  Wilson  street  (the  former 
name  of  Magnolia  avenue)  is  named  as  a  landmark.  Moreover,  the  firm  of 
Joseph  Scatchard's  Sons  have  themselves  admitted  the  dedication  in  erecting 
buildings  to  conform  to  the  lines  of  the  street,  and  also  conceded  the  right  of 
way  by  making  and  maintaining  a  bridge  for  people  to  cross  the  waters  at 
the  breast  of  Kelly's  dam  to  the  pathways  over  the  railroad  embankment. 
This  right  of  way  has  existed  for  more  than  twenty-one  years,  during  which 
period  it  has  been  in  constant  daily  use  by  large  numbers  of  people.  Greorge 
Scatchard  (one  of  the  firm)  testified  that  people  had  been  crossing  by  their 
mill  and  over  the  railroad  since  they  bought  their  land,  in  1865,  while  it  was 
otherwise  shown  that  the  way  had  been  in  general  use  long  before  that  date. 

''The  proofs  produced  before  the  viewers  fully  sustain  the  petition,  and  are 
entirely  unanswered.  A  number  of  witnesses  were  examined,  among  them 
John  H.  Dye,  registrar  of  the  survey  department,  who  produced  the  deeds  of 
dedication,  and  H.  A.  Stallman,  the  surveyor  and  regulator  of  the  district, 
both  of  whom  testified  that  the  grade  of  Magnolia  avenue,  as  established,  pro- 
vided that  the  street  should,  when  opened,  pass  beneath  the  railroad;  and  Mr. 
Dye  said  that  Magnolia  avenue  was  formerly  called  *  Wilson  Street,'  and  un- 
doubtedly is  the  street  mentioned  in  the  deeds  of  dedication. 

"  Therefore  having  viewed,  and  also  carefully  considered,  the  petition  and 
proof  submitted  to  them,  the  viewers  in  this  matter  have  concluded  after  due 
deliberation,  and  do  find,  that  Magnolia  avenue,  from  Centre  street  to  Chel- 
ton avenue,  is  now  needed  for  public  use,  and  should  be  presently  opened  ef- 
fectively for  that  purpose. " 

To  this  report  numerous  exceptions  were  filed  by  George  Scatchard  and 
others,  and  by  the  city  of  Philadelphia,  which  were  all  dismissed  by  the  court; 
Allison,  P.  J.,  filing  the  following  opinion: 

"There  are  a  number  of  exceptions  to  the  report  of  the  jury,  the  most  ma- 
terial of  which  presents  again  for  reconsideration  by  this  court  the  question 
whether  the  jury  were  justified  in  refusing  to  comply  with  the  demand  of 
the  representatives  of  the  city  that,  after  reporting  in  favor  of  the  opening  of 
the  street,  they  should  proceed  to  assess  damages  resulting  from  such  open- 
ing, under  the  supposed  requirements  of  the  act  of  the  fourteenth  of  May,. 
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1874,  (P.  L.  164.)  It  is  claimed,  on  behalf  of  the  petitioners,  that  the  street 
was  placed  on  the  plan  of  the  borough  of  Germanto wn  as  far  back  as  the  year 
1850,  and  was  confirmed  by  the  court  of  quarter  sessions  in  1863,  and  recog- 
nized as  a  confirmed  street  of  the  city  of  Philadelphia  by  the  board  of  survey- 
ors in  1879,  when  they  established  the  grades  of  the  street  according  to  the 
lines  by  which  it  appeared  on  the  plan.  Before  the  jury  there  appears  to  have 
been  an  effort  made  to  establish  a  dedication  of  the  land  within  the  lines  of 
the  street  which  it  is  now  proposed  shall  be  taken  and  appropriated  to  public 
use.  The  testimony  of  Mr.  Dye,  registrar  of  the  survey  department,  as  re- 
ported to  us  in  the  argument,  is  that  a  Mr.  Jaggar  and  others,  who  owned  the 
land  in  1853,  dedicated  the  same  to  the  public  as  a  highway,  and  that  it  has 
since  been  known  as  a  dedicated  street.  The  jury  or  viewers  state,  in  their 
report,  that  they  were  appointed  to  view  and  determine  whether  or  not  Mag- 
nolia avenue,  from  Centre  street  to  Chelton  avenue,  in  the  Twenty-Second 
ward,  is  now  needed  to  be  opened  for  public  use. 

"The  present  proceeding  seems  to  ignore  the  question  of  dedication,  for  if 
the  land  within  the  lines  of  the  street  has  in  fact  been  dedicated  to  the  public 
and  was  so  recognized  by  the  city,  Magnolia  avenue,  between  the  designated 
points,  is  not  only  an  established  highway,  but  the  public  have  the  right  at 
any  time  to  enter  upon  and  use  it  for  the  purposes  of  travel.  In  such  case 
there  are  no  damages  to  be  paid;  for  after  dedication  of  a  street  by  one  who 
is  the  owner  of  the  land,  especially  when  such  dedication  has  been  recognized 
by  actual  use  and  accepted  by  the  public  authorities,  the  question  would  seem 
rather  to  be,  sball  the  city  at  this  time  be  required  to  put  the  street  in  a  con- 
dition that  will  render  travel  over  it  safe  and  convenient?  If  the  street  is  a 
dedicated  and  accepted  street,  the  right  of  the  public  to  enter  upon  and  enjoy 
its  use  would  seem  to  be  beyond  question.  But  It  does  not  seem  to  us  that 
this  question  properly  arises  now,  under  the  petition  to  open  Magnolia  avenue 
as  a  located  street.  The  fact  to  be  ascertained  first  is,  does  the  public  con- 
venience require  that  it  shall  be  thrown  open  to  common  use  at  this  time? 
Putting  aside,  therefore,  the  question  of  dedication,  which  may  possibly  come 
up  hereafter,  we  take  up  the  case  on  the  main  point  raised  by  the  exceptions: 
Were  the  jury  right  in  reporting  alone  on  the  question  whether  Magnolia  av- 
enue shall  now  be  opened  for  public  use,  or  were  they  l)ound  to  go  further, 
and  endeavor  to  obtain  releases  of  claims  for  damages  from  the  owners  of  the 
land  to  be  taken,  and,  if  such  releases  could  not  be  obtained,  then  to  assess 
damages? 

"This  question  was  first  presented  for  consideration  and  decision  in  Re  Flf- 
ty-Second  St.,  opinion  reported  in  11  Phila.  487,  about  two  years  only  after 
the  passage  of  the  act  of  1874,  under  which  act  this  contention  arises.  After 
a  most  careful  examination  of  the  act  of  1874,  the  construction  placed  on  it 
was  that  it  was  wholly  inapplicable  to  tfie  case  of  a  street  already  located  and 
established  by  due  process  of  law;  that,  when  a  street  was  marked  out  or  laid 
down  on  a  confirmed  plan,  it  was  to  be  regarded  as  established  or  located; 
that  it  was  the  power  to  locate  a  road  or  bridge  that  authorized  the  jury  to 
perform  the  subsequent  duty  of  assessing  damages,  and  that,  when  they  were 
appointed  to  report  on  the  necessity  for  opening  an  established  or  located  road 
or  street,  they  could  only  report  on  that  question,  and  were  without  power  to 
assess  damages;  that  when  a  highway  was  laid  down  or  marked  out  on  a  con- 
firmed plan,  and  thus  lociited  on  the  land,  there  was  no  further  act  of  location 
to  be  performed;  that  which  was  already  done  could  not  be  done  over  again. 
We  thouglit  then,  and  think  now,  after  the  most  careful  examination  of  the 
whole  subject,  that  in  the  case  of  a  road  already  located  the  jury  have  nothing 
to  do  except  to  follow  the  direction  of  the  law  applicable  to  such  a  case,  and 
report  on  the  necessity  of  opening.  That  is  what  the  jury  have  done  in  this 
case,  and  we  think  they  have  conformed  strictly  to  their  duty,  and  that  they 
would  have  departed  from  it  if  they  had  gone  further,  and  reported  an  assess- 
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ment  of  damages.  That  a  jury  have  specific  duties  to  perform*  when  appointed 
as  a  jury  of  view  merely  upon  the  question  of  opening  a  located  street  or  road» 
ought  now  to  be  regarded  as  a  settled  question. 

"The  decision  in  Re  Opening  of  Twenty-Eighth  8t,,  102  Pa.  St.  140,  was 
made  upon  an  application  on  bifhalf  of  the  city  to  set  aside  the  appointment 
of  a  jury  appointed  to  report  on  the  necessity  of  opening  Twenty-Eighth 
street,  which  was  stated  in  the  petition  to  be  *  according  to  the  old  city  plan; ' 
that  is,  as  the  same  had  been  located  or  laid  down  on  said  plan.  The  city  had 
strenuously  denied  the  right  to  appoint  a  jury  to  advise  the  court  upon  the 
question  of  opening  a  plotted  or  confirmed  street.  Judge  Thayer,  in  dis- 
charging the  rule,  vindicated  his  judgment,  in  an  opinion  showing  a  most 
thorough  and  comprehensive  examination  and  understanding  of  the  subject 
which  he  discussed.  The  decision  of  No.  4,  sustaining  the  appointment  of 
the  jury,  was  confirmed,  on  appeal,  by  the  supreme  court. 

"In  the  case  just  referred  to,  the  question  now  under  consideration  was 
not  raised,  but  it  was  not  made  a  contention  on  the  part  of  the  city  that  if 
the  jury  of  view  could  be  appointed,  their  duty  was  to  do  other  than  to  re- 
port on  the  necessity  of  opening  the  street.  In  the  statement  of  the  facts 
of  the  case  we  are  informed  '  that  the  jury  of  view  filed  a  report,  wherein 
they  found  and  determined  that  the  opening  of  Twenty-Eighth  street  is  a 
public  necessity.'  Only  this,  and  nothing  more.  Thl»  report  was  not  ques- 
lioned  on  the  ground  that  the  jury  did  not  go  on  and  obtain  releases  of 
claims  or  assessed  damages.  The  thought  does  not  seem  to  have  been  enter- 
tained by  any  one  that  the  jury  had  not  performed  their  entire  duty  when 
they  reported  on  the  expediency  of  opening  the  street.  The  court  confirmed 
this  report,  which  certainly  does  not  carry  with  it  the  implication  that  they 
thought  the  jury  had  not  done  all  that,  under  the  law,  they  were  author- 
ized to  do. 

"The  question  what  a  jury  can  or  cannot  do,  in  a  case  like  the  one  now  be- 
fore the  court,  was  expressly  raised  and  decided  in  Re  Opening  of  Jackson 
8t.,  83  Pa.  St.  328.  There  has  been  a  persistent  effort  to  get  rid  of  the  effect 
of  this  decision  by  entirely  disregarding  it,  or  by  placing  on  the  decision  a 
different  interpretation  from  that  which  was  evidently  intended  by  the  court. 
Jucksou  street  was  a  street  on  the  confirmed  plan  of  the  city.  A  Jury  of 
view  reported  that  there  was  a  public  necessity  for  the  laying  out  and  open- 
ing of  the  street;  using  the  term  Maying  out'  as  synonymous  with  'laying 
open  to  common  or  public  use.'  It  could  not  mean  plotting  or  laying  out  a 
street  by  lines  or  boundaries,  because  that  had  already  been  done  on  the  pUn 
of  the  city.  After  so  reporting,  they  proceeded  as  stated  In  a  second  or  sup- 
plemental report,  in  accordance  with  the  act  of  1874,  as  they  understood  it, 
in  discharge  of  the  duties  required  by  said  act,  to  endeavor  to  procure  releases 
from  all  claims  for  damages  which  might  arise  by  the  opening  of  the  street; 
and,  failing  to  secure  such  releases,  they  took  up  the  question  of  an  assess- 
ment of  damages,  and  reported  that  no  damages  would  be  sustained  by  any 
of  the  parties  over  whose  ground  the  street  was  located.  This,  it  will  be  seen, 
was  a  direct  attempt  to  apply  the  act  of  1874  to  an  already  plotted  or  located 
street.  To  this  action  on  the  part  of  the  jury  an  exception  was  filed,  which 
alleged  that  the  provisions  of  the  act  of  May  14,  1874,  are  not  applicable 
to  this  case,  and  were  improperly  followed  by  the  petitioners  and  the  jury. 
In  the  opinion  of  the  supreme  court,  reversing  the  court  below,  which  had 
dismissed  the  exception,  and  confirmed  the  report,  discussing  the  precise 
question  now  before  us,  it  holds  the  following  language:  *  What,  then,  has 
been  the  effect  of  the  act  of  1874  on  the  general  highway  system  in  the  city 
of  Philadelphia?  It  has  manifestly  established  a  uniform  method  throughout 
the  commonwealth  for  adjusting  damages  at  the  time  when  and  by  the  view- 
ers by  whom  a  road  or  bridge  shall  be  located.  But  it  has  done  nothing  more. 
It  made  no  provision  for  streets  already  located,  and  streets  laid  on  the  city 


Digitized  by 


Google 


Pa.]  IK  BE   MAGNOLIA  AVB.  409 

plan  have  been  treated  as  so  located  tbrougboat  tbe  statutes.  *  *  *  It 
was  for  an  original  view  only  that  the  act  was  intended  to  provide.  Damages 
were  not  to  be  adjusted  or  assessed,  unless  the  viewers  should  decide  in  favor 
of  locating  the  street  or  bridge.  And  this  location,  as  was  said  by  the  judge 
who  decided  the  case  of  Fifty-Second  street,  was  the  primary  duty  imposed 
by  the  law  of  1874.' 

*' Could  anything  be  more  plain  than  this  clear  and  unambiguous  language 
of  the  supreme  court  in  deciding  the  precise  question  now  under  consider- 
ation, which  decision  stands  up  to  this  time  unshaken  by  any  subsequent  de- 
cision of  the  court  of  last  resort?  In  the  opinion  of  court  No.  2  in  iZe  Opening 
of  Pearl  8t.^  the  authority  of  In  re  Jackson  8t,  is  sought  to  be  set  aside  by  the 
statement  that  the  decision  of  the  supreme  court  in  Re  Twenty-BighthSt.  over- 
rules In  re  Jackson  St.,  which  is  therefore  no  longer  to  be  regarded  as  a  con- 
trolling authority  upon  this  question .  An  exami nation  of  In  re  Twenty- Eighth 
SL  will  show  that  no  such  point  was  before  the  court  below,  nor  was  it  raised  in 
the  supreme  court.    The  contention  on  the  part  of  the  city  was  that  the  court 
of  quarter  sessions  had  no  power  to  appoint  a  jury  to  report  on  the  necessity 
for  opening  Twenty-Eighth  street,  on  the  ground  that  the  jurisdiction  of  the 
municipal  legislature  was  exclusive,  under  the  act  of  the  twenty-first  of  April, 
1855,  a  point  that  had  been  expressly  ruled  the  other  way  by  the  affirmance  by 
the  supreme  court  of  Large  v.  City,  3  Phila.  382,  and  also  in  Re  Jackson  8t. 
The  question  of  the  power  of  a  jury,  appointed  to  report  on  the  necessity  for 
opening  a  street  previously  located,  to  assess  damages  for  such  opening,  in  no 
way,  directly  or  collaterally,  came  up  in  that  case.  And  yet  it  is  claimed  that  it 
overruled  the  decision  in  Re  Jackson  St.,  which  decided  that  the  act  of  1874  did 
not  apply  to  located  streets.    Nor  was  the  denial  of  power  in  a  jury  of  view 
appointed  to  open  a  street,  to  go  on  and  assess  damages,  at  all  complicated  by 
the  question  of  the  retroactive  operation  of  the  act  of  1874,  in  the  consider- 
ation ot  either  In  re  Fifty-Second  St.  or  In  re  Jhckson  St.,  as  the  court  in  de- 
ciding In  re  Pearl  St.  seemed  to  think;  the  point  was  raised  by  counsel  rep- 
resenting the  city  in  both  cases.    In  the  former  case,  in  the  last  paragraph 
of  the  opinion,  after  denying  the  power  of  the  jury  to  assess  damages  because 
the  act  of  1874  was  inapplicable,  the  remark  is  added:   *For  this  reason  the 
questions  discussed  on  the  argument  of  the  exceptions  do  not  arise,  and  are 
therefore  dismissed  from  further  consideration.'    In  Re  Jackso7i  St.,  the  con- 
cluding language  of  the  supreme  court  is:    *As  the  proceeding  was  wholly 
unauthorized,  it  is  unnecessary  to  enter  into  the  question  of  the  retroactive 
operation  of  the  law,  or  into  an  examination  of  the  alleged  defects  of  the  rec- 
ord.'   The  opinion  in  Re  Pearl  St.  seems  to  rest  very  largely  on  the  expedi- 
ency of  applying  what  are  called  sound  business  principles  to  the  action  of  a 
jury  inquiring  as  to  the  expediency  or  necessity  for  opening  a  street.    This,  it 
seems  to  us,  is  a  question  for  the  legislature,  and  not  for  the  courts,  unless  the 
application  of  such  a  rule  of  action  is  found  in  the  law  as  it  now  exists.    The 
primary  duty  to  locate  a  street,  which  must  of  necessity  bean  original  or  new 
street,  is  put  aside  as  an  unimportant  consideration,  with  the  remark:  <If,  as 
in  the  case  of  a  plotted  street,  the  location  is  already  fixed,  they  are  relieved 
from  the  consideration  of  that  part  of  a  jury's  general  duty,  they  are  free  to 
proceed  at  once  to  the  rest.'    And  this  is  said,  notwithstanding  the  ruling  in 
He  Jackson  St.,  that  the  act  of  1874  made  no  provision  for  streets  already  lo- 
cated, and  that  it  was  intended  for  the  case  of  an  original  view  only;  that  is, 
where  no  street  had  been  previously  located  or  established.     We  are  wholly 
unable  to  agree  with  the  reasoning  or  the  conclusion  of  the  court  in  Re  Pearl 
St.;  and  as  In  re  Pearl  St.  conflicts  with  the  previous  decision  of  the  quarter 
Besaions,  and  with  that  of  the  supreme  court  also,  as  we  read  it,  we  cannot 
accept  the  decision  in  that  case  as  an  authority  which  should  influence,  much 
less  control,  out  judgment.    We  therefore  dismiss  the  exception  under  which 
^bis  question  has  been  presented. 
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**We  have  carefully  considered  the  remaining  exceptions,  no  one  of  which 
do  we  think  is  well  taken.  All  of  the  exceptions  are  therefore  dismlBsed,  and 
the  report  of  the  jury  is  confirmed." 

Whereupon  this  writ  was  taken. 

George  Junktn  and  W,  H,  Addicka,  for  plaintiffs  in  error. 

It  was  error  in  the  jury  not  to  consider  and  assess  damages.  In  re  Pearl 
St.,  15  Wkly.  Kotes  Cas.  205;  In  re  Arrott  St.,  18  Wkly.  Notes  Gas.  121;  In 
re  Coyan  Home  Tp.  Road,  7  Wkly.  Notes  Cas.  257;  In  re  Rgad  in  Palmer 
Tp„  11  Wkly.  Notes  Cas.  429. 

Theo,  Cuyler  Patterson,  for  defendants  in  error. 

There  was  no  error  in  confirming  the  report  of  the  viewers  who  refused  to 
assess  damages.    In  re  Jackson  St.,  83  Pa.  St.  328. 

Green,  J.  We  certainly  did  decide  in  the  case  In  re  Jackson  St.,  83  Pa.  St. 
328,  that  the  act  of  1874  does  not  apply  to  cases  in  which  streets  in  Philadel- 
phia have  been  already  located.  That  was  the  one  leading,  and  indeed  only, 
question  in  the  case.  It  was  fairly  stated,  and  fully  and  elaborately  con- 
sidered, by  our  late  Brother  Woodward,  who  gave  ample  and  satisfactory 
reasons  for  his  conclusion.  That  decision  has  never  been,  either  directly  or 
indirectly,  overruled,  or  indeed  questioned,  by  this  court  in  any  case  to  which 
we  have  been  referred,  or  of  which  we  have  knowledge.  The  question  in- 
volved was  not  before  this  court  either  in  the  case  of  In  re  Twenty-Bighth  St. , 
102  Pa.  St.  140,  or  In  re  Pearl  St.,  Ill  Pa.  St.  565,  5  Atl.  Bep.  430.  We  did 
not  assume  the  consideration  of  the  decision  of  the  question  in  those  cases, 
and  hence  have  given  no  cause  for  an  inference  that  we  intended  even  to 
qualify,  much  less  to  overrule,  the  Case  of  Jackson  St.  Nor  have  we  any 
disposition  to  do  so.  We  are  satisfied  it  was  correctly  decided.  The  learnei 
judge  of  the  court  below  has  written  so  clear,  forcible,  and  exhaustive  an 
opinion  upon  the  merits  of  the  contention  in  the  present  case  that  we  find  it 
impossible  to  add  anything  to  it.  We  affirm  the  order  of  confirmation  for  the 
reasons  stated  in  that  opinion.  We  have  examined  and  considered  the  seyeral 
assignments  of  error  other  than  those  which  raise  the  question  of  jurisdiction, 
and  find  them  to  be  without  merit.    The  order  of  confirmation  is  affirmed. 


In  re  Widening  of  New  8i. 
(Supreme  Court  of  Pennsylvania.    October  3,  1887.) 

(krtiorain  to  qaarter  sessions,  Philadelphia  county. 

Petition  for  the  appointment  of  viewers  to  report  upon  the  necessity  of  widening  New 
street,  a  plotted  public  highway,  on  the  public  plans,  to  the  fall  width  of  40  feet.  The 
jnry  reported  the  necessity  for  the  widening  of  the  street,  but  declined  to  ask  for  re 
leases  or  assess  damages.  Exceptions  to  the  report  were  dismissed ;  whereupon  this 
writ  was  taJ^en. 

W.  H.  Addiclu  and  Oioe.  F.  Warufick,  for  City  of  Philadelphia.  Th«o.  Ouyler  Aitter- 
toiij  for  petitioners. 

Gbbcn,  J.  For  the  reasons  stated  in  the  opinion  in  the  case  In  re  MdffnoUa  Ave.,  anU* 
405,  just  filed,  the  order  of  confirmation  in  this  case  is  affirmed. 


Harsteb  and  others  v.  Hbbster  and  others. 

{Supreme  Court  of  Pennsylvania.    October  8, 1887.) 

Will— lastnt  Devisavit  vel  won— Undue  Influence— Evidence. 

In  an  application  for  an  issue  devisavUvelnon,  if  the  testimony  is  such  that  after  a 
fair  and  impartial  trial,  resulting  in  a  verdict  against  the  proponSnts  of  the  alleged 
will,  the  trial  judge,  after  a  careful  review  of  all  the  tessimonv,  would  feel  con- 
strained to  set  aside  the  verdict  as  contrary  to  the  manifest  weight  of  the  evidence. 
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it  cannot  be  said  that  a  dispate  has  arisen.    On  the  other  hand,  if  the  state  of  the 
evidence  is  such  that  the  jadge  wonld  not  feel  constrained  to  set  aside  the  verdict, 
the  dispate  should  be  considered  sabetantial  and  an  issue  to  detorniine  it  should  be 
directed. 
2.  Same. 

Undue  influence  may  be  exercised  secretly  as  well  as  openly,  especially  where  a 
confidential  relation  exists  between  the  principal  devisee  and  testator  and  they  dwell 
together  in  the  same  house.  In  such  case  it  is  not  easy  to  make  out  an  allegation 
of  ondae  influence  by  proof  which  is  direct  or  positive,  nor  Is  it  necessary  to  do  so. 
The  efiects  of  its  exertion  may  be  very  visible ;  but  as  these  may  also  be  consistent 
with  a  perfectly  free  will,  much  caution  must  be  exercised  by  the  jury  in  consider^ 
ingsuch  an  aspect  of  the  case.  Bash  conclusions  must  not  be  drawn  simply  be- 
cause of  a  large  disproportion  of  the  estate  being  given  to  one  to  the  exclusion  of 
others,  and  the  evidence  of  the  exertion  of  nndue  influence  must  be  of  a  satisfactory 
and  convincing  character,  whether  it  be  direct  or  circumstantial.^ 

Error  to  court  of  common  pleas,  Northampton  county. 

Issue  devisavit  vel  non,  in  which  William  Henry  Herster  and  Irwin  Belch 
and  Eliza,  his  wife,  in  right  of  said  Eliza,  were  plaintiffs,  and  Andrew  J. 
Herster,  devisee,  and  Andrew  J.  Herster  and  James  W.  Lynn,  executors,  were 
defendants,  todetei-mine  whether  the  will  and  codicils  of  Andrew  Herster  were 
made  and  executed  by  reason  of  undue  Influence,  fraud,  or  misrepresentation* 

On  the  trial,  before  Schuylee,  P  J.,  the  following  facts  appeared: 

"Andrew  Herster,  the  testator,  died  May  27,  1882,  seized  of  realty  and  pos- 
sessed of  personalty  valued  at  about  $200,000.  He  left  four  sons  and 
two  daughters,  among  whom  were  the  parties  plaintiff  in  this  issue.  The  tes- 
tator, by  a  will  dated  June  13,  1874,  devised  and  bequeathed  the  greater  part 
of  his  property  to  his  son,  Andrew  J.  Herster,  who  was  the  residuary  legatee 
and  devisee.  He  also  made  various  devises  and  bequests  to  his  other  chil- 
dren. By  two  separate  codicils,  dated  August  29,  1878,  and  May  7, 1880,  the 
testator  revoked  sundry  of  the  last-mentioned  bequests  and  devises,  so  that 
the  whole  bulk  of  the  estate  passed  to  said  Andrew  J.  Herster.  Only  small 
legacies  were  bequeathed  to  testator's  other  children,  except  William  Henry 
Herster,  to  whom  one  piece  of  real  estate  was  also  devised.  The  testator  was 
nearly  84  yeai-s  old  at  the  time  of  his  death,  and  had  for  20  years  lived  with 
his  said  son,  Andrew  J.  Herster.  Evidence  was  introduced  by  plaintiffs 
showing  that  he  had  from  time  to  time  suffered  of  late  years  from  apoplexy 
or  congestion  of  the  brain,  and  that  he  had  been  under  treatment  for  such  an 
attack  a  short  time  prior  to  the  date  of  the  original  will.  They  also  intro- 
duced evidence  of  declarations  made  by  the  testator  from  time  to  time,  to  the 
effect  that  his  children,  other  than  said  Andrew  J.,  were  attempting  to  poison 
him,  and  in  other  ways  to  do  him  injury.  The  theory  of  the  plaintiffs  was 
that  suggestions  to  this  effect  were  being  constantly  made  to  him  by  Andrew 
J  Herster  and  his  wife.  The  defendants  denied  explicitly  all  allegations  of 
undue  influence  and  of  statements  on  their  part  prejudicial  to  testator's  other 
children.  It  was  shown  that  testator  went  alone  to  the  office  of  the  scriv- 
ener who  prepared  the  will  and  codicils,  and  in  each  case  executed  them  appar- 
ently of  bis  own  will  and  accord. 

**The  plaintiffs  offered  to  prove,  among  other  things,  by  Jacob  Herster,  a 
witness,  that  immediately  before  his  death,  testator  expressed  a  great  desire , 
and  anxiety  to  have  possession  of  his  will  and  the  two  codicils,  and  that  he 
requested  the  witness  to  remain  with  him  during  the  day  for  the  purpose  of 
enabling  him,  in  case  the  will  and  codicils  were  not  returned  to  him,  to  pro- 
care  them  from  the  custody  of  James  W.  Lynn;  that  he  declared  to  the  wit- 

'Asto  what  is  competent  evidence  of  undue  influence,  and  what  amounts  to  nndue 
influence,  see  Bledsoe  v.  Bledsoe,  (Ky.)  1  S.  W.  Rep.  10,  and  note ;  Thompson  v.  Hawks, 
14  Fed.  Rep.  905.and  note;  Saunder's  Appeal, (Conn.)  6  Atl.  Rep.  196,  and  note;  Rock- 
well's Appeal,  Id.  198;  Pemberton  v.  Pemberton,  (N.  J.)  7  Atl.  Rep.  642;  Blume  v. 
Hartman,  (Pa.)  8  Atl.  Rep.  219 ;  Schildnecht  v.  Rompfs  £z'x,  (Ky.)  4  8.  W.  Rep.  235 ; 
McCnlloch  V.  Campbell,  (Ark.)  6  S.  W.  liep.  6U). 
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w  ness  repeatedly  during  the  day  that  he  had  requested  James  W.  Lynn,  h 

*-   ^  torney,  who  had  prepared  the  will  and  codicils  to  return  them,  and  thi 

had  sent  his  son,  Andrew  Jackson  Herster,  to  the  office  of  Mr.  Lynn  wil 

structions  to  bring  the  will  and  codicils  to  him ;  that  on  different  occaslo 

had  so  sent  him,  and  that  he  would  return  and  inform  him  that  Mr.  ] 

*  would  bring  them  out  himself,  and  when  Mr.  Lynn  called  he  failed  to  ] 
^                       them  and  made  some  excuse  with  reference  to  his  not  bringing  them,  f 

:    '.4^  that  he  had  forgotten  them  or  some  other  reason  for  his  failure  to  do  so; 

he  declared  to  the  witness  that  he  must  see  these  papers  before  he  died 

^%  -  requested  the  witness  to  remain  rfhtil  late  that  evening  in  order  to  see  wh 

•  ^f      -  the  papers  would  be  returned;  that  having  waited,  at  the  testator's  req 

until  ten  o'clock  on  that  Saturday  evening  be  stated  to  the  witness  th 

should  return  on  Monday  morning  following,  and  that  if  the  papers  wer 

.  ^  v4  brought  to  him  he  would  make  arrangements  to  send  for  or  procure 

from  the  custody  of  Mr.  Lynn,  and  again  told  the  witness  that  if  they 

not  brought  by  Monday  morning  he  should  be  sure  to  get  them  from  the 

^  -  tody  of  James  W.  Lynn;  and  that  he  then  declared  that  he  must  see 

-    j  *  papers  before  he  died  and  must  have  them ;  that  on  the  Sunday  foUowir 

^  had  a  stroke  of  apoplexy  which  rendered  him  unconscious  for  some  time 

-..    •>  that  on  the  following  Monday  morning,  while  upon  his  death-bed,  the  test 

*  being  restored  somewhat  to  consciousness,  called  his  son  Jacob  to  hisl>6d 
took  his  hand,  and  declared  repeatedly  to  him:  '  My  God,  it  is  all  wrong 
all  wrong  I — Mein  Oott,  es  ist  letz,  es  ist  letzP — and  shortly  after  died;  thi 
dence  is  offered  in  connection  with  the  other  circumstances  already  given  ii 
dence  for  the  purpose  (1)  of  illustrating  and  showing  the  state  of  the  feeli 

•  *•  •  t  he  testator  towards  his  son  Jacob  and  the  remainder  of  the  family ;  (2)  to  i 

undue  influence,  and  that  the  testator  was  in  a  condition  easily  to  b 

:  fluenced;  (3)  for  the  purpose  of  showing  the  testator's  state  of  mind  as  1 

weakness  and  impressibility;  (4)  for  the  purpose  of  showing  that  whei 

moved  from  the  presence  of  Andrew  Jackson  Herster,  or  of  the  wife  of  An 

\  Jackson  Herster,  that  there  was  a  state  of  mind  indicating  a  feeling  of 

'    -  satisfaction  with  what  had  been  done  with  reference  to  his  will  and  two 

icils;  this  evidence  to  be  followed  also  by  proof  that  repeatedly,  from  a 

i  beginning  with  five  or  six  years  prior  to  the  decedent's  death  and  at  difli 

-f]  times  up  to  the  time  of  his  death,  the  testator  complained  of  the  faila 

Lynn  and  Andrew  Jackson  Herster  to  bring  or  to  give  him  the  custodj 

possession  of  the  will  and  codicils,  and  in  connection  with  proof  that 

these  different  occasions  the  testator  repeatedly  declared  his  anxiety  to 

the  custody  and  control  of  the  will  and  codicils,  and  that  the  testator  wa 

satisfied  with  the  state  and  condition  of  the  disposition  of  his  property  ii 

will  and  codicils;  offered  also  in  connection  with  the  proof  already  in  th< 

of  similar  declarations  by  the  testator  made  a  number  of  years  previou 

Objected  to.    Objection  sustained.    Exception.    (Eighth,  ninth,  and  \ 

assignments  of  error.) 

The  defendants  having  called  the  said  Andrew  J.  Herster  for  examine 
he  testified  that  certain  money  which  he  had  had  in  hand,  amounting  to  $2 
had  not  come  from  his  father.  On  cross-examination  the  plaintiffs  pro] 
to  ask  the  witness  where  this  amount  came  from;  this  to  be  followed  by 
that  he  had  no  other  means  or  resources  from  which  to  receive  so  lari 
amount  as  this,  except  through  his  father.  Objected  to.  Objection  sust£ 
Exception.     (Sixth  assignment  of  error.) 

The  court  charged,  inter  alia,  as  follows: 

"Is,  then,  the  evidence  relied  upon  by  the  plaintiffs  to  establish  undi 
fiuence  suflScient  for  that  purpose?  It  must  be  borne  in  mind  that  undi 
fluence  will  not  be  presumed.  True,  it  is  not  necessary  to  produce  direo 
dence  of  the  fact,  but  where  it  is  sought  to  be  established  by  inference 
other  facts  in  the  cause,  the  inference  must  be  a  necessary  one.    Whe 
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evidence  tends  equally  to  sustain  either  of  two  Inconsistent  propositions,  nei- 
ther of  them  can  be  said  to  be  established  by  proof.  Moreover,  *  the  influence 
to  render  a  will  void  must  be  intentionally  exercised  specifically  to  procure 
the  testament  in  question/  I  fftil  to  discover  in  the  present  case  even  the 
slightest  evidence  of  the  character  just  indicated.    *    *    * 

''The  statements,  therefore,  not  being  connected  with  the  act  of  making 
the  will  and  codidis,  are  not  evidence  to  impeach  them.  Thus  far,  therefore, 
we  have  discovered  no  evidence  whatever  of  undue  influence,  and  yet  there 
is  no  other  evidence  on  the  subject.  The  d(^clarations  of  the  testator  that 
JaclkSon  and  his  wife  had  told  him  stories  about  his  other  children  calculated 
to  prejudice  the  testator  against  them  are  not  evidence  on  the  questiou  of  un- 
due influence  at  all ;  for  there  is  no  evidence  that  the  declarations  are  true. 
*  *  ♦  Finding,  therefore,  no  evidence  whatever  of  undue  influence  in 
procuring  the  will  and  codicils  in  controversy,  or  either  of  them,  it  becomes 
my  duty  to  direct  you  to  return  a  verdict  in  favor  of  the  defendant.    *    ♦    • 

"It  is  quite  likely  that  they  (the  statements)  were  made,  if  made  at  all,  from 
feelings  of  jealousy  or  for  the  purpose  of  paving  the  way  for  the  large  bene- 
factions Jackson  received  from  his  father  in  his  life- time.''  (First,  second, 
third,  fourth,  and  eighteenth  assignments  of  error.) 

Verdict  and  judgment  for  defendants;  whereupon  plaintiffs  took  this  writ. 

Frank  Reeder,  B,  F.  F.  Aokenthalh  W.  8,  Kirkpatrick,  and  Bdward  J. 
Fox  (&  /Son,  for  plaintiffs  in  error. 

The  questions  of  undue  influence  and  mental  incapacity  are  inseparable. 
Wilson's  Appeal,  99  Pa.  St.  551.  Where  a  testator  is  circumvented  by  fraud, 
he  is  under  undue  influence.  Boyd  v.  Boyd,  66  Pa.  St.  298;  1  Williams, 
Ex'rs,  41;  Lord  DonegaVs  Case,  2  Ves.  Sr.  407;  Hacker  v.  Newborn,  Style, 
427;  Mountain  v.  Bennett^  1  Gox,  855;  Rambler  v.  Tryon.  7  Serg.  &  R.  93; 
Bisp.  £q.  §§  280,  231.  234,  235.  Evidence  tending  in  the  least  possible 
way  to  show  fraud  is  admissible.  Belqfleld  v.  Parrish,  25  N.  Y.  95;  Tyler 
V.  Gardener,  85  N.  Y.  559;  Roberts  v.  Trawlek,  17  Ala.  57.  Testator's  dec- 
larations are  admissible.  Reel  v.  Reel^  1  Hawks,  268 ;  Hofoell  v.  Barden,  3  Dev . 
442;  Bates  v.  Bates^  27  Iowa,  113;  Stephenson  v.  Stephenson,  62  Iowa,  163, 
17  N.  W.  Rep.  456;  McTaygart  v.  Thompson,  14  Pa.  St.  153;  Norris  v.  Qhep- 
pard,  20  Pa.  St.  478;  Dennis  v.  Weeks,  51  Ga.  24;  Lewis  v.  Mason,  109  Mass. 
169 ;  ShaHer  v.  BumsUad,  99  Mass.  112 ;  Turner  v.  Cheesman,  15  K.  J.  £q.  248. 

Wm.  Mutchler  and  Henry  W,  Scott,  for  defendants  in  error. 

Undue  influence  is  the  same  as  fraud>  and  the  measure  of  proof  must  rise 
to  the  standard  required  to  move  a  chancellor  to  decree  the  cancellation  of  a 
deed.  Williams,  Ex'rs,  70-72;  Thompson  v.  Kyner,  65  Pa.  St.  375;  SnMh 
y.  Bank,  99  Mass.  611.  Testator's  declarations  are  not  evidence  sufficient  to 
submit  to  the  jury  on  the  question  of  undue  influence.  Hoshavsr  v.  Hosh- 
aner, 26  Pa.  St.  404;  Moritz  v.  Brough,  16  Serg.  &  R.  403;  Clark  v.  Morrison, 
25  Pa.  St.  453;  McTaggart  v.  Thompson,  14  Pa.  St.  153;  Norris  v.  Sheppard, 
20  Pa.  St.  475;  Clingen  v.  Mitcheltree,  81  Pa.  St.  25;  Thompson  v.  Kyner, 
65  Pa.  St.  368;  Tawney  v.  Long,  76  Pa.  St.  106.  The  evidence  of  undue  in- 
fluence sufiicient  to  submit  to  a  jury,  must  be  of  a  restraint  over  the  testament* 
ary  acts.  If  not,  the  court  must  give  binding  instructions  against  the  con- 
testants. Eckert  v.  Flowery,  43  Pa.  St.  52;  Cauffman  v.  Long,  82  Pa.  St. 
72;  lF^/«onv.ifi7cAa«,  101Pa.St.  495;  WainwrighVsAppeal,%^Y'A.%\,.'2:l^. 

Green,  J.  In  this  case  an  issue  was  granted  to  determine  a  question  of 
undue  influence  exerted  upon  the  mind  of  a  testator  in  the  execution  of  a  tes- 
tamentary writing.  The  issue  was  granted  by  the  orphans'  court  after  a  full 
hearing  upon  the  matters  of  fact  alleged  against  the  will,  and  a  contest  upon 
the  sufficiency  bf  the  facts  in  evidence  to  justify  the  granting  of  an  issue.  It 
must  be  assumed  that  in  granting  the  issue  the  learned  court  was  of  opinion 
that  there  was  evidence  enough  to  carry  the  case  to  a  jury,  and  to  require  a 
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-    'I 

^,      I  verdict  to  determine  upon  the  disputed  matter  of  fact  in  question.    ^ 

\..  «i  tbe  issue  thus  granted  was  tried  in  the  common  pleas,  the  learned  judg< 

f  ;     J  tried  the  cause,  who  was  not  the  same  judge  who  granted  the  issue,  w 

*     4          .  opinion  that  there  was  not  suflScient  evidence  to  warrant  a  verdict  a^ 

^     ^  I  the  will,  and  he  withdrew  the  Ciise  from  the  jury  by  a  binding  instni 

*  I  to  return  a  verdict  in  favor  of  the  will. 

i  The  question  of  undue  influence  exerted  upon  tbe  execution  of  a  will 

•  1  question  of  pure  fact.  Its  disposition  properly  rests  with  the  jury  a 
.  '  ,']  Even  if  the  trial  judge  should  feel  that  were  be  sitting  as  a  juror  he  cuul 
*  *     ^  regard  the  evidence  as  sufficient  to  induce  him  to  find  a  verdict  agains 

_  i  will,  that  is  not  enough  to  justify  him  in  taking  the  case  entirely  froi 

^    ^  jury.     He  must  be  prepared  to  go  further  than  that  before  he  can  depriv 

r.^  jury  of  its  proper  control  of  the  dispute.     This  court  has  indicated  in  a  i 

>*  ^  ber  of  decisions  a  rule  by  which  to  determine  the  granting  of  an  issue,  s 

*  ^      ,  is  equally  applicable  in  determining  whether  a  cause  of  this  kind  ought 

-    [  withdrawn  from  the  jury.    It  is  thus  expressed  in  a  recent  case:   "If  th 

^  I  timony  is  such  that  after  a  fair  and  impartial  trial  resulting  in  a  v( 

.    '» ]  against  the  proponents  of  the  alleged  will,  the  trial  judge,  after  a  carefi 

view  of  all  the  testimony,  would  feel  constrained  to  set  aside  the  verdi 

*  ,^^    \  contrary  to  the  manifest  weight  of  the  evidence,  it  cannot  be  said  that 
'"  '  1  pute  within  the  meaning  of  the  act  has  arisen.    On  the  other  hand,  i 

-  I  state  of  the  evidende  is  such  that  the  judge  would  not  feel  constrained 

^,  aside  the  verdict,  the  dispute  should  be  considered  substantial,  and  an 

.       •  to  determine  it  should  be  directed.    This  simple  and  only  safe  test  ij 

•  •  ported  alike  by  reason  and  authority."     Knatiss^  Appeal,  18  Wkly.  - 
•t  t  Cas.  532,  6  Atl  Rep.  394.    Having  this  principle  in  mind  we  have  g^ v 

<  the  testimony  on  this  record  a  most  patient  and  careful  examinatioi 

study,  and  after  doing  so  we  do  not  feel  able  to  say  that  had  we  been  s: 

'  as  trial  judges  and  a  verdict  been  rendered  against  tbe  will  and  codic 

question,  we  should  have  felt  constrained  to  set  aside  the  verdict.    Tha 

ing  so  it  is  necessary  to  reverse  the  judgment  of  the  court  below  in  orde 

^  the  cause  may  be  heard  and  decided  by  a  jury  on  its  merits.    It  would  t 

proper  to  discuss  the  testimony  in  detail  as  we  could  not  do  so  without  g 

a  possible  bias  to  the  jury,  and  they  ought  to  be  entirely  free  to  conside 

determine  the  facts  upon  their  own  judgment* 

It  is  perhaps  well  to  say  that  undue  influence  may  be  exercised  secre 

f  well  as  openly,  and  this  is  especially  possible  where  a  confidential  relatic 

ists  between  the  principal  devisee  and  the  testator,  and  they  dwell  tof 

<  in  the  same  house     In  such  cases  it  is  not  easy  to  make  out  an  allegat 

'^'  undue  influence  by  proof  which  is  direct  or  positive,  nor  is  it  necessary 

I  so.    The  effects  of  its  exertion  may  be  very  visible,  but  as  these  may  a 

7  consistent  with  a  perfectly  free  will,  much  caution  must  be  exercised  I 

^  jury  in  considering  such  an  aspect  of  the  case.    Rash  conclusions  must  ] 

*  drawn  simply  because  of  a  large  disproportion  of  the  estate  being  gii 
*    •  one  to  the  exclusion  of  others,  and  the  evidence  of  the  exertion  of  und 

fluence  must  be  of  a  satisfactory  and  convincing  character  whether  it 

rect  or  circumstantial.     With  these  reflections  we  dismiss  this  part  ( 

case,  and  sustain  the  first,  second,  third,  fourth,  and  eighteenth  assigni 

\  of  error.    We  sustain  the  sixth  assignment  because  the  question  aske 

^     *  some  tendency  to  show  the  relations  between  the  testator  and  his  so 

principal  devisee,  and  might  possibly  tend  to  illustrate  the  power  of  tl 

over  the  father.    We  sustain  the  eighth,  ninth,  and  tenth  assignment 

cause  we  cannot  say  that  the  answers  to  the  proposed  questions  would  n 

^  dicate  the  exertion  of  undue  influence,  or  of  improper  control  of  th< 

*-  agency  of  the  testator  both  as  to  the  making  of  the  will  and  its  custody 

indeed  as  to  his  assent  to  its  contents.    As  to  the  remaining  assignmen 

think  tliey  are  without  merit,  and  they  are  not  sustained.    Judgmei 

te  versed,  and  new  venire  awarded. 
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Burgess  Ain>  Town  Council  of  thb  Borough  of  Warrbn  d.  Oskr. 

(Suprtme  Cburt  of  Fmmyhania,    October  Z,  1887.) 

1.  MiTiriCIPAL  OOBPOBATIONS — ^BOBOUGHS — ObDIITANOBS — BoOK  AOBIVTS'  LlOBITSES. 

Where  an  act  of  assembly  incorporatliig  a  borough  gives  to  the  coancil  of  such 
borough  express  authority  to  enact  such  by-lavs,  and  make  such  rules,  regulations, 
and  ordinances  as  shall  be  determined  by  a  majority  to  be  necessary  to  promote 
the  peace,  good  order,  benefit,  and  advantage  of  said  borough,  particularly  provid- 
ing for  the  regulation  of  the  markets,  streets,  alleys,  highways,  etc.,  therein,  said 
council  has  power  to  pass  an  ordinance  requiring  book  canvassers  to  lake  out  a 
license,  and  imposing  a  penalty  for  failure  to  do  so. 

2.  Samb. 

The  provisions  of  the  general  borough  act  of  April  3,  1851,  {  3,  (P.  L.  320,)  vests 
in  boronghs  power  to  make  all  needful  regulations  respecting  markets  and  market- 
days,  the  hawking  and  peddling  of  market  produce  and  other  articles  in  the  bor- 
oughs, etc.  Meldj  that  the  court  could  not  say,  on  demurrer  to  a  declaration,  that 
such  provisions  were  not  broad  enough  to  authorlEethe  passage  of  an  ordinance  as 
to  book  canvassers,  as  above. 

3.  Same— COWSTITDTIONALITY. 

A  borough  ordinance  requiring  persons  canvassing  from  house  to  house,  for  the 
pnrpoee  of  selling  or  soliciting  orders  for  books,  to  take  out  a  license  for  that  pur- 
pose, and  to  pay  certain  fees  therefor,  thus  putting  such  persons  on  the  same  ioot- 
ing  as  others  holding  a  mercantile  license  within  the  borough,  is  not  unreasonable, 
as  opposed  to  common  right,  and  is  not  in  conflict  with  the  constitution  of  the 
UnitcMl  States  or  of  Pennsylvania. 

Error  to  oammon  pleas*  Warren  county. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  a  proceeding  by  the 
burghs  and  the  town  council  of  the  borough  of  Warren  against  L.  F.  Geer,  to 
recover  a(  penalty  for  the  alleged  violation  of  a  municipal  ordinance.  To 
plaintUS's  declaration  defendant  demurred,  and  the  court  entered  judgment 
for  defendant  on  the  demurrer;  whereupon  plaintiff  took  this  writ.  The  facts 
are  sufficiently  stated  in  the  opinion. 

D.  I.  Ball  andC.  C.  Thompson,  for  plaintiff  in  error. 

The  usual  power  of  boroughs  to  make  license  regulations  is  recognized  by 
the  act  of  May  17, 1883,  (P.  L.  31,)  restricting  their  authority  in  that  regard. 
Such  a  power  exists  at  common  law.  1  Bl.  Comm.  476;  1  Dill.  Mun.  Corp.  § 
12;  People  v.  Bennett^  18  Amer.  Bep.  Ill;  Jitstiee  v.  Logansport,  101  Ind. 
826;  Beer  Co.  v.  Maseaehusetts^  97  U.  S.  25;  Fertilizing  Co.  v.  Hyde  Park 
Village^  Id.  659;  Clark  v.  South  Bend,  44  Amer.  Bep.  14;  Northern  Liberties 
V.  Gas  Co.,  12  Pa.  St.  321 ;  Williamsport  v.  Com .,  84  Pa.  St.  494.  The  charter 
of  the  borough  gives  this  power.  The  general  borough  act  of  1851  also  con- 
fers it.  0*Malep^Y.  Freeport,  96  Pa.  St.  24;  Northern  Liberties  v  Gas  Co., 
12  Pa.  St.  320;  Wartman  v.  PhUadelphia,  33  Pa.  St.  202.  A  reasonable  fee 
may  be  charged  for  a  license.  Railway  Co.  v.  Philadelphia,  58  Pa.  St.  119; 
Johnson  V.  Philadelphia,  60  Pa.  St.  445;  People  v.  Marx,  9  Amer  &  £ng. 
Corp.  Cas.  506,  507,  and  cases  there  cited.  Courts  will  not  interfere  with  the 
exercise  of  the  discretion  of  the  municipal  legislature  by  declaring  the  ordi- 
nance void  except  in  a  plain  case.  Fisher  v.  Hartisburg,  2  Grant,  Cas.  291 ; 
O'Mdley  v.  Freeport,  supra. 

O.  C.  Allen  and  Geo.  H.  Biggins,  for  defendant  in  error. 

Whenever  a  by-law  seeks  to  alter  a  well-settled  and  fundamental  principle 
of  the  common  law,  or  to  establish  a  rule  interfering  with  the  rights  of  indi- 
viduals or  the  public,  the  power  to  do  so  must  come  from  plain  and  direct 
legislative  enactment.  Taylor  v.  Gi-iswold,  14  IN*.  J.  Law,  222;  Beaty  v. 
Knowler,  4  Pet.  168;  1  Dill.  Mun.  Corp.  8§  293,  295;  Dunham  v.  Mochester,  5 
Cow.  462;  Com.  y.8todder,2  Cusb.  562.  "The  general  welfare  clause," 
clearly  does  not  give  the  borough  authority  to  pass  this  ordinance.  1  Dill. 
Mun.  Corp.  §  250;  State  v.  Ferguson,  83  N.  H.  424.    Any  fair,  reasonable 
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doubt  concerning  the  existence  of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  1  Dill.  Mun.  Corp.  §  55;  8paulding  v. 
Lowell,  23  Pick.  71;  Bangs  t.  8noWt  1  Mitss.  181;  Stetson  v.  Kempton,  IS 
Mass.  272;  Williard  v.  Newburyport,  12  Pick.  227;  Iterriam  v.  Moody y  25 
Iowa,  163;  Mintum  Y.Larue,  23  How.  435;  Mays  y.  Cincinnati,  1  Ohio  St. 
268;  Caldwell  v.  AlUm,  33  111.  416. 

Greek,  J.  There  is  certainly  nothing  in  the  ordinance  in  question  in  thi» 
case  which  conflicts  either  with  the  constitution  of  the  United  States  or  of 
the  state  of  Pennsylvania.  It  is  an  ordinance  which  requires  every  person 
canvassing  from  house  to  house  in  the  borough  of  Warren,  for  tho  purpose 
of  selling  or  soliciting  orders  for  books  or  pictures  or  certain  other  enumer- 
ated articles,  to  take  out  a  license  from  the  burgess  for  that  purpose,  and  pay 
certain  fees  therefor.  By  another  provision  of  the  ordinance  it  is  declared 
that  it  shall  not  apply  to  persons  holding  mercantile  licenses  within  the 
borough,  nor  to  persons  resident  in  the  county  selling  their  own  farm  pro- 
duce. The  effect  of  the  ordinance  would  seem  to  be  to  subject  persons  who 
would  otherwise  pay  no  license  for  the  privilege  of  doing  business  within  the 
borough,  to  the  duty  of  paying  something  for  the  privilege  when  they  under- 
take to  exercise  it  without  incurring  the  expense  of  a  mercantile  license. 
There  is  surely  nothing  unreasonable  in  such  a  requirement.  It  is  difficult 
to  understand  why  one  portion  of  the  community  which  engages  in  the  trans- 
action of  business  in  a  municipality  should  pay  a  license  fee  for  the  privilege 
of  doing  so,  and  another  portion  should  have  practically  the  same  privilege 
without  paying  for  it,  simply  because  the  business  is  done  in  a  different  man- 
ner. The  argument  that  it  is  contrary  to  common  right  to  require  a  license 
fee  to  be  paid  in  the  latter  case,  and  therefore  such  a  requirement  is  void, 
proves  too  much,  since  the  same  argument  is  applicable  to  the  law  requiring 
any  license  fees  to  be  paid  in  any  case.  The  only  question,  therefore,  is 
whether  the  borough  of  Warren  possesses,  either  by  express  grant  or  neces- 
sary implication,  the  right  to  enact  the  ordinance  in  question.  It  may  well 
be  questioned  whether  it  does  not  possess  the  necessary  authority  under  the 
common-law  power  incident  to  all  boroughs  as  public  municipal  corporations; 
but,  however  that  may  be,  we  are  of  opinion  that,  both  under  the  incorpo- 
rating act  of  1832,  (P.  L.  261,)  and  under  the  general  borough  law  of  1851,. 
the  power  clearly  exists.  Section  6  of  the  act  of  1832  gives  the  council  of 
this  borough  express  power  "  to  enact  such  by-laws,  and  make  such  rules,  regu- 
lations, and  ordinances  as  shall  be  determined  by  a  majority  of  them  neces- 
sary to  promote  the  peace,  good  order,  benefit,  and  advantages  of  said  borough  ; 
particularly  providing  for  the  regulation  of  the  markets,  sti^ets,  alleys,  high- 
ways," etc.,  therein.  This  power  is  very  broad,  indeed,  and  praotically  in- 
cludes whatever  conduces  to  the  benefit  and  advantage  of  the  borough,  and 
would  seem  to  restrict  the  limitations  upon  its  exercise  to  those  which  require 
ordinances  to  be  reasonable,  and  not  in  conflict  with  the  state  or  federal 
constitutions.  In  addition  to  this,  however,  the  general  borough  law  of 
1851  (Purd.  Dig.  p«  202,  pi.  58)  gives  to  all  boroughs  '*the  power  to  make  all 
needful  regulations  respecting  markets  and  market-days,  the  hawking  and 
peddling  of  market  produce,  and  other  articles  in  the  borough,"  etc.  The 
peddling  of  "other  articles,"  besides  market  produce,  includes  everything 
which  may  be  disposed  of  by  the  method  called  ** hawking  and  peddling;" 
and  we  cannot  say  that  this  does  not  include  canvassing  from  house  to  house, 
and  soliciting  orders  for  books.  We  certainly  cannot  make  such  a  presump- 
tion upon  a  mere  demurrer  which  alleges  only  the  insufficiency  in  law  of  the 
declaration. 

We  think  the  demurrer  should  have  been  overruled,  and  the  defendant  re- 
quired to  answer  over. 

Judgment  reversed,  and  procedendo  awarded. 
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Inhabitants  of  Wells  «.  County  Comers  of  York  Co. 

{Supreme  Judicial  Court  of  Maine.    November  29,  1887.) 

1.  Highways — Location  by  Codnty  CoMMiasioNEBS — Prioe  Town  Way. 

County  coniinissiouers  have  authority  to  locate  a  highway  over  and  upon  a  pre- 
viously existing  town  way  whenever  either  terminus  of  such  location  connects  with 
a  highway,  although  the  whole  of  such  location  is  within  the  limits  of  the  same 
town. 

3.  Same— Rbpobt  or  Committee— Exceptions— Findings  of  Pact— Review. 

When/)bjectlons  involving  matters  of  fact  are  made  at  nisi  prim  to  the  acceptance 
of  the  report  of  a  committee  of  appeal  on  the  location  of  a  highway,  are  overruled, 
the  report  accepted,  and  exceptions  are  taken  to  the  ruling,  the  report  of  the  evidence 
is  not  properly  before  the  law  courtj  and  the  finding  of  facts  by  the  presiding  jus- 
tice cannot  be  revised. 

3.  Same— Jurisdiction  of  County  Commissionebs. 

The  Maine  special  act  of  1885,  c.  497,  which  provides  that  "  a  highway  may  be 
laid  out,  constructed,  and  maintained  in  the  manner  provided  in  Rev.  St.  c.  18, 
across  the  tide-waters  of  the  Ogunquit  river,"  confers  jurisdiction  on  the  county 
commissioners  to  make  the  location. 

On  exceptions  by  appellants,  the  inhabitants  of  Wells,  from  supreme  judi- 
cial court,  York  county. 

The  opinion  states  the  material  facts. 

N.  &  H  B,  Cleaves  and  Qeo.  C,  Yeaton,  for  appellants.  22.  P.  Tapley,  for 
appellees. 

Virgin,  J.  Some  time  prior  to  1886,  a  town  road  or  way  was  made  from 
the  county  road,  near  C.  H.  Littlefield's  store,  to  Ogunquit  river.  The  legis- 
lature of  that  year  enacted  a  special  act  which  provided:  "A  highway  maybe 
laid  out,  constructed,  and  maintained  in  the  manner  provided  in  Bev.  St.  c. 
18,  across  the  tlde-watei's  of  Ogunquit  river,  in  the  town  of  Wells;  but  not 
below  the  southerly  line  of  the  road  leading  from  the  county  road,  near  C.  H. 
liittlefteld's  store,  to  said  river. "  Sp  Laws  1885,  c.  497.  After  this  special 
act  took  effect,  certain  inhabitants  of  York  and  of  Wells  duly  petitioned  the 
county  commissioneis  to  locate  a  "highway"  from  the  county  road,  near  Lit- 
ilefield's  store,  extending  easterly  to  and  over  Ogunquit  river,  to  high  water 
on  the  ocean  beach.  Accordingly,  after  due  preliminary  proceedings  had,  the 
commissioners,  at  their  October  term,  1885,  reported  in  favor  of,  and  located, 
the  highway  as  prayed  for  From  this  location,  the  inhabitants  of  Wells  duly 
appealed.  A  committee  was  appointed,  who,  after  a  hearing,  made  their  re- 
port, wherein  they  "affirmed  the  judgment  of  the  commissioners,  except  so 
much  of  the  location  of  said  highway  across  Ogunquit  river,  as  lies  below  the 
southerly  line  of  the  town  road  leading  from  the  county  road,  near  C.  H.  Lit- 
tlefield's  store,  to  said  river,  which  we  reverse,"  specifying  the  portion  in- 
tended to  be  reversed,  extending  ft-om  high- water  mark  194  feet  towards  the 
channel  of  the  river.  To  the  acceptance  of  the  committee's  report,  the  appel- 
lants, at  the  September  term,  1886,  filed  three  written  objections,  and  intro- 
duced evidence  which  they  contended  supported  tlieir  allegations.  The  pre- 
siding justice  overruled  the  objections,  and  ordered  the  report  to  be  accepted; 
to  which  rulings  the  appellants  alleged  exceptions,  which  are  now  before  us 
for  decision. 

1.  The  first  objection  is,  in  substance,  that  the  location  affirmed  by  thf) 
committee  covers  the  identical  territory  of  the  town  road,  and  does  not  other- 
wise connect  with  any  county  road.  The  answer  is  that  the  commissioners 
had' authority  to  locate  a  highway  over  and  upon  a  previously  existing  town 
road,  when  either  terminus  of  such  location  connects  with  a  county  road  or 
highway,  although  the  whole  of  such  location  is  within  the  limits  of  one  and 
the  same  town.  Harknesa  v.  County  ComWs^  26  Me.  353;  Windham  v. 
County  Com*r8,  Id.  406,  410;  King  v.  Lewiston,  70  Me.  406;  Actan  v.  County 
Com'rs,  77  Me.  128. 

v.llA.no.5--27 
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2.  That  a  part  of  the  highway  located  by  the  commissioners  and  affirmed 
by  the  committee  is  below  the  southerly  line  of  the  town  road  mentioned  in 
the  special  act.  The  answer  is  that  the  presiding  justice  did  not  so  find  the 
facts.  The  case  comes  up  on  a  bill  of  exceptions,  and  not  on  report.  The  re- 
port of  the  evidence  is  not  legitimately  before  us,  and  we  cannot  revise  the 
finding  of  facts  at  nisi  prius. 

3.  That  the  commissioners  had  no  original  jurisdiction  to  locate  a  highway 
from  the  county  road,  near  Littlefield's  store,  to  Ogunquit  river,  and  across 
the  tide-waters  thereof,  nor  do  the  provisions  of  the  special  act  of  1885  confer 
such  jurisdiction;  and  that  the  committee  had  no  authority  to  affirib  such  un- 
authorized location.  Antwer  As  already  seen,  the  commissioners  had  au- 
thority to  locate  a  highway  to  the  river,  inasmuch  as  one  terminus  was  at 
a  county  road  or  other  highway.  Of  course,  the  commissionera  could  not 
locate  across  tide-waters  without  the  authority  of  the  legislature,  and  this 
authority  the  special  act  of  1885  confers.  To  be  sure,  it  does  not  contain  the 
words  '* county  commissioners,"  and  hence  does  not,  in  direct,  express  terms, 
authorize  that  board  eo  nomine  to  maJce  the  location,  as  the  special  statute  of 
1846,  c.  365,  authorized  the  ** county  commissioners''  of  Waldo  county  to  locate 
a  highway  across  Fish  river,  or  as  tlie  special  statute  of  1870,  c.  282,  authorized 
the  "county  commissioners"  of  Kennebec  county  to  build  a  bridge  across  the 
Kennebec  river.  Nevertheless,  the  special  statute  of  1885  did  authorize  "a 
high\yay"  to  be  located  across  the  Ogunquit  "in  the  manner  provided  by  Rev. 
St.  c.  18."  And  "highway  may  include  a  county  bridge,  county  road,  or  county 
way."  Rev  St.  c.  1,  §  6,  cl.  6.  It  never  means  a  town  way  in  the  statute. 
Cleaves  v.  Jordan^  34  Me.  9, 13.  As  it  authorized  a  "highway"  to  be  located, 
and  that,  too,  "in  the  manner  provided  by  Rev.  St.  c.  18,"  and  as  highways 
can  only  be  located  by  county  commissioners,  under  Rev.  St.  e.  18,  §  1,  we 
perceive  no  difference,  in  the  authority  conferred,  between  an  act  authorizing 
county  commissioners  in  totidem  verbis  to  locate  a  highway,  and  an  act  au- 
thorizing a  "highway"  to  be  located  "in  the  manner  provided  in  Rev  St.  c.  18." 

It  is  also  further  urged,  under  the  third  objection,  that  the  commissioners 
did  not,  in  their  report,  "judge  the  way  to  be  of  common  convenience  and 
necessity,"  as  required  by  He  v.  St.  c.  18,  §  4,  and  that  the  omission  is  fatal  to 
their  jurisdiction.  Answer,  If  this  question  was  raised  at  nisi  prius,  and 
is  open  now,  we  are  of  opinion  that  it  is  not  maintainable,  for,  when  prop- 
erly construed,  the  report  expressly  recites  "that  the  commissioners  do  hereby 
adjudge  and  determine  that  common  convenience  and  necessity  do  require 
♦  ♦  ♦  said  location," — said  location  being  the  object  of  "require,"  as  well 
as  of  "made."    Exceptions  overruled. 

Peteks,  C.  J.,  Walton,  Libbey,  Fosteb,  and  Haskell,  JJ.,  concurred. 


Peblet  v.  Chase  and  another. 

(SuprcTne  Judicial  Qnai  of  Maine.    November  30, 1887.) 

M0RTOA01E8 — Rights  of  Mobtqaoor  aftbb  FobbSclosubb— Emblbmentb. 

A  mortgagor  of  land,  who  simply  continnes  in  poaseaaion  after  his  right  of  re- 
demption under  foreclosure  proceedings  has  expired,  has  no  right  to  cut  and  sell 
the  hay  therefrom. 

On  exceptions  by  defendants  from  superior  court,  Cumberland  county. 

Assumpsit  for  a  certain  quantity  of  hay,  cut  upon  premises  formerly  owned 
by  the  plaintiff,  but  which  had  been  foreclosed  under  a  mortgage.  The  ver- 
dict was  for  the  plaintiff,  and  the  defendants  alleged  exceptions  to  the  ruling 
of  the  cotirt.     The  opinion  states  the  material  facts. 

Frank  f&  Larrahee,  for  plaintiff.     Geo,  M.  8eiders,  for  defendants. 
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Virgin,  J.  Assumpsit  for  the  stipulated  price  of  a  certain  quantity  of 
hay,  which  the  plaintiff  sold  and  delivered  to  the  defendants  in  the  spring  of 
1886.  The  hay  was  cut  and  harvested  by  the  plaintiff  in  the  haying  season 
of  1885,  on  land  once  held  by  him  as  mortgagor,  and  which  he  continued  to 
occupy  until  after  the  sale  and  delivery  of  the  hay,  although  his  right  to  re- 
deem the  premises  on  which  it  grew  had  been  forever  foreclosed  in  March, 
previous  to  the  cutting.  After  the  delivery  to  the  defendants,  they  were  for- 
bidden by  the  holder  of  the  foreclosed  mortgage  to  pay  any  person  other  than 
himself,  he  claiming  title  thereto. 

One  of  the  disputed  questions  of  fact  at  the  trial  was  whether  the  plaintiff, 
wheu  he  commenced  to  cut  the  hay,  at  some  pUce  other  than  the  farm  on 
which  it  grew,  agreed  with  the  holder  of  the  mortgage  to  cut  it  for  him  at  a 
stipulated  price.  The  judge  instructed  the  jury,  in  substance,  that,  when 
the  mortgagee  simply  allows  the  mortgagor  to  continue  in  possession  after 
the  right  of  redemption  has  expired,  then  the  mortgagor,  while  thus  in  pos- 
session, in  the  absence  of  any  agreement  to  the  contrary,  and  of  any  taking 
possession  by  the  mortgagee,  has  the  right  to  gather  Che  annual  crops,  and 
dispose  of  them  as  he  sees  lit.  ♦  *  *  But  it,  before  the  hay  was  cut,  the 
plaintiff  agreed  that  it  should  belong  to  the  holder  of  the  mortgage,  or  if  lie 
agreed  to  cut  it  for  him,  or  if  the  holder  of  the  mortgage  claimed  it,  and  the 
plaintiff  acceded  to  the  claim,  and  cut  it  in  pursuance  thereof,  thea  it  became 
the  property  of  the  holder  of  the  mortgage.  The  jury  found  for  the  plaintiff, 
and  the  defendants  challenge  the  soundness  of  the  ruling. 

Eliminate  the  fact  of  foreclosure  from  the  instruction,  and  the  defendants 
could  not  be  aggrieved,  for  the  authorities  generally  concur  in  holding  that, 
so  long  as  the  mortgagor  is  allowed  to  remain  in  possession  without  an  entry 
by  the  mortgagee,  although  there  has  been  a  breach  of  the  condition  of  the 
mortgage,  the  mortgagor  is  entitled  to  receive  the  rents  and  profits  to  his  own 
use,  and  is  not  liable  to  account  therefor  to  the  mortgagee.  Noyes  v.  RicJij 
62  Me.  115;  Teal  v.  Walker,  111  U.  S.  249,  250,  4  Sup.  Ct.  Rep.  420.  But 
this  proposition,  unlike  the  instruction  complained  of,  is  predicated  of  a  sub- 
sisting mortgage,  and  of  the  consequent  relation  of  mortgagor  and  mortgagee 
before  foreclosure.  For,  when  the  foreclosure  becomes  perfected,  the  mort- 
gage, if  the  premises  are  of  sufficient  value,  thereby  becomes  paid,  {Hard  v. 
Coleman,  42  Me.  182;  Morse  v.  Merritt,  110  Mass.  458,)  ceases  to  exist,  and 
the  title  of  the  mortgagor  becomes  extinguished,  leaving  the  title  in  the  mort- 
gagee absolute  and  indefeasible.  ''Until  foreclosure,  or  possession  taken  by 
the  mortgagee,"  says  Jones,  Mortg.  §  697,  "the  mortgagor  is  entitled  to  em- 
blements;" implying  that,  after  the  happening  of  either  foreclosure  or  posses- 
sion by  the  mortgagee,  the  emblements  belong  to  the  latter.  1  Washb.  Real 
Prop.  120,  §  21,  and  cases  there  cited.  As  before  seen,  when  the  right  of  re- 
demption has  become  "forever  foreclosed,"  the  relation  formerly  existi ng  has 
become  extinguished;  and  if,  without  any  agreement,  express  or  implied,  the 
former  mortgagor  continues  in  possession  after  the  determination  of  the  par- 
ticular estate  by  which  he  originally  gained  it,  he  thereby  brings  himself 
within  the  definition  of  a  tenant  at  sufferance.  4  Kent,  Comm.  116;  1  Thos. 
CJo.  Lit.  650;  2  Bl.  Comm.  150;  1  Washb.  Real  Prop.  534,  §  2;  Livingston  v. 
Tanner,  12  Barb.  484.  And,  if  a  tenant  at  sufferance,  he  is  not  entitled  to 
emblements.  Bennett  v.  Turner,  7  Mees.  &  W.  226 ;  1  Washb.  Real.  Prop.  121, 
§  4.  And,  if  he  were,  emblements  do  not  include  the  grass,  which  is  not  an 
annual  crop.  1  Washb.  Real  Prop.  119,  §  4.  But  if  we  take  the  view  which 
is  the  most  favorable  to  the  plaintiff, — that,  inasmuch  as  the  plaintiff  was 
allowed  to  continue  in  possession  for  more  than  one  year  after  the  foreclosure 
had  become  absolute,  and  to  cultivate  and  harvest  the  crops  for  the  season  of 
1885,  and  that  (as  suggested  by  Pabke,  B.,  in  Bennett  v.  Turner,  supra) 
"slight  evidence  would  probably  satisfy  a  jury  that  a  tenancy  by  sufferance, 
in  which  the  tenant  is  not  entitled  to  the  fruits  of  his  own  industry,  as  he  has 
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no  right  to  emblements,  would  not  long  be  continued;''  and  that  a  tenancy 
at  will  might  be  inferred  by  a  jury  from  the  acts  of  the  parties, — still,  the 
plaintiff  would  not  then  be  entitled  to  the  bay,  it  being  no  part  of  the  annual 
crops.  Or,  if  we  adopt  the  view  of  the  court  i  n  Allen  v.  Carpenter,  15  Mich.  38, 
and  hold  that,  where  a  purchaser  under  a  foreclosure  sale  suffered  the  mort- 
gagor to  occupy  the  premises  without  interruption  for  three  months,  and  in 
the  mean  time  to  go  on  and  manage  the  premises  and  plant  crops,  he  had  a 
right  to  claim  them  as  emblements,  still  he  would  gain  no  right  to  sell  the  hay 
off  from  the  land. 

In  the  absence  of  any  express  or  implied  agreement  for  holding  over,  the 
plaintiff  has  no  reason  to  complain,  for  he  pays  no  equivalent  by  way  of  rent. 
He  has  taken  the  crops  which  he  raised,  and  no  question  is  raised  as  to  them. 
Exceptions  sustained. 

Fbters,  C.  J,,  Walton,  Libbey,  Foster,  and  Haskell,  JJ.,  concurred. 


LiTTLEHALE  O.  LiTTLEFIELD.* 

{Supreme  Jttdicial  Court  of  Maine.    November  30,  1887.) 

New  Trial — Real  Action — Erbob  in  Sdryeyos's  Report. 

A  new^rial  will  not  be  granted  on  motion  of  the  plaintiff  for  an  alleged  error  in  a 
Burveyor'a  report  in  a  real  action,  when  the  snrveyor  was  a  witness  for  the  plaintiff 
at  the  trial,  and  testified  to  the  same  fact,  and  the  proposed  correction  is  inconsist- 
ent with  the  declaration  in  the  plaintiff's  writ 

On  motion  for  new  trial  by  the  plaintiff,  from  supreme  judicial  court,  An- 
droscoggin county. 

Heal  action.  The  verdict  was  in  favor  of  the  defendant,  and  the  plaintiff 
filed  a  general  motion  for  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence,  and  also  the  following  special  motion: 

"Motion  for  a  new  trial,  on  the  follow^ing  reasons:  Frederic  Danforth,  the 
surveyor  appointed  by  the  court  to  make  a  survey  and  draw  a  plan  of  the  land 
in  question  between  the  plaintiff  and  defendant  and  surrounding  lands,  made 
the  following  mistakes,  to-wit:  That  the  course  of  the  line  as  claimed  by  the 
plaintiff  is  south  50^  degrees  east,  when  in  fact  it  is  south  50  degrees  and  fifty 
minutes  east;  and  Mr.  Danforth,  on  the  stand,  stated  that  the  distance  from 
Pluniraer's  fence  to  the  center  of  a  stone  in  the  center  of  a  forty-foot  street 
was  21  feet  and  5  inches,  when  in  fact  it  is  only  20  feet  and  4}  inches;  and 
Mr.  Danforth,  on  the  stand  in  court,  gave  the  distance  of  all  the  posts  east  of 
stone  and  post-hole,  and  between  the  corner  post  in  the  south-east  corner  of 
plaintiff's  land  relative  to  the  blue  line,  when  in  fact  Mr.  Danforth  did  not 
measure  but  three  of  the  posts  relative  to  the  blue  line. 

[Signed]  "S.  K.  Littlehale." 

Plaintiff,  pro  se,    Savage  di  Oakes,  for  defendant. 

Per  Curiam.  The  question  presented  to  the  jury  was,  where  is  the  true 
line  between  the  adjoining  lots  of  the  parties?  The  original  line  was  created 
in  1832,  and  the  subsequent  deeds  bound  the  lots  by  the  respective  abutters. 
In  1871  the  defendant  erected  a  brick  building.  The  owner  of  the  adjoining 
lot  made  no  claim  that  any  part  of  the  building  was  on  any  land  other  than 
its  owner's.  The  plaintiff  purchased  in  1884,  and  thereupon  claimed  that  a 
few  inches  of  the  defendant's  building  was  over  the  line,  and  soon  com- 
menced this  action.  He  had  a  fair  trial,  with  able  counsel  to  try  it.  H« 
takes  no  exceptions  to  the  rulings  of  the  presiding  Justice.  ^We'have  pa- 
tiently listened  to  and  appreciated  his  lengthy  argument,  and  carefully  re-ex- 
amined the  report  of  the  evidence;  and  while  we  do  not  feel  entirely  sure  that 

^Beported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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the  verdict  is  right,  we  are  satisfied  that  it  is  supported  by  the  evidence  on 
the  part  of  the  defendant,  and  that  tlie  general  motion  must  be  overruled. 

The  special  motion,  pardoning  its  want  of  form  and  substance  to  the  idcx- 
perience  of  the  plaintiff,  and  considering  it  as  if  properly  made,  must  also  be 
overruled.  The  alleged  error  as  to  the  course  of  the  line  claimsd  by  the 
plaintiff.  Is  inconsistent  with  the  amended  declaration  to  which  the  defend- 
ant pleaded,  and  on  which  the  case  was  tried.  Moreover,  the  witness,  by 
whose  testimony  the  alleged  error  is  proved  under  the  motion,  was  a  witness 
for  the  plaintiff  at  the  trial,  and  testified  to  the  same  fact.  And  the  remain- 
ing facts  set  ont  in  the  motion  seem  to  have  been  known  to  the  plaintiff  at 
the  time  of  the  trial.    Motions  overruled.    Judgment  on  the  verdict. 


Bird  9.  Swaik.^ 

{Supreme  Judicial  Court  of  Maine,    November  30,  1887.) 

Ij^FANOY—CoHTBAcr^- Ratification  in  Wbitino. 

An  indorsement  of  these  words  upon  a  note :  *'  The  within  note  being  paid,  I 
herebjr  discharge  the  property  thereby  secured," — is  not  such  a  ratification  in  writ- 
ing, within  the  meaning  of  Kev.  St.  Me.  c  111,  §  2,  of  an  alleged  warranty  by  the 
defendant,  when  a  minor,  of  the  soundness  of  a  horse  for  which  the  note  was  given, 
as  will  support  an  action  for  breach  of  warranty,  the  plea  of  infancy  being  set  up. 

On  exceptions  by  plaintiff  from  supreme  judicial  court,  Oxford  county. 

Assumpsit  for  breach  of  warranty  of  a  horse.  Plea,  infancy.  The  action 
was  referred  by  rule  of  court,  and  to  the  ruling  of  the  court,  accepting  the  re- 
port of  the  referees,  the  plaintiff  alleged  exceptions. 

8.  F.  Gibson,  for  plaintiff.    Bearce  db  Steams,  for  defendant. 

Virgin,  J.  The  plaintiff  counted  on  an  alleged  verbal  contract,  whereby 
the  defendant  warranted  a  horse  which  he  bargained  and  delivered  to  the 
plaintiff,  on  November  12,  1884,  to  be  "all  right,  and  good  to  work.''  The 
defendant  pleaded  infancy.  By  agreement  the  action  was  referred  by  rule  of 
court.  The  referees  reported,  in  substance,  that,  on  the  day  named,  the  de- 
fendant, being  then  more  than  20,  but  less  than  21  years  of  age,  bargained 
and  delivered  to  the  plaintiff  a  horse,  receiving  therefor  a  cow,  a  pair  of  steers, 
and  the  plaintiff's  note  for  $65  on  six  months,  in  which  it  was  stipulated  that 
the  horse  should  remain  the  defendant's  property  until  the  note  was  fully 
paid.  After  maturity,  the  note  was  paid  to  the  defendant,  who  then  had  at- 
tained his  majority.  The  referees  made  an  alternative  report  that,  if  the  ac- 
tion is  maintainable,  they  find  a  promise,  and  assess  damages  at  $25>  other- 
wise no  promise.  The  referees  find  no  ratification  in  writing.  The  report 
of  the  referees  was  accepted,  and  judgment  ordered  for  the  defendant,  where- 
upon the  plaintiff  alleged  exceptions. 

We  are  of  opinion  that  the  exceptions  must  be  overruled.  Bev.  St.  c. 
Ill,  §  2,  provides  that  *'no  action  shall  be  maintained  on  any  contract  made  by 
a  minor,  unless  he,  or  some  person  lawfully  authorized,  ratified  it  in  writing 
after  he  arrived  at  the  age  of  twenty-one  years,  except  for  necessaries  or  real 
estate,"  etc.  Ko  fact  found  by  the  referees  brings  the  case  within  the  pro- 
visions of  the  statute.  The  early  authorities  cited  by  the  plaintiff  declare  the 
oommon-Iaw  rule  of  ratification,  and  the  cases  were  decided  before  the  stat- 
ute above  mentioned  was  enacted  in  1845.  Davis  v.  Dudley,  70  Me.  236,  re- 
lated to  real  estate,  which  is  an  exception  expressly  mentioned  in  the  statute. 
Even  if  the  indorsement  on  the  note— "the  within  note  being  paid,  I  hereby 
discharge  the  property  thereby  secured" — was  signed  by  the  defendant  after 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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he  became  of  age,  it  Ciinnot  be  construed  as  a  "ratification  in  writing"  o 
alleged  warranty  of  the  horse.    Exceptions  overruled. 

Pkters,  C.  J.,  Walton,  Libbey,  Foster,  and  Haskell,  JJ.,  concu 


^-j 
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Gamage  9.  Harris  and  others.* 

{Supreme  Judicial  Court  of  Maine.    December  2,  1887.) 

Equity— Remedy  at  Law— Equitable  Relief— Defect  of  Phoof— Dismissal. 

When  a  canse  of  action,  cognizable  at  law,  is  entertained  in  eqnity,  on  the  gi 
of  some  equitable  relief  sought  by  the  bill,  which  it  turns  out  cannot,  for  <lei 
proof  or  other  reason,  be  granted,  the.  court  is  without  jurisdiction  to  proceei 
ther,  and  should  dismiss  the  bill  without  prejudice. 

Bill  in  equity  to  remove  a  cloud  from  the  title  of  the  orator  to  two  se 
pieces  of  land.     Heard  on  bill,  answer,  and  proof. 

Savage  ct  Oakes,  for  plaintiff.  C.  Record,  {Frye,  Cotton  <€•  White,  of  c 
sel,)  focdefendants. 

Haskell,  J.  Bill  to  remove  a  cloud  from  the  title  of  the  orator  t<] 
several  parcels  of  land.  The  orator  claims  to  have  acquired  the  right  t 
deem  both  parcels  from  a  mortgage  by  virtue  of  a  sale  of  the  equity  to  hi 
execution.  Three  of  the  respondents,  sisters,  claim  title  to  one  parcel  b\ 
tue  of  a  levy  upon  it  on  execution  in  their  favor,  and  to  the  other  parcc 
virtue  of  a  "sale  to  them,  on  execution,  of  the  right  to  redeem  the  same 
mortgage.  Both  the  levy  and  the  sale  were  made  to  perfect  a  lien  upoi 
land  created  by  an  attachment  made  earlier  than  the  attachment  in  the 
tor's  favor,  under  which  he  claims  title.  The  orator,  not  being  in  posse: 
of  the  land,  seeks  to  avoid  the  respondents'  levy  for  irregularity,  and  to  a 
their  purchase  of  the  equity,  because  there  was  none,  and  because  the  sale 
irregular  and  invalid.  Failing  in  these  particulars,  the  orator  seeks  to 
both  the  sale  and  the  levy  annulled,  because  the  judgment,  whereon  th( 
ecution  issued  upon  which  the  sale  and  levy  were  made,  was  fraudulent 
lusive,  and  void. 

The  bill  invokes  two  specific  grounds  for  relief, — one,  the  invalidity  of 
tain  judicial  conveyances,  the  validity  of  which  can  as  well  be  determine 
an  action  at  law  as  in  equity;  the  other  a  fraudulent  and  collusive  procee 
at  law,  under  which  the  three  respondent  sisters  claim  title.  The  se 
cause  for  relief  is  properly  within  the  jurisdiction  of  a  court  of  equity, 
orator  charges  that  three  of  the  respondents,  daughters  of  the  other  resp 
ent,  fraudulently  and  collusively  procured  a  judgment  and  execution  agj 
their  father,  the  other  respondent,  upon  a  fictitious  and  groundless  cl 
and  that  the  title  which  they  claim  under  the  levy  and  sale  on  the 
ecution  is  colorable  only,  and  invalid.  The  orator  called  for  an  answer  t 
bill  upon  oath,  to  search  the  conscience  of  each  daughter,  and  of  their  f* 
as  well.  They  all  answer  fully  and,  no  doubt,  satisfactorily  to  the  orate 
he  has  no  exception  to  any  suggested  insufficiency  or  evasiveness  in 
answers.  The  answers,  so  far  as  responsive,  are  evidence  on  the  part  ol 
defense,  and  must  be  taken  to  be  true,  unless  overcome  by  evidence  thaCt 
weighs  them.  They  deny  all  fraud  and  collusion  between  the  three  resp 
ents  claiming  title  and  their  father,  touching  the  judgment  in  question. 

A  careful  consideration  of  the  evidence  fails  to  prove  that  the  judgmei 
controversy  is  fraudulent  or  collusive.  The  orator  and  the  three  femal 
spondents  had'suits  pending  at  the  same  time,  in  the  same  court,  agains 
same  defendant,  wherein  the  same  land  was  attached,  the  attachment  ol 

"Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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respondents  having  been  first  made,  and  it  is  improbable  that  the  orator  did 
not  then  know  of  tlie  respondents'  suit  and  attachment.  If  he  then  believed 
that  the  respondents'  suit  was  upon  a  fictitious  claim,  or  for  a  sum  too  large, 
he  might  have  defended  the  same,  as  a  subsequent  attaching  creditor.  Rev. 
St  1871,  e.  82,  §  39;  1883,  c.  82,  8  46.  But  this  he  omitted  to  do.  He  might 
then  have  compelled  the  respondents  to  prove  their  damages,  and  have  pre- 
vented expensive  litigation  in  a  court  of  equity.  He  who  aslcs  equity  must 
not  only  do  equity,  but  come  into  court  free  from  laches  himself.  The  three 
female  respondents,  scarcely  beyond  their  majority,  believed  that  they  had  a 
claim  against  their  father  for  wood  cut  by  him  upon  land  that  they  had  Inherited 
from  their  mother,  and,  fearing  lest  their  father  might  become  unable  to  pay 
them,  consulted  a  counselor  whom  the  coui-t  has  no  reason  to  distrust,  and  by 
his  direction  prosecuted  their  claim  by  suit,  and  recovered  Judgment  and  exe- 
cution. Tbe  testimony  of  their  counselor  clearly  proves  good  faith  in  the  pro- 
ceeding, and  the  orator  has  no  reason  to  complain  of  the  result.  Had  he  been 
more  diligent  in  collecting  overdue  notes,  running  at  8  per  cent,  interest,  his 
attachment  might  have  been  the  earlier  one. 

The  orator,  failing  to  prove  the  fraud  charged  in  his  bill,  cannot  further 
maintain  the  same  for  a  cause  giving  a  plain  and  adequate  remedy  at  law. 
**The  rule  is  that,  when  a  cause  of  action,  cognizable  at  law,  is  entertained  in 
equity,  on  the  ground  of  some  equitable  relief  sought  by  the  bill,  which,  it 
turns  out,  cannot,  for  defect  of  proof  or  other  reason,  be  granted,  the  court  is 
without  jurisdiction  to  proceed  further,  and  should  dismiss  the  bill  without 
prejudice.  Russell  v.  Clark,  7  Cranch,  69;  Candle  Co.  v.  Candle  Co,,  4  Kay 
&  J.  727;  Baily  v.  Taylor,  1  Russ.  &  M.  73;  Frencn  v.  Hotoard,  3  Bibb,  301; 
Robinson  v.  Gilbreth,  4  Bibb.  183;  Nourse  v.  Gregory,  3  Litt.  378;"  Dotvell 
▼.  Mitchell,  105  U.  S.  430.  The  orator,  not  being  in  possession  of  the  land, 
cannot  in  equity  test  the  validity  of  the  levy  and  sale  set  up  against  him.  A 
writ  of  entry  will  afford  him  a  plain  and  adequate  remedy.  Spoffordv.  Rail- 
road Co,,  66  Me.  51;  Briggs  v,  Johnson,  71  Me.  237;  Robinson  v.  Verrill,  73 
Me.  176;  Russell  v.  Barstow,  144  Mass.  130,  10  N.  E.  Rep.  746. 

Bill  dismissed,  but  without  prejudice  as  to  matters  not  decided  in  this  opin- 
ion.   Respondents  to  recover  one  bill  of  costs. 

Peters,  C.  J.,  Walton,  Virgin,  and  Emery,  JJ.,  concurred. 


State  (Ahsrman,  Prosecutor)  9.  Briogs  and  others. 

{Supreme  Court  of  New  Jersey,    November  16,  1887.) 

,  Judgment— What  Constitutes— When  a  Bab  — Action  of  Justicbb  and  Subvky- 
0R8  in  Determining  Highway. 

Justices  of  tile  peace  and  surveyors  of  highways  made  a  determination  in  writing, 
relating  to  encroachments  on  a  road  by  adjoining  land-owners,  which  determina- 
tion WU3  partially  acted  upon,  and  boundary  lines  fixed  by  the  land-owners.  Aft- 
erwards an  entirely  different  determination,  as  to  the  place  and  encroachments 
on  the  same  road,  was  made  by  the  same  officers,  without  the  first  determination 
being  set  aside  or  reversed.  Hdd^  that  the  action  of  this  body  was  a  judicial  one, 
and  the  first  determination  was  a  bar  to  the  second,  and  rendered  it  invalid. 

,  Highways — Enoboachmbnts — Authority  of  Justices  and  Subveyobs. 

A  road  was  laid  out  and  established  as  a  public  highway  by  the  surveyors  more 
than  50  vears  ago.  The  evidence  showed  that  the  course  of  this  road  had  not  been 
changecT  since  it  was  first  laid  out.  The  justices  of  the  peace  and  the  surveyors  of 
the  highways,  in  determining  encroachments  upon  this  road,  laid  out  a  road 
which  leil  the  original  course,  and  went  upon  plaintiff's  land.    Held,  that  the  lay- 

.   ing  out  of  the  new  coarse  was  not  within  the  authority  of  the  officers  to  determine 
en  croachm  en  ts. 

On  certiorari. 

Qaston  A  Bergen,  for  prosecutor,    ff,  F.  Qalpin,  for  respondents. 
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Knafp,  J.  This  writ  brings  up  the  proceedings  and  written  determination 
of  justices  of  the  peace  and  surveyors  of  the  highways  made  December  1, 1886» 
in  respect  to  encroachments  on  a  public  road  laid  out  in  the  townsliip  of 
Bedminster,  in  the  county  of  Somerset.  The  first  reason  assigned  for  setting 
aside  the  proceedings  is  that  when  said  determination  was  made»  tliere  was  in 
full  force  a  determination  relating  to  tlie  same  alleged  encroachments  on  the 
same  public  road,  previously  made  by  a  like  tribunal,  under  which  the  over- 
seer had  partially  acted,  and  boundary  lines  set  by  adjoining  owners;  the 
second  determination  being  entirely  different  as  to  the  place  and  extent  of 
encroachn^ents  from  the  first.  The  other  reasons  allege  that  in  fact  the 
justices  and  surveyors  departed  from  the  Hue  of  the  old  road,  and  instead  of 
removing  encroachments,  practically  laid  out  a  new  road  on  other  lands. 
The  case  shows  the  facts  to  exist  upon  which  the  first  reason  assigned  is 

predicated,  for,  by  a  return  made  on  the day  of  June,  1886,  by  two 

surveyors  of  the  higliways  and  two  justices  regularly  called  for  that  purpose* 
it  appears  that  the  same  road  was  examined  for  encroacliments,  and  in  their 
report  such  encroachments  were  determined.  Under  it  some  of  the  adjoining 
land-owners  adjusted  their  fences  to  comply  with  that  determination,  and  no 
proceedings  have  been  instituted  by  any  one  to  reverse  it  or  set  it  aside.  It 
is  concedol  that  no  new  encroachments  had  followed  the  former  adjudication 
when  the  one  under  review  was  made.  The  question  presented  is  whether 
this  statutory  proceeding,  once  begun  and  carried  to  completion*  and  standing 
unreversed,  is  a  bar  to  subsequent  action  of  like  character,  touching  the  same 
encroachment. 

It  is  a  general  principle  that  the  decision  of  a  tribunal  of  competent  juris- 
diction is  binding  and  conclusive  upon  all  other  tribunals  of  concurrent 
power.  If  there  be  identity  in  the  subject  or  thing  litigated  in  the  ground  or 
cause  of  action,  identity  of  persons  or  parties  to  the  controversy  of  the  quality 
or  rights  in  which  they  litigate,  a  judgment  or  decision  is,  until  unreversed, 
conclusive.  Is  there  to  be  ascribed  to  this  proceeding  the  nature  and  quality 
of  judicial  action?  Those  officers,  who  constitute  the  body  when  it  is  called 
into  being,  discharge  their  general  duties  under  the  sanction  of  ofiiclal  oaths. 
Persons  to  be  affected  by  the  action  of  this  body,  in  a  proceeding  of  this 
character,  must  be  brought  before  it  by  notice.  Van  Tilbtirgh  v.  Shann,  24 
N.  J.  Law,  740.  They,  as  a  board,  are  to  examine  into  and  decide  on  the 
fact  of  encroachment  of  the  persons  who  are  guilty  of  it,  and  ita  extent. 
Their  decision,  reduced  to  writing  and  signed  by  them,  defining  the  limits  of 
encroachment  as  they  have  determined  it  to  be,' is,  until  set  aside  or  reversed, 
conclusive  in  determining  the  private  right,  so  far  as  the  provision  in  the  law 
has  binding  force,  and  becomes  an  authoritative  direction  to  the  overseer  of 
the  highways  acting  for  the  public,  to  throw  down  and  remove  inclosures,  to 
the  extent  which  shall  have  been  determined  by  them ;  and  their  determina- 
tion of  the  public  and  private  right  is  not  declared  in  the  act  to  be  merely  a 
temporary  and  provisional  arrangement,  but  stands  without  any  prescribed 
limit  to  its  duration.  There  would  seem  to  be  no  great  room  for  doubt  that 
the  exercise  of  such  power  is  marked  by  all  i^e  essential  qualities  of  judicial 
action. 

As  the  case  now  stands,  there  exist  two  determinations  on  the  same  sub- 
ject-matter, each,  apparently,  of  equal  force  with  the  other,— ^)ne  fixing  one 
line  as  defining  tlife  enroachraent;  the  other,  another  and  a  different  line.  In 
this  state  of  tilings,  to  which  one  of  these  is  the  adjoining  land-owner  to  con- 
form?  Under  which  will  the  overseer  for  the  time  being  assert  his  right  to 
remove  boundary  fences?  I  perceive  no  ground  for  believing  that  the  later 
reverses  or  overturns  the  earlier  action.  Can  they  both  stand  ?  If  so,  one  over- 
seer can  adhere  to  and  enforce  one  direction,  and  his  successor  in  office  may. 
with  equal  authority,  choose  to  execute  the  other.  Or  may  the  same  officer 
use  one  return  to  determine  the  rights  of  owners  on  one  side  of  the  high- 
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way,  and  the  other  to  determine  the  rights  of  adjoining  owners  on  the  other 
side?  Again,  the  question  may  be  asked,  with  what  frequency  may  these 
proceedings  undergo  repetition  ?  How  often  may  the  adjoining  land-owner 
be  called  upon  to  defend  his  right  to  maintain  his  inclosures?  These  two 
proceedings,  in  point  of  time,  are  separated  by  less  than  half  a  year.  If  they 
may  be  so  frequent  as  that,  why  not  oftener,  at  the  whim  and  pleasure  of  the 
overseer  of  the  highways?  If  one  proceeding  does  not  conclude  further  ac- 
tion, the  possible  number  is  illimitable.  I  think  every  consideration  of  jus- 
tice and  convenience,  looked  at  in  the  light  of  public  interest  as  well,  requires 
that  such  proceedings,  when  once  taken,  shall,  until  set  aside,  be,  as  to  exist- 
ing facts,  a  bar  to  subsequent  investigation  before  the  same  statutory  tribunal. 
Under  this  view,  the  determination  under  review  cannot  be  sustained. 

If  we  look  into  facts  in  this  case,  there  is  difficulty  in  maintaining  the  pro- 
ceedings of  this  body.  The  road  attempted  to  be  opened  was  laid  out  by  the 
surveyors  of  the  highways  above  fifty  years  ago.  The  map  and  return  of  the 
surveyors  on  file  was  the  proper  resort  for  guidance  in  establishing  the  public 
right.  But,  to  serve  in  this,  it  was  indispensable  that  a  resurvey  under  it 
should  have  a  correct  beginning.  The  beginning  and  ending  were  unmarked 
by  any  fixed  monument,  and,  as  I  understand  the  evidence,  none  such  was 
found  existing  anywhere  in  the  entire  line  of  the  survey.  In  determining  the 
starting-point  adopted  by  the  justices  and  surveyors,  their  own  engineer  ad- 
mits there  was  no  certain  or  reliable  guide,  and  he  accepted  one,  not  on  his 
own  judgment,  for  he  could  form  none  from  the  data  given  in  the  return, 
but  that  which  the  judges  directed  as  seeming  to  them  to  be  the  best  un- 
der the  circumstances.  From  that  the  road  lines  were  run  tow<u:ds  the  west, 
giving  a  width  of  two  rods.  At  the  beginning  of  the  first  course,  the  south 
line  of  the  survey  lapped  the  prosecutor's  inclosure  8^  feet,  and  left  about  10 
feet  of  the  road,  as  it  was  used  by  the  public,  outside  of  the  north  line  as  run; 
and  throughout  this  first  course,  of  about  one-fourth  of  a  mile,  the  lap  on 
prosecutor's  possession  widened  from  S^  feet  at  the  beginning,  to  about  25 
feet  near  the  end  of  that  course.  North  of  the  north  line  a  strip  of  the  used 
road  was  left,  varying  in  width  from  10  feet  at  the  beginning,  to  over  25  feet 
near  to  the  end.  At  the  end  of  the  third  course  the  survey  entirely  left  the 
old  rocid,  and  passed  on  the  land  of  the  prosecutor.  The  fourth  course  was 
separated  from  the  south  line  of  the  old  road  by  a  narrow  gore  of  lands  within 
the  prosecutor's  inclosure.  This  road  had  been  used  by  the  public  for  half  a 
century,  since  it  was  laid  by  the  surveyors.  Many  respectable  and  intelligent 
gentlemen  from  the  neighborhood  were  sworn  as  witnesses  in  the  case,  who 
had  known  and  used  the  road  for  many  years,  some  from  the  time  it  was 
originally  laid  out;  and,  when  interrogated  on  the  subject,  none  had  observed 
any  material  change  in  the  road  boundaries  during  the  period  of  its  use  by  the 
public;  certainly  none  so  marked  as  this  survey,  if  correct,  necessarily  as- 
sumes. These  indications  of  error  are  too  pointed  and  forcible  to  permit  the 
belief  that  justice  has  been  done  in  this  procedure.  The  case  seems  to  present 
that  condition  of  uncertainty  touching  the  persons  who  have  encroached  upon 
the  ro^  which  the  statute  requires  to  be  resolved  by  equal  widening  on  each 
side  of  the  road  as  it  has  been  used.  The  statute  does  not  confer  upon  this 
body  the  right  to  take  lands  in  the  alteration  or  laying  of  roads.  Lands  for 
such  purpose  can  only  be  taken  by  the  public,  upon  compensation  made  to  the 
owner. 

For  the  reasons  given,  the  proceedings  should  be  set  aside,  with  costs. 
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FAmcHiLD  0.  Fatbchild. 
(OM«r<  of  Chancery  of  New  Jersey.    December  8,  1887.) 

1.  Divorce — Bill  fob  Separation  and  Maintenance — Defense—Mabriaob  Pbocubed 

BY  Fraud — Want  of  Affection. 

Defendant,  in  his  answer  to  complainant's  bill  for  separation  and  maintenance, 
set  up  that  complainant  represented  to  him  that  she  was  in  a  familvway  bv  him, 
-    and  that  he,  knowing  that  tie  had  had  connection  with  her,  married  ner,  ana  after- 
wards discovered  that  her  representations  were  false,  and  that  they  had  no  affection 
for  each  other.    Held^  that  this  was  no  defense  to  a  suit  for  maintenance. 

2.  Same— Pleading— Answer  Capable  of  Two  Intebpretations— Exception. 

Complainant,  in  her  bill  for  separation  and  maintenance,  alleged  that  defendant 
abandoned  her  without  justifiable  cause.  The  answer  to  this  charge  was  not  spe- 
cific, and  admitted  of  two  interpretations.  Held,  that  an  exception  to  the  answer 
was  well  taken. 

3.  Same — Pleadinq — Answeb — Charge  of  Fraud — ^Facts  not  Pboperlt  Pleaded. 

Defendant's  answer  to  complainant's  bill  for  separation  and  maintenance  con- 
tained a  clause  as  follows:  "  Believing,  as  he  did,  that  he  had  been  fraudulently 
entrapped  into  his  said  marriage  with  the  complainant."  There  were  no  facts  im- 
mediately foUowins:  for  the  charge  of  fraud  to  rest  upon.  In  a  subsequent  part  of 
the  answer  the  facts  upon  which  the  fraud  could  rest  were  set  up,  but  an  exception 
to  them  was  sustained  on  other  grounds.  Held,  that  the  clause  charging  fVaud  could 
not  be  aided  by  the  facts  subsequently  stated. 

4.  Same— Answeb  not  Responsive. 

Complainant,  in  her  bill  for  a  separation  and  maintenance,  allied  that  defendant 
had  not,  since  their  marriage,  rendered  her  any  support.  Defendant  alleged  ill 
health,  and  an  inability  to  support  himself,  and  that  he  was  unable  to  support  com- 
plainant. Heldf  that  this  did  not  meet  the  allegation,  and  was  not  a  proper  answer. 
Defendant  should  have  stated  whether  or  not  he  had,  since  the  marriage,  rendered 
complainant  any  support. 
6.  Same— Answeb— Incubring  Penalties  of  Pehjuby— Law  6f  Fobeion  State. 

In  her  bill  for  separation  and  maintenance  complainant  alleged  that  defendant, 
to  procure  a  divorce  in  another  state,  falsely  swore  that  complainant  had  aban- 
doned him,  and  that  her  residence  was  to  him  unknown.  Defendant  pleaded  that 
he  could  not  be  compelled  to  answer  this  charge,  as  in  so  doing  he  might  incur  a 
penalty  for  the  crime  of  perjury.  Held  that,  in  the  absence  of  a  showing  that  the 
crime  of  perjury  was  punishable  in  the  state  where.it  was  alleged  to  have  been  com- 
mitted, an  exception  tfiat  defendant  had  not  answered  the  charge  would  be  sus- 
tained. 
6.  Same— Answeb — Rbbbevation  of  Exceptions — Denial  of  Combination — Rule  of 
Court. 

A  reservation  of  exceptions,  and  a  general  clause  denying  combination,  in  an  an- 
swer to  a  bill  in  equity,  being  against  rule  of  court  an  exception  to  thai  part  of  the 
answer  should  be  sustained. 

Bill  for  divorce  and  maintenance.     On  exceptions  to  answer. 
A.  Walling^  Jr.,  for  complainant.     K.  Daytofi  and  Tfios,  N.  McCarter^oi 
defendant. 

Bird,  V.  C.  The  bill  in  this  case  is  for  a  judicial  separation,  and  for 
maintenance;  the  allegation  being  that  the  defendant  abandoned  the  com- 
plainant without  justitiabie  cause.  There  is  also  an  allegsition  in  the  bill  that 
the  defendant  fraudulently  procured  a  divorce  from  the  complainant  in  the 
state  of  Kansas,  together  with  a  prayer  that  the  said  decree  may  be  declared 
void,  and  set  aside,  and  for  an  allowance  for  the  maintenance  and  support  of 
the  complainant.  The  defendant  has  filed  his  answer,  to  which  numerous 
exceptions  have  been  raised. 

The  first  exception  is  to  the  clauses  which  have  been  expressly  provided 
against  by  rule  of  the  court,  namely,  the  reservation  of  exceptions,  and  the 
general  clause  denying  combination.  These  being  in  violation  of  the  well- 
established  rule  of  the  court,  the  exception  thereto  must  prevail. 

The  second  exception  is  to  the  effect  that  the  defendant  has  not  answered 
•  the  allegation  in  the  bill  that  he  abandoned  the  complainant  without  justifi- 
able cause,    in  answer  to  this  allegation  the  defendant  insists  that  he  has 
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spread  out  in  his  answer  sach  facts  as  show  a  complete  abandonment,  and 
such  other  facts  as  show  that  he  was  justified  in  abandoning  her.  In  my 
judgment  he  does  show  an  abandonment.  But  is  that  sufficient  to  answer  the 
demands  of  good  pleading?  No  one  will  insist  that  facts  which  constitute 
the  basis  of  a  defense  need  not  be  set  out  when  it  becomes  essential  that  such 
facts  should  be  presented  to  the  court,  in  order  that  the  court  may  understand 
whether  the  facts  alleged  amount  to  a  defense  or  not.  Yet  it  can  scarcely  be 
said  to  be  good  pleading,  when  the  pleader  presents  facts  which  may  be  capa- 
ble of  two  interpretations,  and  which  may  support  more  than  one  conclusion 
in  law,  without  such  pleader  himself  putting  his  own  interpretation  upon 
them,  and  declaring  what  inferences  he  desires  to  be  drawn  therefrom. 
The  allegations  in  this  answer  admit  of  two  interpretations.  It  may  clearly 
be  seen  that  the  defendant  could  come  into  court  and  say  that  he  did  not 
abandon  his  wife,  nor  did  he  intend  to;  that  he  left  her  and  went  into  the 
state  of  ElansHs  with  her  consent,  and  with  her  consent  procured  the  divorce 
which  is  mentioned  in  the  bill  of  complaint;  and  that  such  leaving  and  ob- 
taining of  such  divorce  amounted  not  to  an  abandonment  in  the  contempla- 
tion of  the  statute.  The  directions  of  the  statute  are  that  the  wife  shall  be 
entitled  to  her  suit  for  maintenance  if  the  husband  abandons  her  without 
j  ustitiable  cause.  If  the  complainant  alleges,  as  has  been  done  in  this  case,  that 
the  defendant  abandons  her  without  justifiable  cause,  it  is  his  duty  to  answer 
that  cliarge  directly  and  specifically  yes  or  no.  If  he  abandons  her,  and  has  a 
justifiable  cause,  it  is  his  duty  to  say:  "Yes,  it  is  true,  I  have  abandoned  the 
complainant,  and  I  had  a  justifiable  cause  for  so  doing, ** — setting  foith  the 
cause  oV*  causes  for  such  abandonment.  In  seems  to  me  that  the  issue  can 
only  thus  be  framed.  The  court  is  entitled  to  the  mind  or  judgment  of  the 
defendant  upon  the  exact  charge  upon  which  a  decree  must  be  rendered, 
whether  it  be  in  favor  of  the  complainant  or  of  the  defendant.  I  think  the 
second  exception  is  well  taken. 

The  third  exception  to  the  charge  in  the  answer,  that  the  defendant,  *' be- 
lieving, as  he  did,  that  he  had  been  fraudulently  entrapped  into  his  said 
marriage  with  the  complainant,"  is  scandalous  and  impertinent,  is,  I  ttiink, 
also  well  taken.  First,  it  is  a  simple  charge  of  fraud,  without  a  single 
fact  immediately  following  for  the  charge  to  rest  on;  second,  it  is,  by  direct 
reference,  made  part  of  the  defense  afterwards  set  up,  showing,  by  proper  al- 
legations, what  the  pleader  meant  by  the  charge  of  fraud  in  this  part  of  the 
answer;  and  since,  I  think,  the  latter  must  fall  under  the  exception  taken  to> 
It,  as  will  appear,  the  former  must  also,  even  though  it  be  connected  with  the 
facts  contained  in  the  latter. 

The  fourth  exception  is  to  that  part  of  the  answer  which  is  directed  to  the 
charge  in  the  bill  that  the  defendant  has  not  at  any  time  rendered  any  support 
to  the  complainant  since  their  marriage.  The  nearest  approach  to  an  answer 
to  this  charge  is  in  these  words:  '*And  that,  owing  to  his  ill  health,  which 
has  continued  ever  since  the  time  of  his  said  marriage,  and  before,  this  de- 
fendant has  been  unable  to  even  support  himself,  and  is,  and  always  has  been, 
ever  since  his  marriage,  entirely  unable  to  support,  or  contribute  to  the  sup- 
port of ,  the  said  complainant."  I  think  that  is  not  a  satisfactory  answer. 
It  may  be  intended  for  such;  but  it  certainly  does  not  follow  that  because 
that  allegation  is  true  he  did  not  furnish  her  any  support.  The  value  of  re- 
quiring material  and  direct  charges  to  be  answered  directly  and  clearly,  is  so- 
great  that  no  court  can  disregard  them,  when  its  attention  is  thus  particularly 
called  to  them.  A  party  may  have  an  excuse  for  doing  or  not  doing  a  thing; 
but  good  pleading  requires  him  to  say  whether  he  did  or  did  not  do  what  is 
charged.  The  pleader  must  choose  the  ground  he  intends  to  stand  upon,  and 
make  plain  declaration  thereof. 

The  fifth  exception  is  that  the  defendant  has  not  answered  the  charge  that 
he  knew  of  the  residence  of  the  complainant  when  he  instituted  proceedings  for 
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divorce  in  the  state  of  Kansas,  and  that  he  falsely  and  wickedly  swore  that  the 
residence  of  the  complainant  was  unknown  to  him,  and  could  not  be  ascer- 
tained by  him.  and  tlmt  he  falsely  swore  that  this  complainant  had  abandoned 
him.  The  answer  to  these  exceptions  is  that  the  defendant  cannot  be  com- 
pelled to  answer  any  further  than  he  has,  because,  in  so  doing,  he  might  in- 
cur some  penalty  or  forfeiture,  the  crime  of  perjury  being  involved.  This  is 
the  well-established  rule.  A  defendant,  like  a  witness,  when  called  upou  to 
answer,  can  always  avail  himself  of  the  privilege,  if  it  appears  to  the  court 
that  an  answer  may,  or  may  have  a  tendency  to,  convict  him  of  a  crime,  or 
may  form  a  link  in  a  chain  of  evidence  in  that  direction,  1  Daniell,  Ch.  563. 
etc.;  Story,  Eq.  Fl.  §  521  et  seq.,  575  et  seq.,  591  et  seq.  But  it  does  not 
appear  that,  by  the  laws  of  Kansas,  where  the  divorce  is  alleged  to  have  been 
obtained  through  perjury,  such  a  crime  is  still  punishable  or  not.  In  the 
absence  of  this  material  fact,  I  cannot  say  that  the  exceptions  are  not  well 
taken .  It  may  be  proper  to  remark  that  it  is  very  question  able,  indeed,  whether 
or  not  the  defendant  has  availed  himself  of  the  proper  method  of  raising  such 
a  defense  to  answering  by  way  of  discovery. 

The  sixth  exception  to  the  answer  goes  to  that  part  in  which  the  defendant 
sets  up  what  may  be  said  to  be  his  reason  or  excuse,  without  so  saying,  for 
abandoning  the  complainant,  and  procuring  his  alleged  divorce  in  the  state  of 
Kansas,  and  in  which,  it  is  to  be  inferred,  consists  the  fraud  that  was  pre- 
viously adverted  to  in  the  answer;  namely,  that  on  the  tenth  day  of  August. 
A.  D.  1885,  the  complainant  came  to  the  defendant  on  board  the  steamer  Min- 
nie Carroll,  and  told  the  defendant  that  she  was  in  trouble,  meaning  that  she 
was  in  a  family  way;  and  that,  because  of  such  charge  on  her  part;  he,  be- 
lieving it  to  be  true,  and  knowing  that  he  had  had  connection  with  her  twice 
previously,  consented  to  marry  her,  and  did  marry  her  immediately  afterwards, 
which  charges  he  soon  discovered  were  false.  In  determining  whether  this 
exception  Is  well  taken  or  not,  I  must  determine  whether  or  not  the  matter 
thus  set  up  in  the  answer  constitutes  a  legal  defense  tothecomplainant^ssuit 
for  maintenance.  What,  then,  is  this  part  of  the  defense?  It  is  that  the  com- 
plainant and  defendant  met  at  the  house  of  the  complainant^s  father,  which 
was  her  home,  and  that  on  two  occasions  the  defendant  had  sexual  intercourse 
with  her  there;  and  that,  in  a  short  time  thereafter,  they  met  again  on  board 
a  steam-boat,  when  she  told  him  that  she  was  in  trouble  by  him.  and  that, 
believing  her  statement,  he  married  her;  and  that,  although  he  married  her, 
there  wsis  no  previous  promise  of  marriage,  and  no  affection  on  his  part  to- 
wards the  complainant,  nor  on  her  part  towards  him;  and  that  her  statement 
that  she  was  with  child  by  him  was  untrue. 

In  my  judgment,  all  this  is  no  defense  to  a  suit  for  alimony.  The  first  par- 
ticular  that  arrests  the  attention  is,  not  that  Mrs.  Fairchild  was  a  lewd  woman, 
not  that  she  submitted  to  the  lustful  desires  of  Mr.  Fairchild,  but  that  she 
spoke  falsely  to  him  respecting  the  results.  Had  he  been  as  thoughtful  as  he 
was  greedy,  he  would  have  expected  just  such  an  appeal;  and  if  he  had  not 
felt  himself  guilty  of  a  great  wrong,  he  would  not  have  been  so  readily  over- 
come by  her  tender  appeal.  When,  after  mutual  consent  to  such  transgres- 
sion, the  parties  deliberately  consent  to  the  marriage  contract,  and  to  the 
solemn  performance  of  the  marriage  ceremony,  the  fact  that  the  wife  has  falsely 
declared  herself  to  be  with  child  by  the  husband,  as  an  inducement  for  him  to 
marry  her,  is  no  ground  for  annulling  the  marriage,  or  resisting  a  claim  for 
maintenance.  They  are  equally  filtby  ft"'*  ftlfftr"*"*-^^^*!  *"  *^*'"  "^yft  '^^  *^"*  ^^f[ 
The  law  will  require  each  to  f  uUHl  their  obligations.  Seilheimer  v.  Seitfieimer, 
40  N.  J.  Eq.  413,  2  Atl.  Rep.  376;  States  v.  States,  37  N.  J.  Eq.  195. 

The  next  allegation  that  strikes  the  mind  is  that  there  was  no  affection  be- 
tween the  contracting  parties.  I  cannot  perceive  that  this  case  can  be  made 
part  of  an  issue  in  any  divorce  proceedings,  except  as  it  may  t>e  introduced  by 
the  complaining  party  in  case  of  cruelty,  or  desertion,  or  adultery,  as  tending 
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to  show  alienation  and  the  liiie  on  the  part  of  the  alleged  defaulting  party. 
But  I  cannot  perceive  how  any  person,  who  has  solemnly  entered  into  a  mar- 
riage contract,  can  avoid  his  just  obligations  by  saying:  *'I  had  no  affection 
for  you  when  I  married  you."  However  desirable  it  may  be  that  holy  affec- 
tion should  control  every  thought  and  act  of  parties  bound  in  wedlock,  I  do 
not  understand  that  oourls  have  ever  undertaken  to  define  the  depth  or  wealth 
of  that  affection,  or  to  prescribe  the  manifestation  of  it  at  all. 

In  my  j  iidgment,  the  exceptions  are  all  well  taken.    The.  exceptant  is  en- 
titled to  costs. 


In  re  Investigating  Commission. 
{Supreme  Qmrt  of  Rhode  hlatid.    October  6,  1887.) 

1.  States  awd  State  Officebs — Govektcor— Power  to  Appoint  Commission  to  Inves- 

tigate Management  of  Prison— Witnesses — Contempt. 

The  governor  of  the  state  of  Rhode  Island  has  power  to  appoint  or  employ  others 
to  make  inqairy  for  hira«  and  report  the  facts,  upon  charges  made  of  malfeasance 
and  non-feasance  in  the  management  of  the  state  prison,  etc.,  but  they  would  not 
be  '*  officers,"  within  the  meaning  of  Pub.  St.  R.  f.  c.  23»  J  6.  They  could  not  ad- 
minister oaths  or  summon  witnesses,  and  compel  them  to  testify,  or  punish  them 
for  contempt. 

2.  Same — Report  of  Commibsio^— Privileged  Communication, 

The  report  of  such  a  oommisaion  of  the  facts  elicited  by  their  inquiry  would  be 
regarded  as  a  privileged  communication,  and  as  such  would  not  be  actionable 
without  proof  of  express  or  actual  malice. 

Under  article  10,  §  8»  of  the  constitution  of  the  state,  providing  that  'Hhe 
judges  of  the  supreme  court  shall  give  their  written  opinion  upon  any  ques- 
tion of  law  whenever  requested  by  the  governor  or  by  eitlier  house  of  the 
general  assembly/'  the  governor  addressed  in  October,  A.  D.  1887,  the  follow- 
ing communication  to  the  justices  of  the  court: 

To  tJie  Honorable  Judges  of  tJie  Supreme  Court : 

1  have  the  honor  to  submit  the  following  matters  for  the  consideration  of 
the  judges  of  the  court: 

Whereas,  representations  have  been  made  to  me  of  malfeasance  and  non- 
feasance in  the  management  of  the  state  prison,  and  of  some  of  the  other 
penal  institutions  of  the  state  under  the  charge  of  the  board  of  state  charities 
and  corrections,  of  such  a  character  that,  if  they  should  be  ascertained  to  be 
true,  it  would  be  my  duty  to  suspend,  or,  with  the  consent  of  the  senate,  to 
remove  from  office  the  members  of  said  board  who  have  been  responsible  for 
such  malfeasance  or  non-feasance;  wherefore,  inasmuch  as  it  is  inconvenient 
and,  perhaps,  will  be  impossible  for  me  in  person  to  make  due  inquiry  into  the 
truth  of  the  said  representations,  1  request  the  written  opinion  of  the  judges 
of  the  court  whether  I  may,  as  governor,  in  aid  of  the  due  execution  of  the 
duties  of  my  office,  and  to  enable  me  more  certainly  to  take  care  that  the  laws 
be  faithfully  executed,  in  accordance  with  right  to  all  parties,  appoint  persons, 
and  commission  them  to  make  inquiry  as  to  the  truth  of  said  representations, 
and  to  report  to  me  the  facts  as  they  may  ascertain  them  to  be,  with  their 
recommendations  to  me  thereon,  and  whether  such  commission  may  summon 
witnesses,  to  matters  pertinent  to  such  inquiry,  compel  them  to  testify, 
and  take  their  testimony  under  oath,  and  whether  the  members  of  such 
commission  will  be  protected  in  acting  thereon,  and  in  making  their  report 
to  me.  John  W.  Davis,  Governor. 

OPINION  OF  THE  COURT. 

To  HU  Excellency,  John  W.  Davis,  Governor  of  the  State  of  Rhode  Island 

and  Providence  Plantations: 

We  have  received  from  your  excellency  a  communication  asking  for  our 
opinion  upon  the  three  following  questions,  to-wit:    First,  whether  you  have 
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power  to  appoint  and  commission  persons  to  inquire  into  the  truth  of  o 
representations  which  have  been  made  to  you  of  malfeasance  and  no 
sance  in  the  management  of  the  stat«  prison,  and  some  of  the  other  pen 
atitutions,  under  the  charge  of  the  board  of  state  charities  and  correc 
and  report  the.  fact.s.  Second,  whether,  if  persons  be  so  appointed  and 
missioned,  they  can  summon  witnesses  and  compel  them  to  testify  unde 
to  matters  pertinent  to  the  inquiry.  And,  third,  whether  they  will  b< 
tected  in  acting  under  their  commission  and  making  report  to  you. 

We  think  your  excellency  has  power  to  appoint  or  employ  others  to 
the  inquiry  for  you,  and  report  the  facts;  but  we  aie  of  opinion  that  tin 
sons  so  appointed  would  not  be  officers  within  the  meaning  of  section 
chapter  23  of  the  Public  Statutes,  which  provides  that  "a  commission 
issue  to  every  person  elected  to  office  by  the  general  assembly,  to  every  j 
of  the  peace  elected  by  any  town,  and  to  every  person  appointed  to  offi 
the  govenor;"  and  that,  therefore,  their  commission,  if  their  appointm< 
by  commission,  will  give  them  no  power  and  no  protection  which  they ' 
not  have  without  it.  We  think  the  offices  meant  in  the  section  quote 
offices  recognized  or  created  by  the  constitution  or  statutes  of  the  stat 
such  appointments  as  are  contemplated  in  your  communication. 

W^e  think  the  second  question  must  be  answered  in  the  negative.  Mei 
of  commissions  of  inquiry  appointed  by  the  governor  are  not  ment 
among  the  officers  and^ersons  upon  whom  power  to  administer  oaths  ii 
ferred  by  statute,  and  we  know  of  no  rule  or  principle  of  the  commoi 
under  which  they  can  administer  oaths,  and,  still  less,  under  which  th€ 
summon  witnesses  and  compel  them  to  testify  under  oath  before  them, 
way  in  which  unwilling  witnesses  are  compelled  to  testify  is  by  fine  c 
prison  ment  for  contempt.  Power  to  punish  for  contempt  is  a  high  ju 
power,  exceedingly  summary,  and  absolute  in  its  exercise.  It  seems 
confined  at  common  law  in  England  to  the  two  houses  of  parliament  i 
courts  of  record,  and  in  this  country  it  has  been  held  to  have  but  little,  i 
wider  latitude  Remington  v.  Peckham,  10  R.  I.  550.  We  do  not  thii 
power  can  be  implied  in  favor  of  the  commission  because  your  exce 
nas  power  to  suspend,  or,  with  the  consent  of  the  senate,  to  remove 
office  members  of  the  board  of  state  charities  and  corrections  for  malfe* 
or  non-feasance,  or  because  it  is  declared  by  the  constitution  that  "tliego^ 
shall  take  care  that  the  laws  be  faithfully  executed."  For,  as  we  rem 
in  the  recent  case  of  Hanley  v.  Wetmore,  6  Atl.  Rep.  777,  the  govern 
performing  his  duty  under  this  clause,  "has  no  arbitrary  power,  but 
himself  proceed  according  to  law." 

The  fii-st  part  of  the  third  question  is  answered  by  our  answers  to  th< 
and  second  questions.  We  think  that  the  report  of  the  commission,  < 
facts  elicited  by  their  inquiry,  would  be  regarded  as  a  privileged  com 
cation,  and  as  such  would  be  not  actionable  without  proof  of  express  c 
ual  malice.  Thomas  Durfee.  P.  E.  Tillinqha« 

Charles  Matteson.  George  A.  Wile 

John  H.  Stiness. 


Irvin*s  Appeal, 

{Buprenu  Oourt  of  Pennsylvania.    October  3,  1887.) 

EXECTJTIOK — SaLB — ISSUB  UPON  DISTRIBUTION. 

Under  section  2  of  the  Pennsylvania  ant  of  April  20, 1846,  (Purd.  Dig.  p.  763,  p 
providing  that  an  issue  shall  be  directed  by  the  court  upon  the  distribution  of 
arising  from  sales  under  execution,  etc.,  there  must  be  material  facts  i|i  d 
which  must  be  set  forth  in  an  affidavit,  and  upon  which  the  court  will  deU 
whether  such  issue  shall  be  granted.  It  cannot  be  said  that  there  is  a  materi 
in  dispute  where  the  affidavit  is  made  upon  information,  i^  vague,  uucertai 
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indefinite  in  the  facts  stated,  is  not  made  in  conformity  with  the  act,  and  is  not 
supi>orted  by  a  single  fact  or  circumstance  shown  to  the  court  upon  which  it  can 
form  an  intelligent  conclusion. 

Appeal  from  court  of  coramon  pleas,  Huntingdon  county,  refusing  to  direct 
issues  to  determine  certain  disputed  and  material  facts  in  the  distribution  of 
the  proceeds  of  the  sheriff  ^s  sale  of  the  real  estate  of  John  W.  Mumper,  and 
in  overruling  certain  exceptions  to,  and  confirming,  the  report  of  D.  Caldwell, 
Esq.,  auditor,  to  distribute,  etc. 

The  facts  are  fully  stated  in  the  following  opinion  of  Fubst,  P.  J. : 

'*  We  come  now  to  consider  the  application  before  the  auditor  for  issues  to 
try  the  validity  of  said  judgments,  and  the  petition  presented  to  the  coui-t 
upon  the  filing  of  his  report,  upon  which  rules  were  granted  upon  Mary  A. 
Mumper  and  the  Provident  Life  &  Trust  Company  of  Philadelphia,  to  show 
cause  why  said  issues  should  not  be  awarded.  These  cases  were  all  heard  in 
connection  with  the  exceptions  to  the  auditor^s  report.  Mary  A.  Mumper 
obtained,  by  confession,  a  judgment  in  the  court  of  common  pleas,  to  No.  82, 
April  term,  1883,  against  John  W.  Mumper  on  the  twelfth  April,  1883,  for 
the  sum  of  020,951.86.  This  judgment  was  entered  upon  a  bill  signed,  dated 
February  13,  1883,  for  an  indebtedness  accruing  prior  to  the  partnership  of 
John  W.  Mumper  &  Co.,  which  partnership  began  in  the  year  1881.  She 
also  obtained  a  judgment  against  John  W.  Mumper  and  H.  L.  Beltzhoover, 
trading  as  John  W.  Mumper  &  Co.,  upon  a  bill  signed  on  the  twenty-fifth 
April,  1883.  for  89,764.50,  to  No.  129,  April  term,  1883. 

"Before  the  auditor  two  petitions  were  presented  by  the  attorneys  of  cer- 
tain creditors  of  John  W.  Mumper  &  Co.,  namely:  Jones,  Hoar  &  Co.,  H. 
H.  Kline,  Henry  &  Co.,  S.  H.  Irvin,  and  others,  praying  for  issues  to  be  di- 
rected by  the  court  of  common  pleas  to  try  the  validity  of  these  judgments. 
Afterwards  a  petition  was  presented  to  the  court  on  behalf  of  all  the  creditors 
asking  for  like  issues,  etc.  These  several  petitions  have  the  names  of  the 
creditors,  signed  by  their  several  attorneys.  They  are  attached  to  the  audit- 
or's report.  The  material  allegations  of  fact  are  contained  in  the  petition  pre- 
sented to  the  court,  and  are  set  forth  in  three  distinct  divisions:  First,  that 
petitioners  believe  that  the  aforesaid  judgments  were,  without  consideration, 
fraudulently  and  coUusively  confessed  by  and  between  the  parties  thereto  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the  petitioners,  etc. ;  sec- 
ond, that  judgment  No.  82,  April  term,  1883,  against  John  W.  Mumper,  for 
$20,951.86,  was  fraudulently  confessed  for  a  larger  sum  than  was  due,  etc. ; 
third,  that  if  there  was  any  consideration  whatever  for  said  judgment  No. 
82,  or  if  John  W.  Mumper  was,  at  the  execution  of  the  note,  in  any  manner 
indebted  to  said  Mary  A.  Mumper,  such  indebtedness  petitioners  are  advised 
and  believe  was  fully  paid  and  satisfied  prior  to  the  sale  of  the  real  estate  of 
John  W.  Mumper,  etc. 

'*This  petition  is  verified  by  three  of  the  creditors  in  the  following  manner, 
namely:  *B.  F.  Isenberg,  one  of  the  members  of  the  firm  of  Henry  &  Co., 
being  duly  sworn  according  to  law,  doth  depose  and  say  the  facts  set  forth  in 
the  foregoing  petition  are  true  to  the  best  of  his  knowledge,  information,  and 
belief.'  Upon  the  filing  of  this  petition  in  court,  a  rule  was  granted  to  show 
cause  why  a  feigned  issue  should  not  be  awarded,  etc.  Thus  a  full  opportu- 
nity was  given  to  the  petitioners  to  show  to  the  court,  by  deposition  or  in  any 
other  proper  manner,  some  fact  or  facts  that  were  material  and  in  dispute. 
They  failed  to  show  a  single  fact,  and,  although  the  case  was  before  the  aud- 
itor for  over  a  year,  not  a  single  fact  was  shown  before  him  as  to  the  fraud- 
ulent character  of  either  of  said  judgments,  or  that  the  judgments  were  paid 
as  alleged  in  the  third  paragraph  of  petition. 

''Upon  the  other  hand,  it  was  shown  by  the  deposition  of  Mary  A.  Mumper 
and  John  W.  Mumper  that  the  judgment  for  $20,951.86,  (the  other  judgment 
was  not  attacked  at  the  same  time  the  deposition  was  taken,)  was  given  for  a 
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« 

good  and  honaflde  considenition,  which  existed  for  more  than  a  year  pi 

the  formation  of  the  partnership  between  John  W.  Mumper  and  H.  L.  ] 

hoover;  the  nature  and  character  of  the  indebtedness  being  fully  set 

both  in  the  depositions  and  in  the  answer  referred  to  therein  in  the  c 

proceeding  between  these  same  parties.     It  was  further  shown  tha 

Provident  Life  &  Trust  Company  of  Philadelphia,  which  corporation  wj 

guardian  of  the  minor  son  of  Mary  A.  Mumper,  and  a  part  owner  c 

same  real  estate,  had  made  a  full  investigation  into  the  consideration  oi 

judgment,  and  thereupon  had  advanced  the  money  to  purchase  the  seal 

at  the  sheriff's  sale,  taking  an  assignment  of  this  judgment  as  security 

According  to  the  facts  shown  in  the  answer  and  depositions,  none  of  the 

titioners  could  have  had  any  personal  knowledge  of  the  facts  set  forth  in 

several  petitions.    This  is  also  apparent  from  the  manner  in  which  the 

.    .    ;  w  tions  are  drawn.     They  are  signed  by  the  counsel  for  the  petitioners:  tl 

'*  ^  ^  .  no  allegation  in  any  one  of  the  petitions  that  any  petitioner  or  creditc 

*^  knowledge  of  the  facts  therein  stated ;  and  this  is  also  further  apparent 

^    *•  careful  manner  in  which  the  affidavits  are  made — •  upon  information 

<  '    *    ^  that  these  alfiidavits  to  the  petition  merely  amount  to  hearsay  derived 

others;  the  source  of  which  information  is  withheld  from  the  court  b^ 

fusal  to  produce  the  same  in  evidence  upon  the  rule  to  show  cause. 

J  "The  question  then  is  simply  this:    Do  these  petitions,  in  the  mam 

.)  ';  which  they  are  verified,  show  a  material  fact  in  dispute,  which  should 

•^  _  mine  or  induence  the  court  to  grant  the  issue?    The  eighty-seventh  s< 

"I '  of  the  act  of  sixteenth  June,  1836,  (Purd.  Dig.  p.  763,  pi.  117,)  provide 

„     -  any  fact  connoted  with  such  distribution  shall  be  in  dispute,  the  court 

'■' '  ' '«  at  the  request  in  writing  of  any  person  interested,  direct  an  issue  to  ti 

«•  *  same,'  etc.    Under  this  act  the  law  was  mandatory,  and  the  issue  in  thi 

would  have  to  be  granted,  and  to  this  effect  are  a  number  of  decisions  < 

supreme  court.    Issues  coi^ld  be  obtained  upon  the  written  request  of  i 

•         '  terested  party,  upon  the  allegation  of  a  fact  in  dispute.    The  result  w 

3     *      •  endless  variety  of  issues,  resulting  in  serious  delays  and  expensive  litig 

To  meet  this  the  act  of  twentieth  April,  1846,  was  passed.     The  secom 

■^  -  tion  (Purd.  Dig.  p.  763,  pi.  118)  provides  as  follows:   •Provided,  that  I 

^  .^ ,  an  issue  shall  be  directed  upon  the  distribution  of  money,  arising  from 

under  execution,  or  orphans'  court  sales,  the  applicant  for  such  issue 

make  affidavit  that  there  are  material  facts  in  dispute  therein,  and  shi 

forth  the  nature  and  character  thereof;  upon  which  affidavit  the  court 

determine  whether  such  issue  shall  be  granted,  subject  to  appeal  or  w 

error,*  etc.,  if  issue  be  refused.     Are  the  affidavits  to  these  petitions  m; 

accordance  with  the  act  of  1846,  and  do  they  of  themselves  affoixl  sufi 

evidence  to  the  court  of  the  existence  of  a  material  fact  in  dispute? 

t  "In  KnighVs  Appeal^  19  Pa.  St.  493,  Chief  Justice  Black,  deliverir 

opinion  of  the  court,  says:    *A  fact  is  properly  said  to  be  in  dispute  w 

b'     .  .  is  alleged  by  one  party  and  denied  by  the  other,  and  by  both  with  some 

^  -  of  reason.     A  mere  naked  allegation  without  evidence,  or  against  the  evi( 

cannot  create  a  dispute  within  the  meaning  of  the  law.    If  it  could,  a 

\  might  stop  the  distribution  whenever  he  chooses  to  make  a  groundless 

.  tion.     The  court  was  right  in  refusing  the  issue.' 

^  '  "In  Robinson's  Appeal ^  36  Pa.  St.  83,  Justice  Woodward  says :    •  It 

►     *  *  enough  for  a  creditor  to  swear  that  the  judgment  which  is  in  his  wa; 

^'^  confessed  by  collusion  between  the  parties  thereto,  and  for  the  purpJ 

"^  hindering  and  delaying  certain  other  creditors,  but  he  must  set  forth  i 

affidavit  that  there  are  material  facts  in  dispute,  and  also  the  nature  and 

acter  of  such  facts.'    Even  under  the  act  of  1836  such  an  affidavit  i 

have  upon  record  would  have  been  insufficient.   Dickerson's  Appeal,  7  ] 

258,  and  the  cases  therein  cited.     Much  more  is  it  insufficient  under  tl 

-^  •  of  twentieth  April,  1846,  which,  instead  of  granting  the  creditors  an 
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as  matter  of  right,  restricts  it  to  the  terms  and  conditions  stated.  Where 
material  facts  are  stated  positively,  and  are  shown  to  be  within  the  parties' 
knowledge  stating  them,  and  it  is  further  shown  that  they  are  in  dispute,  it 
would  then  be  tlie  duty  of  the  court,  if  they  deemed  them  material,  to  award 
the  issue.  But  when  the  party  does  not  state  facts  within  his  own  knowledge, 
but  upon  rumor  or  hearsay,  or  information  derived  from  others,  we  think  be- 
fore the  court  should  arrest  the  distribution  and  grant  the  issue  the  evidence 
should  be  laid  before  the  court,  so  that  the  court  may  have  facts  upon  which 
to  determine  the  propriety  of  granting  or  refusing  the  issue.  This  principle 
is  f  uUy  recognized  in  the  authorities  cited,  and  also  in  the  case  of  ChrUtophera 
▼.  Seiden,  28  Pa.  St.  165,  and  Dormer  v.  Brown,  72  Pa.  St.  404.  The  cases 
of  Bichel  v.  Rank,  5  Watts,  140,  Trimble's  Appeal,  6  Watts,  133,  and  Rei- 
garfs  Appeal,  7  Watts  &^  S.  269,  were  all  decided  under  the  act  of  1836,  and 
therefore  cannot  affect  the  question  under  the  act  of  1846.  The  practice  indi- 
cated of  requiring  the  facts  to  be  shown  to  the  court  before  an  issue  is  granted 
or  refused,  we  think  has  received  the  sanction  of  the  supreme  court  in  a  num- 
ber of  recent  cases,  all  of  which  show  the  wisdom  of  requiring  this  prelimi- 
nary proof  before  subjecting  parties  or  estates  to  tedious  and  expensive  litiga- 
tion. This  practice  obtains  now  in  the  orphans'  court,  under  ttie  several  acts 
of  assembly,  which  are  quite  as  mandatory  upon  the  court,  if  not  more  so, 
than  the  act  of  1846. 

'*By  the  forty-first  section  of  the  act  of  fifteenth  March,  1832,  (Purd.  Dig. 
p.  1476,  pi.  20,)  *  whenever  a  dispute  upon  a  matter  of  fact  arises  before 
any  register's  [now  orphans']  court,  the  said  court  shall,  at  the  request  of 
either  party,  direct  a  precept  for  an  issue  to  the  court  of  common  pleas  of  the 
county  for  the  trial  thereof  in  the  form  hereinbefore  prescribed,  for  the  direc- 
tion of  registers,  changing  such  parts  thereof  as  should  be  changed,  and  the 
facts  established  by  the  verdict  returned  shall  not  be  re-examined  on  any  ap- 
peal.' 

"In  HarrUon*8  Appeal,  100  Pa.  St.  458,  tried  before  Judge  Elwell,  whose 
able  opinion  was  adopted  as  the  opinion  of  the  supreme  court,  referring  to  the 
section  cited,  the  court  says:  «This  section  is  imperative  in  its  terms,  and 
makes  a  request  for  an  issue  a  matter  of  right  in  any  case  within  its  purview.' 
Cozzen^H  Will,  61  Pa.  St.  196;  Graham's  Appeal,  Id.  43;  De  Haven's  Appeal ^ 
75  Pa.  St.  337. 

''The  Important  question  with  which  we  have  now  to  deal,  is  when,  within 
the  meaning  of  the  statute,  may  a  dispute  be  said  to  arise?  Is  it  when- 
ever facts  are  alleged  by  the  contestant  and  suggested  by  the  record,  or  is 
it  when  evidence  has  been  given  from  which  it  appears  that  there  is  a  con- 
flict in  the  testimony,  and  a  substantial  dispute  upon  material  facts?  By 
the  thirteenth  section  of  the  act  in  question  the  register  is  authorized  to 
direct  an  issue  when  a  person  entering  a  caveat  shall  allow  matter  of  fact 
touching  the  validity  of  a  will.  The  forty-first  section  requires  that  a  dis- 
pute in  matter  of  fact  shall  have  arisen  before  the  court  can  be  required 
to  direct  an  issue.  Now,  if  nothing  more  was  intended  to  be  required  by 
the  latter  section  than  a  specification  of  facts  alleged  to  be  in  dispute,  it  is 
diflicult  to  understand  why  the  phraseology  of  the  two  sections  is  different. 
But  if  we  consider  that  the  register  is  not  necessarily  learned  in  the  law, 
we  may  find  satisfactory  reason  why  he  may  send  the  case  to  tlie  court 
upon  an  allegation  of  fact.  But  the  same  couise  of  reasoning  does  not  ap- 
ply to  the  court,  and  therefore  the  law  requires  that  it  must  appear  that  a 
dispute  has  arisen,  before  the  case  can  be  properly  sent  to  a  jury  for  trial. 
♦  ♦  *  The  construction  of  the  act  of  1832  was  under  consideration  by  the 
court  soon  after  its  passage.  In  1845,  Judge  Kino,  sitting  in  tlie  register's 
court  in  Philadelphia,  in  which  the  inquiry  was  in  regard  to  when  a  dispute  may 
be  said  to  arise,  said:  '  The  dispute  as  to  facts  must  arise  when  the  cause  is 
on  hearing  before  the  court.  That  is  the  time  when  the  court  is  to  judge 
v.llA.no.5— 28 
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whether  there  are  truly  any  facts  in  dispute.  What  a  party  may  cal 
puted  fact,  may,  if  the  court  proceeds,  jiever  appear  in  proof,  or  may 
material  to  the  question  before  the  court/  etc.  This  case  was  an  appl 
to  the  court  for  an  issue  devisafiit  vet  non,  to  test  the  validity  of  t 
of  Wiu.  Cameron.  The  request  for  the  issue  was  first  dismissed  uf 
ground  that  it  was  premature  and  inadmissible.  Afterwards,  volui 
testimony  was  taken,  and  the  application  was  again  made  to  Judge  £ 
for  the  issue,  based  upon  the  facts  as  proved  before  the  examiner,  wht 
full  consideration  thereof,  refused  to  grant  it.  The  acts  of  assembly 
nearly  alike  in  their  requirements  as  to  the  manner  of  granting  the  iss 
the  grounds  upon  which  the  court  should  determine  the  propriety  oj 
awarding  or  refusing  it,  that  it  seems  to  us  this  case  should  settle  the  { 
of  establishing  uniformity  of  procedure  in  both  courts.  To  the  same  € 
Schwilke'8  Appeal,  100  Pa.  St.  628. 

'*  Applying  these  principles  to  the  case  under  consideration,  we  have< 
affidavit  made  upon  information,  which  is  vague,  uncertain,  and  in< 
in  the  facts  stated;  not  made  in  conformity  with  the  act  of  1846;  i 
supported  by  a  single  fact  or  circumstance  shown  to  the  court,  upon 
we  can  form  an  intelligent  conclusion  as  to  whether  there  is  a  fact  in  d 
Ample  time  has  been  given,  both  before  the  auditor  to  show  payment  o 
ment,  if  such  fact  existed,  and  in  court  upon  the  rule  to  show  cause, 
duce  some  evidence  that  facts  exist  which  are  material,  involving  the  in 
of  the  judgments.  Nothing  has  been  shown,  and  we  are  led  to  the  con 
that  this  application  is  based  upon  suspicion,  or  mere  allegation.  I 
we  are  furnished  with  no  facts  in  dispute  upon  which  we  can  judicia 
At  the  same  time,  the  parties  opposing  this  issue  have  shown  facts  bef 
court  which  fully  sustain  the  validity  of  the  judgment,  and  which,  in 
show  the  consideration  thereof.  Cross-interrogatories  were  filed  and  an 
by  both  Mary  A.  Mumper  and  John  "W.  Mumper,  which  in  no  mam 
peach  the  integrity  of  this  judgment.  This  testimony  is  not  contradii 
any  evidence  in  the  cause.  The  only  attack  upon  it  is  contained  in 
tions  made  upon  information  alone. 

"As  to  judgment  No.  129,  April  term,  1883,  before  the  auditor,  no  cla 
made;  according  to  the  evidence  submitted  to  us,  the  lien  of  this  ju< 
was  released  as  to  all  the  money  in  coui-t,  and  also  as  to  any  real  es 
Huntingdon  county,  upon  which  contesting  creditors  had  liens.  Thi 
ment,  therefore,  does  not  in  any  manner  stand  in  the  way  of  petitioner 
the  reasons  given,  the  exceptions  to  the  auditor's  report  are  overrul 
the  report  confirmed,  and  the  rules  for  feigned  issues  are  discharg 
isues  refused." 

"Whereupon  this  appeal  was  taken. 

Myton  cfe  Schock,  Petriken  cfe  McNeil,  and  Stevens  cfe  Otvens,  for  app 
Under  the  Acts  of  1845  and  1846,  an  issue  to  try  disputed  facts  is  a 
of  right  by  setting  forth  in  an  afildavit  that  there  are  material  facts  in 
with  the  nature  and  character  of  the  same.  Souder's  Appeal,  57  Pa.  i 
De  Haven's  Appeal,  75  Pa.  St.  341;  Dormer  v.  Brown,  72  Pa.  St.  40i 
son's  Appeal,  48  Pa.  St.  159 ;  Robinson's  Appeal,  36  Pa.  St.  81 ;  Chris 
V.  Selden,  28  Pa.  St.  165;  KnighVs  Appeal,  19  Pa.  St.  494. 

R,  if.  Speer  and  Qeo,  /?.  Orlady,  for  appellees. 

The  affidavit  was  insufficient  to  warrant  the  court  in  directing  ai 
Dickerson  dk  Haven's  Appeal,  7  Pa.  St.  258;  Montgomery*8  Apptol^ 
liep.  125. 

Peb  Cubiam.  We  affirm  the  decree  in  this  case  for  reasons  statec 
well-considered  opinion  of  the  court  below.  Decree  affirmed,  at  cost 
pellant. 
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Rowley  v.  Carbon. 

{Supreme  Qmrt  of  Pennayivafda,    October  3,  1887.) 

JuixsMEim— FoRBioN— Tranbobift  or  Rboord  or  Jcbticx  or  thb  Pbacb. 

When  by  the  statuteof  another  state  the  transcript  of  the  record  of  a  justice  of  the 
peace  tiled  in  a  court  of  common  pleas  of  said  state  is  directed  to  be  treated  as  a 
judgment  of  said  court,  said  judgment,  when  transferred  to  another  state  as  the 
mdgnient  of  said  court,  is  entitled  to  the  same  faith  and  credit  as  a  judgment  orig- 
inally obtained  in  said  court,  and  where  the  plaintiff  declares  ona  judgment  of  the 
foreign  court,  the  i>roduction  of  such  a  record  does  not  amount  to  a  variance,  and 
the  same  is  admissible  in  evidence. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Debt  by  J.  J.  Garron  against  Salmon  B.  Rowley.  The  facts  are  stated  in 
the  opinion.  Verdict  for  plaintiff,  $261.69,  and  Judgment  thereon,  where- 
upon defendant  took  this  writ. 

Richard  C,  Dale  and  Samuel  Dickson,  for  plaintiff  in  error. 

The  judgments  of  justices  of  the  peace  are  not  within  the  meaning  of  the 
provisions  of  the  acts  of  congress  of  May  26, 1790,  under  article  4  of  the  con- 
stitution of  the  United  States.  1  Greenl.  Ev.  §  504.  The  record  offered  was 
not  of  a  judgment  of  the  common  pleas,  but  simply  a  transcript  of  the  docket 
of  a  justice  of  the  peace.  BrandV 8  Appeal,  16  Pa.  St.  343;  Beck  v.  Church, 
18  Wkly.  Notes  Gas.  272,  6  Atl.  Rep.  57;  Mellon  v.  Guthrie,  51  Pa.  St.  116; 
Lacock  V.  WhiU,  19  Pa.  St.  495:  Boyd  v.  Miller,  52  Pa.  St.  431;  Drum  v. 
Snyder,  1  Bin.  381;  Dailey  v.  Qifford,  12  Serg.  &  R.  72. 

T,  Elliott  Patterson  and  Johji  F,  Keator,  for  defendant  in  error. 

A  judgment  recovered  in  any  state  of  the  Union  before  a  court  of  compe- 
tent jurisdiction,  upon  due  notice  to  the  defendant,  is  not  to  be  regarded  as  a 
foreign  judgment,  butls  to  be  treated  as  a  domestic  judgment  throughout  the 
United  States.  Const.  U.  S.  art.  5;  Desty,  Fed.  CJonst.  230;  Rev.  St.  U.  S. 
§  905;  Baxley  v.  Linah,  16  Pa.  St.  241;  Mills  v.  Duryee,  7  Cranch,  481. 
The  record  offered  was  a  duly  authenticated  record  of  a  judgment  of  the  court 
of  common  pleas  of  Cuyahoga  county.  Rev.  St.  Ohio,  §§  5377-5379,  5399; 
2  Rev.  St.  Ohio,  §  5380;  Sparrow  v.  Kohn,  42  Leg.  Int.  511,  2  Atl.  Rep. 
498;  Rogers  y.Bums,  27  Pa.  St.  525;  State  v.  Daily,  14  Ohio,  91-98;  Mc- 
Curdy  y,  Baughman,^  Ohio  St.  85,  1  N.  E.  Rep.  93;  Goodrich  v.  Jenkins, 
6  Ohio,  45;  Sipes  v.  Whitney,  30  Ohio  St.  69;  Ror.  Int.  St.  Law,  116. 

Gordon,  G.  J.  This  was  an  action  of  debt,  and  the  plaintiff  declared  on 
an  exemplification  from  the  court  of  common  pleas  of  the  county  of  Cuyahoga, 
state  of  Ohio.  On  offer  of  this  exemplification  the  defendant  interposed  the 
objection  that  the  plaintiff  had  declared  upon  a  judgment  obtained  by  the  plain- 
tiff against  the  defendant  in  the  court  of  common  pleas  of  Cuyahoga  county, 
and  the  record  offered  was  of  a  judgment  obtained  before  a  just  ice  of  the  peace. 
This  objection  was  overruled  and  the  record  admitted.  The  question,  then, 
that  we  have  before  us  is  the  correctness  of  this  ruling.  The  argument  on  part 
of  the  plaintiff  in  error  assumes  that  the  entry  of  the  justice's  transcript  in 
accordance  with  the  Ohio  statute  did  not  make  it  a  judgment  of  that  court, 
for  it  seems  to  be  conceded  that  if,  under  the  laws  of  that  state,  it  is  to  be 
treated  as  a  judgment  of  the  common  pleas,  it  must,  under  the  fourth  article 
of  the  constitution  of  the  United  States,  be  so  treated  in  this  state.  We  must 
give  "full  faith  and  credit"  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  the  state  of  Ohio.  What,  then,  was  the  credit  given  to  these  proceed- 
ings in  the  courts  of  that  state?  Did  the  entry  of  the  transcript  give  it  the 
force  of  a  judgment  of  the  common  pleas?  If  so,  it  is  beyond  the  reach  of  col- 
lateral inquiry  either  in  that  state  or  this.     But  to  determine  this  question 
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we  need  go  no  further  than  the  Ohio  statute  itself.  That  statute  prov 
the  entry  of  the  transcript  in  the  common  pleas,  and  by  force  of  such 
becomes  a  lien  on  the  defendant's  real  estate.  It  further  provides,  i 
5379:)  '^Execution  may  be  issued  on  such  judgment  at  any  time  afU 
the  transcript,  as  if  the  judgment  had  been  rendered  in  court,  but  the 
remain  as  provided  in  the  preceding  section."  From  this  it  follows  t 
"credit*'  given  to  an  entry  of  this  kind  in  Ohio  is  the  same  as  if  the  ju 
had  been  rendered  in  the  court  of  common  pleas.  This  determines  itt 
in  this  state;  hence  the  court  below  was  right  in  refusing  to  sustain 
fendant's  objection,  and  in  admitting  the  transcript  in  evidence.  Tl 
ment  is  affirmed. 


Thudhim  t>.  Yost. 

{Supreme  Court  qf  Pennsylvania,    October  3, 1887.) 

EviDBircB— Pakol  to  Vart  Wbittev  Aobbsmknt— Rbquxbiteb  or. 

A  written  agreeinent  inav  be  modified,  explained,  reformed,  or  altogether 
by  parol  evidence  of  an  oral  promise  or  undertaking,  material  to  the  subject-; 
ide  contract,  made  by  one  of  tbepartieBat  the  time  of  the  execution  of  the 
and  which  induced  the  other  party  to  pot  his  name  to  it.  Such  evidence 
clear,  precise,  and  indubitable ;  that  is,  the  witnesses  must  be  found  credibl 
must  distinctly  remember  the  facts  to  which  they  testify,  and  narrate  the  d 
actly ;  and  their  statements  must  be  true.^ 

Error  to  common  pleas,  Cumberland  county. 

Covenant,  upon  a  lease,  by  A.  C.  Yost  against  Jacob  Thudium.  to 
damages  by  reason  of  the  failure  of  defendant  to  deliver  possession  of 
mised  property. 

Upon  the  trial  plaintiff  offered  in  evidence  a  lease  dated  August  3 
from  Jacob  Thudium  to  A.  C.  Yost,  whereby  the  former  leased  to  the 
hotel  known  as  the  ** Mansion  House,"  in  the  borough  of  Carlisle, 
year  from  April  1,  1886,  at  a  rent  of  $1,500.  Plaintiff  also  proved  th 
going  to  take  possession  of  the  property  he  was  informed  by  defends 
he  had  leased  it  to  a  Mrs.  Wilder,  the  then  tenant,  for  another  year.  ! 
ant  offered  to  prove  that  after  the  negotiations  for  the  lease  had  beg 
before  there  was  any  conclusion  or  agreement  of  any  kind  betwen  the 
Yost  came  to  him,  and  told  him  that  he  had  heard  that  Mrs.  Wilde 
lease  for  another  year,  and  that  he,  the  defendant,  couldn't  give  h 
plaintiff,  a  lease  for  that  year;  that  the  defendant  told  him  that  it  wa 
that  Mrs.  Wilder  had  the  house  for  another  year;  that  they  talked  the 
over,  and  that  finally,  and  before  the  execution  or  conclusion  of  an; 
ment  between  the  parties,  they  went  together  to  see  Mrs.  Wilder;  tha 
presence  of  Mrs.  Wilder  and  the  plaintiff,  Mr.  Thudium,  the  defends 
the  plaintiff  that  he  could  not  make  a  lease  to  him  unless  he  first  settl 
Mrs.  Wilder;  that  she  had  the  house  for  another  year;  that  they  tal 
matter  over  as  to  how  it  should  be  settled;  that  the  plaintiff  there  pi 
and  said  that  he  would  conclude  a  bargain  with  Mrs.  Wilder,  he  wo 
her  out,  and  he  would  put  up  $500  as  a  forfeit  to  carry  out  his  agr 
that  the  plaintiff  told  him  on  the  same  day  that  he  had  finally  conclu 
arrangement  with  Mrs.  Wilder,  and  she  had  assented  to  it;  that  on  t 
of  that,  believing  tlie  plaintiff,  he  executed  this  agreement;  that  th 
sentations  of  his  having  concluded  an  agreement  with  Mrs.  Wilder  we: 

^The  rule  excluding  parol  testimony,  in  an  action  on  a  written  contract, 
prevent  the  parties  to  the  contract  from  showing  that,  either  contemporaneou 
a  preliminary  measure,  a  distinct  oral  agreement  was  entered  into  on  some  c 
matter,  or  from  establishing  by  parol  that  the  performance  of  the  written  a; 
was  to  depend  on  some  condition.  Michels  v.  Olmsted,  14  Fed.  Rep.  219.  I 
roans  v.  Lindsay,  (Pa.)  6  Atl.  Kep.  332,  and  note,  as  to  the  admissibility  of  evi 
establish  a  verbal  agreement  entered  into  contemporaneously  with  a  written  < 
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This  is  for  the  purpose  of  showing  that  the  signature  of  the  defendant  to  this 
lease  was  obtained  bj  false  and  fraudulent  representations.  This  testimony 
was  admitted  under  objection  bj  the  plaintiff,  and  its  substance  is  set  forth 
in  the  opinion. 

The  plaintiff  presented  the  following  point :  '*  The  evidence  produced  by  the 
defendant  under  the  offer  to  show  that  plaintiff  made  fraudulent  representa- 
tions to  the  defendant,  and  except  for  which  defendant  would  not  have  exe- 
cuted the  lease  of  thirty-first  August,  1885,  wholly  fails  to  make  good  the 
offer  under  which  it  was' admitted,  and,  being  insulficient  in  law  to  avoid  the 
lease  or  affect  the  plaintiff ^s  rights  thereunder,  the  court  is  respectfully  asked 
to  strike  out  all  the  evidence  which  was  received  under  said  offer,  and  to  in- 
struct the  jury  to  wholly  disregard  the  same.  Answer.  This  request  is 
granted.  'We  do  not  think  that  the  evidence  was  so  clear  and  precise  that 
Thudium  was  induced,  by  reason  of  the  fraudulent  representations  of  Yost, 
to  sign  the  lease  as  to  justify  its  submission  to  you  for  your  consideration  in 
the  determination  of  the  rights  of  the  parties  to  this  action."  Verdict  for 
plaintiff,  $1,097.88,  and  judgment  thereon;  whereupon  defendant  took  this 
writ. 

F.  E,  Beltzhoover  an^  Hepburn,  Jr.,  db  Stuart,  for  plaintiff  in  error. 

This  parol  evidence  is  admissible.  Thomas  v ,  Loose,  6  Atl.  Rep.  826 ;  Spen- 
cer v.  Colt,  89  Pa.  St.  314;  PhiUips  v.  Meily,  106  Pa.  St.  536;  Walker  \.  France, 
112  Pa.  St. 203,  5  All. Rep.  208;  Bow7i  v.  Morange,  108  Pa. St.  75;  Calleny.  Lur 
kens,  89  Pa.  St.  134;  Greenawalt  v  Kohne,  85  Pa.  St.  369;  Lippincott  v. 
Whitman,  83  Pa.  St.  246;  Graver  v.  Scott,  80  Pa.  St.  88;  Shughart  v.  Moore, 
78  Pa.  St.  469;  Coal  Co,  Y.JUcSJiain,  75  Pa.  St  238;  McGinity  v.  McGinity, 
63  Pa.  St.  38. 

Landis  cfe  8mead,J.  M.  Weakley,  and  John  Stetoart,  for  defendant  in  error. 

Parol  evidence  should  not  be  submitted  to  a  jury  for  the  purpose  of  show- 
ing that  a  written  contract  had  been  obtained  by  fraud,  unless  the  evidence 
was  clear,  precise,  and  indubitable.  Railroad  Co.  v.  Sliay,  82  Pa.  St.  198; 
Lippincott  v.  Whitman,  83  Pa.  St.  244;  Rowand  v.  Finney,  96  Pa.  St.  197; 
Burger  v.  Banket,  100  Pa.  St.  118. 

Sterrett,  J.  It  clearly  appears  from  the  evidence  recited  in  the  specifi- 
cation of  error  that,  pending  the  negotiations  between  the  parties  for  the  lease 
in  suit,  plaintiff  below  was  fully  informed  that  the  lease  of  the  tenant  then 
in  possession  would  not  expire  until  April  1,  1887;  that  possession  of  the 
premises,  before  that  time,  could  not  be  obtained  by  him  or  any  one  else  with- 
out buying  the  furniture  and  unexpired  term  of  the  tenant;  and  that  defend- 
ant would  not  lease  the  premises  for  a  term  commencing  April  1, 1886,  except 
on  tlie  condition  that  such  purchase  was  made  by  the  new  lessee,  and  carried 
out  in  good  faith;  that  on  the  condition  above  stated,  and  with  the  distinct 
understanding  that  plaintiff  below  had  purchased  the  furniture  and  outstand- 
ing term  of  Mi-s.  Wilder,  and  made  a  satisfactory  arrangement  with  her  for 
possession  on  or  before  April  1, 1886,  defendant  was  induced  to  sign  the  lease 
in  controversy;  that,  while  plaintiff  below  had  agreed  to  buy  the  furniture 
and  interest  of  Mrs.  Wilder,  he  had  not  in  fact  consummated  the  purchase, 
and  afterwards  refused  to  carry  out,  in  good  faith,  his  agreement  with  her, 
and  for  that  reason  she  refused  to  surrender  possession  of  the  premises. 

Without  referring  in  detail  to  the  testimony  of  Thudium  himself,  Mrs. 
Wilder,  Alexander  Klink,  and  others,  upon  which  defendant  below  relied,  it 
is  sufllcient  to  say  that  if  it  had  been  submitted  to  the  jury,  with  proper  in- 
structions, they  would  have  been  warranted  in  finding  a  state  of  facts  sub- 
stantially the  same  as  the  foregoing, — facts  that  would  have  been  a  complete 
answer  to  plaintifTs  claim  for  damages  for  non-delivery  of  possession  on  April 
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1, 1886.  There  is  no  room  for  any  doubt  or  difference  of  opinion  as  to  the 
kind  and  degree  of  proof  necessary  to  sustain  a  defense  such  as  was  inter- 
posed in  this  case.  Our  books  are  full  of  cases  on  the  subject,  some  of  the 
more  recent  of  which  are  McQinity  v.  McQinity,  63  Pa.  St.  38;  Coal  Co,  v. 
McShain,  75  Pa.  St.  238;  8hughart  y.  Moore,  78  Pa.  St.  469;  Graver  v.  8coU, 
80  Pa.  St.  88;  Lippincott  v.  Whitman,  83  Pa.  St.  244;  Qreenawalt  v.  Kohne, 
85  Pa.  St.  369;  Callan  v.  Lukens,  89  Pa.  St.  134;  Phillips  v.  Meily,  106  Pa. 
St.  536;  Spencer  v.  Colt,  89  Pa.  St.  314;  Boton  v.  Morange,  108  Pa.  St.  69; 
Walker  v.  France,  112  Pa.  St.  203,  5  Atl.  Rep.  208;  Thomas  v.  Loose,  6 
Ati:  Rep.  326. 

In  Boron  v.  Morange,  supra,  it  is  said:  "No  principle  has  been  better 
settled,  by  a  long  line  of  decisions,  than  that  parol  evidence  is  adi^issible  to 
show  a  verbal  contemporaneous  agreement  which  induced  the  execution  of  a 
written  obligation,  though  it  may  have  the  effect  of  varying  or  changing  the 
terms  of  a  written  contract;"  or,  as  the  same  idea  is  expressed  in  Walker  v. 
France,  supra,  "a  written  agreement  may  be  modified,  explained,  reformed, 
or  altogether  set  aside,  by  parol  evidence  of  an  oral  promise  or  undertaking, 
material  to  the  subject-matter  of  the  contract,  made  by  one  of  the  parties  at 
the  time  of  the  execution  of  the  writing,  and  which  induced  the  other  party 
to  put  his  name  to  it.  '*  But  while  parol  evidence  is  admissible  to  establish  a 
contemporaneous  oral  agreement  which  induced  the  execution  of  a  written 
contract,  though  it  may  change  or  reform  the  instrument,  such  evidence,  in 
the  language  of  all  the  cases,  must  be  "clear,  precise,  and  indubitable."  Bj 
these  words  it  is  meant,  as  defined  in  Spencer  v.  Colt, supra,  that  "it  shall  be 
found  that  the  witnesses  are  credible;  that  they  distinctly  remember  the  facts 
to  which  they  testify ;  that  they  narrate  the  details  exactly,  and  that  their  state- 
ments are  true.  Absolute  certainty  is  out  of  the  question."  The  difficulty 
is  not  so  much  in  the  principles  themselves,  as  in  their  application  to  particu- 
lar cases. 

An  examination  of  the  evidence  on  which  plaintiff  in  error  relies  has  satis- 
fied us  that,  if  believed  by  the  jury,  it  was  quite  sufficient  to  have  warranted 
a  verdict  in  his  favor,  and  hence  the  learned  judge  erred  in  not  submitting  it 
to  the  jury. 

Judgment  reversed,  and  a  venire  fa/Has  de  novo  awarded. 


Reamey  V,  Batlet,  Trustee. 
{aupreme  Court  of  Pennsylvania.    October  8,  1887.) 

MABBIAGB— POR-NUFTIAL  COKTBACT^BOKD  IN  PURSUANCE  OP,  WHEN  EnfOSCBABLB. 

A  bond,  gives  by  a  husband  in  pursuance  of  a  post-nuptial  agreement  between 
him  and  bis  wife,  which  agreement  stipulated  that  the  bond  was  only  to  be  due  on 
the  contingency  of  the  husband  not  treating  his  wife  kindly  and  faithfully,  is  not 
void,  and,  upon  the  maltreatment  of  the  wife  by  the  husband,  payment  of  the  bond 
may  be  enforced  by  an  action  thereon.' 

Error  to  common  pleas,  Blair  county. 

Debt  by  William  G.  Bayley,  trustee  for  Mary  E.  Beamey,  against  Dan- 
iel K.  Kearney,  on  a  certain  bond.  Upon  the  trial,  before  Dean,  P.  J.,  the 
following  facts  appeared: 

Daniel  K.  Kearney  and  Mary  E.  Gardner,  intending  to  enter  into  the  mar- 
riage relation,  on  the  fifteenth  of  November,  1877,  executed  an  antenuptial 
agreement,  wherein  it  was  stipulated  that  she  was  to  receive  $4,000,  with  in- 
terest from  the  date  of  his  decease,  out  of  his  estate,  which  amount  he  was  to 
devise  and  bequeath  to  her.  This,  it  was  further  stipulated,  was  to  be  in 
full  of  her  claim  for  dower  or  distributive  share  in  his  real  and  personal  es- 

1  As  to  the  validity  of  contracts  entered  into  between  husband  and  wife,  aeeValensin 
V.  Valeusin,  28  Fed.  Rep.  599,  and  note. 
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tate.  The  parties  were  sbortiy  afterwards  married,  and  she  went  to  live 
with  him  at  his  home,  the  American  Hotel,  in  Hollidaysburg,  of  which  he 
was  proprietor.  Unhappy  differences  afterwards  arose  between  them,  result- 
ing in  a  separation,  and  to  the  January  term,  1881,  of  the  common  pleas  of 
Blair  county  she  filed  her  petition  praying  a  divorce  a  merisa  et  thoro,  on  the 
ground  of  alleged  intolerable  treatment.  On  the  twenty-sixth  November, 
1881,  the  parties  became  reconciled,  and  entered  into  another  agreement, 
wherein  Daniel  K.  Reamey  was  the  party  of  the  first  part,  and  William  C. 
Bayley,  trustee  for  Mrs.  Mary  E.  Reamey,  and  Mrs.  Mary  E.  Beamey,  were 
the  other  parties.  This  agreement  stipulated  that  the  suit  by  her  for  divorce 
should  be  discontinued,  which  was  done.  Also  that  the  first  or  antenuptial 
agreement  of  fifteenth  November,  1877,  should  be  so  altered  that  the  ;|H>000 
therein  mentioned  should  read  $10,000  Also  that  Beamey  should  execute  a 
bond,  secured  by  a  mortgage  on  a  certain  farm,  for  the  purpose  of  securing  to 
Mrs  Beamey  the  payment  of  the  $10,000  at  his  death,  in  case  she  survived 
him,  "and  also  for  the  purpose  set  forth  in  article  four  (4)"  of  the  agreement. 
4.rticle  4stipu]ated  that  each  should  behave  towards  the  other  kindly  and  faith- 
fully; and  in  case  he  behaved  otherwise  towards  bis  wife,  so  that  her  life 
should  by  his  conduct  become  miserable  and  intolerable,  in  that  contingency 
the  bond  and  mortgage  were  to  become  immediately  due  and  payable  to  the 
trustee  for  the  absolute  use  of  Mrs.  Beamey.  It  further  provided  that  Mrs. 
Beamey  should  alone  and  exclusively  determine  the  happening  of  such  con- 
tingency, and  the  bond  and  mortgage  were  to  bear  interest  from  the  happen- 
ing of  the  contingency.  It  was  further  stipulated  that,  in  case  the  bond 
was  collected,  Mrs.  Beamey  was  not  to  be  entitled  to  any  further  share  in  his 
estate  in  case  she  survived  him.  The  bond  and  mortgage  were  duly  executed, 
and,  as  before  stated,  she  returned  to  live  with  him  in  her  former  home. 
They  continued  to  live  together  until  twenty-second  June,  1885,  when  she 
left  his  house.  On  said  date  a  written  notice  was  served  on  Mr.  Beamey 
that  she  had  left  his  house  for  the  reason  that  his  treatment  of  her  for  a  long 
time  past  had  been  so  cruel  that  she  could  bear  it  no  longer.  At  the  time  she 
left  Beamey  was,  and  had  been  for  some  days,  absent,  and  was  not  aware  of 
her  purpose  to  leave.  Suit  on  the  bond  was  brought  twenty-fifth  June,  1885. 
Evidence  of  Mr.  Beamey's  cruel  treatment  of  his  wife  was  offered. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows:  "(1)  The 
agreement  of  the  twenty-sixth  of  November,  1881,  upon  which  the  bond  in 
suit  is  founded,  is  a  post-nuptial  contract,  and  is  void.  If  the  agreement  is 
void,  there  can  be  no  recovery  on  the  bond.  Anstoer.  This  point  is  denied. 
(2)  The  fourth  article  of  the  agreement  having  stipulated  that  the  bond  was 
only  to  be  due  and  payable  on  the  contingency  of  the  defendant  not  treating 
his  wife  kindly  and  faithfully,  such  maltreatment  was  not  a  sufficient  consid- 
eration for  the  bond's  falling  due  in  the  defendant's  life-time,  and  no  action 
ean  now  be  sustained  on  the  bond.  A.  This  point  is  denied.  (3)  The  stipu- 
lation in  the  fourth  article,  that  defendant's  maltreatment  of  his  wife  should 
render  the  bond  due  and  payable  in  his  life-time,  is  against  public  policy,  and 
void,  and  no  action  can  now  be  sustained  on  the  bond.  A.  This  point  is  de- 
nied on  the  authority  of  the  case  we  have  mentioned,  (Fisher  v.  FilberU  6 
Pa.  St.  61.)  (4)  A  post-nuptial  contract,  as  in  this  case,  stipulating  for  the 
payment  to  the  wife  of  her  dower  in  defendant's  estate  in  his  life-time,  upon 
a  rupture  of  friendly  relations,  is  void,  and  cannot  be  enforced  in  an  action 
at  law.  A,  This  point  is  denied.  (5)  From  the  fact  that  the  husband  and 
wife  agreed  upon  a  trustee  to  whom  the  bond  was  to  be  due  and  payable,  it 
is  not  of  greater  binding  effect,  as  the  parties,  being  in  coverture,  cannot  en- 
large their  powers  to  contract  witli  each  other  in  regard  to  the  wife's  share  in 
her  husband's  estate.  A,  This  point  is  denied.  (6)  The  cestui  que  plaintiff 
and  the  defendant,  being  man  and  wife,  could  not,  through  the  intervention 
of  a  trustee,  enter  into  an  executory  contract  for  the  payment  of  mon|y  to 
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the  wife  which  was  not  her  own  estate  or  property.  A.  This  point  is  de 
(7)  It  is  for  the  court  to  construe  the  meaning  of  the  fourth  article  o 
agreement,  and,  if  it  was  a  provision  for  the  payment  of  money  to  the 
for  her  maintenance  upon  the  contingency  of  a  future  separation,  it  \b 
and  there  can  be  no  recovery  on  it.  A,  This  point  is  suffirmed,  but  in 
not  construe  the  fourth  article  as  a  provision  for  maintenance  upon  the 
tingency  of  a  future  separation.  On  the  contrary,  it  is  upon  a  conting 
which  is  to  be  found  by  you  from  the  evidence  in  the  case,  as  we  have  all 
instructed  you.  (8)  No  suit  can  be  entertained  by  the  vrife  against  the 
band  except  for  the  causes  and  in  the  manner  provided  in  the  act  of  the 
enth  of  April,  1856,  and  the  act  of  the  fifteenth  of  April,  1851,  providin 
the  entering  of  judgments  against  the  husband  for  her  money.  This  si 
not  brought  to  recover  her  *  property  *  in  the  sense  meant  by  the  act  of 
and  therefore  the  suit  cannot  be  sustained.  A.  This  point  is  denied.  (9) 
parties  to  this  suit,  Mrs.  Mary  Reamey  and  Daniel  K.  Beamey,  being  in 
erture  on  the  twenty-sixth  of  November,  1881,  could  not  at  that  time  < 
the  provisions  of  the  act  of  the  eleventh  of  April,  1856,  so  as  to  appoint  a 
tee,  and  agree  that  a  suit  should  be  brought  against  the  defendant  upoi 
happening  of  a  future  contingency  in  his  life-time  to  recover  the  an 
which  it  was  at  the  same  time  agreed  was  to  be  her  share  in  his  estate  i 
death ;  and  therefore  this  suit  cannot  be  sustained.    A.  This  point  is  den 

The  court  charged  the  jury,  inter  alia,  that  **  while  that  case  stands  {B 
V.  Filbert)  as  the  law  this  contract  must  be  treated  as  a  valid  one.  Yoi 
therefore  turn  your  attention  to  the  evidence  bearing  on  this  issue." 

Verdict  and  judgment  for  plaintiff,  $10,000 ;  whereupon  defendant  too] 
writ,  assigning  for  error  the  above  answers  to  his  points,  and  extracts 
the  charge. 

Aug.  8,  Landis  and  W,  L  Woodcock,  for  plaintiff  in  error. 

The  post-nuptial  contract  was  void,  and  the  bond  based  upon  it  was 
wise  void.  CampbelVs  Appeal,  80  Pa.  St.  905;  Steer  v.  Steer,  14  Serg. 
879.  Furthermore,  this  is  an  effort  to  collect  the  widow's  share  in  the 
band^s  estate  in  his  life-time.  Contracts  looking  to  a  separation  in  the  f  u 
br  dependent  upon  some  contingency,  are  void,  are  against  the  policy  of  thi 
and  will  not  be  enforced.  McKennan  v.  Phillips,  6  Whart.  576;  Hutt 
Mutton's  AdmWe,  8  Pa.  St  100;  Dillinger's  Appeal,  S5Fsl  St.  862;  Hit 
Appeal,  54  Pa.  St.  114;  Tyler,  Inf.  329;  1  Smith,  Lead.  Cas.  620;  Add.  < 
1384;  Hitter  v.  MitUr,  31  Pa.  St.  396;  Miller  v.  Miller,  44  Pa.  St.  170. 

Samuel  8.  Blair,  for  defendant  in  error. 

The  agreement  and  bond  given  in  pursuance  thereof  were  valid.  J 
holder's  Appeal,  105  Pa.  St.  38;  Wilson  v.  Wilson,  14  Sim.  405;  Barr 
Railway  Co.,  1  H.  L.  Cas.  40;  Hart  v.  Hart,  18  Ch.  Div.  670;  Smpt 
Smythe,  L.  R.  18  Q.  B.  544;  Fisher  v.  Filbert,  6  Pa.  St.  61. 

Pbr  Curiam.  An  examination  of  this  case  fails  to  reveal  to  us  any 
committed  by  the  court  below.  The  charge  and  answers  to  the  points  aj 
to  be  accurate,  legal,  and  fair,  and  the  argument  of  the  learned  couns< 
the  plaintiff  in  error  has  failed  to  convince  us  of  the  rectitude  of  all  or  a 
the  assignments  of  error.    The  judgment  is  affirmed.  • 


KuHN  and  others  v.  Wabren  Savings  Bank,  Garnishee. 

(Supreme  Omart  qf  Ptnnsylvania,    October  3,  1887.) 

1.  JUBTICB  OF  THE  PSACB— JuBUDICTION—AtTACHMKIIT— EXBCUTION. 

a  justice  of  the  peace  in  Pennsylvania  has  JurisdictioQ  to  the  extent  of  $: 
(^ses  of  attachment  execution. 
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# 
"2.  SAMK—AmAL— Bmor  or. 

Ad  appeal  from  the  judgment  of  a  Justice  cares  all  irregularities  in  the  proceed- 
ings before  him,  and  the  case  on  appeal  is  heard  de  now. 

■8.   NXGOTIABLB  IVSTBUMBNTB— ChKCK— PBEBBNTATIOV  AirBB   GaBNISHMBIVT. 

An  attachment  execution  was  served  on  A.,  a  bank,  as  garnishee,  on  October  28, 
1886,  at  which  time  there  was  a  sum  of  money  on  deposit  with  A.  to  the  credit  of 
the  defendant  On  October  29, 1886,  a  checlc  was  presented,  given  by  defendant  on 
October  23,  1886.  ffeld,  that  the  holder  of  the  check  had  no  claim  or  lien  on  the 
fund  in  the  hands  of  A. 
4.  Gabnishmbnt— Claim  or  Exemftioit— When  iir  Ttmb. 

A  claim  of  exemption  made  by  defendant  at  the  time  the  garnishee  in  an  attach- 
ment execution  files  an  answer,  is  in  time. 

Error  to  court  of  common  pleas,  Warren  county. 

Appeal  by  J.  B.  Kuhn  &  Co.  from  the  judgment  of  a  justice  entered  In 
favor  of  the  Warren  Savings  Bank,  garnishee,  in  an  action  against  S.  £. 
Bickel  and  G.  T.  Pryor. 

The  parties  agreed  upon  the  following  facts  as  a  case  stated:  ''That  on 
the  seventeenth  of  March,  1884,  a  judgment  was  obtained  by  the  plaintiffs 
before  Geobge  O.  Cornelius,  Esq.,  J.  P., of  said  county,  against  the  defend- 
ants, as  above  named,  for  the  sum  of  8192.14,  and  costs,  amounting  now  to 
#222.30,  and  costs;  that  on  the  twenty-seventh  of  October,  1886,  an  attach- 
ment execution  was  issued  by  said  justice  upon  said  judgment,  and  on  same 
day  served  upon  Warren  Savings  Bank,  as  garnishee,  and  on  the  twenty- 
eighth  of  October,  1886,  said  attachment  was  served  on  the  defendant,  G.  T. 
Pryor,  but  no  service  was  made  on  said  Bickel;  that  on  the  same  day  inter- 
rogatories were  likewise  issued,  and  served  upon  said  garnishee  and  on  said 
defendant  Pryor  on  the  twenty-eighth  of  October,  1886;  that  on  the  twenty- 
third  of  October,  1886,  and  up  to  the  date  of  the  service  of  said  attachment 
on  said  garnishee,  there  was  on  deposit  in  said  bank  (the  garnishee)  to  the  in- 
dividual credit  of  said  Pryor  the  sum  of  S214.02,  and  there  was  no  money  on 
deposit  to  the  credit  of  said  firm  of  Bickel  &  Pryor  or  said  Bickel  individ- 
ally;  that  on  the  twenty-ninth  of  October,  1886,  two  days  after  the  service  of 
said  attachment  on  said  garnishee,  and  while  said  sum  of  $214.02  was  still 
in  said  bank,  a  check  dated  and  given  October  28, 1886,  bona  fide,  and  for 
good  consideration,  payable  to  the  order  of  W.  P.  MeMurtrie  for  $200.  and 
signed  by  said  G.  T.  Pryor,  and  indorsed  by  said  MeMurtrie  to  John  Benner, 
and  by  said  Benner  to  Citizens*  National  Bank  of  Warren,  was  presented  to 
said  bank,  the  garnishee,  by  said  Citizens'  National  Bank  on  October  29, 
1886,  for  payment,  and  the  same  was  paid  to  said  Citizens'  National  Bank  by 
said  garnishee;  that  said  interrogatories  were  answered  by  said  garnishee  on 
the  fourth  of  November,  1886,  and  said  answer  was  filed  with  said  justice  on 
said  day;  that  said  defendant,  when  said  answer  by  said  garnishee  was  filed, 
gave  notice  to  said  garnishee  of  his  claim  to  the  benefit  of  the  exemption  act 
of  April  9,  1849,  which  is  duly  set  forth  in  the  said  answer  to  said  interrog- 
atories, and  at  the  time  of  filing  said  answer  the  justice  toid  the  garnishee 
and  the  defendant  that  the  exemption  could  not  be  claimed  for  him  by  the 
garnishee,  whereupon  the  defendant's  attorney  and  the  defendant  claimed  the 
benefit  of  the  said  exemption  act  for  said  defendant,  and  gave  notice  to  the 
justice  of  said  claim;  that  at  the  return  of  said  attacliment  the  plaintiffs  did 
not  appear  and  nothing  was  done  by  the  justice;  that  on  tlie  sixth  of  No- 
vember the  plaintiffs  appeared  before  the  justice,  and  asked  for  judgment 
against  the  garnishee,  whereupon  said  garnishee  was  notified  to  appear  on  the 
fifteenth  of  November,  at  3  p.  m.,  and  upon  that  day  the  attorney  for  the 
|>laintiffs  and  garnishee  appeared,  and  attorney  for  garnishee  claimed  that 
the  justice  had  no  jurisdiction,  for  the  reason  that  the  amount  involved  in 
aaid  attachment  exceeds  ilftlOO.  If  the  said  justice  had  jurisdiction  to  issue  an 
attachment  for  said  sum,  and  if,  upon  the  foregoing  facts,  the  court  should  be 
of  the  opinion  that  the  plaintiffs  are  entitled  to  judgment,  then  judgment  to 
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!»  be  entered  in  favor  of  the  plaintiffs  against  the  garnishee  for  two  hundrei 

.-    •  •  fourteen  ($214)  dollars,  and  costs.    Otherwise  judgment  for  said  garni 

*  and  against  said  plaintiffs,  for  costs,  with  right  to  a  writ  of  error  to  e 

party.    Neither  party  hereby  waives  objection  as  to  materiality  or  relev 

-      ^  of  facts  herein  agreed  upon. " 

;  .  Upon  tliese  facts,  the  court,  in  the  following  opinion  by  Cummin,  P.  J 

tered  judgment  for  the  garnishee: 

'    -  f  "After  a  careful  examination  and  consideration  of  the  law  and  facts oi 

case,  the  following  conclusions  are  arrived  at  on  questions  involved: 

4^*  "(1)  Had  the  justice  of  the  peace  jurisdiction  in  the  attachment  execi 

•*7'  proceedings,  the  amount  in  controversy  being  above  $100?    The  statui 

fifteenth  April,  1845.  (P.  L.  459;  Purd.  Dig.  999,  p.  125,)  whereby  attachi 

•«'  execution  process  was  extended  to  justices  of  the  peace,  contains  no  mi 

'^    «--^  limiting  it  to  sums  not  exceeding  $100,  nor  to  any  sum  whatever.    At 

^    '  .  '^  time  this  statute  was  approved  the  justices  had  no  jurisdiction  where  the 

«  •  .     '     -^  in  controversy  was  not  above  $100;  afterwards  this  was  increased  to  ;S 

.^*         ^  The  statute  extending  this  process  to  the  justices  is  equally  consistent  wit] 

^     •  -  ^  $300  jurisdiction  as  it  was  with  the  $100.    In  Jacoby  v.  Shafer^  105  Pa 

rt  610,  the  enlarged  jurisdiction  of  justices  of  the  peace  was  held  to  emt 

^        ./    _^  proceedings  by  attachment  relating  to  fraudulent  debtors.    For  like  reaso 

*^  I  am  of  opinion  it  embraces  proc^dings  by  attachment  execution. 

'^(2)  As  to  Irregularities  in  the  proceedings  before  the  justice  of  the  p4 
t  This  case  comes  into  court  on  appeal  by  which  all  irregularities  are  cured. 

.     .'  statute  of  March  10,  1810,  (Purd.  Dig.  964,  p.  103.)  on  this  subject,  is  ai 

^  "  lows :  *  Provided,  that  upon  any  such  appeal  from  the  decision  of  the  justi 

y      .  •.  .  the  peace  to  the  court  of  common  pleas,  etc.,  the  cause  shall  be  decided  in 

•  •'*:'  ^  .  court  on  its  facts  and  merits  only,  and  no  deficiency  of  form  or  substanc 
'/  'i          .  the  record  or  proceedings  returned,  nor  any  mistake  in  the  form  or  nan 

action,  shall  prejudice  either  party  in  the  court  to  which  the  appeal  sha 

,  /             ,  •  made.' 

?            ^  **  (3^  Does  the  check  given  by  the  defendant  to  McMurtrie,  bona  flde^  am 

*     ;^            *  a  gooa  consideration,  October  23,  1886,  operate  as  an  equitable  assigni 

L«  pro  tanto  of  the  defendant's  funds  in  the  hands  of  the  garnishee,  in  vie 

I  ^  the  facts  that  the  attachment  execution,  at  the  suit  of  the  plaintiffs,  Kui 

:  * .  Co.,  was  served  on  the  garnishee  October  28,  1886,  and  said  check  was 

'.  •'  presented  to  the  garnishee  for  payment  until  October  29, 1886,  which  wa 

9*                •  first  notice  the  (drawee)  garnishee  had  of  its  existence?    The  legal  ques 

^  "**  here  involved  has  been  the  subject  of  much  controversy  in  the  court.    A 

fine-spun  theories  have  been  woven,  and  hair-splitting  distinctions  made, 

^     ^  of  course,  by  such  processes  it  was  hardly  to  be  expected  that  uniformity  oou 

'  reached.    Fortunately  it  will  not  be  the  duty  of  this  court  to  attempt  to  b 

^^    *.  harmony  out  of  such  discord.    The  respective  rights  and  duties  of  attac 

»  ^  creditors,  garnishees,  and  check-holders  under  like  circumstances,  are  rea 

•  ably  well  settled  in  adjudicated  cases.    As  to  the  check-holders:    In  Saf/l 

•  Bushong,  100  Pa.  St.  27,  it  is  regarded  as  settled  that  the  holder  of  a  check 
^  *  not  maintain  an  action  in  his  own  name  against  the  drawees,  though  they '. 

sulficient  funds  of  the  drawer,  if  they  refuse  to  accept  it.    A  check  ms 
revoked  by  the  drawer  before  presentment,  etc.     As  to  the  garnishee,  Th 
^  '    eoN,  J.,  in  Bank  v.  Munford,  3  Grant,  Cas.  232,  declares:    <  It  is  true  a 

,  .     ^  nishee  is  bound  to  make  every  legal  defense  that  a  claimant  of  the  fund  n 

make.'  As  to  the  attaching  creditor:  An  attaching  ci*editor  stands  ir 
shoes  of  the  debtor.  Patten  v.  WiUon,  34  Pa.  St.  299.  An  attachment 
cution  served,  wherever  it  lies,  places  the  attaching  creditor  in  the  same 
tion  to  the  garnishee  as  that  occupied  by  the  debtor  before  the  attach] 
was  laid.  An  attachment  is  an  equitable  assignment  of  the  thing  attach 
substitution  of  the  creditor  for  the  debtor,  and  to  tlie  latter's  right  agains 
garnishee.    An  attachment  places  a  judgment  creditor  in  the  shoes  o 
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debtor,  with  all  his  rights  and  privileges,  just  as  he  stood  at  the  date  of  the 
service  of  the  attachment.     Heed  v.  Penrose,  2  Grant,  Cas.  472,  etc. 

*' The  rights  of  the  respective  parties  must  be  ascertained  as  of  the  time  when 
the  attachment  execution  was  served  on  the  gainisliee,  viz.,  October  28, 1886. 
On  that  day  the  garnishee  had  in  its  hands  9214.02  of  the  funds  of  the  defend- 
ant. On  that  day  the  attachment  execution  for  $222.30  was  served  on  the  gar- 
nishee at  the  suit  of  the  plaintiffs.  This,  by  operation  of  law,  worked  an 
equitable  assignment,  as  of  that  date,  to  the  plaintiffs,  of  all  the  defendant's 
funds  in  the  hands  of  the  garnishee,  as  the  amount  was  less  than  the  claim 
of  the  plaintiffs.  As  to  plaintiffs,  the  judgment  creditor  on  that  day  stood 
in  the  shoes  of  the  debtor,  defendant,  with  all  his  rights  and  privileges,  of  all 
of  which  the  garnishee  then  had  notice,  and  was  bound  to  know.  The  serv- 
ice of  the  writ  on  the  garnishee  was  an  appropriation,  by  operation  of  law,  of 
the  whole  fund  of  the  defendant  in  tlie  liands  of  the  garnishee  to  the  claim  of 
the  attaching  creditor.  On  that  day  the  garnishee  had  no  notice  of  the  check 
previously  given,  and  had  in  no  way  obligated  himself  to  pay  such  check. 
The  plain  duty  of  the  garnishee,  then,  was  to  hold  the  fund  until  the  rights  of 
the  judgment  creditor  thereto  could  be  adjudicated.  But  we  are  not  without 
authority  on  the  main  question.  After  a  collation  of  all  the  authorities,  this 
conclusion  is  arrived  at  in  2  White  &  T.,  Lead.  Cas.  Eq.  pt.  2,  p.  1653,  (4th 
Amer.  £d.:)  *  Agreeably  to  the  weight  of  authority,  a  check  is,  essentially, 
a  bill  of  exchange,  and  will  not,  therefore,  operate  as  an  equitable  transfer  or 
appropriation.' 

"In  Jordan*s  Appeal,  10  Wkly.  Notes  Cas.  37,  Mr.  Justice  Sterbett,  in 
delivering  the  opinion  of  the  court,  says:  *lt  is  well  settled  that  a  check  or 
draft,  without  more,  is  neither  a  legal  nor  equitable  assignment  or  appropria- 
tion of  a  corresponding  amount  of  the  drawer's  funds  in  the  hands  of  the 
drawee.  It  gives  the  payee  no  right  of  action  against  the  drawee,  nor  any 
Talid  claim  to  the  f undis  of  the  drawer  in  his  hands.  If,  before  acceptance  or 
payment  of  the  draft,  the  drawer  executes  a  voluntary  assignment  for  the 
benefit  of  creditors,  the  funds  in  the  hands  of  the  drawee  pass  by  the  assign- 
ment, as  assets  of  the  insolvent's  estate,  to  his  assignees  in  trust  for  creditors.' 
See,  also,  cases  cited  in  this  opinion.  It  seems  clear,  therefore,  that  in  the 
case  at  bar  the  holder  of  the  check  has  no  sort  of  lien  or  claim  of  any  kind  on 
the  funds  in  the  hands  of  the  garnishee,  and  therefore  has  no  rights  which 
need  be  considered  in  the  further  investigation  of  this  case. 

"(4)  Is  the  defendant's  claim  for  the  benefit  of  the  exemption  law  valid? 
This  question  must  be  determined  as  of  the  time  and  under  the  circumstances 
existing  where  the  claim  was  made.  October  27, 1886,  attachment  execution 
issued.  Same  day  served  on  garnishees.  October  28,  1886.  attachment  exe- 
cution served  on  defendant.  Same  day  interrogatories  filed  and  served.  Ko- 
Tember  4, 1886,  answers  filed.  Same  day  defendant  claimed  the  benefit  of  the 
exemption  laws,  and  gave  notice  of  his  claim  to  the  justice  of  the  peace.  In 
an  attachment  execution,  the  defendant's  claim  of  exemption  relates  only  to 
what  is  attached  in  the  hands  of  the  garnishee.  Landis  v.  Lyon,  71  Pa.  St. 
473.  An  attachment  execution  was  issued  from  a  justice,  and  a  rule  taken 
at  the  same  time  on  garnishee  to  answer  interrogatories  then  filed.  On  the 
return  day  of  the  attachment  the  defendant  claimed  the  $300  exemption. 
Held,  to  be  in  time.  Yoat  v.  Heffner,  69  Pa.  St.  68.  See,  also,  to  same  effect, 
Landis  v.  Lyon,  »upra;  Bittinger's  Appeal,  76  Pa.  St.  105;  Loan  Ass'n 
V.  Railroad  Co,,  102  Pa.  St.  220.  The  amount  attached  in  the  hands  of  the 
garnishee  was  less  than  3300;  so,  if  the  defendant's  claim  was  a  valid  one, 
judgment  should  have  been  entered  for  the  garnishee.  The  defendant  had  a 
right  to  make  the  claim,  and  he  made  it  in  a  proper  way  and  in  proper  time. 

''But  it  is  claimed  that  the  rule  laid  down  in  Bowyer^s  Appeals  21  Pa.  St. 
210;  QarreWs  Appeal,  32  Pa.  St.  160;  Shelly's  Appeal,  36  Fh,  St.  373.— viz.: 
«That  a  debtor  cannot  waive  his  right  to  the  $300  in  favor  of  a  junior  lien 
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creditor/ — applies  to  this  case,  because  the  check-holder  has  or  may  get  this 
money  in  the  hands  of  the  garnishee  if  the  defendant's  claim  for  exemption 
is  sustained.  It  seems  to  me  there  are  many  reasons  why  the  rule  just  stated 
does  not  apply  to  this  case.  The  check-holder  is  not  a  party  to  this  record, 
and  in  no  event  can  the  whole  or  any  part  of  the  fund  in  controversy  be 
awarded  to  him  in  this  case.  The  check-holder  is  not  a  lien  creditor.  He 
has  no  lien  or  claim  of  any  kind  on  the  fund,  nor  has  he  any  claim  or  right 
of  action  against  the  custodian  of  the  fund,  the  garnishee.  Nor  is  it  of  any 
importance,  in  determining  the  rights  of  the  parties,  what  the  garnishee  has 
done  with  the  fund;  as  the  unauthorized  acta  of  the  garnishee  cannot  preju- 
dice or  prevent  the  defendant's  lawful  claim  for  the  benefit  of  the  exemption. 
When  the  justice  entered  judgment  for  the  garnishee  he  thereby  awarded  to 
the  defendant  the  benefit  of  his  claim  for  exemption,  and  in  this,  it  seems  to 
me,  he  was  clearly  right. 

"And  now,  February  26, 1887,  judgment  for  the  Warren  Savings  Bank, 
garnishee,  and  against  the  plaintiffs,  J.  B.  Kuhn  &  Co.,  for  costs,  w^ith  right 
to  a  writ  of  error  to  either  jMtrty." 

Whereupon  plaintiffs  took  this  writ. 

Banvael  T.  NeilU  for  plaintiffs  in  error. 

The  justice  had  jurisdiction  in  attachment  execution  beyond  $100.  Act 
July  7,  1879,  P.  L.  194.  The  proceedings  were  regular.  Bhafer  v.  WiU&n, 
1  Chest.  Co.  Bep.  161;  Strouse  v.  Becker,  38  Pa.  St.  190.  By  the  attachment, 
plaintiffs  acquired  a  lien  on  the  fund.  Baldwin's  Appeal,  86  Pa.  St.  483; 
Hoig  v.  Tim,  103  Pa.  St.  117;  Bayer's  Estate,  51  Pa.  St.  432.  The  holder  of 
a  check  has  no  claim  against  the  bank  on  which  it  is  drawn,  and  cannot 
maintain  a  suit  against  the  drawee.  Baylor  v.  Bushong,  100  Pa.  St.  27. 
Whatever  a  debtor^does  not  claim  for  himself  or  his  family,  he  leaves  in  the 
general  fund  under  the  control  of  the  court  to  be  distributed  among  those 
who  are  legally  entitled  to  it.  Bowyer's  Appeal,  21  Pa.  St.  210;  Bhelly's 
Appeal,  36  Pa.  St.  373;  Garrett's  Appeal,  32  Pa.  St  160.  The  claim  was 
too  late.  Bush  v.  Svxype,  3  Leg.  Gaz.  221;  Bavi  v.  Steinman,  52  Pa.  St. 
423.  The  defendant  having  transferred  his  right  to  the  fund  by  the  check, 
there  was  nothing  on  which  the  claim  could  operate.  GUleland  v.  RTvxieSt 
34  Pa.  St.  187;  Emerson  v.  Smith,  51  Pa.  St.  90. 

Freeman  i&  Trunkey,  for  defendant  in  error. 

The  claim  of  exemption  was  properly  made,  and  in  time.  Tost  v.  Heffmsr, 
69  Pa.  St.  68.  The  check  operated  as  an  equitable  assignment  pro  tanto  of 
the  fund.    2  Daniel,  Neg.  Inst.  (3d  Ed.)  g  1638. 

Stebrett,  J.  An  examination  of  the  record  satisfies  us  that  the  judg- 
ment entered  on  the  case  stated  is  correct;  and,  for  reasons  given  in  the 
opinion  of  the  learned  judge  of  the  common  pleas,  it  should  be  i&rmed. 


Huffman  v.  Iams  and  another,  £x*rs. 

{Supreme  Ootai  of  Penngyloania,    October  Term,  1887.) 

Kbgotiablk  IwflTRUMBWTB— From  Father  to  8ok— CoivsiDBRATioir— Burdbn  or  Pboop. 

Where  promissory  notes  were  given  by  a  father  to  his  son,  who  was  also  his 

trustee  under  an  assignment  Tor  benefit  of  creditors,  keld^  that  the  evidence  disclosed 

such  a  confidential  relation  between  the  parties  as  threw  the  burden  of  proving  the 

consideration  for  such  notes  upon  the  son. 

Error  to  court  of  common  pleas,  Greene  county. 

The  plaintiJS  had  brought  suit  in  the  trial  court  against  the  executors  of  his 
deceased  father  upon  three  pn>missory  notes,  dated  (1)  October  10, 1878,  for 
4^00;  (2)  April  3,  1879,  for  #444.96;  and  (3)  November  29,  188L    Upon  the 
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last  only  he  recovered  judgment,  and  from  the  adverse  verdict  of  the  jury 
upon  the  two  others  he  appealed.  The  notes  appeared  to  have  been  given 
when  the  father  was  upwards  of  75  years  of  age,  were  not  witnessed,  the  evi- 
dence did  not  show  that  any  one  was  present  when  they  were  executed,  and 
their  existence  was  not  disclosed  to  other  members  of  the  family  until  after 
the  father's  death.  He  had  in  1877  assigned  his  estate,  for  the  benefit  of  his 
creditors,  to  plaintiff  and  a  co-trustee,  who  managed  it  until  1883 ;  and  in 
plaintiff's  verified  accounts  no  disclosure  was  made  of  the  notes,  although 
some  portion  of  the  consideration  was  alleged  to  have  been  services  rendered 
in  connection  with  the  father's  faims. 

Upon  the  trial  the  court  admitted  evidence  tending  to  show  that  deceased 
had  signed  and  sealed  the  notes;  that  he  lived,  during  the  six  years  of  the  as- 
signment, with  the  family  on  the  home  farm;  saw  the  work  going  on,  and 
what  the  plaintiff  did  there;  acquiesced  in  the  accounts  filed  by  the  assignees, 
— showing,  as  plaintiff  contended,  that,  although  deceased  had  given  the  note 
for  $444.%,  he  must  have  known  that  it  did  not  embrace  any  of  the  commis- 
sions charged  against  him  in  the  accounts;  that  the  notes  were  ratified  by 
the  absence  of  any  requirement  in  his  will  that  plaintiff  should  surrender 
them  before  receiving  his  share,  and,  by  the  release  of  the  assignees,  the  con- 
firmation of  their  accounts,  and  the  reconveyance  to  the  assignor;  that  for 
the  first  two  years  of  the  assignment  the  plaintiff  lived  at  and  managed  the 
home  farm ;  that  the  account  of  the  assignees  showed  that  the  plaintiff  for  two 
years*  services  only  charged  $89.91,  which,  he  contended,  could  not  have  paid 
him  for  his  time,  labor,  and  commissions;  and  that  deceased  made  his  will 
after  the  notes  in  suit  were  given  by  him,  w^hich  will,  and  the  probate  thereof, 
was  in  evidence.  As  to  the  note  for  $500,  evidence  was  also  admitted 
tending  to  show  that  deceased  started  out  in  the  first  place  to  give  his  chil- 
dren about  $500  apiece;  that  he  advanced  one  son  $500,  gave  him  some  stock 
and  a  farm  of  about  140  acres  of  land;  that  he  had  paid  debts  for  other  sons; 
that,  by  his  will,  he  gave  to  two  of  his  sons  and  one  daughter  $1,000  "in  ad- 
dition to  what  he  had  already  given"  to  each  of  them,  to  another  daughter 
$500  "in  addition  to  what  he  had  already  given  her,"  (besides  the  $500  given 
to  her  daughter,)  and  also  gave  to  each  of  his  children,  including  those  be- 
tore  referred  to,  an  equal  share  in  the  residue  of  his  estate, — ^thus  showing, 
as  the  plaintiff  contended,  by  the  very  terms  used  In  the  special  bequests  to 
said  last-named  legatees,  that  he  had  made  gifts  and  advancements  in  his  life- 
time to  each  of  them. 

The  offers  of  evidence  on  the  part  of  the  plaintiff,  referred  to  in  the  opinion, 
were  as  follows: 

"(1)  We  propose  to  show  by  the  witness  that  from  March  30, 1877,  until,  I 
believe,  the  sixth  day  of  February,  1883,  or  thereabouts,  James  Huffman,  the 
plaintiff,  one  of  the  assignees  for  the  benefit  of  the  creditors  of  John  Iluffman, 
[the  deceased,]  had  the  almost  exclusive  management  of  the  propeity,  real  and 
persomA,  of  John  Huffman;  that  in  addition  to  making  sales  of  real  estate 
and  personal  property,  and  paying  the  debts  of  John  Huffman,  he  carried  on 
farming  operations  on  the  home  place, — had  it  done, — for  the  purpose  of  rais- 
ing money  for  the  payment  of  the  debts  of  John  Huffman;  that  he  did  work 
himself  upon  the  farm,  had  the  management  of  tlie  farm,  the  stock,  and  the 
whole  assigned  estate;  that  during  the  first  two  years  after  the  assignment, 
or  perhaps  longer,  he  lived  at  the  house  of  John  Huffman,  and  did  the  work 
and  services  already  spoken  of;  that  this  work  and  management  was  done 
with  the  knowledge  and  consent  of  John  Huffman, and  was  approved  by  him; 
that  in  said  work  and  management  the  plaintiff  rendered  valuable  services  for 
the  said  John  Huffman,  which  his  share  of  the  commissions  set  forth  in  the 
account  failed  to  pay,  for  the  purpose  of  showing,  in  connection  with  other 
evidence,  a  consideration  for  the  note  marked  *  £xhibitNo.  2,'  being  the  note 
for  $444.96,  and  for  the  purpose  of  repelling  the  allegations  of  the  defendants. 
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— the  allegations  and  any  evidence  of  the  defendant  that  the  plaintiff 
formed  for  the  said  John  Huffman  no  such  services. 

'*(2)  The  plaintiff  renews  the  offer  Just  made,  and  proposes  to  proi 
addition  thereto,  that  the  co-assignee  of  John  Huffman  directed  the  pia 
to  run  the  farm,  and  do  the  work  stated  in  the  foregoing  offer,  for  the 
pose  of  raising  money  with  which  to  pay  the  debts  of  John  Huffman 
that  the  commissions  charged  in  the  account,  as  the  plaintiff's  share  the 
were  wholly  insufficient  to  compensate  the  plaintiff  for  the  work  and 
which  he  did  for  the  said  John  Huffman  during  a  period  of  near  six  y 
that  the  commissions  charged  in  the  account  were  only  on  the  money  pat 
through  their  hands,  and  did  not  include  the  services  and  work  upoc 
farm.  This,  for  the  purpose  of  showing  and  enabling  the  jury  to  infer 
such  evidence  that  the  note  in  suit  for  $444.96,  marked  *  Exhibit  Ko.  2  ' 
^  .^.J  given  by  the  said  John  Huffman  for  such  labor  and  services  on  the  pa 

4  the  plaintiff  not  compensated  or  paid  for  by  his  share  of  the  commissions 

^  "(3)  I  wish  to  show  by  the  witness  William  P.  Reese  that  at  the 

^       J  this  arrangement  was  made  for  paying  the  judgment  of  James  Huffraa 

Washington  county,  or  about  that  time,  that  plaintiff  spoke  of  having  a 
that  he  had  received  from  his  father  for  work  and  labor  on  the  farm  an 
his  services.  This,  for  the  purpose  of  showing  that  there  was*  such  a 
and  that  the  assignees  had  notice  of  it  before  they  settled  the  account 
for  the  further  purpose  of  showing  a  consideration  for  the  note  for  $44 
•  Exhibit  No.  2,' — this  having  occurred  in  the  settlement  of  the  business  c 
estate,  and  in  the  life-time,  of  John  Huffman. 

''(4)  We  propose  to  show  by  the  witness  on  the  stand,  and  by  othex 

dence,  that  John  Huffman  during  his  life-time  was  possessed  of  a  lar| 

^u  ^^  ^^  lands  and  other  property;  that  from  time  to  time  he  made  gifti 

^  ,  advancements  of  lands,  stock,  and  money,  and  paid  debts  to  a  large  anc 

for  his  children.    This,  for  the  purpose  of  showing  that  the  other  childi 

.  ^  John  Huffman  were  advanced  and  received  from  him  property,  money, 

1,  in  an  amount  greater  than  that  given  to  the  plaintiff,  James  Huffman 

'    . '      1'  to  an  amount  greater  than  the  debts  paid  for  the  plaintiff,  including  the 

for  $500  now  in  suit,  for  the  purpose  of  showing  that  the  plaintiff  has  rec 

from  the  estate  of  John  Huffman  no  more  than  his  share,  and  no  more 

was  intended  for  him  by  the  said  John  Huffman ;  and  for  the  further  pu 

of  showing  a  consideration  for  the  note  for  $500." 

,  The  questions  involved  in  the  plaintiff's  assignments  of  error  were 

stated  by  the  defendant:   '*(!)  Are  notes  given  by  a  cestui  que  trust  i 

*      '  trustee  during  the  existence  of  the  trust  relation  to  be  treated  as  constru 

*•  '*^  frauds,  and  the  burden  of  proof  cast  upon  the  trustee  that  the  notes  were ; 

V  obtained;  that  the  trustee,  in  obtaining  them,  made  no  improper  use  o 

confidence  reposed  in  him;  and  that  his  cestui  que  trust  was  fully  infoi 

when  he  gave  the  notes,  of  aU  the  facts  necessary  to  enable  him  to  act 

ligently?    (2)  Was  there  sufficient  evidence  adduced  upon  the  tiial  c 

I    ^   •  case  to  warrant  the  court  in  submitting  to  the  jury  whether  the  state  of 

L^  required  by  the  foregoing  rule  of  law  existed  at  the  time  either  of  the 

i  '  in  controversy  was  given  V   (3)  Was  the  evidence  contained  in  plaintiff's  ( 

r  and  rejected  by  the  court,  sufficient  within  itself,  or  in  conjunction  wit 

I  .    i^  evidence  admitted  upon  trial,  to  establish  the  facts  required  by  the  fore; 

rule  of  law?" 

Wyly,  Buchanan  cfe  Walter  and  Jatnes  d:  Barb,  for  defendants  in  ern 

Per  Curiam.  This  case  is  ruled  by  Darlington's  Appeal,  86  Pa.  St 
There  was  undoubtedly  such  a  confidential  relation  between  James  Hui 
and  his  father,  John  Huffman,  not  only  as  father  and  son,  but  as  one  ( 
assignees  of  bis  father,  as  threw  upon  him  the  burden  of  proof  of  sho 
the  consideration  of  the  notes  in  question,  and  the  court  was  right  in  ; 
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fltructing  the  jury.  Nor  can  we  see  in  the  offers  of  evidence  anything  which 
tended  to  show  such  consideration,  hence  the  court  did  well  in  rejecting  them. 
It  follows  that  the  third  point  of  the  defendants  was  properly  affirmed.  The 
judgment  is  affirmed. 


Leonard  v,  Leonard. 

{Supreme  Ckmrt  of  Pennsylvania.    October  3,  1887.) 

JCsBOB,  Wbit  or— Rxvibw  bt  Suprbkb  Coubt— Disobbtion  or  Common  Fleas. 

The  supremecoiirt  cannot  review  the  exercise  of  the  lawful  discretion  of  the  court 
of  common  pleas  in  refusing  to  allow  the  acknowledgment  of  a  sheriff's  deed,  and 
setting  aside  the  sheriff's  sale. . 

Error  to  common  pleas,  Juniata  county. 

Exceptions  to  acknowledgment  of  a  sheriff's  deed  of  real  estate  of  Samuel 
Xeonard,  sold  upon  a  judgment  obtained  against  him  hy  Reuben  Leonard. 

The  facts  are  sufficiently  stated,  in  the  following  opinion  of  Barnett,  P.  J. : 

'*It  appears  from  the  auditor's  report  in  the  assigned  estate  of  Samuel 
Lieonard,  confirmed  on  the  sixteenth  December,  1884,  that  Samuel  Leonard 
made  a  deed  of  voluntary  assignment  for  the  benefit  of  creditors  to  Reuben 
Lieonard,  on  the  first  day  of  December,  1874;  that  Elizabeth  Leonard  com- 
menced a  proceeding  in  divorce  a  mensa  et  thoro  (as  also  appears  from  the 
exceptions  filed  in  this  case)  to  No.  11,  September  term,  1875,  and  obtained 
a  decree  in  her  favor  on  the  sixteenth  August,  1877,  and  awarding  her  ali- 
mony at  the  rate  of  $240  per  annum,  payable  quarterly.  It  also  appears 
from  said  auditor's  report,  and  the  exceptions  filed  in  this  case,  that  Reuben 
lioonard  entered  a  judgment  note  against  Samuel  Leonard  for  $1,065.79 
to  No.  70,  December  term,  1876,  subsequently  revived  to  No.  22,  December 
term,  1883;  and  upon  this  latter  judgment  the  sale  of  the  real  estate  was 
made  by  the  sheriff  to  Reuben  Leonard  as  a  lien  creditor;  and  this  sher- 
iffs sale  and  sheriffs  deed  is  now  excepted  to  by  the  said  Elizabeth  Leonard, 
because  the  real  estate  so  sold  is  the  same  real  estate  conveyed  as  afore- 
said by  said  deed  of  assignment;  and  the  alimony  of  the  said  Elizabeth  Leon- 
ard has  not  been  paid,  except  to  the  extent  of  $188.58.  It  appears  from  the 
said  auditor's  report  that  all  of  the  debts  of  Samuel  Leonard  in  existence 
at  the  date  of  the  said  deed  of  assignment  have  been  paid  by  said  assignee; 
and,  so  far  as  known,  the  only  unpaid  indebtedness  of  said  assignor  consists 
in  the  alimony  due  his  wife,  and  the  judgment  entered  in  favor  of  Reuben 
Leonard.  Neither  of  these  debts  were  liens  upon  the  real  estate  of  said  as- 
signor at  the  date  of  the  assignment,  and  we  are  unable  to  see  how  either  be- 
came liens  subsequently  thereto.  The  act  of  fourth  May,  1864,  (Purd.  123, 
pi.  24,)  provides  that  when  all  the  claims  upon  the  assigned  estate  have  been 
paid,  *  the  said  court  may  order  and  direct  the  assignee  to  reconvey  to  the  as- 
signor all  the  assigned  estate  remaining  in  his  hands  and  possession,  and  all 
outstanding  interest  in  the  assigned  estate;  and  the  deed  of  reconveyance 
shall  be  acknowledged  in  open  court,  and  entered  among  the  records  thereof; 
and  thereupon  the  said  estate  shall  be  holden  free  and  discharged  from  any  and 
all  the  trusts  of  said  assignment.'  A  reconveyance  without  either  notice 
to  creditors  or  such  authority  from  court  is  wholly  inoperative.  *  This  is  the 
only  statutory  provision  for  reconveyance  of  the  assigned  estate,  and  it  can- 
not be  legally  done  in  any  other  way,  certainly  not  without  the  consent  of  all 
the  cestuis  que  trust.  It  is  not  pretended  that  such  assent  was  given  in  this 
oase.'  Golden" s  Appeal,  1  Atl.  Rep.  660.  The  present  is  an  attempt  to  cir- 
•curavent  the  force  and  effect  of  the  act  of  fifteenth  April,  1845,  relating  to  the 
allowance  of  alimony,  and  the  security  for  its  payment,  rPurd.  6l7,  pi.  26;) 
and  to  obtain  an  undue  advantage  in  favor  of  the  plaintiff,  which  ought  not 
to  succeed.     Exceptions  sustained." 

Whereupon  Reuben  Leonard  took  this  writ. 
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Atkinson  A  Jacobs,  for  plaintiff  in  error. 

The  judgment,  when  entered,  bound  all  the  interest  that  Samuel  Leonard 
had  in  the  land  sold,  and  a  reversionary  interest  was  secured  to  him  by  the 
deed  of  assicrnment  itself.  Carkhuffy.  Anderson,  3  Bin.  4;  Pugh  v.  Qood, 
3  Watts&Sl56;  Williamsv.  Do«wm^,18  Pa.St.60;  Lynch  v.  Dearth,  2  Ven. 
&  W.  101 ;  Westcott  v.  Edmunds,  68  Pa.  St.  35 ;  Bacon's  Appeal,  hi  Pa.  St.  504; 
Rife  V.  Qeyer,  59  Pa.  St.  396;  Kay  v.  Scates,  37  Pa.  St.  40.  This  was  not  a 
matter  of  discretion,  but  is  a  final  J  udgmen  t.  Pon  tins  v.  Neshit^  40  Pa.  St  309  ; 
Jackson  v.  Morter,  82  Pa.  St.  291.  A  writ  of  error,  and  not  an  appeal,  liea 
in  such  a  case.    Hoffa's  Appeal,  82  Pa.  St.  297. 

Robert  McMeen,  for  defendant  in  error. 

The  action  of  the  court  was  a  matter  in  its  discretion,  and  is  not  the  subject 
of  a  writ  of  error.  Cumming's  Appeal,  23  Pa.  St.  511;  Rees  v.  BerryhilU  1 
Watts,  263;  Sloan's  Case,  8  Watts,  194.  Defendant  in  error  relied  upon  the 
opinion  of  the  court  as  fully  sustaining  the  decree  entered. 

Per  Curiam.  While  we  do  not  by  any  means  approve  the  reasons  given 
by  the  learned  judge  of  the  court  below  for  setting  aside  the  sheriff's  sale,  and 
think  it  would  have  been  better  to  have  allowed  the  acknowledgment  of  the 
sheriff's  deed,  and  thus  have  permitted  the  judgment  creditor  to  have  tested 
bis  right  by  an  action  of  ejectment,  yet,  as  the  court,  in  setting  aside  the  sale, 
did  but  exercise  its  lawful  discretion,  we  cannot  review  that  discretion  on  a 
writ  of  error.    The  writ  is  quashed. 


Bates  c.  Wynn,  for  Use,  etc. 

{SupreiM  Court  of  Pennsylvania,    October  3, 18S7.) 

Iktbrest,  Recx>vkbt  Of— Agberment— Tbndbb  or  Principal^ 

A.,  in  Jane,  1880,  sold  real  estate  to  B.,  who  gave  a  judgment  note  for  a  balance  of 
the  purchase  money.  Upon  a  scire  facias  to  revive  the  lien  of  this  judgment,  B. 
pleaded  that  the  amount  due  on  it  should  not  draw  interest  Arom  the  time  it  fell 
due  until  about  March  5,  1884;  that  at  the  time  of  the  purchase  there  were  certain 
incumbrances  thereon,  (about  equal  to  the  amount  of  the  judgment,)  and  that  it 
was  agreed  that  B.  should  retain  enough  of  the  purchase  money  to  protect  him 
from  such  incumbrances.  The  plea  averred  a  legal  tender  of  payment  of  the  prin- 
cipal of  the  judgment  about  March  5,  1884,  and  a  demand  for  a  removal  of  the  in- 
cumbrances; that  on  October  10, 1885,  the  incumbrances  having  been  removed,  the 
principal  of  the  judgment  was  paid  to  A.  Beld,  that  these  facts  were  insufficient 
to  prevent  judgment  for  the  interest  on  the  amount  of  the  note  from  June  1,  1880i 
to  March  5,  1884. 

Error  to  common  pleas,  Warren  county. 

Scire  facias  to  revive  judgment  by  W.  P.  Wynn,  for  use  of  G.  B.  Webber^ 
against  William  Bates  and  W.  P.  Wynn.  To  the  scire  facias  the  defendant 
filed  a  plea,  the  substance  of  which  is  stated  in  the  opinion  of  the  court.  To 
this  plea  plaintiff  demurred,  averring  that  the  plea  was  not  sufficient  in  law 
to  prevent  plaintiff  from  recovering  interest  on  the  amount  of  the  judgment 
from  June  1,  1880,  to  date  of  payment. 

After  argument,  the  court  sustained  the  demurrer,  filing  the  following^ 
opinion: 

"Defendant,  Bates,  purchased  of  the  legal  ptaintifi^  real  estate.  Deed  was 
made  and  possession  taken.  The  judgment  on  which  sci.fa^  is  issued  was 
for  balance  of  purchase  money,  and  was  due  June  1,  1880.  The  defendant's 
plea,  as  amended,  alleged  that  the  amount  due  on  this  judgment,  or  rather 
the  principal  thereof,  should  not  draw  interest  from  the  time  it  fell  due  until 
about  the  fifth  of  March,  1884.  This  is  based  on  the  averment  that  at  the 
time  of  the  purchase  of  the  land  there  were  certain  charges  and  incumbrances- 
thereon,  (as  we  understand  about  equal  to  the  amount  of  this  jadgment,)  and. 
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that  it  was  agreed  that  defendant  Bates  should  retain  sufficient  of  the  pur- 
chase money  to  protect  him  from  such  charges  and  incumbrances.  The  plea 
avers  a  legal  tender  of  payment  of  the  principal  of  the  judgment  on  or  about 
the  fifth  of  March,  1884,  and  a  demand  for  removal  of  the  incumbrances; 
that  on  the  tenth  of  October,  1885,  the  incumbrances,  etc.,  having  been  re- 
moved, the  principal  of  the  judgment,  $761,  was  paid  to  plaintifif,  with  costs. 
The  only  question  raised  by  the  plea  and  amendment  thereto  is  whether  the 
facts  alleged  therein,  taken  as  true,  exempt  the  defendant.  Bates,  from  the 
Interest  on  the  judgment  from  June  1,  1880,  to  March,  1884,  (the  plaintiff's 
iittomey  on  the  argument  only  claiming  the  interest  from  that  time.)  We 
are  of  the  opinion  that  the  facts  alleged  cannot  avail  the  defendant.  The 
position  is  analogous  to  the  cases  found  in  the  books  where  a  court  of  equity 
Interposes  to  protect  a  defendant  from  liens  on  land  he  has  purchased,  and  in 
which  the  courts  hold  that  it  is  inequitable  that  the  vendee  of  land  should 
hold  both  land  and  the  price,  and  compensate  for  neither.  Minard  v.  Beans, 
64  Pa.  St.  414;  McCormiek  v.  Crdll,  6  Watts,  207;  Kester  v.  Rockel,  2  Watts 
&S.  365. 

"That  the  plaintiff  here  had  agreed  that  defendant  might  retain  the  money 
to  protect  hinself  from  the  liens,  etc.,  we  think  makes  no  difference.  This 
seems  to  have  been  distinctly  ruled  in  the  case  of  8haller  v.  Brand,  6  Bin 
435,  in  which  case  it  was  expressly  agreed  that  no  execution  should  issue  un- 
til the  plaintiff  had  perfected  title  to  the  land  which  was  the  consideration  of 
the  judgment,  but  nevertheless  the  supreme  court  held  the  debt  liable  for  in- 
terest during  the  time  the  title  remained  unperfected.  There  is  a  marked  dif- 
ference between  a  judgment,  the  payment  of  which  is  conditioned  on  the  re- 
moval of  incumbrances  or  the  perfecting  of  title,  and  an  absolute  judgment, 
the  collection  of  which  cannot  be  presently  enforced  by  reason  of  astipulation 
of  the  parties  for  stay  of  execution.  February  14, 1887,  judgment  in  favor  of 
the  plaintiff  on  the  demurrer  to  the  plea  i^  directed  to  be  entered  against  the 
defendant  for  the  sum  of  one  hundred  and  seventy-one  and  72-100  dollars  and 
costs. " 

Whereupon  defendant  took  this  writ. 

2>.  /.  Ball  and  (?.  C.  TTiornpaon,  for  plaintiff  in  error. 

In  the  absence  of  an  agreement  to  pay  interest,  it  cannot  be  charged  except 
where  money  is  wrongfully  detained.  Brawn  v  Campbell,  1  Serg.  &  R.  176; 
King  v.  Diehl,  9  Serg.  &  B.  409;  Com.  v.  Bank,  10  Pa.  St.  453;  Kelsey  v. 
Murphy,  30  Fa.  St.  341;  Mining  Co,  v.  Jones,  108  Pa.  St.  69. 

Johnson^  Lindsey  dk  Parmalee,  for  defendant  in  error.  ^ 

Feb  Curiam.  The  judgment  in  this  case  is  affirmed  for  reasons  given  in 
the  opinion  of  the  learned  judge  of  the  court  below. 


Masom  and  others  v,  Ammon  and  others. 
{BupreiM  Oowt  of  Pennsylvania,    October  3,  1S87.) 

EJSOTMXHT— ASVEBSB  PoaSEBSION—QuSSnON  FOB  JUBY. 

Whether  a  party  claitaing  title  by  adverse  user  has  such  continnons,  notorious, 
and  hostile  possession  as  would  give  him  title  under  the  statute  of  limitations,  is  a 
question  for  the  jury. 
Samb— Qtatutb  of  Fbauds— Rbosipt  fob  Puborasb  Movetb. 

A  simple  receipt  not  under  seal,  for  the  purchase  money  of  land,  is  not  sufficient, 
under  the  statute  of  fraads,  to  divest  the  interest  of  the  vendor. 
DxvisB— Rulb  in  Shbllet's  Casb. 

In  a  devise  to  A.,  **  and  at  her  death  to  her  child,  children,  or  other  lineal  de- 
Boendants,'*  the  words  "other  lineal  descendants "  so  qualify  the  previous  words 
"child  or  children  "  as  to  make  them  words  of  limitation,  and  not  of  purchase. 
▼.llA.no.5— 29 
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Error  to  comraon  pleas,  Union  county. 

Ejectment  by  Mary  Mason,  Elizabeth  J.  Mason,  and  Martha  Mason  ags 
Daniel  B.  Ammon,  Mary  Marty,  and  William  H.  Marr,  to  recover  a  k 
ground  on  South  Second  street,  in  the  borough  of  Lewisburg  The  fact 
^  stated  in  the  following  charge  of  Bucher,  P.  J.: 

*  *'The  plaintiffs  allege  that  the  title  to  this  property,  as  well  as  the  rigl 
possession,  is  in  them,  and  not  in  the  defendants.  They  allege  that  one  J 
A.  Beed  was  the  owner  of  this  land,  and  that  by  his  deed  dated  the  nintl 
of  December,  1834,  he  conveyed  it  to  Qeorge  F.  Miller,  who,  by  deed  d 

^  May  11, 1835,  conveyed  the  property  in  dispute  to  Balph  Ditty  and  John  I 

as  tenants  in  common.  Then  the  plaintiff  followed  this  with  evidence 
receipt  dated  March  3, 1838.  drawn  by  Balph  Ditty  and  attested  by  Alexa 
Graham,  in  which  he  receipted  to  John  Ditty  for  his  share  of  the  pure 

*  'f^  money  for  a  lot  on  South  Second  street.    Thus  the  plaintiffs  contend  tha 
_*I  entire  title  to  the  property  in  dispute  became  vested  in  John  Ditty  by  rei 

of  his  purchase  of  the  share  of  Balph.  This,  then,  was  followed  by  the 
of  John  Ditty  dated  the  fourth  day  of  September,  1837,  and  probated  or 
twenty-second  of  January,  1880.  The  plaintiffs  also  gave  evidence  that 
were  the  children  of  Martha  Mason,  who  is  one  of  the  devisees  mentione 
.1  '  the  will  of  John  Ditty.     The  contention  on  the  part  of  plaintiffs  is  that 

^^  der  this  will  of  John  Ditty  a  life-estate  was  vested  in  Martha  Mason, 

mother  of  these  plaintiffs,  with  the  remainder  over  in  fee  to  them  at  her  dc 

*  and  for  that  reason  they  claim  that  they  are  entitled  to  recover  in  this  act 
There  was  evidence  given  that  John  Ditty  entered  into  the  possession  of 
land  in  the  spring  of  1838,  by  rolling  a  house  over  onto  it  from  an  adja 
lot,  which  he  occupied.  Thus,  you  see,  he  died  seized  of  the  property, 
cause  the  evidence  is  undeniable  that  he  died  in  July,  1838,  after  this  h 
was  erected,  and  while  he  was  in  possesion ;  so  he  died  seized  of  the  land, 
this  took  the  title  out  of  the  commonwealth,  and  vested  it  in  John  Ditty. 

;  \  the  title  of  the  plaintiffs  to  the  property  in  dispute  turns  upon  the  const 

i  I  tion  to  be  given  to  the  will  of  John  Ditty. 

^  ''The  language  of  this  will  under  which  the  plaintiffs  claim  to  recove 

*  j  '  *  I  also  bequeath  unto  said  sister,  (Martha,  wife  of  Henry  Mason,)  and  at 

death  to  her  child,  children,  or  other  lineal  descendants,  any  money  and 

•  other  property,  whether  real  or  personal,  which  I  possess  at  my  death,  wl 

^  j  soever  situated.'  In  Wilds'  Case,  3  CJoke,  288,  cited  in  ElUt  v.  Paxson,  2  Vk 

I  &  S.  434,  the  devise  was  *  to  Wild  and  his  wife,  and  after  their  deceas 

«.,  his  children,'  held  but  a  life-estate  in  Wild  and  his  wife,  with  remaindc 

j  their  children.    The  rule  is  that  *  child '  and  •  children '  are  never  word 

4  limitation ,  *  but  of  purchase,  indicating  a  new  stock,  and  are  properly 

,  .  scriptive  of  a  particular  class,  or  generation  of  issue.     They  point  m 

;  heritable  succession,  but  individual  acquisition.'    Hayes,  35,  cited  in  Quth 

Appeal,  37  Pa.  St.  14;  Bussar  v.  Bradford,  2  Atk.  222;  Gemet  v  Lynf 

n  Pa.  St.  94;  Chew's  Appeal,  37  Pa.  St.  23.     It  is  admitted  that  while  « chile 

1  *  children '  will  not,  per  se,  be  construed  to  be  words  of  limitation,  yet  v 

coupled  with  some  other  expression  of  testator,  showing  that  they  were 

)  as  a  nomen  collectivum,  signifying  *  heirs  of  the  body, '  the  rule  in  SJu 

Case  has  been  applied.     In  the  present  case  John  Ditty  devises  to  his  s 

Martha,  *  and  at  her  death  to  her  child,  children,  or  other  lineal  descendai 

showing  that  the  testator  used  <  child '  or  *  children  '  in  the  sense  of  heij 

lier  body ; « or  other  lineal  descendants '  could  be  none  other  than  the  issue  oi 

body,  indicating  indefinite  issue;  and  the  estate  would,  under  the  expres 

t  lineal  descendants,  have  gone  to  grandchildren  and  great-grandchildren, 

\  clearly  defining  the  nature  of  the  estate  intended  to  be  given  to  the  su< 

sors  of  Martha  as  one  which  he  meant  they  should  take  by  descent  from 

In  Allen  v.  Markle,  36  Pa.  St.  117,  the  testator  gave  to  his  son  A.  for  life, 

ai  his  decease  to  descend  to  his  legitimate  offspring  forever ;  but,  in  case 
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Issue  should  become  extinct,  then  over  to  other  devisees  In  fee.  Held  an 
estate  tail,  and  that  the*vvoi*d  'offspring, '  even  if  not  defined  by  the  subse- 
■quent  use  of  the  word  •  issue'  is  a  term  of  limitation.  It  is  diflacult  to  see 
"Why  the  term  •  lineal  descendant '  is  not  still  more  decisive  of  the  intention  of 
the  testator  to  create  an  inheritable  estate  in  his  sister  Martha;  and  as  Mr. 
Hayes  says  that  the  word  *  children '  may  be  construed  to  mean  heirs  of  the 
Ixxiy,  when  there  is  an  express  warrant  for  this  change  of  its  legitimate  mean- 
ing, under  the  hand  of  the  author  of  the  gift,  we  have  here  the  use  by  the 
testator  of  the  very  definition  itself  of  •  heirs  of  the  body, '  to- wit,  *  lineal 
descendants. '  and  that,  too,  used  in  the  same  connection  with  'child.'  No 
stronger  case  could  exist,  showing  the  use  of  *  child  *  and  *  children,'  in  the  sense 
of  •  heirs  of  the  body.'  Admitting  the  difficulty,  as  well  as  the  rarity,  of  the 
cases  where  this  construction  has  been  given  to  *  child '  or « children,'  yet  if  in 
any  case  the  construction  is  admissible,  it  appears  to  us  it  is  so  in  the  present 
case,  although  this  conclusion  is  reached  with  some  hesitation.  This  conclu- 
sion is  fortified  and  strengthened  by  the  language  of  the  will  in  devising  the 
Venango  farm.  The  language  of  the  will  as  to  that  farm  is.  *I  hereby  be- 
queath unto  my  sister  Martha,  during  the  term  of  her  natural  life,  and  at  her 
death  I  bequeath  it  to  the  child  or  children  of  said  Martha.  *  Then  comes  the 
devise  which  we  have  just  been  considering.  After  that  the  testator  returns 
to  the  Venango  f^m  devised  to  Martha,  and  declares :  '  there  is  to  be  no 
dispute  with  my  sister's  child  or  children  about  my  farm,  for  it  is  to  be  theirs 
at  their  mother's  death.  I  do  not  give  said  sister  Martha  any  legal  right  to  sell 
said  farm,  for  it  is  for  the  child  or  children,  at  her  death. '  This  shows  that 
the  testator  intended  a  different  tenure  of  title  in  the  Venango  farm,  and  as 
to  that  Martha  should  have  but  a  life-estate.  He  throws  no  such  guard 
around  the  devise  of  the  house  and  lot  in  dispute,  showing  no  solicitude  about 
the  child  or  children  getting  it.  We  charge  you  that  Martha  Mason's  estate 
in  the  lot  in  controversy  is  an  estate  tail,  and  not  an  estate  for  life,  with  re- 
mainder over  in  fee  to  the  plaintiffs,  who  are  her  children,  as  is  contended  for 
by  the  learned  counsel  for  the  plaintiffs. 

'*The  result  is  that  Martha  Mason,  the  mother  of  these  plaintiffs,  had  an 
estate  tail  in  this,  and  if  she  had  gone  into  possession  of  it  after  the  death  of 
-John  Ditty,  and  held  it,  there  might  be  a  ground  for  the  plaintiffs  to  sustain 
this  action.  But  the  proof  is  undeniable  on  the  part  of  the  defendants,  if  you 
believe  it,  that  shortly  after  the  making  of  this  will,  and  after  the  death  of 
John  Ditty  in  1838,  Ralph  Ditty  went  into  the  possession  of  this  real  estate 
by  himself  or  by  his  tenants,  claiming  it  adversely  as  his  own.  The  assess- 
ments of  the  lot  have  been  given  in  evidence  to  him  for  a  long  number  of  years; 
and  William  Ditty,  a  brother,  testifies  to  an  exchange  or  a  partition  of  the 
land.  You  will  remember  his  deposition.  We  excluded  that  for  the  purpose 
of  showing  title  in  Ralph  Ditty  by  virtue  of  this  alleged  exchange  of  land, 
but  admitted  the  evidence  for  the  purpose  of  showing  that  Ralph  Ditty  was 
<5laiming  this  land  adversely;  and  the  evidence  of  William  Ditty  is,  if  you  be- 
lieve it,  and  it  don't  appear  to  be  contradicted  by  anybody,  that  Ralph  Ditty 
held  the  uninterrupted  possession  of  this  land,  claiming  it  as  his  own,  by  him- 
self and  his  tenants,  down  until  his  death  in  1865  or  1866.  There  is  also  the 
evidence  of  witnesses.  You  will  remember  them.  George  Chappel,  John 
Balliet,  and  others,  testify  to  this  adverse  possession.  Mrs.  Miller  testified 
that  way  back  in  1845,  or  along  there,  her  husband  leased  this  property  of 
Kalph  Ditty,  and  paid  the  rent;  but  apart  from  all  this  there  is  no  evidence 
in  the  case  whatever,  no]r  is  it  pretended,  as  1  understand  the  contention  of 
the  plaintiffs,  that  Martha  Mason  or  any  of  her  heirs  ever  had  any  actual  pof>- 
session  of  this  hind,  either  by  themselves  or  their  tenants.  It  don't  appear 
that  they  ever  exercised  any  act  of  ownership  over  it.  Then  it  is  in  evidence 
that  Martha  Mason  died  in  1871.  That  is  the  time  of  her  death  as  fixed  by 
the  testimony  of  Mr.  Ziegler,  a  witness  for  the  plaintiffs.     This  action  of 
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ejectment  was  not  brought  antil  1885,  a  period  of  upwards  of  46  years  after 
the  estate  passed  out  of  John  Ditty  by  his  last  will  ai^  testament,  and  it  has 
been  held  adversely  ever  since.  Now,  it  is  true  that  Martha  Mason  at  that 
time  was  a  married  woman,  and  was  under  disability  to  sue,  yet  it  did  not 
prevent  the  running  of  the  statute  of  limitations,  because  our  act  of  assembly 
of  the  twenty-second  of  April,  1856,  followed  by  the  decision  of  Hunt  v» 
Walh  decided  in  75  Pa.  St.  413,  expressly  declares  that  if  a  party  be  under 
disability  at  the  time  when  their  title  accrues  to  real  estate,  that  they  are  for- 
ever barred,  unless  a  suit  be  brought  within  thirty  years  from  the  lime  that 
the  right  of  entry  first  become  vested  in  them. 

''It  was  distinctly  held  in  Baldridge  v  McFarland,  26  Pa.  St.  338,  that  an 
adverse  possession  of  21  years,  during  the  life  of  the  tenant  in  tail,  wiU  bar  a 
recovery  by  the  issue  in  tail.  The  uncontradicted  evidence  in  the  case  is  that 
adverse  possession  of  the  land  was  taken  by  those  under  whom  the  defend- 
ants claim  way  back  in  1838,  upon  the  death  of  William  Ditty,  the  testator, 
and  maintained  up  to  this  time.  No  action  was  brought  for  more  than  30 
years,  and  therefore  we  instruct  you  that  plaintiffs  cannot  recover. 

*'The  plaintiffs  ask  us  to  say  that,  under  the  law  and  the  evidence  in  this 
case,  the  will  of  John  Ditty  is  conclusive;  and  if  the  jury  believe  that  John 
Ditty,  the  testator,  was,  at  the  time  of  his  death,  the  sole  owner  of  the  lands 
described  in  the  writ,  and  that  the  plaintiffs  are  the  devisees  mentioned  in 
the  will  as  the  children  of  Martha  Mason,  the  sister  of  testator,  and  that 
Martha  Mason  died  within  twenty-one  years  of  the  commencement  of  this 
action,  then  the  plaintiffs  are  entitled  to  recover  the  premises  described  in  the 
writ,  with  damages  and  costs.  And  if  John  Ditty  and  Ralph  Ditty  were  ten- 
ants in  common  at  the  time  of  testator's  death,  then  plaintiffs  are  entitled  to 
recover  the  undivided  half  of  the  premises,  together  with  damages  and  costs. 
Ainnver,  Refused. 

"The  defendants  ask  us  to  say:  First,  That,  under  the  will  of  John  Ditty, 
offered  by  plaintiffs,  Mrs.  Mason  took,  if  anything,  an  estate  in  fee  tail  in 
the  lands  in  suit,  and  the  plaintiffs  must  claim  through  her  as  the  heira  of 
her  body  and  tenants  in  tail,  and  not  in  remainder  after  the  termination  of  a 
life  estate  in  the  said  Mrs.  Mason.  Answer.  The  law  is  as  stated  in  this 
point.  Second.  That  the  statute  of  limitations  began  to  run  against  these 
plaintiffs  at  the  death  of  John  Ditty,  in  July,  1838;  and  under  the  act  of  as- 
sembly in  such  case  made  and  provided,  and  especially  under  the  act  of  thir- 
teenth April,  1859,  (P.  L.  503,)  the  plaintiffs  cannot  recover.  A  Affirmed. 
Third.  That,  under  all  the  evidence  in  the  case,  plaintiffs  cannot  recover. 
A.  Affirmed." 

Verdict  for  defendants,  and  judgment  thereon;  whereupon  plaintiffs  took 
this  writ. 

Samuel  H.  Onoig,  for  plaintiffs  in  error. 

The  ''lineafdescendants"  of  the  ancestor,  in  the  connection  in  which  the 
words  are  employed  in  the  will,  cannot  be  tenants  in  tail.  The  children  take 
by  gift  or  purchase,  and  not  by  descent.  Nebinger  v.  TJpp,  13  Serg.  &  R.  65; 
1  Shars.  &  B.  Lead.  Gas.  201,  and  cases  cited.  No  statute  of  limitations 
could  run  against  plaintiffs  until  their  right  of  possession  accrued,  which  was 
in  1871,  when  Martha  Mason  died.  Hall  v.  Vandegrift,  3  Bin.  374;  Shepley 
V.  Lytle,  6  Watts,  500;  Foe  v.  Foster,  4  Watts  &  S.  355;  Marple  v.  Myers,  12 
Pa.  St.  125.  It  was  error  to  direct  a  verdict  for  defendants,  Jones  v.  WUdeSf 
8  Serg.  &  R.  150. 

Dill  dk  Beale  and  Wolfe  <&  Leiser,  for  defendants  in  error. 

The  word  "children"  is  primarily  a  word  of  purchase,  but  it  may  be  used 
in  the  more  comprehensive  sense  of  "  heirs  of  the  body, "  and  where  the  con- 
text shows  that  such  was  testator *s  intention,  it  has  always  been  so  construed. 
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Guthrie's  Appeal,  37  Pa.  St.  10;  Bradon  y.Vannon,  1  Grant»  Gas.  60;  HaU 
deman  v.  Haldeman,  40  Pa.  St.  35;  Blair  v.  Miller,  37  Leg.  Int.  414;  Lem- 
an'a  Estate,  15  Leg.  Int.  94;  Dodson  v.  Ball,  60  Pa.  St.  500;  Huher's 
Appeal,  80  Pa.  St.  356;  Ogden's  Appeal,  70  Pa.  St.  501,  and  cases  cited;  Tar- 
nalVs  Appeal,  Id.  340;  Williams^  Appeal,  83  Pa.  St  391;  Carroll  v.  Bums, 
108  Pa.  St.  386;  Knoderer  v.  Merriman,  5  Cent.  Rep.  552. 

Gordon,  J.  None  of  the  assignments  of  error  in  this  case  can  be  sustained, 
except  that  which  covers  the  answer  to  the  defendant's  third  point;  which  point 
and  answer  are  as  follows:  *'That  under  the  evidence  in  this  case  the  plaintiffs 
cannot  recover.  Ansuoer.  AflBrmed."  Whether  Ualph  Ditty,  and  those  claim- 
ing under  him,  had  that  kind  of  continuous,  notorious,  and  hostile  possession 
of  the  premises  in  dispute  as  would  give  them  title  under  the  statute  of  lim- 
itations, was,  under  all  the  evidence,  a  question  for  the  jury,  and  ought  so  to 
have  b^en  submitted.  Originally  John  and  Ralph  Ditty  were  tenants  in 
common  of  the  lot  in  controversy,  and  the  receipt  of  March  3,  1838,  was  not 
of  itself  sufficient,  under  the  statute  of  frauds  and  perjuries,  to  divest  Ralph's 
interest;  hence  prima  facie  his  subsequent  possession  would  have  to  be  re- 
garded as  a  joint  possession  for  himself  and  his  brother.  The  receipt,  however, 
taken  in  connection  with  the  other  parol  evidence,  does,  undoubtedly,  not 
only  tend  to  rebut  the  prima  facie  presumption  of  Ralph's  occupancy  as  a 
tenant  in  common,  but  presents  a  strong  case  of  adverse  possession.  Still, 
strong  as  the  evidence  is,  it  ought  to  have  been  submitted  to  the  jury.  As 
to  the  construction  of  the  will,  the  learned  president  of  the  common  pleas  has 
«o  well  disposed  of  that  branch  of  the  case,  that  we  need  only  say,  we  entirely 
agree  with  him.  The  words  "other  lineal  descendants"  so  qualify  the  pre- 
vious words  *' child  or  children"  as  to  make  them  words  of  limitation,  and 
not  of  purchase.  Indeed,  the  whole  case  was  so  well  tried,  and  the  result 
reached  so  obviously  just,  that,  except  to  preserve  intact  a  necessary  and  im- 
portant legal  rule,  we  would  hesitate  to  send  it  back  for  retrial. 

The  judgment  is  reversed,  and  a  new  t>c?wr«  ordered. 


MgElwainb  v.  Bbown. 

{Supreme  Oovrt  of  Pennsylvania,    October  8,  1887.) 

IiiASB— What  Constitutes— Mechanic's  Lien. 

An  agreement  giving  one  the  right  to  occupy  fto  much  of  certain  land  as  is  neces- 
sary in  prosecuting  the  work  of  finding  and  producing  oil  and  minerals,  including 
the  erection  of  buildings  and  machinery,  and  the  building  of  roads,  this  right,  un- 
less abandoned,  to  continue  to  the  lessees,  their  heirs,  executors,  administrators, 
and  assigns,  for  the  term  of  20  years,  or  "as  long  as  said  parties  of  the  second  part 
use  it  for  the  purpose  of  producing  oil  or  minerals  or  gas,"  is  a  lease,  and  the  estate 
of  the  lessee  is  subject  to  the  special  lien  of  mechanics  and  material-men,  under 
the  act  of  assembly  of  Pennsylvania  of  April  8,  1868,  (P.  h.  752.) 

Error  to  common  pleiis,  Warren  county. 

Scire  facias  sur  mechanic's  lien  by  Charles  Brown  against  J.  B.  McElwaine, 
owner,  etc. 

McElwaine,  at  the  time  the  lien  in  this  case  was  filed  against  him  as  owner, 
and  Milo  White,  contractor,  was,  and  still  is,  the  owner  of  a  freehold  interest 
in  the  premises  described  in  his  lease,  for  purpose  of  mining  for  oil,  gas,  or 
other  minerals  therein.  The  duration  of  his  estate  was  "for  twenty  years,  or 
as  long  as  the  said  parties  of  the  second  part  use  it  for  the  purpose  of  produc* 
log  oil  or  minerals  or  gas,"  at  the  election  of  the  lessee.  He  employed  one 
Alilo  White,  an  oil-well  contractor,  to  drill  some  wells,  and  paid  him  for  so 
fining.  The  contractor  employed  Brown  to  work  for  him,  who  filed  a  lien 
Against  McElwaine  for  his  labor,  under  the  provisions  of  the  special  act  of 
April  8,  1868,  (P.  L.  752,)  giving  a  lien  to  laborers  against  leasehold  estates, 
beld  for  a  ceitain  term  of  years,  for  their  labor,  which  act  was  afterwards 
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extended  to  Warren  county.  McElwaine  contended  that  his  estate  wa 
subject  to  this  special  act,  and  resisted  payment  of  the  claim.  Certain 
were  submitted  to  the  jury,  the  court  below  reserving  the  question  of  h 
to  whether  the  defendant's  estate  was  liable  to  the  lien  under  the  provi 
of  the  act  of  assembly  above  referred  to,  and  afterwards  directed  judg 
for  the  plaintiff  on  the  verdict;  the  court  filing  the  following  opinion: 

**The  lien  is  for  work  and  labor  under  the  provision  of  the  second  se 
of  *An  act  relating  to  the  liens  of  mechanics,  material-men,  and  laborers 
leaseholii  estates,  and  property  thereon,  in  the  county  of  Venango,'  ( 
1868,  p.  752,)  extended  to  Warren  county,  (P.  L.  1869,  p.  410.)  The  que 
reserved  is  whether  the  lease  or  agreement  from  J.  K.  Weaver  to  R 
perger  and  others,  given  in  evidence,  and  dated  November  5,  1883,  v 
such  an  interest  in  the  lessees,  and  those  holding  under  them,  as  to  n 
the  same  subject  to  plaintiff's  lien.  By  the  agreement  the  lessees  acq 
nothing  but  the  right  to  work  the  land  for  oil,  minerals,  etc.  They  acq 
no  estate  in  the  land  or  minerals.  The  right  was  to  seai'ch  for  oil,  etc.. 
if  found,  take  it,  rendering  the  one-eighth  to  the  lessor.  Funk  v.  Halde. 
53  Pa.  St.  229;  Thompson's  Appeal,  101  Pa.  St.  232.  By  whatever  nam 
rights  of  the  lessees  may  be  designated,  it  seems  clear  that  they  have  n( 
defendants  claim,  any  freehold  estate  in  the  premises.  They  have  the 
to  occupy  so  much  of  the  land  as  is  necessary  in  prosecuting  the  wo] 
finding  and  producing  oil  and  minerals,  including  the  erection  of  buil< 
and  machinery,  and  the  building  of  roads.  This  right,  unless  abandom 
to  continue  to  the  lessees,  their  heirs,  executors,  administrators,  and  asa 
for  the  term  of  twenty  years,  or  '  as  long  as  said  parties  of  the  second 
use  it  for  the  purpose  of  producing  oil  or  minerals  or  gas.' 

"Under  the  words  quoted  the  defendant  claims  that  the  right  of  the  le 
may  extend  beyond  the  twenty  years,  and  for  the  life  of  the  original  les 
and  hence  that  the  interest  is  not  such  a  leasehold  esUite  as  is  subject  tc 
under  the  act  of  1868.  In  support  of  this  claim  we  are  referre<l  to  num< 
decisions  wherein  language  of  similar  import  has  been  held  to  vest  an  i 
est  in  the  lessee  greater  than  a  leasehold.  Also  to  decisions  of  our  owi 
preme  court  holding  that  a  lease  for  a  given  number  of  years,  with  an  t 
agreement  that  the  lessee  shall  have  a  right  to  purchase  on  specified  t< 
vests  in  him  such  an  interest  as  is  subject  to  judgment  and  mechanic's 
under  the  act  of  1836.  If  it  be  conceded  that,  under  the  lease  or  agree 
in  this  case,  the  lessees  take  an  interest  of  the  nature  of  a  freehold,  and 
as  would  be  bound  by  the  lien  of  a  judgment,  we  do  not  think  it  follows 
the  agreement  may  not  be  also  regarded  as  a  lease  for  years.  Had  We 
by  one  paper,  leased  the  premises  to  Ridelsperger  for  the  term  of  tv 
years,  and  by  another  stipulated  that,  if  he  continued  the  same  for  the 
pose  of  producing  oil,  he  should  have  it  for  life,  could  it  be  claimed  tha 
last  paper  destroyed  or  even  qualified  the  first ;  and,  if  not,  is  not  the  cas 
same  when  the  two  agreements  are  in  one  paper? 

"In  the  case  of  a  lease  for  years,  with  a  right  in  the  lessee  to  purchase 
think  liens  may  be  entered  against  both  the  leasehold  and  the  equtitable 
of  purchase;  that  is,  by  a  laborer  under  the  act  of  1868  against  the  leas< 
and  property  thereon,  and  by  the  mechanic  and  material-man  under  th 
of  1836  against  the  equitable  right  to  purchase.  Upon  the  question  befc 
we  treat  the  agreement  in  suit  as  a  lease  for  twenty  years,  subject,  it  is 
to  continue  for  such  indefinite  time  longer  as  the  lessees  use  it  for  the 
pose  of  producing,  oil,  etc.,  but  none  the  less  a  leasehold  estate. 

"In  the  case  of  Dame's  Appeal,  62  Pa.  St.  417,  Justice  Sharswood, 
m(3nting  on  the  very  act  of  1868,  under  the  provisions  of  which  the  Ii< 
suit  is  entered,  says :  The  act  is  not  *  a  penal,  but  a  remedial,  one,  and  si 
have  a  fair  and  liberal  interpretation  in  advancement  of  the  remedy  cor 
plated  and  provided  by  the  legislature.'     Taking  into  consideration  th< 
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as  it  stood  before  the  act  of  1868,  and  the  security  the  act  was  intended  to  give 
the  laborer  for  his  work,  (especially  for  the  boring,  drilling,  or  mining  for  oil, 
etc.,)  we  are  inclined  to  the  belief  that  the  act  gives  to  the  laborer  a  lien  in  all 
cases  where  the  lessee  has  the  exclusive  right  to  occupy  for  mining  purposes 
only,  upon  terms  of  rendering  a  certain  part  of  the  proceeds  as  royalty  or  rent, 
and  this  whether  such  right  is  limited  to  a  specified  number  of  years,  or  is 
unlimited  in  duration;  but  we  do  not  think  it  necessary  to  decide  this  in  the 
matter  pending." 
Whereupon  defendant  took  this  writ. 

Samuel  T.  NeUh  for  plaintiff  in  error. 

Real  interests  are  not  subjected  to  the  lien  given  by  the  act  of  1868.  Dor- 
sey'8  Appeal,  72  Pa.  St.  192.  The  act  should  should  receive  a  strict  construc- 
tion. Esterley's  Appeal,  54  Pa.  St.  192.  The  use  of  the  word  "lease"  has 
no  controlling  influence.  Railroad  Co.  v.  Sanderson,  1  Atl.  Rep.  894.  The 
estate  here  Is  real,  and  not  personal.  2  Bl.  Ck)mm.  298;  Wager  y.  Wager,  1 
Serg.  &  R.  374;  Tyler  v.  Moore,  42  Pa.  St.  387;  Taylor,  Landl.  &  Ten.  §  81; 
Hurd  V.  Ctuhing,  7  Pick.  169;  Folta  v.  Huntley,  7  Wend.  210;  Efflnger  v. 
Lewis,  82  Pa.  St.  370;  Kier  Y.Peterson,  41  Pa.  St.  357;  Funk  v.  Haldeman, 
53  Pa.  St.  229;  Thompson's  Appeal,  100  Pa.  St.  478;  Sheltz  v.  Fitzwater,  5 
Pa.  St.  126. 

O,  C.  Allen  and  Geo.  ff.  Biggins,  for  defendant  in  error. 

No  precise  form  of  w<nrd8  is  necessary  to  constitute  a  lease.  Any  words 
which  show  an  intent  to  convey  by  their  own  operation  the  possession  of  cer- 
tain specified  land  for  a  limited  time  will  su£Bioe  to  create  a  term  of  years. 
Homer  v.  Leeds,  2  Amer.  Lead.  Cas.  Real  Prop.  30, 37, 42;  Watson  v.  Ohem, 
6  Watts,  362;  Moore  v.  MUler,  8  Pa.  St.  283;  Offerman  v.  Starr,  2  Pa.  St. 
394;  Greenough*s  Appeal,  9  Pa.  St.  18;  Tyler  v.  Moore,  42  Pa.  St.  374. 

Peb  Curiam.  The  agreement  of  November  5,  1883,  was,  by  the  court  l)e- 
low,  properly  held  to  be  a  lease,  and  that  the  premises  were  subject  to  the 
special  lien  act  of  April  8, 1868.    Judgment  affirmed. 


Appeals  of  Thompson  and  another. 

(Su)tr€me  Court  ijf  Pennsylvania,    October  8, 18S7.) 

WiLZr— Tbrtatob's  Dkbib,  whsn  a  Gharob  upon  Eotatk  Dbvibbd. 

Testator,  in  his  will,  provided  as  follows:  '*And  to  my  son  G.  I  giyeand  bequeath 
all  the  balance  of  my  estate,  real  and  personal,  with  all  accounts  and  moneys  doe, 
life  insurance  policy,  and  all  manner  and  kind  of  property  whatsoever;  for  which 
bequest  I  order  that  he,  the  said  G.,  pav  all  my  just  debts,  funeral  ezpenses,  and 
the  chaises  of  settling  up  my  estate."  i/«/<2,  that  the  debts  of  testator  were  a  charge 
upon  the  estate  devised  to  G. 

Appeals  of  H.  S.  Thompson  and  J.  M.  Blair,  lien  creditors  of  Charles  Silver- 
thome,  devisee  under  the  will  of  Bichard  Silverthome,  deceased,  from  the 
decree  of  the  orphans'  court,  Huntingdon  county,  reversing  the  report  of  the 
auditor  making  distribution  of  the  funds  in  the  hands  of  the  executors  aris- 
ing from  the  sale  of  the  real  estate  of  testator  which  was  devised  to  Charles 
Silverthome. 

The  facts  are  fully  stated  in  the  following  opinion  of  Fxtrst,  P.  J.: 
"The  vital  question  in  this  case  is,  were  the  debts  of  the  decedent  made  a 
charge  by  his  will  upon  the  estate  devised  to  his  son  Charles  Silverthome? 
This  question  was  decided  by  the  auditor  in  the  negative.  The  testator  in 
the  first  clause  of  his  will  declares:  '  I  will  that  all  my  just  debts  and  funeral 
expenses  be  paid  by  my  son  Charles  as  shall  be  after  set  forth.*  He  then  be- 
queaths to  his  widow  certain  *  household  and  kitchen  furniture,'  and  also  several 
pieces  of  land.    To  his  sons  John  and  William  he  devises  a  saw-mill,  with 
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certain  timber,  and  also  a  tract  of  land;  directing  them  to  pay  an  annuity  of 
1^25  annually  to  their  mother,  etc.  Then  follows  this  devise:  *And  to  my  son 
Charles  I  give  and  bequeath  all  the  balance  of  my  estate,  real  and  personal, 
with  all  accounts  and  moneys  due,  life  insurance  policy,  and  all  manner  and 
kind  of  property  whatsoever;  for  which  bequest  I  order  that  he  the  said  Charles 
pay  all  my  just  debts,  funeral  expenses,  and  the  charges  of  settling  up  my 
estate.  «  «  «  And,  further,  should  the  life  policy  herein  mentioned,  for 
any  cause,  not  be  made  available,  then  I  order,  that  the  tract  of  flint  land, 
and  the  mountain  tract  in  connection  with  it,  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  debts.'  In  a  subsequent  clause  he  appointed  Charles 
one  of  his  executors.  The  policy  of  insurance  was  paid  to  Charles,  and  there- 
fore the  clause  directing  the  sale  of  the  tract  of  land  above  referred  to  became 
inoperative. 

''It  will  thus  appear  that  the  question  involved  arises  upon  the  true  con- 
struction of  the  residuary  clause  in  the  will.  In  his  will  he  first  directs  the 
payment  of  his  debts  by  his  son  Charles,  who  is  the  residuary  legatee,  devisee, 
and  one  of  the  executors.  After  making  certain  specific  bequests  and  de- 
vises, the  testator  blends  his  real  and  personal  estate  into  one  common  fund, 
in  a  residuary  devise  to  his  son  Charles,  for  wldch  bequest  he  orders  and  di- 
rects him  to  pay  his  debts,  funeral  expenses,  etc. .  Does  this  create  a  charge 
upon  the  estate  devised  to  Charles?  Timt  it  created  a  personal  charge  upon 
the  acceptance  of  the  devise  by  Charles,  is,  of  course,  admitted;  but  it  is  de- 
nied by  the  individual  creditors  of  Charles  that  it  created  any  charge  upon  the 
land  sold  by  the  executors  of  Bichard  Silverthome  for  the  payment  of  debts. 
The  lands  sold  are  those  included  in  this  residuary  devise.  The  contest  is  be- 
tween the  general  creditors  of  Richard  Silverthorne  and  the  judgment  credit- 
ors of  Charles. 

"To  determine  the  question  involved  we  must  ascertain  the  intention  of 
the  testator.  It  is  his  intent  as  expressed  in  the  will,  either  by  express  words, 
or  necessary  implication,  which  must  govern  and  control  our  judgment.  It 
has  been  Tield  by  our  supreme  court,  in  many  adjudged  cases,  that,  in  order 
to  charge  lands  devised  with  the  payment  of  a  legacy  or  debts,  it  must  appear 
by  direct  expression  or  plain  implication  that  such  was  the  intention  of  the 
testator  to  be  gathered  or  inferred  from  the  whole  will.  We  will  only  refer 
to  BranVa  Appeal,  8  Watts,  198;  Melton's  Appeal,  46  Pa.  St.  165;  Okeson's 
Appeal,  59  Pa.  St.  99;  English  v.  Harvey,  2  Bawle,  805;  Montgomery  v.  Me- 
Elroy,  3  Watts  &  S.  371. 

"The  residuary  devise  in  this  case,  after  first  directing  the  payment  of  tes- 
tator^s  debts,  contains  these  important  words,  *  for  this  bequest,'  etc.,  '  he  is 
to  pay  all  my  debts.'  It  will  be  noticed  that  this  is  not  separate  and  distinct 
from  the  devise,  but  it  is  part  and  parcel  of  the  same  sentence.  In  other 
words,  it  is  the  consideration  for  the  devise.  It  has  the  same  signification  as 
if  the  testator  said:  *  In  consideration  that  Charles  pay  my  debts,  1  devise  to 
him  the  residue  of  my  estate,  real  and  personal.'  It  thus  becomes  the  condi- 
tion upon  which  he  holds  the  bequest  and  devise.  It  is  an  estate  upon  condi- 
tion. The  title  of  the  devise  becomes  absolute  upon  the  performance  of  the 
condition,  and  not  until  then.  It  is  a  charge  upon  the  title  which  is  sufficient 
notice  to  all  the  world.  As  in  articles  of  agreement  for  the  sale  of  land,  the 
purchase  money  which  is  the  consideration  for  the  conveyance  is  a  lien  upon 
the  title  until  paid.  The  vendee  can  only  compel  conveyance  of  the  full  legal 
title  upon  discharging  the  purchase  money.  The  principle  is  the  same  where 
the  title  is  conveyed  by  will,  subject  to  like  condition.  The  donee  cannot 
hold  the  benefit,  and  refuse  to  comply  with  the  condition  upon  which  the  de- 
vise was  made.  The  land  only  belongs  to  the  donee  when  he  performs  the 
conditions  of  the  devise. 

"In  Hoover  v.  Hoover,  5  Pa.  St.  351,  it  is  held  that  both  the  estate  and  the 
person  of  the  devisee  of  land  charged  with  legacies  become  Uable  therefor  by 
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an  acceptance  of  the  devise.  In  the  opinion  of  the  conrt,  p.  355,  Mr.  Justice 
BKLLt  says:  *  He  who  accepts  a  benefit  under  a  will  must  conform  to  all  its  pro- 
visions, and  renounce  every  right  inconsistent  with  them.'  On  same  page  he 
refers  to  the  opinion  of  Mr.  Justice  Kenkedy,  in  Lohach's  Case,  6  Watts,  167 
In  this  case  Justice  Kenkedt  said:  *  The  testator  not  only  intended  to  charge 
the  land,  but  to  make  it  a  personal  charge  on  the  devisee,  and  he  became  per- 
sonally liable,  on  taking  possession  under  the  will.  These  distinct  liabilities 
are  illustrated  by  the  consideration  that  the  estate  given  to  David  may  be 
treated  as  an  estate  on  condition.  In  a  will  no  precise  form  of  words  is  neces- 
sary to  create  a  condition.  Any  expressions  denoting  such  an  intention  will 
have  that  effect.  Thus  a  devise  to  A.,  he  paying  or  me  to  pay  1^500  in  one 
year  after  my  decease,  would,  it  is  said,  be  a  condition  for  the  breach  of  which 
the  heir  might  enter.'  2  Powell,  Dev.  251;  Bamardiaton  v.  Fane^  2  Yern. 
566. 

"In  NicJioU  V.  PoaUethfJoaite^  2  Ball.  131,  John  Davis,  the  testator,  be- 
queathed several  pecuniary  legacies.  Then  he  devised  as  follows:  All  the  rest 
and  residue  of  his  estate,  real  and  personal,  he  gave  to  his  son,  whom  he  ap- 
points executor,  and  who  after  testator's  death  entered  into  possession.  Tes- 
tator had  no  personal  estate.  It  was  held  by  the  court  that  nothing  was  given 
to  the  residuary  devisee  but  what  remained  after  payment  of  the  legacies. 
These  are  a  charge  upon  the  testator's  real  estate. 

"In  the  case  before  us  we  have,  first,  the  mingling  of  the  realty  and  per- 
sonalty in  a  gift  of  the  residue  of  the  testator's  estate.  After  he  has  directed 
the  payment  of  his  debts,  we  have  further  the  express  declaration  of  tiie  tes- 
tator that  for  this  bequest  the  debts  are  to  be  paid  by  the  residuary  devisee, 
clearly  showing  that  the  intent  of  the  testator  was  to  give  all  the  residue  of 
the  estate  to  Charles  upon  condition  that  he  would  pay  his  debts.  In  this  de- 
vise there  was  also  embraced  a  policy  of  insurance  upon  the  life  of  tlie  testa- 
tor. In  order  that  his  son  Charles  might  have  an  ample  fund  out  of  which  to 
pay  the  debts,  the  testator  provided  that,  if  Charles  failed  to  receive  tlie 
money  due  under  the  policy,  certain  real  estate  was  devised  to  him,  which  he 
ws^  to  sell,  to  raise  a  fund  with  which  to  pay  his  debts.  Under  this  devise, 
if  tlie  debts  are  not  expressly  charged,  can  there  be  any  doubt  that  tliey  are 
charged  by  implication;  that  the  testator  devised  this  fund  to  Charles  for  this 
express  purpose;  and  that  he  should  hold  the  same  upon  that  condition? 
Taking  the  entire  devise  into  consideration,  as  well  as  all  the  other  parts  of 
the  will  relating  to  his  debts,  we  have  no  difficulty  in  coming  to  the  conclu- 
sion that  Bichani  Silverthorne  intended  to  make  his  debts  a  charge  upon  the 
residuary  estate  devised  to  his  son  Charles.  Under  a  residuary  clause,  less 
forcible  and  clear,  Chief  Justice  Shipfen  held  that  a  charge  on  the  land  was 
thereby  created.  Tucker  v.  Meloher,  3  Yeates,  294.  This  case  is  so  strong 
upon  this  principle  that  we  might  here  stop.  We  will  cite  but  a  few  other 
cases,  which  affirm  the  same  doctrine:  Bank  v.  Donaldson,  7  Watts  &  S.  407; 
Mellon's  Appeal,  46  Pa.  St.  165.  Mr.  Justice  SxRONa,  at  page  175,  deliver- 
ing the  opinion  of  the  court,  says:  '  Certainly  a  mingling  of  the  real  and  per- 
sonal estate  in  a  gift  of  the  residue  of  a  testator's  property  does  with  us  im- 
ply an  intent  to  charge  the  land,  either  by  itself  or  in  aid  of  the  peraonalty, 
with  the  payment  of  general  pecuniary  legacies.  Such  an  implication  is  nec- 
^'ssary  to  enable  the  whole  will  to  take  effect  and  all  the  legacies  to  be  paid.' 
The  rule  obtains  as  well  in  the  payment  of  debts,  for  the  same  reason  that 
the  personal  fund  is  the  one  designated  by  law  for  the  payment  of  debts. 

''In  Tower* s  Appropriation,  9  Watts  &  S.  103,  the  language  of  the  devise 
was:  *  To  my  nephew  Jeremiah  Tower  I  give  and  bequeath  all  my  estate,  real 
and  personal;  he  paying  the  legacies  hereinafter  stated.'  Gibson,  C.  J., 
held  the  legacies  a  charge  upon  the  land.  OilherVs  Appeal,  85  Pa.  St.  347; 
McFaiVs  Appeal,  8  Pa.  St.  290.  Where  a  testator  by  his  will  blends  his  real 
and  personal  estate,  he  thereby  charges  his  lands  with  the  payment  of  legacies. 
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McLanahan  v.  McLanahan,  1  Pen.  &  W.  96.  The  case  of  Trinity  C 
y.  Watson,  60  Pa.  St.  518;  Walter's  Appeal,  95  Pa.  St.  805;  and  JTi 
Apptaly  71  Pa.  St.  333,  are  not  in  conflict  with  the  cases  ret eri*ed  to.  In 
ity  Church  it  was  held  that  a  general  charge  on  real  estate  by  devise  i 
payment  of  debts  does  not  create  a  testamentary  lien  of  unlimited  dm 
subject  only  to  the  presumption  of  payment  by  lapse  of  time. 

"  Jn  order  to  continue  the  lien  of  debts  upon  the  estate,  under  such 
eral  devise  in  the  will,  the  creditors  must  proceed  to  sue  and  obtain  jud 
before  the  debt  is  barred  by  the  statute  of  1834  limiting  their  Hen  I 
years.  Walter's  Appeal,  supra,  only  decides  that  a  bare  direction  by 
tator  to  devisees  to  pay  money  is  nothing  more  than  a  personal  obliga 
the  devisees.  A  cliarge  upon  the  land  is  not  thereby  created.  When 
are  made  a  charge  upon  the  real  estate  by  the  will  of  the  testator,  a  ti 
created  for  the  benefit  of  his  creditors,  and  there  is  no  limitation  to  t1 
of  such  debts  as  regards  such  real  estate,  except  only  the  limitation 
may  arise  from  presumption  of  payment  by  lapse  of  time.  Steel  v.  Hi 
Watts,  523. 

"  We  are  therefore  led  by  the  authorities  cited,  and  the  principles  e 
ated  by  text  writers  upon  this  branch  of  the  law,  to  hold  that  the  d< 
Bichard  Silverthorne  were,  under  the  residuary  clause  of  his  will,  c] 
upon  the  estate  tlierein  devised  to  his  son  Charles,  and  hence  they  mu 
be  paid,  before  any  part  of  the  fund  in  court  can  be  distributed  to  th 
iters  of  Charles.  This  determination  of  the  question  renders  unneces» 
consideration  of  the  other  exceptions.  It  may  be  proper,  however,  tc 
that  the  auditor  erred  in  the  method  of  distribution  of  the  fund  arisinj 
the  personal  estate.  This  fund  must  be  distributed  pro  rata  among 
creditors  of  Richard  Silverthorne;  the  real-estate  fund,  to  the  liens  ace 
to  their  priority.  The  oMer  of  payment  and  distribution  laid  down  in  J 
V.  Hoover,  5  Pa.  St.  356,  should  be  observed.  If  any  other  method 
tribution  of  the  personal  fund  will  reach  the  same  result,  with  less  coi 
tion,  it  can  be  adopted;  if  not,  the  rule  indicated  must  be  followed. 

"The  question  involved  in  the  exception,  that  the  auditor  erred  in  t 
that  a  judgment  obtained  against  Richard  Silverthorne  in  his  life-tin 
which  had  not  been*revived  since  his  death,  within  the  proper  time, 
lien,  and  must  be  postponed  to  judgment  creditors  of  Charles,  is  now 
terial,  and  unnecessary  to  decide.  It  is  only  important  as  between  jud 
creditors  of  Richard  in  his  life-time,  and  in  that  case  priority  of  lien  n 
observed.  The  case  referred  to  by  the  auditor  {Jack  v.  Jones,  5  Whar 
was  decided  under  the  act  of  1796,  and  not  under  the  act  of  twenty- 
February,  1834;  which  has  made  material  changes  in  the  law.  As 
not  decide  the  question,  we  will  not  discuss  it. 

"The  report  of  the  auditor  is  reversed,  and  the  same  is  referred  back 
to  make  distribution  according  to  the  principles  herein  stated. 

"Note.  The  following  cases  hold  the  same  general  principle:  B 
Greenatoalt,  98  Pa.  St.  422.  The  language  of  the  will  in  this  case  (all 
not  in  the  residuary  clause)  was:  •  For  which  devise  I  will  and  dire< 
Henry  shall  pay  in  equal  proportion  to  my  two  married  daughters,  at  t 
of  twenty  dollars  per  acre,'  etc.  It  was  conceded  in  the  court  below 
be  a  charge  on  the  land,  but  merely  a  personal  charge.  But  Judge  < 
in  the  supreme  court,  in  reviewing  this,  said:  •  As  the  payment  of  the 
to  the  sisters  was  apparently  under  the  peculiar  phraseology  of  the  i 
part  at  least,  the  consideration  of  the  devise  to  the  defendant,  we  a 
prepared  to  assent  to  the  correctness  of  the  concession.'  Dobbins  v.  i5 
17  Serg.  &  R.  13;  Aleooander  v.  McMurry,  8  Watts,  505;  McCredy's  A 
47  Pii.  St.  442;  Springer's  Appeal,  29  Pa.  St.  208;  Bank  v.  Donah 
Watts  &  S.  407;  Rustin  v.  Rustin,  2  Dall.  243;  Sham  v.  McCamei 
Serg.  &  R.  252;  BrighVs  Appeal,  100  Pa.  St.  602;  Little  v.  Hager,  67 
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135;  Dodge  v.  Manning^  1  N.  Y.  298;  Decker  v.  Decker y  8  Ohio,  157;  Nellom 
V.  Truax,  6  Ohio  St.  97;  Powers  v.  Potoers,  28  Wis.  659;  Williams  v.  CAif^, 
3  Ves.  545;  G^retJiZie  v.  Brovme,  7  H.  L.  Cas.  689." 
Whereupon  these  appeals  were  taken. 

W.  H.  <fe  J.  8,  Woods,  for  appellants. 

To  make  debts  a  direct  charge  upon  the  land  of  decedent,  the  language  of 
the  will  must  be  not  only  positive,  but  precise  and  clear  Agnew  v.  Fetter* 
man,  4  Pa.  St.  62;  Hepburn  v.  Snyder,  3  Pa.  St.  78;  Walter's  Appeal,  95  Pa. 
St.  305;  Cable's  Appeal,  91  Pa.  St.  327;  Trinity  Church  v.  WaUon,  50  Pa. 
St.  518.  A  general  charge  on  real  estate,  by  devise,  for  the  payment  of  debts, 
does  not  create  a  testamentary  lien  of  unlimited  duration,  subject  only  to  the 
payment  of  debts  by  lapse  of  time.  Fetterman  v.  Mtirphy,  4  Watts,  429; 
Kerper  v.  Hock,  1  Watts,  13;  Maus  v.  Hummel,  11  Pa.  St.  228;  Trinity 
Church  V.  Watson,  supra. 

A.  J.  Patterson,  /.  AT.  Bailey,  W  M.  Williamson,  and  D.  CaldtoelU  for 
appellees. 

Per  Curiam.  The  very  able  opinion  of  the  learned  judge  of  the  court  be- 
low 80  fully  disposes  of  this  case  as  to  render  a  f urthei  discussion  of  it  un- 
necessary. The  appeals  are  dismissed,  and  the  decree  affirmed,  at  the  costs 
of  the  appellants. 


Hawk  v.  Pennsylvania  B.  CJo. 

{Supreme  Oowrt  of  Pennsylvania.    October  3,  1S87.) 

Master  avd  SnvAirr—  UmAFB  Conduct  of  BusiNnas  by  Masteb—  Dott  or  Sbryant. 
A  master  may  conduct  his  business  it^  his  own  way,  and  when  a  servant  takes 
service  with  a  master  who  ooudacts  his  business  in  a  way  which  the  servant  thinks 
is  unsafe,  he  cannot  recover  from  the  master  damages  for  any  injury  happening  to 
him.  He  should  refuse  to  enter  upon  the  employment,  or  should  leave  it  on  dis- 
covery of  the  master's  method  of  doing  business.^ 

Error  to  oommon  pleas,  Milflin  county. 

Trespass,  by  William  Hawk,  against  the  Pennsylvania  Kailroad  Company, 
for  damages  for  personal  injuries.    The  facts  were  as  follows: 

Plaiutifl  was  employed  as  a  brakeman  on  the  Sunbury  &  Lewistown  divi- 
sion of  the  Pennsylvania  Railroad  On  the  nineteenth  day  of  October,  1882, 
plaintiff  was  called  on  to  make  one  of  an  extra  crew  to  go  from  Lewistown 
to  Selinsgrove  to  get  a  train  of  cars  that,  some  time  previously,  had  been  made 
up  at  Sunbury  and  run  on  the  side  track  at  Selinsgrove.  The  train  consisted 
of  some  35  cars,  which,  owing  to  the  very  heavy  grades,  required  two  engines 
to  haul  it.  It  was  known  as  a  *' double-header"  train.  The  locomotive  engi- 
neer in  charge  on  the  front  engine  was  Edward  Walters.  Between  6  and  7 
o'clock  in  the  evening  of  this  day,  as  they  were  approaching  Lewistown,  when 
on  the  top  of  what  is  known  as  the  "Forsy the  Hill,"  the  train  broke  and 
separated  into  four  or  more  parts,  on  one  section  of  which  plaintiff  was.  As 
soon  as  he^liscovered  that  the  train  was  broken,  he  signaled  with  his  lantern 
that  the  train  had  parted,  and  this  was  answered  by  the  engineer.   The  plain- 

1 A  servant,  knowing  the  hazards  of  his  employment  as  the  business  is  conducted, 
cannot  recover  for  injuries  received  while  engaged  therein,  on  the  ground  that  there 
was  a  safer  way  for  conducting  the  business,  the  adoption  of  which  would  have  pre- 
vented the  injury.  Naylor  v.  Hallway  Co.,  (Wis.)  11  N.  W.  Hep.  24.  In  general,  as  to 
the  risks  of  employment,  assumed  by  a  servant  on  entering  the  service  of  his  master, 
see  Railway  Co.  v.  'Prawley.  (Ind.)  9  N.  E.  Rep.  594,  and  note;  Schultz  v.  Railwav  Co.. 
(Wis.)  31  N.  W.  Rep.  321,  and  note;  Railway  v.  Bradford,  (Tex.)  2  S.  W.  Rep.  695,  and 
note;  Hewitt  v.  liailroad  Co.,  (Mich.)  34  if.  W.  Rep.  659,  and  note ;  Scott  v.  Railway 
Co.,  (Or.)  13  Pac.  Hep.  98. 
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tiff  then  tried  to  stop  his  section  by  applying  the  brakes,  going  over  the  six 
or  more  cars  two  or  three  times  and  tightening  the  brakes,  but,  owing  to  sev- 
eral defective  brakes,  he  was  unable  to  do  so.  After  using  all  the  means  in 
his  power  to  stop  the  cars  in  vain,  he  then  went  forward,  and  kept  signaling 
to  the  engineer  to  go  on  and  keep  out  of  the  way,  in  accordance  with  the  rules 
of  the  defendant  company.  Near  the  bottom  of  this  grade  is  a  high  trestle,  on 
which  he  collided  with  another  section  of  the  broken  train.  The  two  sections 
then  kept  on  and  collided  with  the  engines  and  front  section,  which  had  been 
negligently  stopped  by  the  engineer  in  charge,  in  violation  of  rule  No.  100  of 
the  defendant  company,  which  reads  as  follows:  "If  a  train  should  part  while 
in  motion,  train-men  are  required  to  use  great  care  to  prevent  detached  parts 
from  coming  into  collision.  Engine-men  must  give  the  signal  as  per  rule  No. 
39,  and  keep  the  front  part  of  the  train  in  motion  until  the  detached  portion 
is  stopped." 

By  this  collision  the  plaintiff  was  so  injured  as  to  require  the  immediate 
amputation  of  his  leg.  This  action  is  for  the  recovery  of  damages  for  this 
injury.  The  plaintiff  alleges  that  defendant  was  negligent  in  not  supplying 
proper  links,  pins,  and  couplings  of  the  strength  required  in  hauling  trains 
over  the  heavy  grades  on  this  road,  and  in  having  defective  brakes  upon  the 
cars  on  this  train,  whereby  the  plaintiff  was  unable  to  control  the  section  on 
which  he  was  left  when  the  train  broke,  and  because  of  the  negligent,  care- 
less, ami  reckless  locomotive  engineer  in  charge  of  this  train. 

On  the  trial,  plaintiff  offered  to  prove  that  the  grades  upon  the  Sunbury  A 
Lewistown  division  are  heavier  and  greater  than  at  any  point  on  the  main  line 
of  the  Pennsylvania  Railroad  between  Lewistown  and  Altoona,  for  the  pur- 
pose of  showing  that  it  required  greater  strength  of  couplings,  links,  and  pins 
to  the  cars  than  is  ordinarily  required  on  the  main  line  of  defendant,  to  be  fol- 
lowed with  proof  that  defendant  used  no  other  or  different  couplings  on  this 
division  than  on  its  main  line;  that  It  is  the  custom  of  the  defendant  company 
to  use  what  Is  known  as  a  *'pusher"  when  heavy  trains  are  being  hauled  on 
heavy  grades,  for  the  purpose  of  relieving  the  links,  pins,  and  couplings.  The 
object  of  this  offer  was  to  show  negligence  in  the  company  in  not  furnishing 
sufficient  appliances  and  instrumentalities  for  the  proper  and  safe  running  of 
its  trains  on  this  division  under  the  circumstances.  This  the  court  rejected, 
and  is  one  of  the  errors  complained  of. 

Plaintiff  also  offered  to  prove  the  reputation  of  Ed.  Walters  as  a  reckless, 
careless,  and  negligent  engineer, — this  to  establish  his  character  as  an  unfit 
person  to  be  employed,  and  that  his  general  reputation  is  such  that  the  de- 
fendant could  have  known  his  character  by  due  inquiry,  and  that  it  was  negli- 
,gence  not  to  have  done  so  before  employing  him.  This  offer  the  court  also  re- 
jected, and  is  an  error  complained  of. 

The  court  entered  a  compulsory  nonsuit,  which  they  subsequently  refused 
to  take  off,  Bccher,  P.  J.,  filing  the  following  opinion: 

"In  this  case  the  plaintiff,  an  employe  of  the  defendant  company,  was  in- 
jured by  the  parting  of  a  train  on  the  Lewistown  &  Sunbury  division  of  the 
defendant's  road,  on  the  nineteenth  of  October,  A.  D.  1882.  The  accident 
happened  on  a  considerable  grade,  descending  from  north  of  Lewistown  piist 
the  poor-house  to  the  long  trestle  work  near  the  Lewistown  station.  It  oc- 
curred between  six  and  seven  o'clock  in  the  evening.  Plaintiff  alleges  that 
although  a  brakeman  on  the  train  the  company  are  liable. 

"1.  Because  the  train  was  double-headed,  i.  e.,  had  two  engines  at  the  head 
of  the  train,  instead  of  one  at  each  end  thereof,  one  pulling  and  one  push- 
ing; that,  by  putting  both  at  the  head,  and  thus  throwing  the  whole  strain 
on  the  couplings,  the  defendant  was  guilty  of  negligence.  It  is  a  complete 
answer  to  this  to  say  that  it  has  been  repeatedly  held  that  the  master  may 
conduct  his  business  in  his  own  way;  that  the  plaintiff  took  service  with  a 
•company  which  resorted  to  this  method  of  double-heading.    He  should  have 
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declined  entering  upon,  or  abandoned  the  service  after  entering  upon  th» 
same,  when  he  discovered  the  company's  method  of  propelling  trains  in  thi» 
way  by  means  of  double-heading.  All  evidence  as  to  the  methods  of  the  de- 
fendant company  in  using  two  engines  in  drawing  the  same  train  on  other 
roads  of  the  same  company  were  for  the  reasons  given,  if  none  other,  properly 
rejected.  Naylor  v.  Railway  Co.,  5  Amer.  &  Eng.  B.  Gas.  460,  461,  462; 
Ladd  V.  Railroad  Co.,  119  Mass.  412;  Clark  v.  Railroad  Co.,  28  Minn.  69, 
9  N.  W.  Rep.  75,  2  Amer.  &  Eng.  R.  Cas.  240;  Fleming  v.  Railroad  Co.,  6 
N.  W.  Rep.  448;  Qihson  v.  Railway  Co.,  63  N.  Y.  449;  Dillon  v.  Railroad 
Co.,  3  Dm.  820;  Railroad  Co.  v.  Welch,  52  111.  183;  Def>itt  v.  Railroad  Co.„ 
50  Mo.  302;  Kelley*8  AdmWs  v.  Railway  Co.,  53  Wis.  74,  9  N.  W.  Rep.  816, 
cited  in  5  Amer.  &  Eng.  R.  Cas.  469;  Frazier  v.  Pennsylvania  R.  Co.,  38 
Pa.  St.  104. 

"2.  Plaintiff  alleges  negligence  on  part  of  defendant,  because,  out  of  many 
brakes  he  discovered  two  not  in  working  condition, — the  one  with  what 
he  supposes  was  a  chain  too  long,  and  the  other  with  a  dog  or  ratchet  which 
failed  to  act.  The  plaintiff  offered  no  evidence  to  show  that  it  was  known 
to  the  company  that  these  two  brakes  were  out  of  order,  nor  when  they 
became  so.  For  aught  that  appears,  their  condition  may  have  been  the  r^ 
suit  of  the  trip  then  making,  and  besides,  the  company  could  not  be  charged 
with  negligence,  as  between  it  and  its  employes,  upon  the  proof  that  two 
brakes  out  of  thirty  would  not  act.  No  such  doctrine  has  been  announced 
by  any  ciise  within  our  knowledge,  and  it  should  not  be,  as  it  would  hold 
companies  to  a  rule  of  responsibility  which  would  be  unreasonable  and  im* 
possible  of  compliance.  Who  could  say  that  when  the  brakes  of  five  cars 
which  did  act  failed  to  arrest  the  section  on  the  down  grade,  that  the  two 
which  did  not  act  would,  if  added,  have  done  so?  This  would  be  the  merest 
guess  as  to  their  effect.  It  could  not  with  ceitainty  be  said  that  these  two 
non-acting  brakes  were  the  proximate  cause  of  the  accident,  or  even  con- 
tributed thereto.  The  proximate  cause  was  the  breaking  of  the  couplings, 
and  whether  the  non-acting  brakes  would  have  prevented  the  collision  if  tliey 
had  acted  cannot  possibly  be  known.  There  is  but  little  authority  on  the  duty 
of  rail  way  companies  to  have  effective  brakes.  The  cases  generally  arising  out 
of  isolated  cars  in  the  defective  brakes  are  in  Railroad  v.  Kirk,  90  Pa.  St.  15, 
where  a  lumber  car  was  left  standing  on  a  siding  leading  into  plaintiff's  ware- 
house, and  w^as  left  standing  there  beyond  the  time  required  for  its  removal 
by  the  rules  of  the  company.  It  had  a  defective  brake,  and  was  not  blocked, 
80  that  when  a  number  of  cars  from  a  freight  train  were  started  from  main 
track  onto  the  siding  they  struck  this  lumber  car  and  forced  it  into  the  ware- 
house, by  demolishing  warehouse  doors,  and  killed  plaintiff's  son.  who  was 
inside  the  warehouse.  There  was  evidence  that  the  nearest  [front]  car  run- 
ning into  the  siding  had  a  defective  brake.  The  question  of  negligence  (I 
take  U  as  to  the  effective  blocking  of  the  car  on  the  siding,  and  its  being  left 
there  against  the  rules  of  the  company)  went  to  the  jury,  as  also  the  question 
as  to  the  brake  on  the  front  car  of  the  section  colliding.  But  it  will  be  ob- 
served that  leaving  a  single  car  on  a  siding  with  a  defective  brake  and  un- 
blocked, and  permitting  a  section  of  a  train  to  run  on  the  siding  with  a  bad 
brake  on  the  front  car,— and,  as  I  understand  it,  there  was  negligence  in  refer- 
ence to  the  switch  itself, — is  a  very  different  question  than  the  one  in  hand, 
where,  in  a  train  of  some  thirty  to  thirty-five  cars,  two  brakes,  when  applied, 
were  ineffective,  without  proof  that  the  company  knew,  and  without  evidence 
to  show,  that  the  running  of  the  train  had  not  damaged  the  brakes  in  the  very 
trip  then  making.  Thus  there  was  nothing  to  submit  to  the  jury  in  the  matter 
of  the  brakes. 

''Then,  as  to  the  couplings  giving  way,  the  principle  that  the  master  may 
conduct  his  business  to  suit  his  own  views  applies  to  couplings  just  as  to 
double-heading  the  trains.   Couplings  give  way  .from  causes  impossible  of  de- 
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tection  in  advance  of  the  occurrence,  such  as  flaws,  bad  welds,  etc.  TY 
to  show  that  on  the  main  line  the  company  used  different  couplings  was 
rejected,  because,  if  admitted,  then  if  a  similar  accident  happened 
main  line  it  would  be  competent  for  plaintiff  to  show  the  different  coi 
used  on  the  Sunbury  &  Lewistown  road,  and  thus  each  could  be  used  i 
demn  the  other.  There  was  no  evidence  whatever  to  show  that  the 
coupling  was  defective,  unless,  indeed,  it  is  to  be  inferred  and  assume 
it  was  so  from  the  mere  fact  that  it  broke.  This,  of  itself,  would  not 
tute  negligence,  and  make  the  defendant  liable  to  an  employe  who  fo 
his  business  from  fifteen  to  seventeen  months,  and  was  familiar  w^ 
coupling  used  on  the  particular  train. 

"As  to  the  offer  to  show  Engineer  Walters  reckless  by  reputation, 
absence  of  any  proof  of  improper  or  reckless  conduct  in  the  particul 
and  accident,  it  is  sufficient  to  refer  to  what  the  court  has  said  when 
ing  the  several  offers  of  plaintiff. 

"We  decline,  therefore,  to  take  off  the  nonsuit." 

Whereupon  plaintiff  took  this  writ. 

Porter  <&  McKee,  for  plaintiff  in  error. 

The  duty  of  the  master  is  to  select  competent  servants,  and  to  provi 
implements  and  machinery.  Frazier  v.  Railroad  Co,,  38  Pa.  St.  104; 
V.  Railroad  Co,,  73  N.  Y.  38;  Blake  v.  Railroad  Co,,  70  Me.  60;  i 
Oil  Co.  V.  Qilson,  63  Pa.  St.  146;  Mullan  v.  Steam-Ship  Co.,  78  Pa. 
Wood,  Mast.  &  Serv.  376;  GotUeib  v.  Railroad  Co.,  3  N.  E.  Bep.  344 
toay  Co.  V.  Bresmer,  97  Pa.  St.  103;  Railroad  Co,  v.  Keenan,  103  ] 
124;  Jones  v.  Railroad  Co.,  92  N.  Y.  628;  Patterson  v.  Railroad  Co., 
St.  389. 

Geo.  W.  Elder  and  Rufus  C,  Elder,  for  defendant  in  error. 

The  plaintiff  should  have  left  the  employment  upon  the  discovery 
unsafe  manner  iii  which  the  business  was  conducted.  Ballou  v.  Railw 
5  Anier.  &  Eng.  R.  Cas.  480;  Brossman  v.  Railroad  Co.,  6  Atl.  Re 
Whart.  Neg.  8  214;  Baker  v.  Railroad  Co.,  95  Pa.  St.  215;  Ryan  v 
road  Co.,  23  l*a.  St.  384.  There  was  no  negligence  in  the  use  of  the 
ive  couplings.  It  was  the  result  of  an  imperfect  inspection.  Railro 
V.  Fitzpatrick,  42  Ohio  St.  318;  Mackin  v.  Railroad,  135  Mass.  201 ;  f 
V.  Railroad  Co.,  32  Md.  418;  Coal,  etc.,  Co.  v.  McEnery,  91  Pa.  St.  191 
nonsuit  was  properly  entered.  Jennings  v.  Railroad  Co.,  93  Pa.  ^ 
Baker  v  Fehr,  97  Pa.  St.  70;  Railroad  Co.  v.  STurtle,  Id.  450;  Re 
Co.  V.  Terger,  73  Pa.  St.  121. 

Per  Curiam.  After  a  careful  examination  of  this  case,  we  have  fa 
discover  any  evidence  tending  to  show  such  negligence  on  part  of  the( 
ant  or  its  employes  as  would  render  it  liable  for  the  plaintiff's  injuries 
must  therefore  concur  with  the  court  below  in  its  rulings.  The  judgi 
affirmed. 


Onofri  v.  Commonwealth. 

{Supreme  Court  of  Pennsylvania.    October  3,  1887.) 

1.  Criminal  Practick— Trial — Reading  Indictment  to  Jury. 

It  is  entirely  proi>er,  ii])on  a  trial  for  murder,  to  read  the  bill  of  indictmci] 
jury  precisely  as  it  was  found  by  the  grand  jury. 
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%  Samb— WiTNiai— Name  Iki>or8BI)  oh  iKDioTMSirr— Rsfijbal  o?  Coubt  to  Call. 

A  writ  of  error  will  not  lie  to  the  refusal  of  the  court  to  direct  the  district  attor- 
ney to  call  one  whose  name  is  indorsed  upon  the  bill  of  indictment  as  a  witness  lor 
the  commonwealth,  even  if  the  person  be  present  in  court  under  subpoena  of  the 
commonwealth. 
S.  Same — Ihoictment  with  Indobsbments  kay  oo  out  with  Jdbt. 

It  is  not  error  to  allow  the  bill  of  indictment,  with  indorsements  of  a  previous 
trial  and  conviction  and  the  granting  of  a  new  trial,  to  go  out  with  the  jury  against 
the  objection  of  the  prisoner. 

EiTor  to  oyer  and  terminer,  t'hiladelphia  county. 

Indictment  by  the  commonwealth  of  Pennsylvania  against  Achilles  Onofri, 
for  murder. 

The  facts  are  stated  in  the  opinion,  and  in  the  assignments  of  error,  which 
are  as  follows.  (1)  Because  the  court  erred  in  the  second  trial  of  the  cause  in 
overruling  the  objection  of  the  prisoner  to  the  reading  of  the  bill  of  indict- 
ment by  the  clerk  to  the  jury  then  sworn  in  its  then  condition.  (2)  Because 
the  court  erred  in  directing  the  clerk  to  read  to  the  Jury  then  sworn,  the  in- 
dictment, "so  far  as  the  same  was  found  by  the  grand  jury."  (3)  Because 
the  court  erred  in  overruling  the  motion  made  by  the  prisoner,  that  the  court 
direct  the  district  attorney  to  call  the  name  of  Mabel  Cook  as  a  witness  for  the 
common  wealth,  her  name  being  indorsed  upon  the  bill  of  indictment,  she  be- 
ing present  in  open  court  under  subpoena  of  the  commonwealth.  (4)  Because 
the  court  erred  in  instructing  the  jury  as  follows,  in  answer  to  the  prisoner's 
sixth  point:  *'I  have  just  told  you,  in  pursuance  of  the  prisoner's  request, 
what  you  must  do  in  point  of  law.  He  now  asks  me  to  tell  you  that  you  are 
the  judges  of  that  law.  To  declare  the  law,  in  cases  of  this  description,  is  a 
duty  which  the  law  imposes  on  the  court,  and  in  so  doing  it  clothes  the  court 
with  authority  to  declare  the  law,  and  renders  it  the  duty  of  the  jury  to  heed 
the  exposition  of  the  law  by  the  court.  You  have  been  sworn  to  try  the 
cause  according  to  the  law  and  the  evidence,  and  it  is  your  duty  to  administer, 
not  to  make,  the  law.  By  the  law  is  meant  the  law  of  the  land, — the  law  of 
Pennsylvania, — and  not  what  this  person  or  that  supposes  to  be  the  law. 
You  are  to  determine  fi-om  the  evidence  what  are  the  facts,  and  say  whether 
they  come  within  the  law.  In  that  sense  you  are  the  judges  of  the  law  and 
of  the  facts."  (5)  Because  the  court  erred  in  charging  the  jury  as  follows: 
*'I  repeat  what  I  said  before,  that  the  law  supposes  that  men  intend  the  con- 
sequences of  their  acts,  and  when  grievous  bodily  harm  is  inflicted  by  means 
that  are  calculated  to  produce  and  actually  end  in  death,  this  is  evidence  of 
malice,  and  it  is  for  the  defendant  to  point  out  on  their  side  or  the  common- 
wealth's something  which  may  rebut  the  presumption  of  malice  that  would 
otherwise  naturally  arise. "  (6)  Because  the  court  erred  in  charging  the  jury 
as  follows:  "Taking  the  statements  of  the  prisoner,  in  conjunction  with  the 
testimony  as  to  the  condition  of  the  body  and  the  other  evidence  adduced  by  the 
commonwealth,  I  must  confess  that  taking  the  commonwealth's  case  alone  it 
appears  to  me  that  a  pretty  strong  case  is  presented  against  the  accused;  but 
I  must  caution  you  again  that  you  are  the  judges  of  the  facts,  and  I  only  ex- 
press my  opinion  to  aid  you.  Yon  will  take  it,  and  consider  it  only  as  you 
regard  it  to  be  borne  out  by  the  evidence."  (7)  Because  the  court  erred  in 
overruling  the  objection  of  the  prisoner  to  the  bill  of  indictment,  with  indorse- 
ments made  thereon  subsequent  to  the  finding  thereof,  being  handed  to  and 
carried  out  by  the  jury,  when  they  retired  to  deliberate  upon  a  veidict. 

The  verdict  of  the  jury  was  "guilty  of  murder  in  the  second  degree;" 
whereupon  the  prisoner  took  ttiis  writ. 

William  W,  Ker  and  Jos&ph  T.  Ford,  for  plaintiff  in  error. 

The  witness  Mabel  Ck>ok  should  have  been  called,  so  as  to  give  the  prisoner 

the  opportunity  of  cross-examination.    Hale,  P.  C.  157,  note  6,  and  cases 

-cited.    In  criminal  cases  the  jury  are  the  judges  of  the  law  and  the  facts. 


Digitized  by 


Google 


464  ATLANTIC  REPORTER. 

Kam  y.  Com,,  89  Pa.  St.  522;  FosUr  y.  Collner,  107  Pa.  St  805;  Ha 
8ton  y.  Borough  o/Bellevue,  111  Pa.  St  110,  7  Atl.  Rep.  210. 

George  8.  Qraham,  Dist.  Atty.,  for  defendant  in  error 

There  was  no  error  in  reading  to  the  jury  the  indictment  as  found, 
district  attorney  cannot  be  complied  to  call  any  witness.    As  to  the  ii 
ment  going  out  with  the  jury,  the  right  has  been  decided  in  fayor  < 
practice  followed  in  this  case  in  Goersen  y.  Com.,  99  Pa.  St.  888. 

Paxson,  J  The  first  two  assignments  of  error  are  without  merit.  I 
entirely  proper  to  read  the  bill  of  Indictment  to  the  jury.  It  is  not  pret4 
that  it  was  not  read  precisely  as  it  was  found  by  the  grand  jury.. 

The  third  assignment  alleges  that  **  the  court  erred  in  overruling  the  m 
made  by  the  prisoner,  that  the  court  direct  the  district  attorney  to  oaJ 
name  of  Mabel  Cook  as  a  witness  for  the  commonwealth,  her  name  bein 
dorsed  upon  the  bill  of  indictment,  she  being  present  in  open  court  i 
subpoena  of  the  commonwealth. "  It  is  a  sufficient  answer  to  this  to  sa] 
a  writ  of  error  will  not  lie  to  such  refusal  of  the  court.  Nor  do  we  fin< 
error  in  those  portions  of  the  charge  referred  to  in  the  fourth,  fifth,  and 
assignments.    It  would  be  a  waste  of  time  to  discuss  them. 

Tlie  seventh  and  last  assignment  alleges  that  the  court  below  erred  i 
lowing  the  bill  of  indictment,  with  the  indorsements  thereon  to  go  out 
the  jury  iiguinst  the  objection  of  the  prisoner.  The  bill  of  indictme 
always  sent  out  with  the  jury  when  they  retire  to  deliberate  upon  the  vei 
The  whole  difficulty  was  that  a  former  conviction  of  the  prisoner  wt 
dorsed  upon  the  back  of  the  bill.  The  first  conviction  had  ti^n  of  mure 
the  first  degree.  This  conviction  was  not  satisfactory  to  the  trial  judge 
set  it  aside  and  granted  a  new  trial,  upon  the  ground  that  the  weight  o 
evidence  was  against  the  degree  of  murder  as  found  by  the  jury.  Tlie  r 
of  tlie  former  conviction  as  well  as  the  order  granting  the  new  trial,  w? 
dorsed  upon  the  back  of  the  bill.  We  learn  from  the  docket  entries  ii 
case  that  the  prisoner  objected  to  the  bill  of  indictment  being  handed  t 
jury,  with  indorsements  thereon  made  subsequent  to  the  finding  thereof 
that  the  objection  was  overruled,  and  the  jury  instructed  to  pay  no  atte 
to  the  indorsements  upon  the  indictment.  The  bill  of  exceptions  is  sile 
to  tliis  matter,  and  as  there  is  no  exception,  the  point  is  not  properly  b 
the  court.  As,  however,  the  learned  district  attorney  waived  this  omii 
I  do  not  hesitate  to  say  that  it  has  little  merit.  If  there  was  poison,  the 
dote  went  with  it.  The  order  for  a  new  trial  showed  that  the  convictii 
murder  of  the  first  degree  was  wrong.  Upon  the  second  trial  a  convi 
in  the  first  degree  was  not  claimed.  Aside  from  this,  the  learned  judg 
low  instructed  the  jury  that  they  must  entirely  disregard  the  indorsen 
We  must  assume  that  jurors  have  common  sense,  and  pay  some  regard  \ 
instructions  of  the  court.  The  greatest  effect  that  could  be  claimed  fo 
indorsement  is  that  it  brought  home  to  the  knowledge  of  the  jurors  th( 
that  upon  a  former  trial  the  prisoner  had  been  convicted  of  murder  c 
first  degree,  and  that  such  conviction  had  been  set  aside  by  the  court 
chances  are  at  least  even  that  the  jurors  had  such  knowledge  when  the 
tered  the  box.  In  a  case  of  homicide  attracting  as  much  attention  a 
one  did,  the  fact  of  a  former  conviction  must  have  been  known  almo 
every  man  in  the  county,  and  those  who  did  not  know  it  probably  couli 
read,  and  would  be  illy  qualified  for  jury  duty.  It  is  not  pretended  tha 
knowledge  acquired  through  the  newspapers  or  from  other  sources  would 
been  a  ground  of  challenge  to  a  juror;  nor  do  I  see  any  reason  why  it  si 
invalidate  a  verdict  because  acquired  from  the  indorsement  on  the  bill  c 
dictment.    Judgment  affirmed. 
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Horner  o.  Clements  and  others. 
{Oourt  of  Chancery  of  New  Jertey.    November  22,  1887.) 

\.  HUBBAHD  AKD  WlF»—  BSDUCINO  WlF«*8  PEBSOVALTY  TO  P088ES8I05  —  DkJLABATIOK 

OF  Trust.  ,       ^  , 

Complainant's  wife,  while  the  wife  of  a  former  husband,  had  received  certain 
lands  as  a  bequest,  and  had  Joined  her  husband  in  selling  the  same.  Before  the 
parchaae  money  was  paid,  the  husband,  having  the  legal  right  to  the  money,  exe- 
cuted an  instrument  m  which  he  disposed  of  the  same,  by  appointing  a  trustee  to 
receive  it,  and  invest  it  to  the  sole  ana  separate  use  of  his  wife,  and  that  she  might 
by  last  will  dispose  of  it  to  whom  she  saw  fit,  and  renounced  all  his  rights  in  the 
premises.  The  wife  accepted  the  declaration  of  trust,  and  the  trustee  received  the 
money  and  invested  it.  Afterwards  the  wife,  then  the  wife  of  complainant,  by  will 
bequeathed  the  trust  funds  and  proceeds,  absolutely,  to  complainant.  Defendants 
claimed  that  the  first  husband  never  reduced  the  trust  fund  to  possession,  and  there- 
fore bad  no  right  to  dispose  of  it.  Held,  that  it  was  clearly  the  intent  of  the  parties 
that  the  money  should  belong  to  him,  and  that  intent  being  made  known  and 
acted  upon,  the  declaration  of  trust,  and  the  execution  of  the  will  by  the  wife  under 
the  power,  were  binding  on  all  parties. 

8.  PowBB— Execution  by  Wilzt-Rbvogation  by  Tbubtbb. 

A  husband  executed  a  declaration  of  trust  in  favor  of  his  wife  of  certain  fundSf 
which  she  accepted,  and  ttie  trustee  received  the  funds.  Afterwards  the  wife,  b/ 
a  last  will,  bequeathed  the  proceeds  of  the  trust  funds  to  complainant,  her  seo^ 
ond  husband.  The  trustee  Anally  invested  the  trust  fund  in  a  house  and  lot,  and 
took  the  title  in  the  name  of  the  wife,  who,  with  complainant,  occupied  the  same 
at  the  time  of  her  death.  Defendants  claimed  that  this  investment  was  a  revocation 
of  the  testamentary  gift  to  complainant.  Held,  that  the  will  could  not  be  revoked 
by  any  act  of  the  trustees,  and  in  the  absence  of  a  formal  revocation  by  the  testatrix, 
the  bequest  to  complainant  is  valid. 

3.  Bamb— Chakgb  or  Fund 

A  wife,  by  a  last  will,  bequeathed  a  trust  fund  in  her  &Yor  to  complainant,  her 
husband.  Prior  to  her  death  the  trustee  invested  the  trust  fund  in  a  house  and  lot, 
and  took  the  title  in  the  name  of  the  wife.  Held^  that  the  identity  of  the  fund  being 
clear,  the  taking  of  the  title  by  the  trustee  in  the  name  of  the  cestui  que  truri  did  not 
defeat  complainant's  right  to  recover  the  fund. 

Bill  for  relief. 

J.  W.  Wartman  and  J,  J,  Crafidall,  for  complainant.    C.  Q.  Garrison,  for 
defendants. 

Bird,  Y.  C.  This  suit  was  instituted  for  the  purpose  of  procuring  a  decree 
declaring  that  certain  moneys  invested  in  a  house  and  lot  were  trust  funds, 
and  that  the  complainant  had  a  lien  on  said  house  and  lot  by  virtue  of  the  facts 
which  are  in  the  case,  as  stated  in  the  bill  and  admitted  in  the  answer,  or 
clearly  established  by  proof.  To  come  to  a  right  understanding  of  the  ques- 
tion in  controversy,  it  is  desirable  to  state  the  facts  together  with  the  period 
of  time  when  they  arose.  The  complainant,  John  Horner,  Is  the  second  lius- 
band  of  Mary  Ann,  a  daughter  of  Merritt  Horner.  Merritt  Homer  died  in 
1843,  seized  of  ceilain  lands  which  descended  to  his  heirs  at  law,  Mary  Ann 
being  one  of  them;  she  was  then  the  wife  of  John  Qrivison.  Afterwards 
proceedings  were  taken,  and  a  division  of  the  said  lands  duly  effected  between 
the  tenants  in  common,  a  portion  thereof  being  assigned  to  the  said  Mary  Ann, 
Mary  Ann  and  her  husband  joined  in  selling  her  portion  to  her  brother  Merlin 
Horner  for  the  sum  of  $1,925.  It  is  admitted  that,  as  the  law  then  stood,  the 
money  which  was  received  for  the  sale  of  said  land  became  the  property  of  her 
husband,  and  that  he  had  the  right  to  dispose  of  it  at  his  pleasure,  and  that 
he  did  make  disposition  of  it,  or  attempted  to,  by  an  instrument  in  writing, 
in  and  by  which  he  recited  the  manner  in  which  he  beciime  possessed  of  it, 
and  also  his  desire  to  secure  it  for  the  benefit  of  his  said  wife,  and  appointed 
William  Horner,  brother  of  said  wife,  to  receive  the  said  money  from  Merlin 
Horner,  who  had  purchased  the  land,  and  ordered  him  to  invest  the  same  in 
his,  the  said  William  Homer's,  own  name,  on  lands  secured  by  mortgage  in 
this  state,  and  to  keep  the  same  invested  for  the  sole  and  separate  use  of  said 
v.llA.no.6— 30 
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wife  during  her  natural  life,  and  from  time  to  time,  as  the  same  migh 
ceived,  to  pay  over  the  interest  and  proceeds  thereof  for  her  sole  and  s 
use,  without  any  interference  by  him,  the  said  John  Grivison,  or  any 
husband  which  she  might  have;  lier  receipt,  whether  she  be  ferM  co 
feme  sole^  to  be  full  and  sufficient  acquittance  thereof;  and  declaring, 
by  the  said  writing,  that  it  should  be  lawful  for  her  at  any  time  duri 
life,  whether  married  or  single,  by  her  last  will  and  testament,  or  by 
ing  in  the  nature  of  a  last  will  and  testament,  signed  by  her  in  the  p 
of  two  witnesses,  to  designate  and  appoint  any  person  or  persons  to  Ik 
ceive,  and  acknowledge  the  said  purchase  money  absolutely  after  her 
and,  in  case  of  her  failure  to  make  any  such  designation  orappointmei 
the  said  purchase  money,  and  any  interest  thereon  in  arrears,  should 
be  distributed  to  her  next  of  kin,  in  such  shares  and  proportions  as  thej 
be  entitled  to  have  and  receive  in  personal  property  of  which  she  mi: 
lawfully  possessed  in  her  own  right  and  estate;  and  that  thereupon  t 
William  Horner,  his  executors,  administrators,  or  assigns,  should  pay 
said  purchase  money,  and  any  arrears  of  interest  unpaid  ajt  the  decease 
wife,  to  such  persons  as  she  might  so  designate  or  appoint;  or,  in  dei 
such  designation  or  appointment,  then  to  the  next  of  kin,  as  aforesa 
also  declaring,  in  and  by  the  said  instrument,  that  his  true  meaning  \i 
the  said  William  Horner  might,  instead  of  receiving  from  the  said 
Horner  the  said  purchase  money,  secure  all,  or  any  portion  thereof 
bond  and  mortgage;  and  also  declaring  that,  in  case  of  payment  of  all 
of  the  moneys  so  invested,  the  said  William  Horner,  his  executors,  ai 
trators,  or  assigns  should  from  time  to  time,  as  often  as  it  became  ne< 
reinvest  the  same,  or  any  part  thereof,  upon  bond  and  mortgage,  as  afi 
and  hold  the  same  in  trust,  as  thereinbefore  stated.  This  trust  the  said  1 
Horner  accepted  by  a  declaration  in  writing,  acknowledging  receipt  of  1 
of  81,225,  secured  by  bond  and  mortgage,  and  the  balance  in  cash.    1 

declaration  of  trust  bears  date  the day  of ,  1846.    On  the  I 

seventh  day  of  November,  1847,  John  Grivison  departed  this  life,  leai 
said  wife,  Mary  Ann,  surviving.  On  the  twenty-eighth  day  of  Augi 
lowing,  the  complainant  intermarried  with  the  said  Mary  Ann,  and 
twelfth  day  of  April,  1851,  the  said  Mary  Ann  made  and  published  1 
will  and  testament,  intending  thereby  to  comply  with  the  powers  and  i 
ments  of  the  declaration  of  trust  made  by  her  former  husband.  In  and 
will  she  refers  to  and  recites  the  said  declaration  of  trust,  and  theappoi 
of  said  William  Horner  as  trustee,  and  the  powers  committed  to  hli 
which  she  declared  and  provided,  in  substance,  that  in  pursuance  of  tfa 
and  privileges  conferred  on  her  by  the  said  declaration  of  trust,  and 
desire  to  dispose  of  the  moneys  therein  mentioned,  according  to  her  m 
wishes,  she  made  and  constituted  the  said  writing,  and  declared  the  i 
be  her  last  will  and  testament,  in  and  by  which  she  gave  and  bequea 
her  husband,  John  Homer,  all  the  said  moneys  then  in  the  hands  or  ui 
control  of  her  brother,  William,  trustee,  as  aforesaid,  or  in  the  hands 
trol  of  his  legal  representatives  in  case  of  his  death,  amounting  in  ail 
therein  declared,  to  the  sum  of  81,925  of  principal,  and  all  interest  du 
become  due  after  her  decease;  further  declaring  that  all  of  said  mone 
to  vest  in  and  become  absolutely  the  property  of  her  said  husband  imm 
after  her  death.  She  thereby  appointed  her  husband  the  executor  of  I 
last  will.  On  the  seventh  day  of  February,  1863,  the  said  trustee,  T 
it  is  alleged,  with  a  view  of  further  facilitating  the  enjoyment  of  the  s« 
fund  of  the  said  Mary  Ann,  invested  the  same  funds  in  a  lot  of  Ian 
city  of  Camden,  taking  the  title  in  the  name  of  the  said  Mary  Ann,  he 
nothing  from  her  to  indicate  the  trust,  or  to  secure  the  payment  of  I 
chase  money,  in  which  form  the  said  money  remained  invested  unti 
the  .*.—-.  day  of  January*  1876,  when  the  said  Mary  Ann  departed  t 
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after  which  her  said  last  will  and  testament  was  admitted  to  probate.  The 
said  Mary  Ann  died  in  possession  of  the  said  house  and  premises,  and  from 
thence  until  now  her  said  husband,  the  present  complainant,  has  been  in  the 
undisturbed  possession  thereof.-  It  is  alleged  in  the  bill  of  complaint  that  his 
right  to  the  possession  has  been  questioned  by  the  heirs  at  law  of  the  said  Mary 
Ann. 

Prom  these  facts  the  defendants  seek  to  establish  certain  legal  principles 
upon  which  they  rest  their  case.  They  insist,  in  the  first  place,  that  John 
Grivison  had  no  further  interest  in  the  consideration  money  received  for  said 
lands  after  the  said  sale  until  he  had  reduced  them  to  actual  possession,  which 
he  never  did,  and  that  his  admitted  disposition  of  them  by  the  instrument  re- 
cited in  the  bill  was  invalid,  and  of  no  effect,  and  that  he  did  not  thereby  de- 
stroy her  power  or  right  of  dealing  with  the  fund  after  his  death  according  to 
her  own  wishes,  and  that  all  investments  made  by  her,  or  at  her  request,  or  upon 
her  directions,  were  valid  and  effectual  independently  of  the  said  supposed 
declaration  of  trust.  It  is  further  insisted  that  the  investment  of  the  said 
funds  in  the  house  and  lot,  by  her  consent,  or  upon  her  directions,  was  a  rev- 
ocation of  the  testamentary  disposition  of  the  said  fund,  and,  therefore,  a 
destruction  of  any  rights  which  had  been  secured  to  the  complainant  in  and 
by  the  said  last  will  and  testament. 

Mrst,  What  ought  the  judgment  of  the  court  to  be,  as  to  the  legal  effect  of 
the  action  of  John  Grivison  and  Mary  Ann,  his  wife,  upon  the  execution  of 
the  paper  purporting  to  be  a  declaration  of  trust  by  him,  and  the  delivery  of 
it  to  her,  and  her  acceptance  of  it;  it  distinctly  reciting  the  facts  above  enu- 
merated, showing  his  claim  of  ownership  to  the  said  funds,  her  acquiescence 
in  that  ownership,  and  heracknowledgmentof  the  validity  of  his  claim  by  the 
execution  of  power  afterwards  by  her,  in  and  by  which  she  gave  the  said  funds 
to  the  present  complainant?  It  appears  that  the  title  to  this  land  was  in  her; 
the  land  wlis  afterwards  sold,  and  before  the  money  was  paid,  the  declaration 
of  trust  was  made,  and,  it  must  be  presumed,  with  her  consent,  for  she  ae^ 
oepted  it,  and  afterwards  recognized  it  by  attempting,  at  least,  to  comply  with 
all  its  provisions  or  requirements*  If  the  husband  had  not  actually  reduced 
those  moneys  into  possession,  it  is  conceded  that  he  had  a  right  to  do  so.  I 
think  it  must  also  be  conceded  that  both  parties  intended  to  treat  them  the 
same  as  though  they  had  actually  been  reduced  to  such  possession  by  the  hus- 
band. There  seems,  therefore,  to  be  no  necessity  for  holding  that  the  hus- 
band did  not  acquire  a  legal  right,  because  the  formality  of  passing  the  money 
over  to  him  was  not  performed,  when  both  he  and  his  wife  regarded  it  as  act- 
ually done.  There  are  a  multitude  of  cases  illustrating  the  familiar  doctrine 
that  courts  of  equity  will  regard  as  accomplished  or  performed  that  which  the 
parties  intended  should  be  performed,  when  that  intention  has  once  been  made 
known  and  acted  upon.  That  just  and  salutary  rule,  I  think,  may  safely  be 
applied  to  the  case  in  hand.  I  conclude,  therefore,  that  the  declaration  of 
trust,  the  acceptance  of  it  by  Mary  Ann,  and  the  execution  of  the  power 
therein  conferred  upon  her,  by  her,  were  legitimate  and  binding  upon  all  par- 
ties interested. 

Secondly,  Was  the  investment  of  the  funds  m  the  house  and  lot,  in  the  name 
of  Mary  Ann,  a  revocation  of  the  testamentary  gift?  I  cannot  understand 
how,  upon  principle,  it  can  have  any  such  effect.  There  is  nothing  to  show 
that  such  was  her  intention,  either  directly  or  indirectly.  The  taking  the  title 
to  a  tract  of  land  in  her  name,  the  consideration  of  which  was  these  trust 
funds,  was  no  more  an  act  revoking  her  last  will  than  the  taking  of  a  mort- 
gage in  her  name  securing  those  funds.  In  either  event  there  would  be  no 
difficulty  in  tracing  the  funds.  In  either  event  the  act  would  be  the  act  of 
the  trustee,  William  Horner,  her  brother,  and  not  her  act.  The  performance 
of  it  might  be  with  or  without  her  consent.  Her  consent  was  not,  and  could 
not  be,  essential,  so  long  as  the  act  was  the  act  of  one  authorized  to  perform 
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it.  The  performance  of  the  act,  (the  execution  of  the  deed,  in  this  case,  or  of 
a  mortgage  in  the  case  supposed.)  might  be  irregular  or  a  departure  from  the 
power  under  which  the  trustee  is  authorized  to  act;  but  the  irregularity  of  an 
act,  or  the  departure  from  the  strict  line  of  duty  by  the  standard  of  the  instru- 
ment creating  the  trust,  certainly  cannot  be  urged  as  a  destruction  of  the 
trust  itself.  Nor  is  the  investment  a  revocation  of  any  power  which  has  been 
duly  executed  according  to  such  declaration  of  trust.  It  seems  to  me  that  it 
would  be  a  very  dangerous  doctrine  to  hold  that  wherever  a  donee,  after  the 
exercise  of  a  power  conferred,  destroys  the  operation  and  effect  of  the  instru- 
ment by  which  the  power  is  exercised,  simply  because  a  consent  is  given  to 
some  use  or  disposition  of  the  funds,  which  is  the  object  of  the  new  power, 
in  a  manner  not  precisely  contemplated  by  the  original  declaration  of  trust 
which  gives  the  power.  In  this  case  the  only  departure  or  irregularity,  was 
in  investing  the  moneys  by  taking  an  absolute  title  in  fee  for  the  land,  rather 
than  a  mortgage;  the  money,  nevertheless,  being  secured,  its  identity  placed 
beyond  dispute,  and  the  object  in  no  wise  indeterminate.  I  can  find  noth- 
ing in  the  case  to  signify  the  slightest  intention  on  the  part  of  Mary  Ann  to 
revoke  her  last  will.  It  was  allowed  to  go  to  probate,  and,  so  far  as  appears, 
without  any  resistance  by  her  heirs  at  law  or  next  of  kin.  80  there  does  not 
appear  to  have  been  either  a  revocation,  or  an  attempted  revocation.  And, 
therefore,  the  statute,  (Revision,  1248,  §  23,)  which  requires  that  all  written 
revocations  of  wills  shall  be  executed  in  the  same  manner  that  wills  are  re- 
quired to  be  executed,  has  not  been  complied  with,  nor  the  general  rule  of  ev- 
idence that  the  proof  to  overcome  the  force  of  an  existing  will,  or  a  paper 
writing  purporting  to  be  a  will,»must  be  of  the  same  character  and  force,  both 
as  to  credibility  and  the  number  of  witnesses,  as  is  essential  to  establish  a 
will.  Boylan  v.  Meeker,  28  N.  J.  Law,  274-285;  Mvndy  y.  Mundy,  15  N. 
J.  Eq.  290. 

Where,  then,  is  the  fund  given  by  the  will?  Can  it  be  traced?  It  is  ad- 
mitted that  the  trustee  invested  it  in  the  house  and  lot  named  in  the  bill.  Is 
the  legatee  deprived  of  it  because  the  trustee  was  recreant?  Is  it  only  neces- 
sary for  a  trustee  to  divert  the  funds  in  his  hands,  or  to  invest  them,  in  the 
name  of  another,  in  order  to  deprive  a  legatee  or  donee  of  his  just  rights? 
Hitlierto  courts  of  equity  have  not  allowed  such  considerations  to  prevail.  If 
the  trustee  had  kept  these  moneys  in  his  own  pocket,  or  had  invested  them 
in  his  own  name  on  bond  and  mortgage,  or  in  the  purchase  of  real  estate,  he 
could  be  compelled  to  account  for  them,  or  the  mortgage  could  be  laid  hold  of 
in  the  one  case,  the  land  itself  in  the  other.  Wrong-doing  can  never  so  shorten 
the  arm  of  the  court  that  it  cannot  save  such  funds.  And  taking  title  in  the 
name  of  another,  even  the  donee  of  the  power,  cannot  overcome  the  equity^ 
after  the  donee  has  exercised  the  power. 

Counsel  for  the  defendants  interposed  the  doctrine  of  laches,  saying  that 
the  complainant  had  slept  on  his  rights  for  23  years.  Not  23,  for  the  testa- 
trix did  not  die  until  in  1876,  about  25  years  after  she  made  her  will,  and 
about  13  after  the  purchase  of  the  lot.  This  being  so,  and  the  husband  and  le^- 
tee  being  in  possession  of  the  lot  and  premises,  and  no  question  having  been 
raised  until  recently,  I  am  persuaded  that  it  was  not  his  duty  to  open  this  liti- 
gation sooner.  It  is  not  shown  that  any  one  has  suffered,  nor  that  he  has 
gained  any  advantage. 

I  will  advise  a  decree  making  the  entire  fund,  together  with  the  costs  of  this 
suit,  a  lien  on  the  house  and  lot  in  question,  and  that  a  sale  be  made  to  raise 
the  amount  due,  together  with  the  costs  of  execution,  unless  the  defendants, 
or  some  of  them,  pay  the  same  within  30  days  from  the  time  of  the  servioe  of 
this  decree  on  their  solicitor.  No  costs  will  be  allowed  against  the  defendants 
personally. 
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Wood  and  another  v,  Alpattqh  and  another. 

(Oouri  of  Chancery  of  New  Jersey.    November  3D,  1887.) 

Mastkb  and  Sbbyakt— Contract  or  Hibino — Incompktenct — Estoppkl. 

Complainants,  having  the  reputation  of  being  good  practical  potters,  conflicted 
with  defendants  to  take  charge  of  their  pottery,  for  $3,000  per  year  each,  and  10  per 
cent,  of  the  profits,  which  defendants  gaarautied  should  produce  $2,000  to  each  an- 
nually. With  the  knowledge  of  defendants,  attempts  were  made  bjr  complainants 
to  manufacture  ware  of  a  peculiar  character,  the  experiments  lasting  some  time 
and  proving  failures.  The  pottery,  under  complainants'  management,  turned  out 
goods  of  the  value  of  $200,000  per  year  beside  these  failures.  Defendants  credited 
complainants  on  their  books  with  the  $2,000  a  year  each  for  two  years,  and  in  their 
advertisemen  ts  referred  to  the  good  workmanship  shown  by  their  wares.  They  paid 
complainants  tlie  $3,000  salary,  but  refused  to  pay  the  $2,000  guaranty,  alleging 
heavy  losses  owing  to  the  unskillful  management  and  neglect  of  complainants. 
The  evidence  showed  that  defendants,  while  not  practical  potters,  had  considerable 
knowledge  of  the  art.  Ifeid,  that  defendants  were  liable  on  their  guaranty,  the 
circumstances  showing  no  fraud  or  deception  on  the  part  of  complainants,  and 
defendants  having  encouraged  them  to  continue  their  experiments  with  knowl- 
edge of  their  failures,  and  having,  with  such  knowledge,  given  them  credit  for  the 
amount  guarantied. 

Bill  for  account. 

James  8.  Aitkin^  for  coinplainant8«  Q.  Z).  W.  Vroom  and  R»  Cfummere, 
for  defendants. 

BiBD,  y.  G.  The  complainants  ask  that  the  defendants  may  be  ord«%d  to 
account  to  them  for  services  rendered  under  an  agreement.  On  the  seventh 
day  of  May.  1883,  the  complainants  and  defendants  entered  into  a  written 
agreement,  in  and  by  which  it  was  recited  that  the  said  defendants  owned 
and  o})erated  a  pottery  manufactory  in  the  city  of  Trenton,  and  that  they 
had  agreed  to  employ  the  said  complainants  to  superintend  and  manage  the 
manufacturing  part  of  the  business,  including  the  decorating  department, 
and  taking  the  entire  charge  of  the  works,  the  employment  of  hands»  and  the 
selection  of  materials,  after  which  recital  it  was  agreed  between  the  said 
parties  that  the  said  defendants  should  employ  the  complainants  to  take  sucli 
entire  charge  and  management  of  the  manufacturing  department  of  their  pot- 
tery, including  the  decorating  department,  for  the  term  of  three  years  and 
two  months  from  the  date  of  said  agreement;  and  the  complainants  agreed  to 
enter  into  the  employment  of  the  said  defendants,  and  to  take  the  entire  charge 
of  the  manufacturing  department  of  said  pottery,  and  to  give  their  whole 
time,  labor,  and  skill  towards  the  proper  management  of  the  said  business 
during  said  term;  and  the  said  defendants  further  agreed  that  they  would 
pay  for  said  services  during  the  said  period  a  salary  of  $3,000  a  year  to  each 
of  the  complainants  in  weekly  payments,  and  also  10  per  cent,  of  the  profits 
of  the  business,  which  profits  they  guarantied  should  produce  to  the  said  com- 
plainants at  least  the  sum  of  $2,000  a  year  each.  Under  this  agreement  the 
complainants  tools  charge  of  the  works  of  the  defendants.  They  say  in  their 
bill  that  they  were  practical  operators  in  pottery  work.  They  continued  in 
the  employ  of  the  defendants  until  they  were  discharged  in  the  month  of 
March,  1886.  Their  salary  of  $3,000  a  year  was  all  paid,  except  a  very  small 
amount,  but  nothing  additional, — no  part  of  the  profits  which  it  is  alleged 
were  made  have  been  paid.  They  say  that  they  are  ignorant  of  the  accounts 
of  the  business,  and  pray  that  an  accounting  may  be  ordered.  The  defendants 
admit  the  agreement,  and  that  the  complainants  entered  into  their  employ 
thereunder,  and  continued  therein  until  they  were  discharged  in  March,  1886, 
just  prior  to  the  time  when  the  agreement  would  have  expired  by  its  own 
limitation.  They  insist  that  there  is  nothing  due  the  complainants,  because 
of  tlieir  unskillful  management  of  the  business  which  was  committed  to  their 
charge  under  and  by  virtue  of  the  agreement.    They  say  that  they  had  no 
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practical  knowledge  themselves  of  the  manufacture  of  pottery,  and  relied 
upon  the  complainants,  but  that  thej  so  unfaithfully  performed  their  duties 
that  great  loss  resulted  to  the  defendants. 

Ought  there  to  be  an  accounting?  And  whether  an  accounting  or  not, 
ought  the  defendants  to  be  charged  with  the  $2,000  profits  which  they  guar- 
antied to  the  complainants  ?  The  accounting  is  resisted  by  the  defendants  on 
the  ground  of  unskillful  management  of  their  pottery  by  the  complainants. 
It  is  alleged,  because  of  such  unskillful  management,  they  suffered  great  loss, 
and  that  no  profits  were  made.  It  is  undoubtedly  true  that  certain  portions 
of  the  work  undertaken  by  the  complainants  were  failures.  They  undertook 
to  manufacture  what  they  called  "Bone China,"  "Imperial China,"  "Vitrified 
China,"  and  "Underglazed  Decorated  Ware,"  and  all  proved  failures  except, 
perhaps,  the  imperial  china,  of  which  more  hereafter.  The  responsibility  for 
these  undertakings,  and  for  the  failures,  is  all  charged  by  the  defendants  upon 
the  complainants.  It  is  insisted  that  the  complainants  represented  themselves 
as  able  to  make  the  manufacture  of  these  various  wares  a  complete  success, 
and  that  they,  in  so  many  words,  guarantied  the  defendants  that  such  should 
be  the  result  of  the  undertaking.  Upon  such  representations,  the  defendants 
permitted  the  complainants  to  proceed  to  make  the  necessary  purchases  of  the 
materials,  and  to  construct  the  proper  works,  and  they  also  advertised  such 
wares  upon  the  belief  that  the  effort  would  be  successful,  and  received  large 
orders  from  Boston,  from  Chicago,  and  from  Pittsburgh,  and  other  places, 
amounting  in  all  to  many  thousands  of  dollars;  and  that  a  short  time  after 
the  orders  were  filled,  complaints  were  made,  and  the  goods  returned,  either 
to  the  entire  loss  of  the  defendants  or  nearly  so.  In  some  instances  they  were 
permitted  to  supply  the  orders  with  other  goods.  It  is  proper  to  state  that 
the  goods  enumerated  were  not  all  the  goods  that  were  manufactured;  they 
also  manufactured  at  the  same  establishment  a  very  large  amount  of  plain 
white  ware,  amounting  in  all  to  about  $200,000  worth  each  year;  yet.  In  fact, 
the  insistraent  is,  upon  the  part  of  the  defendants,  that  no  profits  resulted  to 
them  from  the  manufacture  of  wares  as  a  whole. 

Taking  these  statements,  and  giving  the  defendants  the  full  benefit  of  them, 
the  question  still  arises,  under  the  circumstances  of  this  case,  are  the  com- 
plainants entitled  to  an  accounting  in  order  to  ascertain  whether  any  profits 
accrued  in  this  business  during  the  continuance  of  their  services,  of  which 
they  are  entitled  to  a  share?  Now,  it  is  to  be  observed  that  one  of  the  defend- 
ants, Mr.  Magowan,  was  not  entirely  ignorant  of  the  manufacture  of  pottery 
ware.  He  was  inquired  of  whether  he  could  say  of  his  own  knowledge  what 
the  quality  of  certain  wares  was.  He  said  that  he  could,  and  that  he  was  well 
acquainted  with  several  receipts  for  manufacturing  pottery,  and  that  he  had 
given  a  great  deal  of  time  and  attention  to  it.  Answering  further  upon  the 
subject,  he  said  that  he  was  thoroughly  acquainted  with  it,  so  much  so  that 
in  speaking  of  the  result  of  the  experiment  of  manufacturing  imperial  china* 
he  said  that  it  was  very  bad  indeed.  It  is  important  to  bear  this  fact  in  mind. 
It  is  entitled,  together  with  other  circumstances,  to  great  weight  in  the  fur^ 
ther  consideration  of  the  question  now  before  me.  Mr.  Magowan  describes 
the  imperfections  of  the  wares  that  were  produced;  specifically  characterizes 
the  different  defects,  and  the  consequences  of  those  defects  to  the  firm.  He 
also  tells  what  produced  the  defects.  He  says  that  they  were  caused  by  bad 
management  in  and  about  the  kilns,  and  by  a  lack  of  attention  to  the  placing 
of  saggers  and  keeping  the  saggers  in  proper  condition,  so  that  when  the  ware 
was  being  fired  the  dirt  would  fall  upon  the  ware  and  become  mixed  with  it. 
It  appears  from  Mr.  Magowan's  testimony  that  he  knew  of  this  unskillful 
management  and  of  these  imperfect  wares  from  the  first,  and  that  during  the 
first  six  months  of  their  employment  he  frequently  called  the  attention  of  the 
complainants  to  them,  and  to  the  great  loss  which  they,  Alpaugh  &  Magowan, 
were  sustaining  by  such  management.    According  to  Mr.  Magowan 's  testl- 
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mony,  so  serioasly  was  he  impressed  with  the  failnre  of  these  complainants  to 
accomplish  what  the  defendants  expected  of  them,  that  they  early  contem- 
plated discharging  them,  and  would  have  done  so  had  it  not  been  for  the  difficulty 
of  getting  any  one  else  to  take  hold  of  the  work,  and  to  carry  it  on  for  them. 
It  sliould  be  noted  in  this  connection  that  the  defendants  had  every  oppor- 
tunity to  know  that  these  peculiar  kinds  of  wares,  which  were  called  '*special- 
ties, "  were  not  manufactured  so  as  to  be  acceptable  to  their  customers,  and  that 
the  experiments  were  failures.  This  view  of  the  c^ise  is  enforced  by  the  con- 
sideration that  each  one  of  these  undertakings  to  manufacture  the  specialties 
above  named  was  an  experiment.  The  testimony  makes  it  perfectly  clear  that 
the  defendants  so  understood  it.  It  cannot  be  said,  therefore,  that  the  entire 
responsibility  for  the  undertaking  rested  with  the  complainants,  and  that  the 
consequences  should  be  visited  upon  them  alone.  As  intimated,  within  six 
months  an  experi ment  was  tried  which  proved  a  failure.  The  defendants  were 
fully  apprised  of  it  by  the  ill  success  with  which  the  wares  met  when  put  upon  the 
market,  and  by  the  fact  that  large  numbers  of  them  were  returned  to  them  by 
their  customers.  They  spoke  to  the  complainants  about  the  misfortune  in  that 
particular.  The  complainants  acknowledged  that  they  had  made  a  mistake, — 
that  the  effort  was  not  a  success;  but  the  defendants  allowed  them  to  go  on,  and 
to  make  other  experiments  in  other  specialties  from  time  to  time,  each  one,  as 
has  been  said,  being  fruitless.  The  complainants,  it  is  true,  were  represent- 
ing themselves  to  the  defendants  as  expert  manufacturers  of  pottery,  and  as 
able  to  manage  the  large  concern  of  the  defendants  with  success,  but,  at  the 
same  time,  they  had,  in  the  course  of  their  employment,  demonstrated  their 
inability  to  manufacture  the  specialties  which  the  defendants  thought  were  so 
desirable.  After  this  demonstration,  the  defendants  had  no  right  to  go  fur- 
ther. It  seems  to  me,  upon  the  plainest  piinciples,  that  they,  being  the  own- 
ers of  the  establishment,  not  only  had  the  right,  but  it  was  their  duty,  to  pre- 
vent any  further  experiments,  unless  they  were  willing  to  experiment  at  their 
own  cost.  It  seems  to  me  that  it  would  be  a  strange  doctrine  if  servants  or 
employes,  whether  skilled  or  unskilled,  should  be  held  responsible,  without 
special  agreement,  for  every  effort  made  by  them,  by  way  of  change  or  other- 
wise, to  advance  the  interests  of  their  masters  or  their  employers;  and  espe- 
cially does  this  seem  to  me  to  be  the  proper  view  when  such  change  or  effort 
is  made  with  the  full  knowledge  and  consent  of  the  master  or  employer.  No 
steps  were  taken  in  these  experiments  without  the  defendants'  knowledge. 
They  were  first  consulted  with,  and  in  every  instance,  if  they  did  not  advise 
and  order  the  experiment,  they  consented  thereto.  I  think  it  may  be  safely 
said  that  they  not  only  approved  of  their  undertaking,  but  were  anxious  that 
it  should  be  made.  They,  no  doubt,  had  great  confidence  in  success,  for  they 
required  great  speed  in  the  work,  and  they  advertised  their  specialties  very  ex- 
tensively, long  before  any  goods  had  actually  been  produced  from  the  kilns, 
and  solicited  orders  before  there  was  any  demonstration  whatever  that  the  suc- 
cess would  be  complete.  These  views  are  strengthened  by  the  facts  which  will 
appear  in  the  consideration  of  the  liability  of  Alpaugh  &  Magowanon  their  guar- 
anty of  profits  to  the  extent  of  at  least  $2,000  to  Wood  and  Barlow,  which 
question  we  will  now  consider. 

Are  Alpaugh  &  Magowan  liable  on  their  guaranty  to  Wood  and  Barlow 
that  each  of  theirshares  of  the  profits  should  amountto  at  least  $2,000  ayear? 
The  language  of  the  agreement  respecting  this  is  in  these  words:  **And  the 
said  party  at  the  first  part  do  agree  that  they,  the  said  parties  of  the  second 
part,  shall  receive  for  their  said  services  during  the  said  period  the  salary  of 
$3,000  a  year  each,  payable  in  weekly  payments.  And  do  further  agree  that 
said  Wood  and  Barlow  shall  also  have  and  be  entitled  to  ten  per  cent,  of  the  net 
profits  of  said  business  during  said  period.  And  said  party  of  the  first  part 
do  guaranty  that  said  profits  shall  bring  in  to  said  party  of  the  second  part  a 
sum  of  at  least  $2,000  a  year  to  each  of  them,  and  said  salary  and  profits  to 
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begin  on  the  twenty-first  day  of  May,  1885."  This  is  the  contract  respecting 
salary  and  profits  put  in  writing  by  the  parties.  It  is  as  plain  and  exact  as 
words  can  make  it,  without  polish  or  circumlocution.  Its  meaning  is  as  certain 
as  the  language  is  plain.  There  is  no  possible  ground  for  doubt  because  of 
ambiguous  words  or  phrases,  or  of  condict  between  different  sentences.  Al- 
paugh  &  Magowan  guarantied  that  said  profits  should  bring  in  to  Wood  and 
Barlow  a  salary  of  at  least  $2,000  a  year  to  each  of  them.  If  any  part  of  the 
contract  is  binding  upon  either  of  the  parties  thereto,  this  certainly  is.  Under 
every  rule  of  law,  this  written  agreement  must  prevail,  unless  it  was  procured 
by  fraud,  or  unless  there  whs  a  mistal^e  made  in  the  insertion  of  it,  or  unless 
it  has  been  varied  subsequently  by  another  agreement,  or  unless  Wood  and 
Barlow  have  been  guilty  of  gross  neglect  or  inefficiency  in  the  discharge  of  their 
duties  as  managers, — guilty  of  neglect  or  inefficiency  in  discharge  of  their  duty 
arising  out  of  the  written  contract.  I  cannot  find  that  there  was  any  fraud  in 
the  conception  of  the  contract,  or  in  its  execution.  The  particular  clause  ar- 
restee! the  attention  of  Alpaugh  when  it  was  first  read  in  his  hearing,  and  its 
object  and  purport  were  then  considered  and  discussed  in  the  presence  of  ail 
the  parties  thereto,  and,  after  a  clear  understanding  respecting  it,  the  instru- 
ment was  signed.  And  when  the  circumstances  which  led  to  the  execution 
of  this  contract  are  presented  and  considered,  it  will  be  seen  that  Wood  and 
Barlow  neitlier  said  nor  did  anything  by  which  Alpaugh  &  Magowan  oould  have 
been  misled,  or  were  in  any  respect  deceived. 

Barlow  had  been  living  in  Trenton  for  years,  and  had  the  reputation  of 
being  a  good  practical  potter.  He  had  been  in  the  employ  of  other  compa- 
nies in  Trenton,  and  was,  as  far  as  appears,  a  skillful  worker.  For  some  time 
before  his  engagement  with  Alpaugh  &  Magowan,  he  had  been  in  the  employ 
of  Mr.  James  Moses.  At  the  time  of  this  contract  he  was  still  in  the  employ 
of  Mr.  Moses,  under  a  contract  to  work  for  him  for  five  years,  two  years  of 
which  had  yet  to  run.  Mr.  Moses  was  a  skillful  and  successful  potter, 
and  Barlow  had  the  reputation  of  being  an  efficient  helper  to  him.  Alpaugh 
A  Magowan  had  recently  purchased  the  potteries  which  they  were  at  this 
time  operating,  and  they  desired  additional  help  in  the  management  of  them. 
Magowan  had  learned  of  the  abilities  of  Barlow  as  a  practical  potter.  He 
sought  an  interview  with  Barlow.  Through  a  friend  he  ari-anged  for  a  meet- 
ing. At  this  first  interview  Magowan  offered  Barlow  630  per  week,  and  10 
per  cent,  of  the  profits  of  tlie  business.  Barlow  refused  the  offer,  and  gave 
as  a  reason  his  engagement  with  Moses,  explaining  to  Magowan  that  he  was 
under  obligations  to  him  for  two  years  to  come.  ■  Magowan  asked  Barlow  to 
procure  a  release  from  Mr.  Moses,  which  Barlow  endeavored  to  do.  but  which 
Mr.  Moses  refused.  The  next  day  Magowan  saw  Barlow,  and  learned  the 
fact  that  Mr.  Moses  refused  to  discharge  him.  But  Magowan  again  pressed 
Barlow  to  procure  a  release,  and  still  Barlow  was  unsuccessful  with  Mr. 
Moses.  Magowan  then  offered  $60  a  week,  and  10  per  cent  of  the  profits. 
Barlow  made  further  efforts  with  Mr.  Moses  for  a  release,  but  Mr.  Muses 
told  him  that  if  he  left  his  employ  he  would  prosecute  him;  and  this  fact 
Barlow  communicated  to  Magowan,  and  Magowan  told  Barlow  that  he  would 
guaranty  to  protect  him  against  any  action  for  damages  brought  by  Mr.  Moses. 
Barlow  still  refused  to  engage  with  him.  Magowan  then  called  in  the  aid  of 
Wood,  one  of  the  complainants,  who  was  brother-in-law  to  Barlow,  and  also 
a  practical  potter.  Wood  called  on  Barlow  at  the  request  of  Magowan,  and 
told  Barlow  that  Magowan  had  offered  him  $60  a  week,  and  also  10  per  cent, 
of  the  profits,  and  was  willing  to  guaranty  that  the  profits  would  amount  to  at 
least  $2,000  a  year,  and  that  he  had  authorized  him  to  say  that  he  would  give 
the  same  to  Barlow.  After  this  interview,  a  meeting  of  Magowan,  Barlow, 
and  Wood  was  arranged  for  on  the  following  Sunday,  at  the  house  of  Wood. 
They  had  such  meeting  on  the  Sunday  named,  and  Magowan  assured  Wood 
and  Barlow  that  he  would  give  them  the  sum  of  $60  per  week  each,  and 
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would  guaranty  to  them  that  their  share  of  the  profits  should  be  at  least 
$2,000  a  year  each.  At  that  meeting  Magowan  also  promised  to  indemnify 
Barlow  against  any  action  which  Mr.  Moses  might  bring  against  him  for  a 
breach  of  his  contract,  and  a  willingness  to  express  it  in  writing.  Barlow 
then  promised  to  enter  into  the  employ  of  Alpaugb  &  Magowan.  It  was 
understood  that  Wood  and  Barlow  should  have  the  agreement  prepared  in 
accordance  witli  the  terms  then  stipulated,  and  it  was  accordingly  prepared 
and  signed  as  above  indicated,  and  so  also  was  the  agreement  to  indemnify 
Barlow  against  all  costs  and  damages  in  any  action  by  Mr.  Moses.  As  I 
have  intimated,  when  the  agreement  was  read,  previous  to  the  signing, 
Alpaugh  expressed  some  surprise  at  the  clause  guarantying  that  the  prof- 
its should  amount  to  $2,000  a  year  to  each  of  the  complainants,  but  the  mat- 
ter was  discussed,  and  the  agreement  was  signed  by  the  parties  with  that 
clause  unchanged.  It  is  an  important  fact  that  the  attention  of  the  parties 
was  particularly  called  to  this  branch  of  the  contract.  It  shows,  beyond 
qualification,  that  it  was  regarded  as  important  by  all  the  parties  thereto;  so 
important  that  the  complainants  were  careful  to  have  it  inserted  in  the 
plainest  terms  in  the  agreement,  and  that  Alpaugh,  who  had  taken  no  great 
part  in  the  negotiations,  should  speak  of  it  when  the  agreement  was  first 
read. 

From  this  brief  narration,  it  is  very  evident  that  Magowan  was  extremely 
anxious  to  secure  the  services  of  Wood  and  Barlow,  and  this  accounts,  in  a 
great  part,  for  the  guaranty  clause  in  the  contract  that  the  share  of  the  profits 
to  Wcod  and  Barlow  should  be  at  least  $2,000  a  yeai*  for  each.  It  is  of  great 
consequence  to  consider  that  Magowan  was  so  unceasing  in  his  efforts,  so  un- 
changing in  his  desire  to  have  Wood  and  Barlow  enter  into  his  services,  that 
he  was  not  only  willing  to  pay  an  extraoi-dinary  salary  for  their  services  by 
the  weelc,  and  to  guaranty  them  two-thirds  as  much  more  at  the  end  of  each 
year,  with  a  fiattering  prospect  of  an  additional  amount  by  way  of  profits,  but 
was  also  willing  to  agree  to  indemnify  Barlow  against  all  the  costs  and  ex- 
penses that  might  result  to  him  from  the  breach  of  his  contract  with  Mr. 
Moses.  There  is  nothing  in  the  case  that  leads  me  to  the  slightest  conviction 
that  there  was  any  fraud  or  any  misunderstanding  whatever  between  these 
parties  prior  to  or  at  the  time  of  the  execution  of  this  agreement.  I  am  sat- 
isfied that  the  complainants  were  what  they  were  understood  to  be,  good  prac- 
tical potters.  I  am  satisfied  that  they  held  out  no  inducements  to  either  Al- 
paugh or  Magowan  that  they  were  anything  else.  Whatever  either  of  the 
defendants  may  have  imagined  or  supposed,  there  is  nothing  in  tlie  case  to 
have  justified  them  in  believing  that  either  Wood  or  Barlow  were  greatly 
skilled  beyond  their  fellows  in  the  art  in  which  they  were  engaged.  Taking 
the  case  as  it  stands,  considering  the  circumstances  of  the  parties,  the  knowl- 
edge which  Alpaugh  &  Magowan  had  of  the  business,  and  the  undoubted  op- 
portunities which  they  had  to  know  of  the  qualifications  and  experience  of 
IV'ood  and  Barlow,  they  were  not  deceived  or  misled  by  either  Wood  or  Bar- 
low. I  do  not  wish  to  be  understood  as  saying  that  Alpaugh  &  Magowan  have 
not  sworn  that  Wood  and  Barlow  represented  to  them  that  they  could  manu- 
facture certain  kinds  of  ware  wlilch  upon  trial  they  did  not  succeed  in  doing. 
But  whatever  on  this  head  has  been  asserted  by  Alpaugh  &  Magowan  has 
been  with  equal  emphasis  denied  by  Wood  and  Barlow,  not  only  by  flat  con- 
tradiction, but  by  circumstantial  detail.  This  being  so,  and  the  burden  being 
on  the  defendants,  the  well-established  rule  requiring  a  preponderance  of  ev- 
idence before  judgment,  I  cannot  conclude  in  favor  of  Alpaugh  &  Magowan 
in  this  branch  of  the  case.  And  on  this  same  point,  consider  the  fact  that 
Alpaugh  &  Magowan  had  become  leading  pottery  manufacturers  in  Trenton, 
aud  bad,  for  some  time,  an  abundant  opportunity  of  becoming  acquainted  with 
the  skilled  potters,  and  did  inquire  respecting  the  abilities  of  Wood  and  Bar- 
low, and  did  learn,  beyond  question,  the  exact  position  which  they  occupied 
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as  artisaDB.  fioth  Wood  and  Barlow  bad  been  for  years  employed  in  \ 
in  Trenton.  Both  of  them,  as  far  as  appears,  bad  been  snccessf ul ; 
neither  of  them  possessed  ail  the  secrets  of  the  trade,  nor  tlie  abilit; 
from  experience  or  education,  of  manufacturing  every  kind  of  ware 
to  the  trade.  This  shows  the  situation  of  the  parties,  theopportuniti< 
Alpaugb  &  Magowan  had  for  acquiring  information,  andtheknowledg 
they  must  have  had  respecting  the  ability  of  these  complainants  wh< 
negotiations  were  commenced  and  concluded.  And  the  truth  of  thea 
vations  is  established,  to  my  mind,  beyond  question,  when  it  is  coi 
that  Magowan  pressed  his  suit  with  such  pertinacity  as  to  induce  Bi 
leave  Mr.  Moses,  and  at  the  same  time  to  offer,  by  way  of  guaranty,  \ 
year  out  of  the  profits.  And  again,  how  can  I  conclude  that  Wood  and 
were  not,  in  truth,  good  practical  potters,  when  it  is  established  tha 
their  management  about  9200,000  worth  of  wares  were  manufacture 
defendants'  works  each  year,  not  taking  into  the  account  the  experlm 
f erred  to? 

There  was  no  mistake  in  the  execution  of  the  agreement.  It  undc 
expressed  the  offer  of  Magowan,  and  the  terms  on  which  Wood  and 
consented  to  ent«r  into  the  employ  of  Alpaugh  &  Magowan.  That  th 
raent  itself  is  free  from  any  such  charge  is  manifest  from  the  fact  tha 
fort  lias  been  made  at  reformation.  Nor  can  I  find  that  there  was  an> 
in  this  contract,  either  verbal  or  written,  after  its  execution.  There 
ing  w  hich  shows  the  slightest  intention  of  the  parties  to  make  any  n 
tion  of  it.  Whatever  rights  accrued  or  obligations  were  incurred,  th 
independent  of  the  original  written  contract,  and,  if  any  were,  must 
sidered  separately  from  it.  After  the  fullest  investigation,  I  can  lay 
nothing  that  will  justify  me  in  holding  that  such  rights  or  obligatioi 
upon  the  written  contract.  If  there  should  be  found  any  such  rights 
gations  to  exist,  another  question  arises.  In  such  case,  should  Alf 
Magowan  show  an  equitable  claim,  could  it  be  set  off,  or  could  then 
coupment?  Under  the  practice  in  this  court,  I  think  not.  This,  1 1 
established  on  the  firmest  footing,  by  the  case  of  Trotter  v.  Iran  Co 
J.  £q.  229,  3  Atl.  Rep.  95.  The  merits  of  this  branch  of  the  case, 
upon  the  facts  as  detailed  by  the  witnesses,  I  will  now  proceed  to  lo< 
going  upon  the  ground  of  total  failure  of  consideration. 

But  Alpaugh  &  Magowan  insisted  that  they  are  not  bound  to  oomp 
the  terms  of  the  contract  as  to  this  guaranty  of  $2,000  a  year  to  eac 
complainants,  because  there  were  no  profits,  and  because  of  the  fa 
Wood  and  Barlow  to  manage  the  manufacture  of  pottery  successful! 
defendants  insist  that  all  depended  upon  the  successful  operation  of ' 
cern ;  that  the  agreement  had  for  its  foundation  the  skill  and  the  abih 
complainants  to  manage  the  pottery  with  profit;  that  this  considerat 
the  very  life  of  the  agreement  itself.  In  one  respect  this  is  undoubl 
and  it  may  well  be  admitted  that  Alpaugh  &  Magowan  would  not  have 
into  an  agreement  to  pay  $5,000  a  year  to  each  of  their  managers,  unless, 
own  minds,  at  least,  there  were  the  best  of  assurances  of  large  prof 
the  operation  of  their  establishment.  This  is  of  great  Importance,  au< 
not  overlooked  it.  But  when  the  rights  of  the  other  contracting  pai 
considered,  a  different  view  is  presented.  As  to  them,  it  may  well  be 
that  whether  there  were  profits  or  not  is  not  so  much  the  question. 
Alpaugh  &  Magowan  can  refuse  to  pay  the  $2,000,  which  it  is  sf 
guarantied  to  pay,  because  there  were  no  profits,  just  as  well  might 
fuse  to  pay  any  part  of  the  compensation  of  $60  a  week  for  service, 
fendants  were  under  just  as  much  obligation  to  pay  the  one  as  the  ot! 
could  as  well  be  relieved  from  the  one  as  from  the  other;  the  same  re 
which  would  excuse  payment  in  one  case  would  in  the  other;  both  f 
binding  by  way  of  contract.    In  one  case  it  is  an  agreement  to  pay  $60 
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and  in  the  other  $2,000  a  year,  the  only  difference  being  hi  the  language  used 
to  express  the  obligation.  The  one  is  a  simple  promise,  the  other  is  enforced 
bj  the  stronger  term,  it  may  be,  of  the  word  *' guaranty."  The  $2,000  offered 
out  of  the  profits  were  just  as  much  compensation  for  labor  and  services  as 
•  the  $60  per  week,  and  if  Wood  and  Barlow  failed  to  earn  the  one,  because  of 
negligence  or  unskiUfulness,  they  certainly  failed  to  earn  the  other.  The 
same  rules  of  law  and  the  same  reasoning  must  apply  to  both  alike. 

The  question  remains  whether  or  not  the  defendants  can  escape  their  obli- 
gation to  pay  the  $2,000  a  year  profits,  because  of  the  unskillful  or  negligent 
management  of  the  potteries  upon  the  part  of  Wood  and  Barlow.  In  deter- 
mining this  question,  I  must  consider  the  extent  to  which  Alpaugh  & 
Magowan  desired  to  apply  this  negligence  and  unskillfulness.  I  have  said 
that  the  testimony  satisfies  me  that  Wood  and  Barlow  were,  in  the  just  sense 
of  the  term,  good  practical  potters.  I  find  nothing  in  the  case  to  satisfy 
me  that,  during  their  employment  with  Alpaugh  &  Magowan,  they  did  any- 
thing to  falsify  their  reputation  in  this  respect.  Now  to  what  extent  do 
Alpaugh  &  Magowan  desire  to  make  application  of  their  charge  of  inability 
and  mismanagement?  Is  it  to  the  whole  of  the  business,  to  the  entire  man- 
agement, to  all  of  the  output  of  the  plant,  to  everything  that  was  manufac- 
tured there  and  put  upon  the  market?  No,  they  only  seek  to  charge  Wood 
and  Barlow  with  inability,  unskillfulness,  or  mismanagAnent  with  respect  to 
the  vitrified  china,  the  bone  china,  the  underglazed  decorated  ware,  and,  per- 
haps, with  portions  of  the  imperial  china..  When  the  contract  was  made, 
none  of  these  wares  were  made  at  the  pottery  of  the  defendants:  other  kinds 
of  wares  were  made  to  a  very  large  extent.  As  I  have  intimated,  it  is 
most  clear  that  the  vitrified  china,  the  bone  china,  and  the  underglazed  decor- 
ated ware,  were  not  among  the  goods  commonly  manufactured  in  this  coun- 
try. The  underglazed  decorated  ware  was  manufactured  in  Trenton,  and  it 
may  be  elsewhere  in  this  country,  and  the  manufacture  of  it  at  other  places 
in  Trenton  had  been  made  a  success;  but  from  the  testimony  I  am  led  to  be- 
lieve that  that  success  depended  upon  knowledge  of  some  branch  of  the  man- 
ufacture which  was  a  secret;  for  one  of  the  principal  manufacturers  of  that 
ware  was  questioned  upon  that  very  point  and  declined  to  give  the  secret 
which  he  supposed  he  enjoyed  to  the  public.  Now,  therefore,  admitting  that 
with  respect  to  these  wares  Wood  and  Barlow  did  not  succeed,  should  the 
defense  so  set  up  by  Alpaugh  &  Magowan,  with  respect  to  the  $2,000  a  year, 
prevail?  In  other  words,  is  the  servant  or  employe,  whatever  his  position 
may  be,  chargeable  with  the  failure  of  every  new  enterprise  which  may  be 
entered  into,  whether  it  be  with  his  consent  and  approval,  or  even  recom- 
mendation and  assurance  of  success  or  not?  In  my  judgment  under  the  law, 
this  question  must  be  answered  in  the  negative.  I  can  discover  no  principle 
of  law  that  binds  a  servant  or  employe  to  that  which  is  equivalent  to  com- 
pensation in  damages  for  the  failure  of  any  extraordinary  undeiialcing,  unless 
he  has  expressly  bound  himself  thereto.  Simple  recommendation  or  assur- 
ance is  not  equivalent  to  a  contract  of  indemnity.  There  seems  to  be  nothing, 
anywhere,  in  the  law  of  contracts,  that  binds  a  servant  to  the  consequences 
of  the  extraordinary  undertakings  which  he  is  directed  to  engage  in,  by  his 
master  or  employer,  however  enthusiastic  his  servant  may  be  in  the  expres- 
sion of  the  belief  or  assurance  that  he  can  make  it  a  success.  I  am  speaking 
now  with  sole  reference  to  the  facts  in  the  case  before  me.  The  undertak- 
ings to  which  my  thoughts  are  directed  are  those  which  were  peculiar,  novel, 
extraordinary  in  themseves,  and  from  which,  if  they  had  been  successful,  the 
defendants  expected  to  reap  prodigious  profits.  These  peculiar  wares  were 
not  made  when  the  contract  was  entered  into  at  this  pottery.  They  after- 
wards were  suggested,  and  whether  by  Wood  and  Barlow,  or  not,  cannot  be 
material.  The  manufacture  of  them  was  not  undertaken  until  Alpaugh  A 
Ifagowan  had  been  fully  consulted  respecting  it,  and  their  judgment  and  ap- 
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proval  given.  Alpaagh  &  Magowan  insist  that  Wood  and  Barlow,  in  each 
instance,  guarantied  success;  but  this  is  unqualifiedly  denied  by  Wood  and 
Barlow.  These  contradictions,  like  many  other  absolute  and  direct  contra- 
dictions in  the  case,  I  cannot  reconcile;  and  I  am  free  to  say  that  there  is 
nothing  in  the  case  which  enables  me  to  form  a  satisfactory  conclusion  that 
the  complainants  did,  in  any  binding  sense,  assure  the  defendants  that  they 
could  make  the  specialties  above  named.  I  desire  to  say,  however,  that  it  is 
dear  to  a  demonstration  that  when  the  defendants  engaged  the  oomplainants 
to  manage  their  pottery,  the  defendants  were  full  of  hope  and  enthusiasm, 
and  expected  large  rewards  for  their  undertaking,  profits  amounting  to  $50,000 
or  $60,000  each  year,  and  were  thus  induced  to  offer  the  salaries  for  the  serv- 
ices of  the  complainants  which  they  afterwards  found  a  burden,  and  which 
they  now  seek  to  rid  themselves  of;  and  I  am  equally  well  satisfied  that  the 
complainants,  elated  with  the  flattering  offers  which  had  been  held  out  to 
them  by  the  defendants,  and  which  had  been  guarantied  to  them  by  the  agree- 
ment, undertook  the  work  of  managing  these  potteries  with  a  like  enthusiasm, 
and  were  encouraged  thereby  to  make  every  effort  to  please  their  employers, 
and  thereby  reward  themselves  by  greatly  increasing  the  profits  of  the  con- 
cern. But  the  very  first  efforts  at  the  manufacture  of  specialties  were  unsuc- 
cessful. As  said  above,  before  six  months  had  elapsed  this  was  demonstrated 
to  both  Alpaugh  &^agowan.  Yet,  in  the  face  of  this  warning,  they  con- 
tinued or  allowed  their  managers.  Wood  and  Barlow,  to  continue  their  ex- 
periments, now  in  one  direction,  and  now  in  another;  at  one  time,  with  vit- 
rified china,  at  another,  with  bone  china;  not  only  allowed  but  urged  them 
on  in  this  new  work.  It  is  not  said  that  Alpaugh  &  Magowan  were  abso- 
lutely ignorant  of  the  qualities  of  these  wares.  They  could  not  mould  or 
fashion  them;  they  did  not  know  how  to  glaze  or  temper  them;  they  did  not 
know  how  to  burn,  or  when  to  draw  the  kiln,  but  they  certainly  had  such  a 
practical  knowledge  of  the  quality  of  the  wares  as  to  be  able  to  determine  very 
gooii  from  very  poor,  and  to  draw  some  conclusions  in  a  business  way,  at  least, 
from  those  efforts  which  they  themselves  say  were  total  failures.  Alpaagh 
had  been  engaged  as  a  salesman  for  at  least  seven  years,  and  in  that  respect, 
among  pottery  men,  had  earned  a  very  good  reputation ;  with  this  experience 
must  have  come  an  extensive  acquaintance  with  the  quality  of  the  goods 
which  he  was  engaged  in  vending,  though  he  could  not  make  them.  Magowan 
declares  that  he  h^  such  knowledge  of  the  different  kinds  of  wares,  and  had 
the  receipts  for  the  manufacture  of  them.  It  would  be  quite  absurd,  there- 
fore, for  the  court  to  proceed  in  the  consideration  of  this  question,  upon  the 
ground  that  Alpaugh  &  Magowan  were  wholly  ignorant  of  the  art,  and  that 
they  were  relying  solely  on  the  judgment  and  skill  of  Wood  and  Barlow. 

The  propriety,  applicability,  and  importance  of  the  foregoing  remarks  will 
be  more  and  more  manifest  as  a  few  of  the  well-considered  acts  of  Alpaugh  & 
Magowan  are  taken  into  the  account.  The  speech  and  conduct  of  the  parties, 
during  the  ordinary  progress  of  events  which  they  are  interested  in  and  have 
the  control  of,  are  of  infinitely  more  value  in  ascertaining  the  truth,  than  what 
may  be  insisted  upon  by  them  as  conclusions  of  fact  in  the  midst  of  an  ex- 
cited legal  controversy.  From  this  stand-point  I  think  the  evidence  shows^ 
beyond  the  possibility  of  refutation,  that  Wood  and  Barlow  were  good  practical 
potters,  and  that  they  proved  themselves  so  to  be  while  in  the  employ  of  Al- 
paugh &  Magowan.  I  now  submit  what  I  refer  to.  July  25, 1884,  more  than 
a  year  after  the  contract  had  been  signed,  Magowan  wrote  to  one  of  their  agents 
in  Detroit,  saying:  '*!  am  pleased  to  learn  you  sold  several  bills  in  Cleveland, 
and  hope  you  will  succeed  in  making  sales  to  new  trade  for  our  light  imperial 
china;  for,  as  you  are  aware,  these  are  the  goods,  and  the  only  goods,  we  pro- 
pose making  or  selling.  We  do  not  care  to  have  sales  fur  granite  or  €•  C.  goods 
pushed  at  all.  Make  as  many  sample  sales  of  hotel  china  as  possible,  for  we 
are  confident  wherever  these  goods  get  into  the  hands  of  first-class  houses  the7 
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will  appreciate  the  qnality,  workmanship^  etc.,  and  fayor  as  with  a  continu- 
ance of  their  trade.''  August  11 » 1884,  Alpaugh  &  Magpwan  wrote  to  the 
same  agent,  saying:  '*  We  beg  leave  to  inform  you  that  at  a  meeting  of  the  firm 
yesterday,  it  was  decided  to  discontinue  the  manufacture  of  white  granite  and 
G.  C.  ware,  and  to  devote  our  entire  attention  to  the  production  of  imperial 
china.  *  *  *  In  accordance  with  our  instructions  you  will,  therefore,  push 
the  sale  of  imperial  china,  and  secure  all  the  orders  you  can.''  In  April,  1885, 
after  Wood  and  Barlow  had  been  in  their  employ  nearly  two  years,  under  the 
contract,  Alpaugh  &  Magowan  issued  to  the  trade  a  circular,  in  which  they 
say :  *' Notwithstanding  the  enormous  productive  facilities  of  this  pottery,  we 
have  been  obliged  to  discontinue  the  manufacture  of  white  granite  and  G.  G. 
ware,  and  to  confine  ourselves  exclusively  to  the  production  of  our  present 
leader, — a  high  grade  of  extra  quality,  plain  and  decorated,  thin  porcelain  din- 
ner, tea,  and  toilet  ware,  which  we  have  named  '  Imperial  China.'  We  claim 
for  this  imperial  china  a  quality,  durability,  and  finish  that  is  unrivaled.  It 
is  superior  to  any- thin  porcelain  made  in  America,  and  fully  equal  in  every 
respect  to  foreign  importation, — we  make  no  exception.  Our  shapes  and 
decorations  have  been  conceded,  by  those  who  have  made  a  comparison,  to 
be  the  most  perfect  ever  placed  upon  the  market.  For  beauty,  symmetry,  and 
utility,  they  are  without  a  rival;  *  *  *  all  we  ask  to  prove  the  accuracy 
of  these  claims  is  a  competitive  test.  We  are  the  only  manufacturers  in 
this  country  who  back  their  goods  with  a  warranty.  We  inclose  a  copy  of 
this  iron-clad  document,  which  speaks  for  Itself."  In  May,  1885,  Alpaugh 
&  Magowan  issued  another  circular  to  the  public,  headed  "Yictoby,"  in 
which  they  use  the  following  language  respecting  the  production  of  their 
works,  and  of  their  managers.  Wood  and  Barlow,  who  had  now  been  in  their 
employ  for  two  years:  ''American  sanitary  earthen-ware,  not  only  equal  but 
superior  to  any  of  foreign  manufacture,  now  being  produced  in  the  Empire 
Pottery.  Gompetitive  tests  by  the  most  prominent  and  practical  experts  of 
this  country  have  verified  this  claim.  The  delusive  arguments  presented  to 
the  trade  by  certain  inspectors  of  sanitary  ware,  who  are  interested  in  foreign 
potteries,  should  no  longer  be  entertained  by  jobbers  or  dealers,  for  in  Amer- 
ica we  not  only  have  the  finest  clays  and  crude  materials  ever  discovered,  but 
the  Empire  Pottery  has  the  same  practical  managers,  and  the  same  experienced 
workmen,  who  have  been  prominently  identified  with  the  largest  and  most 
prominent  English  sanitary  ware  potteries  from  boyhood,  and  bring  to  us  the 
benefit  of  their  long  and  valuable  experience. "  In  another  circular  they  say 
to  the  public:  ''HecoUect  we  are  the  only  manufacturers  who  have  proved,  by 
actual  test,  that  our  ware  is  the  best,  both  in  quality,  durability,  and  finish." 
And  as  late  as  November  5,  1885,  only  a  short  time  before  they  were  dis- 
charged, in  acircular  concerning  the  management  of  pottery,  directed  to  Wood, 
Alpaugh  &  Magowan  say:  *'  The  good  workmansliip  of  the  ware  is  to  be  main- 
tained. " 

Gertainly  these  defendants,  Alpaugh  &  Magowan,  are  too  high-minded, 
honest,  and  honorable  to  expect  or  think  that  any  court  would  announce  a 
decree  which  would  be  equivalent  to  convicting  them  of  willful  misrepresen- 
tation in  every  one  of  the  utterances  by  them  above  quoted.  Interest,  duty, 
honor,  required  them  to  speak  the  truth  then,  and  I  feel  it  to  be  my  duty  to  take 
them  at  their  word.  But  it  may  be  asked,  if  these  defendants,  Alpaugh  &  Ma- 
gowan, be  honest  and  honorable  men,  having  made  the  foregoing  statements, 
and  given  them  to  the  public  to  induce  merchants  to  buy  of  them,  how  do 
they  excuse  this  resistance  to  the  claims  of  Wood  and  Barlow  under  the  con- 
tract? I  have  answered  this  question  above,  but  renew  the  inquiry,  so  that 
the  exact  point  of  conflict  may  not  be  lost  sight  of.  The  answer  to  the  in- 
quiry is,  though  not  so  expressed  in  the  pleadings,  nor  by  any  admission,  direct 
and  open,  that,  notwithstanding  all  that  was  said  in  the  circulars,  the  "Bone 
Ghina,"  the  "Vitrified  Ghina,"  and  the  "Underglazed  Decorated  Ware,"  were 
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failures,  and  because  these  were  such  failures  the  complainants,  Wood  and  Bar- 
low»  have  forfeited  all  right  to  the  $2,000  each  for  each  year  during  their  serv- 
ice. I  have  endeavored  to  show  that  this  contention  cannot  control.  The 
quotations  from  the  pen  of  Alpaugh  Sc  Magowan  given  above  are  irrefutable 
proofs  that  Wood  and  Barlow  are  good  practical  potters,  and  that  they  did  for 
Alpaugh  &  Magowan  all  the  law  required  of  them  under  the  contract.  In 
such  case,  it  is  the  duty  of  the  employed  to  perform  the  duties  incident  to  his 
employment,  honestly,  with  ordinary  care,  and  with  due  regard  to  his  employ- 
er's interest  and  business;  and  it  is  implied  that  he  is  competent  to  discharge 
the  duties  for  which  he  is  employed,  and  that  he  possesses  the  requisite  skill. 
Wood,  Mast.  &  Serv.  §8  85,  157;  Parker  v.  Piatt,  74  III.  430;  Wauffh  v. 
8hunk,  20  Pa.  St.  130;  Page  v.  Wells,  37  Mich.  415,  421.  In  this  last  case, 
CooLEY,  C.  J.,  says:  "Whoever  bargains  to  render  services  for  another  un- 
dertakes for  good  faith  and  integrity,  1)ut  he  does  not  agree  that  he  will  com- 
mit no  errors.  Por  negligence,  bad  faith,  or  dishonesty,  he  would  be  liable 
to  his  employer;  but  if  he  is  guilty  of  neither  of  these,  the  master  or  employer 
must  submit  to  such  incidental  losses  as  may  occur  in  the  course  of  the  em- 
ployment, because  these  are  incident  to  all  avocations,  and  no  one,  by  any  im- 
plication of  law,  ever  undertakes  to  protect  another  against  tliem."  I  will 
only  submit  one  other  fact,  which,  I  think,  will  immovably  stand  against  the 
contention  of  the  defendants,  and  that  is,  in  1884,  after  Wood  and  Barlow  had 
been  managing  for  more  than  a  year,  Alpaugh  &  Magowan  gave  Wood  and 
Barlow  credit  for  the  $2,000,  and  handed  a  statement  to  each  to  that  effect. 
And  in  1885,  September  22d,  Alpaugh  &  Magowan  directed  a  like  credit  to 
be  given  to  each  of  them,  and  a  statement  to  each  with  a  credit  of  $4,000.  I 
will  advise  a  decree  in  accordance  with  these  views.  The  complainants  are 
entitled  to  costs. 


Carpenter  u.  National  Bank  at  Rahwat. 
{Supreme  Court  of  New  Jergey,    November  26, 1887.) 

Limitation  or  AcrioMS-'AaAiMflT  National  Bank^-Usurious  Intxbkbt. 

The  limitation  of  two  years  within  which  suit  may  be  brought  against  a  national 
bank  for  taking  usurious  interest  does  not  begin  to  run  from  the  time  o(  the  agree- 
ment  for  such  interest,  but  from  the  time  of  the  receipt  of  the  money  by  the  bank. 

{Bylidbus  by  the  Court.) 

Error  to  circuit  court,  Union  county;  before  Justice  Van  Syckel. 

Action  by  David  P.  Carpenter  against  a  national  bank  for  taking  usurious 
interest.  The  plaintiff's  note,  dated  May  20,  1882,  at  six  months,  was  dis- 
counted by  defendant  same  day,  the  charge  for  discount  being  $164.64.  The 
plaintiff's  note,  dated  July  10, 1882,  at  six  months,  was  discounted  July  25, 
1882,  the  charge  for  discount  being  $17.83.  The  plaintiff  paid  the  defendant, 
twentieth  April,  1883,  $6.79  for  interest.  The  plaintiff  kept  an  account  at 
the  defendant's  bank,  and  at  the  time  of  discounting  the  first  two  notes  was 
credited  with  the  face  of  the  notes  less  the  discount  charged.  The  first  note 
was  paid  by  the  plaintiff,  December  4,  1882;  the  second,  April  2, 1883;  the 
suit  was  begun  December  4,  1884. 

Beaslicy,  G.  J.  It  is  admitted  that  the  transactions  put  in  question  by 
this  proceeding  were  usurious;  the  only  defense  interposed  being  the  conten- 
tion that  the  two  years  limited  by  the  act  of  congress  within  which  a  suit  of 
this  kind  can  be  brought  had  elapsed  before  the  inception  of  this  action.  The 
only  point  of  difficulty  in  the  case  is  to  ascertain  when,  or  upon  what  event, 
this  period  of  limitation  begins  to  run;  the  defendant  contending  that  ita 
starting  point  is  the  date  when  the  notes  were  discounted,  while  the  plaintiff 
takes  the  position  that  it  is  the  time  of  the  payment  of  the  note,  principal, 
and  usurious  interest.    The  theory  of  the  defense  was  approved  by  the  cir- 
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cuit  court,  and  accordingly  judgment  went  against  the  plaintiff,  with  respect 
to  the  claim  resting  on  the  two  notes  which  had  been  discounted  before  tlie 
two  years  preceding  the  suit,  and  which  had  been  paid  within  such  period. 
Hence  this  writ  of  error. 

The  language  of  the  national  act  thus  construed  is  as  follows:  "The  tak- 
ing, receiving,  reserving,  or  charging  a  rate  of  interest  greater  than  is  al- 
lowed by  the  preceding  section,  when  knowingly  done,  shall  be  deemed  a  for- 
feiture of  the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representatives,  may  recover  back,  in  an  action  in  the  nature  of 
an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the  as- 
sociation taking  or  receiving  the  same:  provided  such  action  is  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred."  Upon 
analysis,  this  statutory  provision  will  be  found  to  create  two  distinct  offenses, 
kindred  in  character,  but  visited  by  unlike  penal  consequences.  The  one  is 
for  reserving  or  charging  the  unlawful  interest,  and  such  act  occasions  ''a  for- 
feiture, "in  the  words  of  the  law,  **of  the  entire  interest  which  the  note,  bill, 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon ;  and  the  other,  when  the  forbidden  contract  has  been  executed  by  the 
payment  of  the  illegal  interest,  in  which  event  the  party  grieved  is  given  the 
right  to  recover,  by  suit,  double  the  money  so  unjustifiably  executed.  That 
this  is  the  effect  of  this  section,  has  been  authoritatively  declared  by  the  su- 
preme court  of  the  United  States  in  the  case  of  Bamet  v.  Bank,  98  U.  S.  555; 
and  this  decision  has  been  since  approved  of  by  the  same  court  in  DHeshach 
Y.Bank,  104U.  S.  52. 

Observing,  then,  this  effect  of  this  act, — ^that  it  provides  distinct  penalties 
for  the  two  classes  of  usurious  transactions, — ^it  is  not  difficult  to  perceive 
which  of  such  transactions  it  designated  in  the  section  as  the  starting-point 
in  the  clause  of  limitation.  The  phrase  is:  ** Provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious  transaction  occurred. " 
Which  usurious  transaction?  Is  it  the  transaction  of  agreeing  for  the  usury, 
with  which  this  suit  has  no  connection,  or  the  transaction  of  actually  re- 
ceiving the  money,  and  which  forms  the  foundation  of  the  action?  Look- 
ing closely  into  the  matter,  it  becomes  apparent  that  to  conclude  that  the 
event,  standing  as  the  beginning  point  of  the  limitation,  is  the  agreement  for 
the  usury,  and  not  its  receipt,  is  to  do  considerable  violence  to  the  statutory 
expressions.  The  act  describes  such  event  by  the  phrase,  '*from  the  time 
such  usurious  transaction  occurred;"  and  the  usurious  transaction  immedi- 
ately preceding  this,  and  being  comprised  in  the  same  sentence,  is  constituted 
of  the  mere  payment  of  the  money;  so  that,  according  to  grammatical  usage, 
it  is  that  transaction,  being  the  next  antecedent  to  the  phrase,  that  must  be 
regarded  as  its  relative.  And,  indeed,  we  seem  to  Interpolate  the  act  when 
we  say  that  the  contract  to  take  the  usury  is  the  event  referred  to,  for  plainly 
such  contract,  in  the  present  case,  was  but  the  first  step  in  the  affair  leading 
up  to  the  final  act  of  paying  the  money;  so  that,  if  we  adopt  the  construction 
that  the  limitation  runs  from  the  time  of  the  agreement,  we  vary  the  statutory 
language,  and  make  the  section  read  that  the  action  must  be  brought  within 
two  years  from  the  time  tlie  usurious  transaction  commenced  to  occur,  and 
not,  as  the  act  says,  from  the  time  that  it  occurred. 

These  considerations  have  led  me  to  the  view,  contrary  to  my  first  impres- 
sions, that  this  judgment  should  be  reversed. 
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Prank  and  another  o.  Gonradi  and  another. 
{Suprme  Coisri  of  New  Jersey.    November  26,  1887.) 

liAKDLOBD  Ain>  TENANT — DUTT  OP  LANDLORD  TO  RePAZB. 

a  landlord  who  contracts  with  his  tenant  to  attend  to  all  the  repalfB  of  the  de- 
mised premises  is  only  required  to  exercise  reasonable  dilisenoe  in  asoertainine 
what  repairs  are  necessary,  and  in  making  such  repairs  as  due  inspection  would 
show  to  be  proper.  He  does  not  by  his  contract  guaranty  that  the  premises  will 
never  in  fact  be  out  of  repair. 
(Syllabue  by  the  OouH,) 

Error  to  circuit  court,  Essex  county;  before  Justice  Dbpub. 
On  rule  to  show  cause  whj  a  verdict  should  not  be  set  aside* 
S.  KalUch,  for  plaintiffs.    A.  Struhle^  for  defendants. 

Dixon.  J.  The  testimony  in  this  case  warranted  the  finding  of  the  foUow- 
ing  facts:  That  in  July,  1883.  the  defendants  let  to  the  plaintifEs  for  a  resi- 
dence three  rooms  on  the  third  floor  of  No.  90  Morton  street,  Newark,  with 
the  right  to  use  for  certain  purposes  a  balcony  extending  along  the  rear  of  the 
third  story  of  Nos.  86. 88.  and  90  Moiton  stret't;  that  the  landlords  agreed  to 
attend  to  all  repairs;  that  the  plaintiffs  occupied  the  premises  from  the  letting 
until  December  22,  1884,  when,  while  they  were  using  the  balcony  to  hang 
out  clothes — one  of  the  authorized  purposes — ^the  rail  of  the  balcony  broke,  and 
they  both  fell  to  the  ground,  sustaining  the  injuries  for  which  this  suit  was 
brought;  that  at  the  time  of  the  accident  the  rail  had  become  somewhat  rot- 
ten, and  the  nails  holding  it  were  somewhat  rusted,  in  consequence  of  which 
the  rail  gave  way  under  the  strain;  and  that  the  plaintiffs  were  not  cliarge- 
able  with  any  contributory  negligence.  Under  these  ciroumstances,  the  trial 
justice  charged  the  jury  that  if  they  found  that  the  landlords  had  contracted 
to  make  repairs  to  the  premises,  and  that  the  railing  was  at  the  time  of  the 
accident  in  an  unsafe  and  insecure  condition  for  the  purpose  for  which  it  was 
used,  then  a  prima  facie  case  for  the  plaintiffs  was  shown.  The  jury  found 
in  favor  of  the  plaintiffs,  and  tlieir  verdict  is  now  before  us  on  a  rule  to  show 
cause  wliy  a  new  trial  should  not  be  granted. 

The  charge  of  the  court  was,  in  effect,  that  the  contract  of  the  landlords  to 
make  repairs— to  attend  to  nU  repairs — was  equivalent  to  a  guaranty  that 
the  premises  should  not  become  unsafe  or  insecure  through  lack  of  repair. 
It  ignored  any  inquiry  as  to  whether  the  landlords  were,  or  by  due  diligence 
would  hnve  been,  apprised  that  repair  was  needed.  In  this  respect  we  think 
the  landlords'  duty  was  misinterpreted.  The  contract  did  not  require  that 
the  premises  should  be  prevented  from  getting  out  of  repair,  but  rather  im- 
plied that  they  would  be  likely  to  become  so.  Nor  did  it  expressly  provide 
when,  in  such  case,  the  landlords  should  restore  the  premises  to  good  con- 
dition. Hence,  to  ascertain  the  time  or  times  for  making  repairs,  we  mast 
invoke  the  usual  legal  implication  applicable  to  contracts  indetinite  as  to  tlie 
time  of  performance,  that  they  must  be  performed  with  reasonable  diligence 
and  promptness.  This  legal  rule,  applied  to  the  present  contract,  imposed 
upon  the  landlords  the  duty  of  properly  inspecting  the  premises,  and  of  making 
such  repairs  as  a  due  inspection  would  show  to  be  necessary;  but  it  cannot  be 
stretched  so  as  to  include  an  obligation  to  repair  what  a  reasonable  examina- 
tion would  not  discover  to  be  In  need  of  repair.  Such  straining  would  de- 
prive the  rule  of  the  very  element  which  malces  it  applicable  to  contracts  in 
general,— the  underlying  idea  of  reasonableness.  This  principle  does  not  at 
all  trench  upon  the  established  rule  of  the  common  law  that  express  covenants 
bind  the  covenantors  to  do  as  they  have  agreed,  if  human  power  can  accom- 
plish it;  for  the  principle  does  not  touch  the  expressed  terms  of  tlie  contract, 
but  only  supplies  that  which  the  parties  have  omitted  to  provide  for,  and 
which,  nevei-theless,  is  requisite  to  render  their  verbal  stipulations  effectual. 
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The  cases  of  Leaviit  v.  Fletcher,  10  Allen,  119,  and  Green  v.  Bales,  2  Q.  B. 
225.  illustrate  the  force  of  this  principle  in  relation  to  ng^reeinents  of  this 
nature.  In  Leaidtt  v.  Fletcher  the  landlord  had  covenanted  "to  make  all 
necessary  repairs  on  the  outside  of  the  buildings. "  The  roof  of  one  of  them, 
a  carriage-bouse,  fell  from  the  weight  of  snow  upon  it,  injuring  the  tenant's 
carriages.  There  was  nothing  to  indicate  that  the  roof,  if  actually  in  good  re- 
pair, would  not  have  sustained  the  weight,  but  it  is  plainly  Inferable  that  the 
roof  seemed  to  be  in  proper  condition.  The  court  decided  that  the  landlord 
was  not  answerable  for  the  injuries  occasioned  by  the  fall,  but  was  bound  to 
restore  the  roof.  In  Qreen  v.  Bales  the  landlord  had  covenanted  "to  repair* 
and  keep  in  good  and  tenantable  repair,  all  the  external  parts  of  the  demised 
premises."  By  reason  of  the  removal  of  an  adjoining  building,  one  of  the 
^eternal  walls  of  the  leased  building  became  unsafe,  and  had  to  be  taken  down 
and  rebuilt,  and  in  the  mean  time  the  tenant  was  obliged  to  live  elsewiiere. 
Notwithstanding  the  landlord's  covenant  to  keep  the  external  parts  in  good 
repair,  the  oouit  considered  him  entitled  to  a  reasonable  opportunity  to  make 
repairs,  and  held  that  he  was  not  bound  to  bear  the  exjM^nse  of  finding  the 
tenant  another  residence  while  the  repairs  went  on. 

In  the  present  case,  the  question  wliether  the  landlords  would>  by  reason- 
able diligence,  have  learned  that  the  railing  needed  repair,  is  important;  for, 
although  the  plaintiffs  and  many  other  tenants  had  frequent  occasions  for  ob- 
serving the  condition  of  the  railing,  no  one  appears  to  have  noticed  that  it 
was  insecure.    The  verdict  should  be  set  aside. 


GiLLOON  and  Wife  t>.  Keillt  and  others. 
{S\ipreme  Ocntrt  qf  New  Jersey,    November  26,  1887.) 

Lajidlobd  akd  Tbnakt^Dutt  of  Landlord  to  Rkpats— Latent  Dbfbcts. 

When  the  owner  of  a  building  divides  it  into  several  tenements,  which  he  lets  to 
various  tenants,  but  retaining  to  liimself  control  of  the  halls  and  stairways  for  the 
common  use  of  the  occupants,  and  those  baying  lawful  occasion  to  be  there,  he  is 
bound  to  see  that  reasonable  care  and  skill  are  exercised  to  render  the  halls  and 
Btairways  reasonably  fit  for  the  uses  which  he  thus  invites  others  to  make  of  them  ; 
and  he  ia  responsible  for  any  injury  which  others,  lawfully  using  them  with  due 
care,  sustain  through  his  failure  to  discharge  this  ^uty;  but  he  is  not  answerable 
for  defects  which  do  not  render  the  halls  or  stairways  reasonably  unfit  for  use,  or 
which  reasonable  care  and  skill  would  not  prevent.^ 

(Syffabua  by  the  Oouri.) 

Error  to  circuit  court,  Hudson  county. 

On  rule  by  defendants  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Action  by  Martin  Gilloon  and  wife  against  the  executors  of  Patrick  Reilly 
for  an  injury  to  Mrs.  Qilloon  alleged  to  have  been  caused  by  a  defect  in  the 
stairway  of  a  building  owned  by  defendants'  testator,  and  occupied  by  plain- 
tiffs as  tenants.    There  was  a  verdict  for  plaintiffs. 

James  B.  Vredenburgh,  for  the  rule.    Chas.  C,  Black,  contra, 

Dixon,  J.  The  defendant's  testator  was  the  owner  of  a  four-story  build- 
ing in  Jersey  City,  divided  into  eight  tenements,  which  he  let  to  as  many 
families,  all  of  whom  had  right  of  passage  to  and  from  their  respective  tene- 
ments by  means  of  the  common  halls  and  stairways.  The  plaintiffs  were  ten- 
ants of  four  rooms  on  the  second  floor.  The  evidence  shows  that  the  plaintiff 
Alice,  while  going  down  the  flight  of  stairs  leading  from  her  apartments  to 
the  street,  caught  the  heel  of  her  boot  in  the  oil-cloth  on  the  stairs,  and  fell, 
sustaining  the  injury  for  which  this  suit  is  brought.   The  trial  justice  charged 


s  Sec  Cole  v.  McKey,  (Wis.)  29  N.  W.  Rep.  279. 
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the  jury  that  "  the  point  was  whether  there  was  a  tear  or  wear  or  def« 
oil-cloth,  and  whether  that  threw  her  down.  If  they  were  satisfied  oi 
there,  then  they  should  render  their  veixiict  for  damages;  there  was  1 
on  the  part  of  the  landlord,  if  there  was  defect  in  that  particular."  1 
found  for  the  plaintiffs,  and  we  are  now  asked  to  grant  a  new  trial. 

The  testimony  does  not  disclose  any  contract  by  the  landlord  for  th( 
of  the  demised  premises,  and  consequently  he  is  not  to  be  deemed  res; 
for  their  condition.  Mullen  v.  Rainear^  45  N.  J.  Law,  520.  But  w 
that,  under  the  evidence,  the  halls  and  stairways  should  not  be  rega 
part  of  the  demised  premises,  within  the  scope  of  this  rule.  It  app 
have  been  the  understanding  that  the  landlord  should  retain  control  < 
portions  of  the  building,  lighting  the  halls,  and  covering  the  floors  at  hi 
ui-e,  and  affording  to  the  tenants,  and  those  having  lawful  occasion  to  yii 
apartments,  the  right  of  passage  to  and  fro.  With  respect,  therefore 
halls  and  stairways,  the  landlord  was  under  the  responsibility  of  a 
owner  of  real  estate  who  holds  out  invitations  or  inducements  to  otl 
sons  to  use  his  property.  Looney  v.  MoLean,  129  Mass.  88.  The  obi 
resting  upon  such  an  owner  is  that  reasonable  care  and  skill  have  bee 
eised  to  render  the  premises  reasonably  lit  for  the  uses  which  he  has 
others  to  make  of  them.  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  4( 
Francis  v.  Cockrell,  L.  B.  5  Q.  B.  184, 501 ;  Headman  v.  Contoay,  12( 
B74;  Looney  v.  McLean,  ubi  supra;  Watkins  y,  Goodall,  138  Mai 
Camp  V.  Wood,  76  N.  Y.  92;  Edwards  v.  Railroad  Co,,  98  N.  Y.  24 

It  is  plain  that  the  directions  given  to  the  jury  at  the  trial  carried 
sponsibility  of  the  landlord  beyond  what  the  law  will  warrant.  The  s< 
ditions  of  his  liability  were  declared  to  be  a  defect  in  the  oil-cloth,  f 
plaintiff's  being  thrown  down  by  reason  of  it.  Although  the  testimo 
conflicting  as  to  the  existence  of  any  noticeable  defect,  the  attention 
jury  was  not  called  to,  but  was  diverted  from,  the  important  inquiries  \ 
the  defect  was  of  such  a  nature  as  to  render  the  stairs  not  reasonabl) 
the  purpose  of  passage,  and  whether  the  landlord  had  failed  to  exerc 
sonable  care  in  the  matter.  The  case  also  presents  the  question  whet 
plaintiff  was  in  the  exercise  of  due  care,  for  she  testifies  that  she  knei 
defect  before  the  accident;  ^et  this  subject  also  was  ignored  in  the  chai 
new  trial  should  be  granted. 


Drisooll  o.  Cablin. 
{Supreme  Ocnirt  of  New  Jersey.    November  26. 1887.) 

1.  Appeal — Assionmbiti  or  Commozc  Errors. 

An  assignment  of  the  common  errors  refers  only  to  what  is  technically 
as  the  record,  and  not  to  a  bill  of  exceptions. 

2.  Master  and  Skrvawt— Liability  for  Neoliokkce  of  Servant. 

The  defendant's  employe  had,  in  the  course  of  his  employment,  deposi 
beis  upon  the  sidewalk  of  a  street,  and  had  improperly,  aeainst  the  detend 
structions,  left  them  there  for  several  days.  The  plaintiff,  while  passing  a 
sidewalk  with  due  care,  fell  over  them,  and  sustained  injury.  Befd,  that 
fendant  was  responsible  for  the  damages.' 
{SyHabut  by  the  Court) 

Error  to  circuit  court,  Hudson  county;  Knapp,  Judge. 
Action  by  Aiary  Driscoll  against  JaraesiGarlinfor  personal  injuries, 
tiff  had  a  verdict  and  judgment,  and  defendant  brings  error. 
Vredenburgh  <&  QarreUon,  for  plaintiff  in  error. 

Dixon,  J.    This  is  a  writ  of  error  to  the  Hudson  circuit.    The  on 
assigned  is  the  common  one  that  the  judgment  was  given  for  the  plaii 

*  See  note  at  end  6f  case. 
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stead  of  the  defendant.  The  only  complaint  of  error  in  the  plaintiff's  brief 
relates  to  the  charge  of  the  court,  and  It  is  not  pretended  that  there  exists  anj 
error  save  those  which  are  alleged  to  appear  in  the  bill  of  exceptions.  Correct 
practice  requires  that  the  grounds  relied  upon  for  reversal  by  writ  of  error 
should  be  specified  in  the  assignment  of  errors.  Donnelly  v.  State,  26  N.  J. 
Law,  463,  512.  The  common  errors  relate  only  to  the  record  itself,  and  not 
to  the  out-branches  of  the  record.  Errors  outside  of  the  strict  record  should 
be  specially  assigned.  1  Archb.  Pr.  501.  The  bill  of  exceptions  is  not  a  part 
of  the  record  in  this  technical  sense,  as  is  plain  from  the  statutory  provisions 
under  which  such  bills  exist.  The  act  of  March  7,  1797,  (Paters,  Laws,  245; 
Hevision,  p.  886,  §  242,)  speaks  of  the  bill  as  showing  exceptions  not  found 
in  the  record  itself,  and  was  designed  to  provide  a  mode  of  examining  errors 
which  could  not  properly  be  inserted  in  the  record.  Ford  v.  Potts,  6  N.  J. 
Eq.  388.  So  the  former  rule  of  this  court,  now  embodied  in  the  practice  act, 
(Revision,  §  245,)  requires  the  bill  to  be  returned  and  filed  with  the  record. 
It  plainly,  then,  is  not  a  part  of  the  strict  record.  It  follows  that,  upon  an 
assignment  of  the  common  errors  only,  the  court  cannot  be  required  to  look 
into  the  bill  of  exceptions.    On  this  ground  the  judgment  should  be  affirmed. 

But  if  we  consider  the  point  made  by  the  plaintiff  in  error,  the  same  result 
must  be  reached.  The  case  was,  that  the  defendant  below  had  directed  his 
workmen  to  remove  several  sticks  of  timber  from  Montgomery  street  to  Sixth 
street,  Jei-sey  City,  and  there  to  put  them  in  his  yard;  that  his  workmen  had 
carted  them  to  Sixth  street,  and  unloaded  them  upon  the  sidewalk  near  the 
curb  in  front  of  the  yard,  and  there  had  left  them;  that  several  days  after- 
wards, the  plaintiff,  while  passing  along  the  sidewalk,  with  due  care,  after 
dark,  had  stumbled  over  the  timbers,  and  received  the  injury  for  which  she 
sued.  The  plaintiff  in  error  now  contends  that  as  he  had  directed  his  work- 
men to  put  the  timber  in  his  yard,  which  was  lawful,  and  they  had  left  them 
upon  the  sidewalk,  which  was  unlawful,  he  cannot  be  held  responsible  for 
their  act.  The  application  of  the  rule  respondeat  superior  does  not  depend 
upon  the  obedience  of  the  servant  to  his  master^s  orders,  nor  upon  the  legal* 
ity  of  the  servant's  conduct.  Thus,  in  Bayley  v.  Railway  Co,,  L.  B.  8  C. 
P.  148,  the  instructions  of  the  defendant  to  its  porters  were  that,  if  passen- 
gers were  in  the  wrong  carriage,  the  porter  should  inform  them  of  the  fact, 
and  request  them  to  alight,  but  should  not  remove  them.  The  plaintiff  was  in 
the  proper  carriage;  but  the  porter,  thinking  he  was  not,  violently  pulled  him 
out,  and  threw  him  down  on  the  platform.  The  company  was  held  responsi- 
ble, EIelly,  0.  B.,  declaring  the  principle  to  be  that,  where  a  servant  is  act- 
ing within  the  scope  of  his  employment,  and  in  so  acting  does  something  neg- 
ligent or  wrongful,  the  employer  is  liable,  even  though  the  acts  done  may  be 
the  very  reverse  of  that  which  the  servant  was  actually  directed  to  do.  The 
same  principle  was  announced  by  this  court  in  Aycrigg  v.  Railroad  Co.,  80  X. 
J.  Law,  460,  although  the  facts  were  held  to  put  the  case  outside  of  it.  The 
defendant's  pilot,  being  in  command  of  its  ferry-boat  for  the  purpose  of  trans- 
porting passenffers  and  freight  from  one  side  of  the  North  river  to  the  other, 
voluntarily  steamed  down  the  river  to  catch  a  burning  barge,  which  he  towed 
to  a  place  where  she  set  fire  to  the  plaintiff's  yacht.  Haines,  J.,  stated  the 
question  to  be  whether  the  pilot  was  acting  within  the  scope  of  his  authority, 
within  the  course  of  the  business  of  his  employment,  and  decided  that  he  was 
not. 

But  the  present  case  does  not  seem  to  call  for  the  application  of  the  rule 
under  which  a  master  is  held  responsible  for  the  tortious  act  of  his  servant 
done  in  violation  of  his  orders,  but  rather  for  the  consideration  of  the  question 
wlietber  a  person,  who  has  ordered  a  certain  thing  to  be  done,  the  doing  of 
which  imposes  upon  him  the  duty  of  seeing  that  something  further  be  done, 
can  escape  responsibility  for  the  non-performance  of  that  duty  by  showing 
that  he  ordered  ills  servant  to  perform  it,  and  his  servant  neglected  to  do  so; 
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for  it  IB  plain  that,  when  the  defendant's  workmen  unloaded  his  wagon  in 
front  of  his  yard,  they  were  obeying  his  directions,  and  ttie  depositing  of  the 
timbers  upon  the  edge  of  the  sidewalk,  as  a  step  in  their  transfer  from  the 
wagon  to  the  yard,  was  neither  a  tortious  nor  a  careless  act,  and  was  in  rea- 
sonable pursuance  of  the  defendant's  orders.  When,  however,  that  was  done^ 
it  was  incumbent  on  the  defendant  to  see  that  the  timbers  were  not  left  for 
an  unreasonable  length  of  time  upon  the  public  highway;  and  it  was  this 
duty,  resting  upon  the  defendant  personally^  which  was  never  performed,  and 
through  the  non-performance  of  which  the  plaintiff  sustained  her  injury. 
Thus  viewed,  the  case  resembles  Whatman  v.  Pearson,  L.  R.  3  C.  P.  422,  where 
the  defendant's  workman,  contrary  to  his  instructions,  left  his  horse  and  cart 
unguarded  in  the  street  while  he  went  to  dinner,  and  the  horse  ran  away  and 
injured  the  plaintiff's  property,  for  which  injury  the  defendant  was  held  lia- 
ble. Indeed,  the  case  comes  within  the  familiar  rule  that,  if  one  does  or  au- 
thorizes the  doing  of  an  act  which  creates  a  public  nuisance,  by  unlawfully 
obstructing  or  interfering  with  the  free  use  of  a  highway  or  otherwise,  he 
becomes  answerable  in  damages  *to  those  who  suffer  special  injury  thereby. 
1  Add.  Torts,  §  234;  Harlow  v.  Humiston,  6  Ck)w.  189;  Runyon  v.  Bordhie, 
14  N.  J.  Law,  472;  Temperance  Hall  Aaa'n  v.  Qileu^  33  N.  J.  Law,  260;  Jfo- 
Andrewa  v.  Collerd,  42  N.  J.  Law,  189. 
The  judgment  below  must  be  affirmed. 

NOTE. 

Mastkb  akd  Ssbvavt— Liability  to  Third  Pebsovs.  A  master  Is  liable  for  injuries 
resnltlng  to  third  persons  from  the  negligent  conduct  of  his  servant  while  acting  within 
the  scope  of  his  employment.  Smith  v.  Paclcet  Co.,  (Tenn.)  1  &  W.  Rep.  104.  And  it 
makesno  difference  that  the  acts  complained  of  were  in  negligent  disregard  of  or  In  dis- 
obedience to  the  instructions  of  the  employer.  Heenrich  v.  Car  Co.,  20  Fed.  Rep.  100; 
Cleveland  v.  Newsom,  (Mich.)  7  N.  W.  Rep.  222;  Paint  A  Color  Co.  v.  Conlou,  (Mo.)  4 
8.  W.  Rep.  922;  Railway  Co.  v.  Kirlc.  (Ind.)  1  N.  K.  Rep.  W9;  Railroad  Co.  v. Conway, 
(Colo.)  6  Pac.  Rep.  142;  or  that  they  are  firaudnlent  or  deceitful,  or  amount  to  a  posi- 
tive malfeasance.  Marrier  v.  Railway  Co..  (Minn.)  17  N.  W.  Rep.  952;  or  of  such  a 
character  that  the  servant  would  be  criminally  liable.  Marion  v.  Railway  (^.,  (Iowa.) 
21  N.  W.  Rep.  86.  But  see  Cleveland  v.  Newsom,  iuprd.  The  fact  that,  at  the  time  the 
tortious  acts  were  committed,  the  servant  was  not  acting  exclusively  fur  his  employer, 
but  was  combining  business  of  his  own  with  that  of  the  master,  will  not  affect  the'lia- 
biiity  of  the  latter.  Rahn  v.  Manafacturing  (^.,  26  Fed.  Rep.  912.  But  if  the  servant 
step  aside  from  his  master's  business,  for  however  short  a  ttme,  to  do  an  act  not  con- 
nected with  such  business,  the  master  is  not  liable  for  an  injury  inflicted  while  the  serv- 
ant is  thus  engaged.    Marrier  v.  Railway  Co.,  iupra. 


Hodge  d.  Giesb. 

iOourt  of  Chancery  of  New  Jersey,    December  9,  1887.) 

1.  Rboibtratioiv— Act  dobs  not  Apply  to  Lxabbs. 

The  registry  acta  do  not  apply  to  leases.    The  first  in  date  stands  fimt  in  right 

2.  Injunction— Irrkpabable  Injury. 

A  court  ofequity  may  protect  legal  rights  in  real  estate,  where  the  right,  thou.:;h 
formallv  denied,  is  yet  clear  on  facts  which  are  not  denied,  and  according  to  legal 
rules  which  are  well  settled,  and  the  injury  against  which  protection  is  asked  is 
irreparable. 

3.  Same. 

An  injury  is  irreparable  which  is  material,  and  which  cannot  be  adequately  re- 
dressed by  pecuniary  damages. 

4.  Sam B— Mandatory  Injunction  at  Inception  of  Suit. 

Contrary  to  the  general  rale,  a  mandatory  injunction  may  issue  at  the  inception 
of  a  snit  for  the  protection  of  an  eabement^  and  other  rights  oflike  nature. 
{SyOalnu  by  the  Omri.) 

On  application  by  James  Hodge    for  injunction   against  Albin  Giese. 
Heard  on  bill  and  affidavit,  order  to  show  cause,  and  answer  and  affidavit. 
Thomas  8.  Henry^  for  the  motion.    T?ieodore  Runyon,  contra. 
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Van  Fleet,  V.  C.  Tbis  is  an  application  for  an  injunction.  The  com- 
plainant and  defendant  occupy  parts  of  the  same  building  as  tenants,  under 
the  same  landlord.  The  defendant  occupies  the  basement  as  a  barber  shop,  and 
the  complainant  occupies  the  two  floors  immediately  above.  The  complainant 
is  a  clothier.  He  uses  the  first  floor  as  a  store  for  the  sale  of  clothing,  and  the 
second  for  cutting  garments.  The  defendant  has  occupied  the  basement  con- 
tinuously for  over  25  years,  and  the  complainant  has  held  the  two  floors  now 
occupied  by  him  since  April,  1879«  Prior  to  the  commencement  of  the  com- 
plainant's tenaacy,  the  owner  of  the  building  put  a  heater  in  the  cellar*  in 
the  rear  of  the  basement  occupied  by  the  defendant.  Pipes  were  attached  to 
conduct  the  heat  from  the  heater  to  the  first  floor,  and  subsequently  others 
were  attached  to  conduct  it  to  the  second  floor.  There  are  registers  on  both 
flooi-s  by  which  the  volume  of  heat  transmitted  to  each  is  regulated.  This 
connection  existed  in  January,  1887,  when  the  last  lease  to  the  complainant 
was  made.  The  heater  is  an  appurtenance  or  adjunct  to  the  part  of  the 
building  occupied  by  tlie  complainant.  It  transmits  heat  to  no  other.  Both 
parties  now  hold  underleases  made  in  1887.  That  to  the  complainant  was 
executed  on  the  fifth  of  January,  1887,  and  gi-ants  a  term  of  five  years 
from  the  first  day  of  April,  1887,  and  that  to  the  defendant  was  made  in 
March,  1887.  The  complainant^s  lease  grants  him  the  use  of  the  heater,  with 
right  of  access  to  it.  The  defendant,  by  his  answer,  admits  that  fhe  com- 
plainant has  no  ^)^ans  of  access  to  the  heater  except  through  his  shop,  and, 
also,  that  the  complainant  has,  every  fall  and  winter  since  1879,  passed 
through  his  shop,  with  his  knowledge,  and  without  objection,  to  give  such 
attention  to  the  heater  as  it  required.  Whether  there  is  a  door  opening  from 
the  defendant's  shop  into  the  cellar  where  the  heater  is,  the  pleadings  do  not 
expressly  state;  but  the  defendant's  admission  that  there  is  no  way  of  ap- 
proach to  the  heater  except  through  his  shop,  makes  it  certain  that  there  is 
either  a  door  there,  or  some  other  means  of  access  from  his  shop  to  the  heater. 
The  defendant  notified  the  complainant  on  the  nineteenth  of  November,  1887, 
that  he  would  not  thereafter  be  permitted  to  pass  through  his  shop  to  the 
heater.  The  complainant  thereupon  filed  his  bill  asking  for  an  injunction 
restraining  the  defendant  from  preventing  him  from  passing  through  the  de- 
fendant's shop  to  give  such  attention  to  the  heater  as  may  be  necessary  to 
enable  him  to  have  the  use  of  the  heater* 

It  cannot  be  denied  that,  unless  the  complainant  can  have  access  to  the 
heater  through  the  defendant's  shop,  that  clause  of  his  lease  which  grants  him 
the  use  of  the  heater  Will  be  rendered  nugatory,  and  that  he  will  be  deprived 
of  tliat  part  of  the  demised  premises  which,  just  at  this  season  of  the  year,  is 
absolutely  essential  to  the  safe  and  comfortable  enjoyment  of  the  other  parts. 
Xo  complaint  is  made  that  the  complainant  has  exercised  the  right  which  he 
claims  in  an  oppressive  or  improper  manner.  The  dispute  is  as  to  his  right, 
not  as  to  the  manner  in  which  he  has  exercised  it.  If  the  complainant  was 
seeking  protection  against  the  wrongful  prohibition  of  his  lessor,  there  can  be 
no  doubt  that  he  would  be  entitled  to  it.  His  lease  grants  him  the  use  of  the 
heater.  The  heater  constitutes,  not  only  a  val  uable  part  of  the  demised  prem- 
ises, but  an  almost  indispensable  part.  It  is  the  only  means  by  which  his  oc- 
cupation of  the  demised  premises  can  be  made  safe  and  comfortable  during 
five  or  six  months  of  each  year  of  his  term.  His  lease  grants  him  the  same 
right  to  the  use  of  the  heater  that  it  does  to  occupy  the  two  fioors.  The  heater 
would  be  utterly  useless  to  him  without  a  right  of  access  to  it.  A  simple 
^ant  of  a  right  to  use  the  heater  would,  without  a  single  word  exprtissly  de- 
claring such  a  purpose,  confer,  by  implication,  aright  of  access.  Access  is  so 
absolutely  essential  to  the  beneficial  enjoyment  of  the  heater  that,  under  a 
grant  thus  framed,  the  right  would  pass  as  an  indispensable  part  of  the  prin- 
cipal thing  granted.  But  here  a  right  of  access  is  given  by  express  words. 
The  particular  way  by  which  it  shall  be  had  is  not,  however,  defined  by  ex- 
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■0.      - 

J   '  '      _      .[  press  words,  but  it  is,  clearly  and  unmistakably,  by  the  position 

->•  ^  ^  '  '  heater  occupies  in  the  building.     There  is  no  way  to  get  to  it  excej 

^i  M  i  the  defendant's  shop.     Both  the  bill  and  answer  so  declare,  and 

way  which  the  complainant  has  used,  continuously,  every  fall  ar 

••     *  since  1879.    There  can  be  no  doubt,  in  this  condition  of  affairs,  what 

_  .  ^  tion  the  lease  must,  as  a  matter  of  law,  receive.    These  facts  make 

*'  yond  question  that,  if  the  lessor  of  the  parties  was  the  person  agai 

*  '  relief  was  sought  in  this  case,  it  would  be  the  plain  duty  of  the  coi 

,J|  •  the  complainant  the  writ  he  asks. 

'^;  Does  the  defendant  stand  in  a  stronger  or  better  position  than 

would  occupy  if  he  were  the  defendant  in  this  suit?    The  complain 

is  first  in  date,  and  therefore,  so  far  as  it  covers  rights  or  piope 

**    ^  quently  demised  to  the  defendant,  confers  the  paramount  riglit.     1 

after  having  made  a  lease  to  the  complainant,  could  not  grant  ai 

\  '  the  defendant  which  he  had  previously  granted  to  the  complainant. 

words,  if,  by  the  lease  made  to  the  complainant  in  January,  1887. 
/*  access  to  the  heater,  through  the  basement,  passed,  tlie  lessor  could 

subsequent  lease  made  to  the  defendant  in  March,  1887,  grant  the 
:  ,     •  free  from  the  easement  created  by  the  prior  lease.    After  having  m 

to  the  complainant,  all  that  it  was  possible  for  the  lessor  to  grant,  I 
quent  le^e,  was  such  right  in  the  demised  premises  as  was  not  coi 
the  prior  lease.  The  complainant's  right  to  the  easement  in  que 
not,  in  the  slightest  degree,  depend  upon  the  fact  that  the'  defends 
time  he  accepted  the  lease  under  which  he  now  holds,  had  notice,  eit 
or  constructive,  that  the  complainant's  lease  gave  him  right  of  aa 

..  .  beater.     The  registry  acts  do  not  apply  to  leases.    The  first  in  date  s 

in  point  of  right.  Leases  under  seal  for  a  term  of  not  less  than  I 
acknowledged  or  proved,  may  be  recorded,  (Revision,  p.  157,  §  19 
statute  which  authorizes  tliis  to  bo  done  imposes  no  penalty  for  no 
This  statute,  it  has  been  decided,  was  intended  to  give  the  lessee  t 
-;  tagetobederivedfromregistry,if  his  lease  was  sealed  and  duly  ackn 

but  to  leave  him,  as  at  common  law,  if  he  did  not  record  his  lease,  < 
cepted  a  lease  not  under  seal.  It  was  framed  for  the  benefit  of  1 
Hutchinson  v.  BramhalU  42  N.  J.  Eq.  372,  7  Atl.  Rep.  873.  It  w 
then  to  be  entirely  clear  that,  if  the  case  is  considered  in  its  purel, 
pects,  nothing  c&n  be  found  in  the  defendant's  position  which  i^e 
whit  stronger  or  better  than  that  which  his  lessor  would  occupy,  i 
the  person  against  whom  relief  was  sought.    There  may  be  this  difl 

•^  tween  them  as  to  actual  knowledge.    The  lessor  knew  thai  he  had  g 

cess  to  tlie  heater  to  the  complainant.     This,  the  defendant  says,  1 

know;  but  it  is  not  disputed  that  he  possessed  knowledge  which 

^  equivalent.    He  knew  that  the  complainant,  like  himself,  was  a  t€ 

that  for  eight  years  the  complainant  had  had  the  exclusive  use  of  t 

and  that,  during  all  that  time,  the  complainant  had  passed  through 

give  such  attention  to  tlie  heater  as  was  necessary,  without  asking  p 

and  that  he  had  never  disputed  the  complainant's  right  to  do  so. 

submission  to  the  exercise  of  a  right,  which  at  times  must  have  bee 

^  with  some  inconvenience  to  the  defendant,  would,  in  most  instanc 

a  belief  that  the  defendant  submitted  to  it  because  he  knew  the  co 

*  was  simply  doing  what  he  had  a  right  to  do. 

On  the  admitted  facts  of  the  case,  and  according  to  well-establi 
principles,  the  legal  right  on  which  the  complainant  rests  his  clain 
junction  is,  in  my  judgment,  free  from  the  least  dcmbt.  This  bei 
duty  of  the  court  is  plain.  It  is  bound  to  give  to  the  complainant  1 
tion  he  asks,  if  the  injury  against  which  he  seeks  protection  belo 
class  which  this  court  may  rightfully  restrain  by  injunction.  A  o 
uity  may  protect  and  enforce  legal  rights  in  real  estate,  where 
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though  formatlj  denied,  is  yet  dear  on  facts  which  are  not  denied,  and  ac- 
oordiug  to  legal  rules  which  are  well  settled,  and  the  injury  against  which  pro- 
tection is  asked  is  of  an  irreparable  nature.  Hart  v.  Leonard^  42  N.  J.  Eq. 
416,  7  Atl.  Bep.  865. 

It  is  obvious  that  no  remedy  will  be  adequate  in  this  case  which  does  not 
prevent  a  repetition  of  the  injury.  The  injury  consists  in  depriving  the  com- 
plainant of  an  essential  part  of  the  demised  premises.  It  is  continuous  in  its 
clmracter,  and,  so  long  as  it  shall  be  persisted  in,  will  necessarily  result  in 
the  complete  destruction  of  the  safe  and  comfortable  use  of  the  demised  prem- 
ises for  the  purposes  for  which  they  were  rented,  for  nearly  one-half  of  the 
complainant*s  wliole  term.  The  law  gives  no  adequate  remedy  for  such  a 
wrong.  Successive  suits  at  law,  in  which  only  pecuniary  damages  could  be 
awarded,  would  give  the  complainant  neither  the  full  measure  of  his  rights, 
nor  justice,  but  would  permit  the  defendant  to  deprive  the  complainant  of  his 
rights  for  such  compensation  as  a  jury  might  see  fit  to  award.  The  complain- 
ant's case  presents  a  strong  instance  of  irreparable  injury.  All  that  is  meant 
by  that  phrase  is  that  the  injury  shall  be  a  material  one,  and  of  such  a  nature 
as  cannot  be  adequately  redressed  by  pecuniary  damages.  Mere  inconven- 
ience, resulting  in  but  slight  damage,  may,  in  consequence  of  its  peculiar  char- 
acter, constitute  an  injury  so  irreparable  in  its  nature  as  to  be  the  proper  sub- 
ject of  redress  by  injunction.    Kerr,  Inj.  199,  200. 

The  right  involved  here  is  an  easement.  The  complainant,  on  the  undis- 
puted facts  of  the  case,  has  a  right  to  pass  through  the  defendant's  shop  to 
and  from  tlie  heater.  Ourts  of  equity  exercise  a  very  liberal  jurisdiction  in 
the  protection  of  such  rights.  Mandatory  injunctions  may,  contrary  to  the 
general  rule,  be  issued  at  the  \^ry  inception  of  the  suit  for  the  protection  of 
such  rights.  Looomotim  Works  v.  Railway  Co.,  20  N.  J.  Eq.  379.  An  in- 
spection of  the-  record  in  8hiver»  v.  Shivers,  Reported  in  32  N.  J.  Eq.  578, 
shows  that  a  mandatory  injunction  was  granted  on  filing  the  bill,  and  with- 
out hearing  the  defendant,  commanding  the  defendant  forthwith  to  takedown 
and  remove  a  gate  which  he  had  erected  aci^oss  a  private  way  running  through 
his  land.  Like  injunctions  have  recently  been  granted  in  several  similar  cases. 
The  true  rule  on  this  subject,  in  my  judgment,  is  that  declared  in  Whitecar 
V.  Michenor,  37  N.  J.  Eq.  14.  Chancellor  Runyon  there  said:  "The  court 
is  always  very  reluctant  to  grant  a  mandatory  injunction  on  an  interlocutory 
application,  but  where  extreme  or  very  serious  damage  would  ensue  from 
withholding  it,  as  in  cases  of  interference  with  easements,  or  other  cases  de- 
manding immediate  relief,  it  will  be  granted." 

The  complainant  is  entitled  to  the  writ  he  asks,  but  it  must  be  so  framed 
as  to  limit  the  exercise  of  his  right  of  passage  to  such  use  of  it  as  may  be  nec- 
essary to  give  such  care  and  attention  to  the  heater  as  shall  be  required  to  en- 
able him  to  have  the  use  of  the  heater  for  the  purpose  of  heating  the  two  floors 
covered  by  bis  lease. 


Arnett  v.  Trimmer  and  others. 

{Court  of  Chancery  of  New  Jertey.    December  18,  1887.) 

Chattel  Mortgages— Description— Property  Used  rw  Carrying  on  Business. 
A  mortgage  was  executed  upon  a  stock  of  goods,  and  chattels  used  in  carrying  on 
the  business,  and  theevidenceshowed  that  a  horse,  wagon,  sleigh,  and  barney  were 
need  in  such  business,    ffeld^  that  such  chattels  were  included  iu  the  mortgage. 

Assignment  for  Benefit  of  Creditors  —  Liens  of  Secured  Creditors  not  Af- 

FSOTBD  BT. 

On  bill  to  restrain  an  assignee  from  disposing  of  property  covered  by  mortgages 
to  its  full  value,  respondent  claimed  that,  whatever  the  liens  upon  the  debtors  es- 
tate, the  latter  had  the  right  to  make  assignment  for  the  eoual  benefit  of  creditors, 
and  the  assignee  power  to  dispose  of  the  assets  in  disregard  of  such  incumbrances. 
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Hetd  that,  as  an  assignor  cannot  destroy  liens  of  his  own  creatfhn,  by  ntakin^  an  as- 
signment for  the  benefit  of  his  other  creditors,  his  assignee  disposes  of  the  property 
covered  by  such  liens  at  his  peril. 

8.  Sams— Salb  op  Sbcubsx)  Ppopbrtt  bt  Assignbb  — Noticb  to  Sboubbd  Obbditobs — 
Costs  op  Sale. 

Mortgagees  had  notice  of  an  assignment  of  the  stock  of  goods  covered,  and  of  its 
inadeouacy,  and  did  not  interpose  until  after  sale  of  part  of  the  property,  of  which 
they  also  had  notice.  Held,  that  the  assignee  will  be  permitted  to  retain  from  the 
amount  in  his  hands  costs  actually  incurred  by  him  in  the  sale. 

On  bill  to  restrain  the  assignee  from  disposing  of  property  covered  by 
mortgages.     The  opinion  states  the  facts. 

John  Lilly t  for  complainant.  W.  F,  ffayhurst,  for  defendants,  Amett  & 
Martindale.    M.  X.  Trimmer,  for  himself*  assignee. 

Bird,  Y.  G.  Arnett,  a  son  of  the  complainant,  was  engaged  in  the  mer- 
cantile business,  and  sold  his  interest  therein  to  one  Griggs.  At  tli«  time  of 
the  sale  his  mother  held  a  chattel  mortgage  upon  the  goods,  and  so  did  Amett 
&  Martindale.  After  the  sale  to  Griggs  he  executed  chattel  mortgages  for 
like  amounts  to  the  complainant  and  to  Arnett  &  Martindale;  but  they  were 
not  immediately  recorded,  nor  were  the  transactions  with  respect  to  them 
actually  consummated  at  the  time,  because,  as  the  proof  shows,  there  was  a 
promise  upon  the  part  of  Griggs  to  pay  the  cash  for  the  amount  due  upon  the 
said  mortgages.  This,  however,  was  not  accomplished.  Bucb  sale  was  made 
on  the  first  of  January.  On  the  first  day  of  February  the  mortgages  were  ac- 
knowledged and  delivered.  The  mortgage  of  the  complainant  was  recorded 
on  the  second  of  February,  but  that  of  A.  &  M.  not  until  March  16th.  Soon 
after  this  Griggs  made  an  assignment  to  the  defendant  Mr.  Trimmer  of  all 
of  his  estate,  fqr  the  benefit  of  his  creditors.  As  such  assignee,  he  imme- 
diately proceeded  to  make  sale  of  a  portion  of  the  goods,  and  sold  to  the 
amount  of  $282.10  woith,  at  an  actuai  expense  to  him  of  $23.50.  At  this 
juncture  the  bill  in  this  case  was  filed  in  order  to  prevent  Mr.  Trimmer,  as 
such  assignee,  from  further  proceeding  with  the  sale  of  the  said  goods,  or  in- 
termt'ddling  therewith;  the  complainant  claiming  that  her  interest  in  the 
said  goods  was  equal  to,  if  not  more  than,  the  value  thereof,  and  that  as  such 
mortgagee  she  had  a  right,  under  the  circumstances  presented  in  the  bill,  to 
make  disposition  of  them.  Such  a  case  was  made  by  the  bill  and  proo^  as 
to  satisfy  the  court  that  Mr.  Trimmer,  as  such  assignee,  ought  to  be  re- 
str^ned,  and  an  injunction  was  accordingly  issued.  Since  then  it  was  deemed 
expedient  to  appoint  a  receiver  to  take  charge  of  and  dispose  of  the  goods; 
and  as  such  he  has  disposed  of  them,  the  result  of  which,  so  far  as  appears, 
is  an  ample  justification  of  his  appointment  in  behalf  of  the  mortgagees,  suf- 
ficient assets  not  having  been  realized  to  satisfy  the  amount  due  upon  the 
lawful  incumbrances. 

An  answer  was  filed,  disputing  the  validity  of  the  mortgages  as  to  the  gen- 
eral creditors.  The  answer  insisted  that  there  was  an  understanding  between 
the  mortgagor  and  the  mortgagees  that  the  mortgages  were  not  to  be  re- 
corded, because  of  the  imputation  arising  therefrom  of  financial  inability 
upon  the  part  of  the  mortgagor,  and  also  because  the  general  creditors  had  a 
right  to  act  upon  that  understanding  which  it  is  said  was  communicated  to 
thein,  and,  acting  upon  it,  they  suffered  thereby  in  giving  greater  credit  to 
the  mortgagor  than  tliey  otherwise  would.  The  great  preponderance  of  proof, 
however,  is  tiiat  there  was  no  such  understanding  between  the  mortgagor 
and  the  mortgagees;  and,  furthermore,  I  believe  there  is  no  proof  whatever 
that  any  creditor  was  deceived  by  the  alleged  understanding  between  the  other 
contracting  parties.  It  may  be  said  that  that  branch  of  the  case  was  practi- 
cally abandoned. 
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At  the  hearing  the  principal  question  seemed  to  be  whether  or  not  a  horse, 
a  wngon,  sleigh,  and  harness  came  within  t)ie  purview  of  the  chattel  mort- 
gages as  part  and  parcel  of  the  goods  and  chattels  used  in  carrying  on  the 
said  business.  And  the  testimony  upon  this  point  is  most  clear  that  tbey  are 
included  in  the  chattel  mortgages,  and  I  cannot  avoid  so  advising. 

Mr.  Trimmer,  the  assignee,  insists  that  as  such  he  is  entitl^  to  be  pro- 
tected. He  insists  that  if  this  court,  under  the  circumstances, iiad  the  riglit 
to  interfere  by  injunction  and  by  the  appointment  of  a  receiver,  whom  it  au- 
thorized to  dispose  of  the  estate,  he  should  be  protected  against  all  costs  and 
expenses  whatsoever  in  the  management  of  the  estate,  and  in  the  proceedings 
inst  tuted  in  this  court.^  He  insists  upon  this  as  a  general  and  universal 
proposition  of  law,  and  maintains  that  whatever  may  be  the  liabilities  of  a 
debtor,  and  whatever  may  be  the  extent  or  character  of  the  liens  upon  tiie 
debtor's  estate,  he  has  an  absolute  and  unqualified  right,  under  the  statute, 
to  make  an  assignment  for  the  equal  benefit  of  his  creditors,  and  that  as  such 
assignee  can  resist  all  the  rights  and  claims  of  such  lien  holders,  and  proceed 
to  the  disposition  of  the  assets  assigned  to  him  in  total  disregard  of  their 
rights,  providing  he  proceeds  according  to  the  directions  of  the  statute  which 
authorizes  such  assignment.  I  have  no  doubt  that  a  statute  so  beneficial  in 
its  nature,  so  demanded  by  the  business  interests  of  the  community,  should 
be  so  construed  as  to  give  the  utmost  favor  and  protection  to  an  assignee  for  » 
the  benefit  of  the  creditors  whom  he  is  supposed  to  represent.  Mr.  Trimmer 
has  called  my  attention  to  Curi'ie  v.  KnighU  84  N.  J.  Eq.  485,  and  to  Sager 
V.  Hetoes,  32  N.  J.  Eq.  652,  aa  being  opposed  to  my  views;  but  I  do  not  see 
that  I  am  at  all  in  con  diet  with  them. 

But  to  say,  in  an  unqualified  sense,  that  lien  creditors  must,  under  every 
condition,  hold  their  bands  and  abide  the  time  and  methods  of  an  assignee, 
even  though  he  commit  no  fiagrant  acts,  is  a  proposition  which  seems  to  me 
the  legal  mind  cannot  readily  assent  to.  For  example,  it  can  scarcely  be  said 
that  a  mortgagor  of  real  estate  would  in  such  a  case  be  obliged  to  await  the 
settlement  of  theaffaii-s  of  an  assignee,  even  though  the  assignee  should  be  ad- 
judged to  have  power  to  sell  the  land;  and  the  same  principle  would  apply  in 
the  case  of  the  mortgaging  of  goods  and  chattels.  If  thoasslgnor  had  created 
an  effectual  lien  upon  the  goods,  equal,  or  more  than  equal,  to  their  entire 
value,  he  could  not,  in  any  way,  destroy  or  impair  the  interest  which  he  himself 
had  created  by  making  an  assignment  for  the  benefit  of  his  other  creditors. 
In  §nch  a  case,  all  that  is  conceived  the  assignee  could  do  would  be  to  sell  the 
interest  which  the  mortgagor  might  have  in  what  is  called  the  equity  of  re- 
demption in  the  goods.  But  if  his  intermeddling  with  such  goods  for  the  pur- 
pose of  making  a  sale  of  the  equity  of  redemption  should  be  such  as  tended  to 
the  deatruction  or  impairment  of  the  interests  of  the  mortgagee,  I  think  no 
court  would  hold  that  the  mortgagee  would  be  obliged  to  hold  his  hands,  and 
allow  the  assignee  to  go  on  with  the  waste,  which,  as  to  him  and  his  interests, 
he  might  be  committing.  Conceding,  therefore,  great  latitude  of  right  to  an 
assignee,  under  the  statute,  I  think,  at  least  in  the  instances  named,  it  has  a 
limit. 

With  these  considerations  in  mind,  taking  the  case  before  me,  what  ap- 
pears? An  assignment,  it  is  true,  for  the  benefit  of  creditors,  and  other 
creditors  than  the  mortgagees;  but  with  the  clear  proof  that  the  chattels  in- 
cluded in  the  mortgages  are  insufficient  to  satisfy  them.  In  such  a  case  it 
seems  to  me,  l)eyond  question,  that  the  complainant  had  a  right  to  foreclose 
her  mortgage  as  against  the  assignee,  and  to  call  upon  this  court  to  aid  her  in 
the  protection  of  her  property  as  such  against  the  assignee;  and  especially  as 
in  this  case  it  was  established  before  the  injunction  issued  that  waste  was 
threatened  by  the  assignee.  1  must  therefore  hold  that  when,  in  such  a  case, 
an  assignee  takes  possession  of  property  so  mortgaged,  and  meddles  with  it, 
he  does  it  at  his  peril.    I  do  not  say  that  he  might  not  obtain  protection  from 
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the  court.  I  only  hold  that  he  is  not  jastifled  in  any  act  of  wast&,  or  in  tak- 
ing any  steps  that  will  tend  to  the  diminution  of  the  value  of  the  property  as 
against  the  mortgagee.  If  he  attempts  to  sell  and  deliver  goods  and  chattels, 
under  such  circumstances,  without  the  aid  and  protection  of  the  court,  the 
mortgagee  has  a  right  to  interpose  and  ask  a  court  of  equity  to  protect  him. 
Tht'se  things  being  so,  an  assignee  would  not  be  entitled  to  costs  as  against  a 
mortgagee,  Jinless  tlie  mortgagee  in  some  way  contributed,  by  his  action  or 
his  silence,  to  the  proceedings  upon  the  part  of  the  assignee.  And  in  this 
case  it  appears  that  the  mortgagees  knew  of  the  assignment  and  of  tlie  lim- 
ited amount  of  goods,  and  of  the  action  of  the  assignee,  and  made  no  inter- 
ference until  after  some  sales  were  made,  which  must  have  been  made  with 
their  full  knowledge.  The  costs,  therefore,  in  thiS  case  which  were  actually 
incurred  by  the  assignee,  amounting,  as  he  says,  to  ;^28.50,  he  will  be  per- 
mitted to  retain  out  of  the  fund  which  he  has  in  his  hands  as  the  proceeds  of 
the  sale  of  these  goods  made  by  him,  amounting,  in  all.  to  $232.10,  the  bal- 
ance of  which  he  will  be  directed  to  pay  over  to  the  receiver.  I  will  advise  a 
decree  in  accordance  with  these  views. 

It  is  plain  that  the  complainant's  mortgage  is  second  in  order  of  priority. 
The  receiver  should  first  pay  the  costs  of  the  complainant,  and  then  the  said 
mortgage  of  Arnett  &  Martindale,  and  then  the  mortgage  of  complainant, 
and,  if  then  anything  reipain,  Mr.  Trimmer  is  entitled  to  it  aa  such  assignee. 


Wbstoott  v.  Middleton. 
(Cbiirt  of  Chancery  di  New  Jersey.    December  9,  1887.) 

1.  NflSANCE— UnDKRTAKKR*8   ESTABLISHMENT— BuRDEN  OF  PrOOF. 

The  burden  of  showing  that  an  undertaker's  establishment,  in  which  he  keeps 
cotilns,  ice-boxes,  and  cases  in  which  he  preserves  the  bodieeof  the  dead,  and  in  the 
rear  of  which  he  cleanses  and  dries  such  boxes,  is  a  nuisance,  is  on  the  complaio- 
ant, 

2.  Same— Not  Nuisance  per  Sb. 

Such  an  establishment  in  a  populous  place  is  not  a  nuisance  per  «e.^ 

3.  Same— Annoyance  to  One  Person.' 

That  a  single  person  of  a  most  sensitive  taste  on  the  subject  is  seriously  disturbed 
thereby,  and  no  others  are  called  who  have  been  annoyed,  a  case  is  not  made  re* 
quiring  the  interference  of  the  court. 

4.  Same— Physioal  Discomfort. 

Physical  dlscomfurt  arising  from  a  morbid  taste  or  an  excited  imagination,  as 
distinguished  from  such  discomfort  arising  through  the  organs  of  sense  oommonto 
all,  is  not  enough  to  justify  the  court  in  closing  such  an  establishment. 
(Syllahue  by  the  Court.) 

Bill  for  permanent  injunction. 

/.  /.  Orandallf  for  complainant     B,  A,  Armgtrong^  for  defendant. 

Bird,  V.  C.  The  parties  to  this  controversy  own  adjoining  lots  in  the  city 
of  Camden .  The  complai  nant  occupies  his  as  a  dwelling-house  and  for  offices. 
The  defendant  occupies  the  basement  and  first  floor  of  his  dwelling  to  carry 
on  the  business  of  an  undertaker,  using  the  front  room  as  an  office,  the  second 
room  as  a  place  to  keep  supplies,  and  the  second  and  third  stories  with  his 
family.  On  the  lot  of  the  defendant,  back  of  the  first  and  second  rooms,  is  a 
kitchen  or  extension,  between  which  and  t;he  lot  of  the  defendant  is  an  open 
space  going  back  to  the  rear  of  the  lot,  which  is  180  feet  deep.  In  this  open 
space  is  a  hydrant.  The  cellar  of  the  defendant  is  used  for  storing  lumber, 
which,  as  occasion  requires,  he  takes  out  in  the  rear,  through  this  open  space, 
to  a  shop  which  is  at  the  extreme  rear  end  of  his  lot,  there  to  be  used  in  mak- 

^ Concerning  nuisances  per  m,  see  Trulock  Y.  Merte,  (Iowa,)  84  N.  W.  Rep.  307,  and 
note. 
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ing  boxes.  The  oomplaint  is  that  the  defendant  is  guilty  of  maintaining  a  nui- 
sance in  the  maintenance  of  this  business  of  undertaking,  and  that  the  com- 
plainant is  entitled  to  the  aid  of  this  court  in  being  relieved  therefrom.  There 
is  a  charge  that  the  defendant  disturbs  the  complainant  in  the  manufacture 
of  boxes.  This  point  is  practically  abandoned.  But  the  complainant  insists* 
in  the  first  place,  that  this  business  is  carried  on  in  an  unlawful  manner; 
and,  in  the  second  place,  that  the  defendant  has  no  right  to  CJirry  on  this 
business  where  he  does.  The  proof  shows  that  the  defendant  buries  from  100 
to  150  persons  a  year,  and  the  vehicles  which  he  uses  for  that  purpose  are 
driving  to  and  from  his  place  of  residence  about  four  times  in  every  case; 
so  that  from  five  to  six  hundred  times  during  the  year  the  complainant  has 
the  opportunity,  if  he  attends  thereto,  to  be  reminded  that  death  has  taken 
place,  that  some  one  is  a  corpse,  and  that  preparations  are  being  made  for  the 
funeral;  or  that  some  one  has  just  been  buried.  In  every  such  case  the  de^ 
f endant  uses  a  large  box  in  which  the  corpse  is  preserved,  as  far  as  possible, 
from  decomposition,  by  use  of  ice  in  another  box,  made  of  tin,  which  is  placed 
directly  over  the  corpse.  Formerly  the  tin  box  opened  underneath,  by  a  tube 
]:unning  down  through  the  box  containing  the  body,  to  carry  off  the  water  as 
the  ice  melted.  This  is  now  dispensed  with,  so  that  there  is  no  connection 
whatsoever  between  the  ice  and  the  corpse.  These  boxes  which  are  so  used 
to  preserve  the  body  are  taken,  after  the  burial,  to  the  residence  of  the  de- 
fendant, through  Ills  office  and  store  to  the  rear  thereof;  and  in  this  narrow 
space,  by  the  side  of  the  hydrant,  are  often  washed,  and,  if  not  wasiied  there, 
are  washed  further  back  in  the  yard.  They  have  been  allowed  to  remain 
there  for  an  hour,  and  sometimes  longer;  occasionally  all  night.  The  com- 
plainant insists  tiiat  he  has  several  times  noticed  offensive  odors  from  those 
boxes,  which  have  greatly  distressed  him,  and  given  him  alarm.  Indeed,  it 
may  t^  said  that  there  is  no  doubt  but  tlmt  the  complainant  has  been  fre- 
quently exercised  in  his  mind  on  account  of  the  presence  of  these  boxes,  which 
have  been  receptacles  of  the  dead;  nor  is  there  any  doubt  but  that  he  has  ob- 
served offensive  odors,  but. whether  from  these  boxes  or  not  is  not  so  clear  to 
my  mind.  There  were  odors  arising  from  that  locality,  but  the  defendant  in- 
sists that  they  came  from  a  drain  which  he  found  to  be  choked  up  on  two  oc- 
casions, and  that  after  the  drain  had  been  opened  and  cleansed  there  were  no 
longer  any  odors.  The  complainant  insists  that  these  odors  were  of  the  char- 
acter that  he  says  they  were,  because  flies  were  attracted  there  in  great  num- 
bers, among  which  was  what  is  known  as  the  blow-fly,  which  is  supposed,  ac- 
cording to  the  testimony,  more  likely  to  be  attracted  to  places  where  there  is 
animal  decomposition  than  the  ordinary  fly. 

The  defendant  admits  the  use  of  his  premises  for  the  purposes  alleged  in 
the  bill.  He  also  admits  placing  the  boxes  referred  to  immediately  in  the  rear 
of  the  main  part  of  his  house,  and  by  the  hydrant  in  question,  and  of  cleans- 
ing them  there;  but  he  insists  that  they  were  never  allowed  to  remain  there 
any  longer  than  was  necessary  before  they  were  thoroughly  cleansed  and  dried, 
and,  when  cleansed  and  so  dried,  were  immediately  taken  away  and  put  under 
cover.  He  says,  also,  that  he  never  takes  to  this  place  of  business  any  box 
which  has  been  used  in  case  the  corpse  was  of  a  person  who  had  died  of  any 
contagious  disease  without  first  thoroughly  cleansing  the  box.  The  defend- 
ant has  also  shown  that  on  two  occasions  the  drain  referred  to  was  so  stopped 
up  as  to  produce  offensive  odors,  which  were  not  perceived  when  the  drain 
was  open.  So  that,  after  the  fullest  consideration,  my  mind  is  led  to  the  con- 
viction that  the  odors  complained  of  may  have  arisen  from  some  other  source 
than  that  alleged  by  the  complainant.  In  other  words,  I  am  not  satisfied  that 
the  defendant  has  conducted  his  business  in  such  an  unlawful  manner  as  to 
cause  any  undue  annoyance  or  discomfort  to  the  complainant. 

But  the  further  contention,  that  the  business  itself  is  a  nuisance,  is  of  great 
importance,  and  cannot  be  passed  by  without  the  fullest  consideration.    The 


Digitized  by 


Google 


492  ATLANTIC  REPOBTEE.  [N.J, 

claim  is  that  Is  is  impossible  to  carry  on  a  business  of  this  character  without 
constant  liability  to  communicate  diseases  to  those  who  reside  in  the  neigh- 
borliood,  and  that  this  liability  creates  dread,  discbmfort,  and  apprehension, 
whici)  abridges  the  rights  of  property.  It  is  insisted  that  the  deadly  spore 
will,  in  spite  of  the  utmost  precaution,  be  carried  about  in  such  vessels,  and 
are  liable  to  be  dislodged  and  to  be  communicated  to  the  nearest  inhabitant  at 
any  moment,  impregnating  them  with  the  seeds  of  death. 

In  the  first  place,  admitting  tlie  possibility  of  danger  lurking  in  erery  box 
where  the  person  buried  thereirom  has  died  of  a  contagious  disease,  what  is 
the  duty  of  the  court?  Should  the  court  say  that  such  business,  however 
lawful,  cannot  be  carried  on  in  a  populous  part  of  the  city?  I  am  not  pre- 
pared to  assent  to  tliat  doctrine.  It  is  quite  clear,  to  my  mind,  that  tliis,  like 
many  other  occupations,  may  be  so  conducted  as  to  be  a  nuisance.  For  ex- 
ample, a  grocer  might  allow' his  vegetables  to  decay  in  such  quantities,  and 
in  such  localities,  upon  his  premises,  as  to  do  infinite  harm  to  his  neighbors, 
and  subject  him  to  the  penalties  of  the  law,  or  to  the  restraint  of  a  court  of 
equity.  The  same  may  be  said  of  the  vendor  of  meats;  so  negligent  might 
he  be  as  to  scatter  disease  and  death  to  multitudes.  But  because  these  things 
are  possible,  or  may  occasionally  happen,  it  is  not  pretended  for  a  moment 
that  it  is  unlawful  to  carry  on  the  grocery  business,  or  to  vend  meats,  in  popu- 
lous parts  of  our  cities.  It  seems  to  me  that  the  same  reasoning  may  l>e  ap- 
plied, with  great  certainty,  to  the  business  of  undertaking.  It  may  be  carried 
on  so  negligently,  with  such  indifferent  regard  to  the  rights  and  feelings  of 
others,  as  to  be  not  only  an  offense  to  the  tender  sensibilities  of  the  Intelligent 
and  reQned,  but  to  be  a  direct  menace  to  the  health  and  open  violation  of  the 
civil  rights  of  all  residing  in  the  neighborhood.  Now,  as,  in  the  cases  supposed, 
there  is  a  remedy  which  does  not  go  to  the  destruction  of  the  occupation,  but 
which  at  the  same  time  protects  the  rights  of  others  in  the  comfortable  enjoy- 
ment of  their  property,  so,  in  the  case  in  hand,  it  seems  to  me  most  clear  that 
the  court  has  it  within  its  power  to  prevent  the  misapplication  of  a  legal 
right,  and  that  to  go  further  would  be  a  destruction  of  that  legal  right.  The 
law  means  to  protect  every  one  in  the  enjoyment  of  such  rights, — in  the  enjoy- 
ment of  his  health,  as  well  as  in  the  enjoyment  of  his  property,  on  the  one 
hand;  and,  on  the  other,  in  the  enjoyment  of  his  legitimate  vocations,  as  well 
as  in  the  possession  of  his  property.  The  defendant  has  a  right  to  the  posses- 
sion of  his  property;  and  to  carry  on  a  legitimate  business  there  in  a  lawful 
manner  is  an  equally  sacred  right.  Is  the  business  in  which  the  defendant  is 
engaged  a  lawful  one?  To  a  certain  extent  that  is  not  disputed.  Has  he  a 
right  to  carry  it  on  on  the  premises  which  he  owns  and  occupies?  He  cer- 
tainly has,  unless  it  unreasonably  interferes  with  the  lawful  rights  of  another. 
The  counsel  for  the  complainant,  perceiving  the  force  of  this  view,  and  what 
would  be  likely  to  result  therefrom  under  the  evidence,  insisted,  at  last,  that 
carrying  on  the  business  of  an  undertaker  by  the  defendant  was  in  itself  so 
obnoxious  to  the  complainant  as  to  render  his  house  uncomfortable,  and  that 
that  fact  alone  was  sufficient  to  justify  this  court  in  restraining  the  defendant 
from  the  use  of  his  premises  in  carrying  on  said  business.  But  it  has  not 
been  shown  that  disease  of  any  kind  has  ever  been  communicated  by  any  act  or 
omission  of  tlie  defendant.  It  is  not  in  evidence  that  the  fatal  spore  has  ever 
been  allowed  to  remain  in  any  of  the  boxes  which  the  defendant  and  his  em- 
ployes have  handled  as  children  do  their  toys;  nor  does  it  anywhere  appear 
that  any  special  risk  has  been  presented  in  the  management  of  this  business. 
Therefore,  as  to  the  first  question,  I  must  conclude  that  the  complainant  can- 
not prevail. 

In  the  second  place,  it  is  urged  that  the  business  of  an  undertaker  is  a 
nuisance  per  ae.  Is  this  proposition  maintainable?  Must  the  undertaker 
retire  from  the  inhabited  parts  of  our  villages,  towns,  and  cities?  Is  an  oc- 
cupation which  is  absolutely  essential  to  the  welfare  of  society  to  be  con- 
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demned  l^  the  oourta»  to  be  classified  with  nuisances^  and  to  be  expelled  from 
localities  where  all  other  innocent  and  innoxious  trades  may  be  carried  on  ? 
In  other  words,  is  this  business  so  detestable  in  itself  as  unreasonably  to  in- 
terfere with  the  dvll  rights  or  property  rights  of  those  who  dwell  within  or- 
dinary limits,  and  who  can  and  do,  without  effort,  see  and  hear  what  is  being 
done?  The  inquiry  is  not  whether  it  is  obnoxious  to  this  or  that  individual 
or  not;  but  whether  or  not  it  is  of  such  a  character  as  to  be  obnoxious  to 
mankind  generally,  similarly  situated.  There  are  certain  obscene  or  offen- 
sive  sights,  certain  poisonous  or  destructive  gases  or  odors,  certain  disturb- 
ing sounds  or  noises,  which  affect  most  persons  alike;  can  the  business  of  an 
undertaker  be  classed  with  any  of  these?  Is  the  business  of  an  undertaker  of 
this  class?  Before  the  oourt  can  condemn  a  ti'ade  cr  calling,  it  must  appear 
that  it  cannot  be  carried  on  without  working  injury  or  hurt  to  anotlier;  and, 
as  I  have  said,  that  injury  or  hurt  must  be  such  as  would  affect  all  reason- 
able persons  sdike  similarly  situated.  The  law  does  not  contemplate  rules  for 
the  protection  of  every  individual  wish  or  desire  or  taste.  It  is  not  within 
the  judicial  scheme  to  make  things  pleasant  or  agreeable  for  all  the  citizens 
of  the  state. 

But  to  proceed  with  the  case  before  me.  Let  us  ascertain  from  what  stand- 
point, or  under  what  circumstances,  the  complainant  regards  this  employment 
a  nuisance  per  se.  Mr.  Westcott  is  one  of  the  most  highly  respected  citizens^ 
He  is  about  72  years  old.  As  to  the  subject-matter  in  band,  and  everything 
akin  to  it,  he  is  most  sensitive  or  tender.  It  is  conceded  that  he  has  an  ex- 
traordinary horror  or  repugnance  to  contemplating  anything  pertaiuiug  to 
death  or  to  the  dead.  Such  emotions  or  feelings  so  control  him  that  he  has 
not  attended  a  half-dozen  funerals  during  his  long  life.  As  he  advances  in 
years,  this  sentiment  becomes  more  and  more  intolerable.  It  is  urged,  and 
with  great  reason, 'that,  these  facts  being  so,  Mr.  Westcott's  judgment  Is  not 
only  overcome  by  his  imagination,  but  that  innumerable  evils  are  created 
thereby  for  his  soul  tp  feed  upon,  which  he  charges  in  tins  case  to  the  defend- 
ant. Plainly,  the  circumstances  are  special,  and  most  unsafe  to  found  any 
freneral  rule  of  law  upon.  Giving  the  complainant  credit  for  all  he  can  pos- 
sibly be  entitled  to,  and  keeping  in  mind  what  he  actually  suffei-s,  whether 
justly  or  unjustly,  whether  it  be  the  result  of  imagination  or  an  oversensitive 
nature  or  not,  and  also  keeping  in  mind  the  rights  of  the  defendant,  how  far 
can  the  court  go,  with  safety,  in  protecting  Mr.  Westcott  in  his  home,  and  se- 
curing to  him  every  comfort  that  a  citizen  is  entitled  to  in  the  enjoyment  of 
that  home?  Many  observations  which  have  been  made  in  disposing  of  the 
first  branch  of  the  discussion  are  equally  applicable  here;  they  will  not  be  re- 
peated. The  court,  in  disposing  of  every  such  question,  cannot  but  at  once 
look  beyond  the  judgment  to  be  given  in  the  particular  case;  the  court  cannot 
but  inquire,  what  next,  or  where  will  such  judgment  lead  to?  The  inquiry 
inevitably  arises,  if  a  decision  is  rendered  in  Mr.  Westcott 's  favor  because  he 
is  so  morally  or  mentally  constituted  that  the  particular  business  complained 
of  is  an  offense  or  a  nuisance  to  him,  or  destructive  to  his  comfort,  or  his  en- 
joyment of  his  home,  how  many  other  cases  will  arise  and  claim  the  beuelit 
of  the  same  principle,  however  different  the  facts  may  be,  or  whatever  may 
be  the  mental  condition  of  the  party  complaining.  One  may  complain  of  tlm 
smell  of  vegetables,  another  of  fresh  meats,  another  of  the  ordinary  sound  of 
the  anvil,  another  of  the  running  of  a  saw,  or  the  humming  of  machinery* 
and  the  like,  without  limit;  every  case  being  as  meritorious  as  the  one  now 
under  consideration.  Hence  the  value  of  general  principles  can  never  be  lost 
sight  of.  A  wide  range  has  indeed  been  given  to  courts  of  equity,  in  dealing 
with  these  matters,  but  I  can  find  no  case  where  the  court  has  extended  aid, 
unless  the  act  complained  of  was,  as  I  have  above  said,  of  a  nature  to  affect 
all  reasonable  persons,  similarly  situated  alike. 

My  attention  has  been  called  to  the  case  of  Railroad  Co.  v.  Angel,  41  N. 
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J.  Eq.  316.  The  principle  there  laid  down  is  of  great  value  in  every  such  case. 
The  defendant  was  engaged  in  a  lawful  business,  but  so  used  its  tracks  in 
making  up  its  trains  and  distributing  the  cars  in  front  of  the  complainants' 
dwelling  that,  by  reason  of  stenches,  noises,  smoke,  steam,  and  dirt  thereby 
occasioned,  the  comfort  of  the  complainants'  home  was  seriously  impaired. 
The  court  below  allowed  an  injunction  againstsuch  use  of  the  road;  but  the 
court  did  not  pretend  to  hold  that  the  company  must  abandon  the  use  of  its 
tracks  altogether.  It  was  only  decided  that  the  company  had  no  right  to  al- 
low its  engines  or  its  cars  to  remain  in  the  presence  of  or  near  by  the  liouse 
of  the  complainants,  making  hideous  noises,  emitting  smoke  and  steam  and 
unwholesome  odors,  to  the  great  discomfort  of  the  complainants  in  their 
home.  The  judgment  of  the  court  simply  looked  to  the  proper  exercise  of  the 
lawful  rights  of  the  defendant,  and,  in  the  lawful  exercise  of  those  rights, 
what  Inamvenience  or  annoyance  the  complainants  might  suffer  they  must 
submit  to.  Engines  in  passing  might  whistle  or  emit  smoke,  steam,  and 
dirt,  cattle  might  bellow,  sheep  bleat,  and  hogs  squeal,  but  to  that  extent  the 
complainants  must  yield  to  the  general  demand.  To  this  extent  the  court 
was  sustained  on  appeal.  I  can  find  nothing  in  that  case  to  lead  me  to  say 
that  the  business  of  an  undertaker  is  a  nuisance  per  se. 

My  attention  has  also  been  directed  to  Cleveland  v.  Gas-Light  Co,,  20  N.  J. 
Eq.  201,  in  support  of  complainant's  views.  In  that  case,  the  court  held: 
''Any  business,  however  lawful,  which  causes  annoyances  that  materially  in- 
terfere with  the  ordinary  comfort,  physically,  of  human  existence,  is  a  nui- 
sance that  should  be  restrained.  ♦  ♦  •  To  live  comfortably  is  the  chief 
and  most  reasonable  object  of  men  in  acquiring  property  as  the  means  of  at- 
taining it;  and  any  interference  with  our  neighbor  in  the  comfortable  enjoy- 
ment of  life  is  a  wrong  which  the  law  will  redress.  The  only  question  is, 
what  amounts  to  that  discomfort  from  which  the  law  will  protect?"  The 
learned  chancellor  then  made  this  important  observation:  "The  discomforts 
must  be  physical ;  not  such  {is  depend  on  taste  or  imagination.  But  whatever 
is  offensive,  physically,  to  the  senses,  and  by  such  offensiveness  makes  life 
uncomfortable,  is  a  nuisance;  and  it  is  not  the  less  so  t)ecause  there  may  be 
persons  whose  habits  and  occupations  have  brought  them  to  endure  the  same 
annoyances  without  discomfort."  For  a  strikingly  similar  definition,  see 
Walter  v.  8el/e,  4  Eng.  Law  &  Eq.  16. 

In  this  ciise,  then,  we  have  the  broad,  yet  perfectly  perceptible  or  tangible, 
ground  or  principle  announced,  that  the  injury  must  be  physical^  as  distin- 
guished from  purely  imaginative.  It  must  be  something  that  produces  real 
discomfort  or  annoyance  through  the  medium  of  the  senses;  not  from  delicacy 
of  taste  or  a  refined  fancy.  This  is  very  comprehensive ;  indeed,  I  cannot  con- 
ceive of  a  more  liberal  or  broad  statement  of  the  law ;  yet  I  apprehend  it  is  a  true 
delineation  of  the  law.  How,  therefore,  shall  I  apply  this  rule?  I  must  find 
tiuit  physical  discomfort  has  been  produced,  or  will  be;  but,  in  so  doing,  I  must 
not  forget  the  influence  of  the  imagination  or  a  morbid  or  abnormal  taste  on  the 
mind  and  body.  What  has  been  disclosed  by  the  proofs?  These  facts:  Mr. 
Westcott  and  the  defendant  have  lived  side  by  side,  in  these  same  houses,  for 
about  11  years.  During  all  this  time  the  latter  has  carried  on  this  business  of 
burying  the  dead,  in  about  the  same  open  and  unpretentious  manner  that  he 
now  does.  There  is  no  evidence  that  Mr.  Westcott  or  any  other  person  has  ever 
been  afflicted  by  reason  of  the  defendant's  occupation ;  indeed,  nothing  has  been 
attempted  in  that  direction.  Yet  it  is  admitted  that  this  trade  has  been  and  is 
carried  on  by  the  defendant  in  the  midst  of  the  most  populous  part  of  the  city 
of  Camden.  And  what,  to  my  mind,  is  of  very  great  consequence,  in  consider- 
ing whether  this  trade  affects  the  body  of  Mr.  Westcott  through  what  is  known 
as  the  bodily  senses,  or  through  his  Imagination  or  taste,  is  the  fact  that  not  an- 
other person  has  been  produced  who  has  been  affected  as  he  has  been.  As  just 
stated,  great  numbers,  from  day  to  da^^  look  out  upon  this  establishment  just  as 
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Mr.  Westcott  does,  although  at  a  greater  distance;  but,  if  the  injurj  results 
from  seeing  these  evidences  of  the  havoc  of  disease  and  of  death,  then,  surely, 
distance  cannot  mitigate  it,  and,  while  so  many  others  have  been  subject  to  the 
same  influences,  not  one  has  been  offered  to  say  that  he  has  suffered  any  annoy- 
ance or  discomfort  by  the  presence  of  this  employment  in  the  neighborhood; 
and,  although  the  business  of  undei-taking,  caring  for  and  burying  the  dead, 
has  been  conducted  in  about  this  same  manner  from  tlie  earliest  times,  (that 
is,  in  an  open  and  public  manner,  in  the  town  and  city,  as  well  as  in  the  coun- 
try,) and  so  continues  to  be,  where  the  most  refined  and  cultivated  abide,  as 
well  as  where  the  unpretentious  do,  yet  from  no  class  has  any  one  been  brought 
to  testify  to  any  bodily  or  mental  injury  or  suffering  because  an  undertaker 
was  carrying  on  his  vocation  in  his  neighborhood. 

Hence,  in  my  judgment,  before  a  trade  or  business  can  be  declared  to  be  a  nui- 
sance per  se,  it  must  be  made  to  appear  that  it  necessarily  works  injury,  dis- 
comfort, or  annoyance  to  the  property  or  persons  of  citizens  generally  who 
may  be  so  circumstanced  as  to  come  within  its  influence.  It  is  not  enough 
that  only  one  person,  and  that  one  the  complainant,  alleges  discomfort;  and 
certainly  his  case  is  greatly  weakened  when  he  admits  that  so  sensitive  is 
lie  on  the  subject  that  in  72  years  he  has  not  attended  a  half-dozen  funer* 
als.  If  the  court  can  compel  this  defendant  to  cease  his  trade  next  door  to 
Mr.  Westcott,  because  the  sight  of  these  instruments  used  in  burying  the 
dead  have  an  unhealthy  influence  on  his  mind,  then  the  vendor  of  crape,  and 
the  artist  who  cuts  tomb-stones  and  monuments,  will  inevitably  be  liable  to 
the  same  condemnation.    See  Demurest  v.  IfardTian,  34  N.  J.  Eq.  469,  474. 

Perhaps  I  ought  to  remark  that  the  case  of  Barnes  v.  ffathom,  54  Me. 
124,  so  much  relied  on  by  counsel  of  the  complainant,  rested  on  a  very  differ- 
ent state  of  facts,  in  this;  that  there  was  not  only  a  tomb  on  the  land  of  the 
defendant  within  44' feet  of  the  dining-room  of  the  plaintiff,  but  that  at  the 
time  of  the  action  the  defendant  had  a  dead  body  in  it,  and  it  was  shown  that 
once  before  it  had  six  deposited  therein,  and  that  experts  swore  that  effluvia 
injurious  to  health  escaped  therefrom.  Nor  is  the  case  of  Clark  v.  Lavy- 
rence^  6  Jones,  Eq.  83,  in  any  sense  like  the  one  before  me. 

The  results  of  my  inquiries  are  that  while  the  defendant  has  no  right  to 
condnct  his  business  so  as  to  endanger  or  threaten  the  health  of  the  com- 
plainant, or  to  make  his  home  uncomfortaMe,  either  by  filling  the  air  with 
noxioas  vapors,  or  the  germs  or  seeds  of  disease,  the  evidence  does  not  show 
that  he  has  done  either,  and  that  the  business  of  an  undertaker  is  not  a  nui- 
sance per  se.    The  bill  should  be  dismissed,  with  costs. 


N'lfiWALL  and  others  v,  Staffobdvillb  Gravel  Ck>. 

{Ooiirt  of  Chancery  of  New  Jersey.    December  14,  1887.) 

IHJUKCTION— To  REEFtn/LlV  LaYZITO  RAILBOAI>~DZBPnTE  AS  TO  TiTLB. 

On  motion  for  preliminary  iniunction  to  restrain  defendant  from  laying  its  rail- 
road track  oyer  lands  to  which  ooth  parties  claimed  title,  and  from  digging  and  re- 
moving gravel  tlierelrom,  the  evidence  showed  that  the  chief  value  of  the  land  was 
the  gravel  beneath  ita  surface,  and  that  defendant's  agents  had  expressed  a  deter- 
mination to  remove  gravel  from,  and  defendant  had  graded  a  roadway  for  a  rail- 
road across,  the  land.  Held^  that  the  acts  of  defendant  would  work  an  irreparable 
injury  to  and  destroy  the  inheritance,  and  a  preliminary  injunction  should  issue 
until  the  titles  are  settled. 

On  motion  for  preliminary  injunction  by  Newall  and  others  to  restrain 
defendant,  the  Staftordville  Gravel  Company,  from  building  a  railroad  across, 
and  committing  acts  of  waste  to,  certain  lands  in  dispute  between  the  parties. 
The  facts  appear  in  the  opinion. 

T.  W.  Carmiohael,  for  complainants.    Garrison  c&  French,  fbr  defendant. 
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BiBD,  Y.  C.  On  one  side  of  the  Tuckerton  Bailroad  lie  three  tracts  of  land* 
— one  of  which  being  next  to  the  said  road,  and  tlie  third  of  which  being  fur- 
thest therefrom t  are  owned  by  tlie  defendant;  the  second  of  which,  lying  lie- 
tween  the  other  two,  is  claimed  by  both  the  complainants  and  the  defendant* 
and  is  the  subject  of  this  controversy.  The  controversy  was  precipitated  by 
the  defendant  grading  a  roadway  for  a  railroad  nearly  across  the  land  in  dis- 
pute, and  threatening  to  lay  ties  and  rails  thereon  for  the  purpose  of  running 
engines  and  cara  from  the  Tuckei-ton  Railroad  to  their  tract  of  land  furthest 
away  from  said  railroad  to  a  pit  known  as  a  gravel  pit,  for  the  purpose  of 
carrying  said  gravel  to  the  seaside  resorts  on  the  Atlantic  coast,  for  improve- 
ments of  streets  and  sidewalks  and  other  like  purposes.  In  addition  to  this* 
it  may  be  said  that  the  defendant,  by  its  agents,  expressed  a  determination  to 
dig  and  remove  gravel  from  the  tract  of  land  named  in  the  bill.  To  prevent 
the  defendant  from  proceeding  with  the  construction  of  this  railroad,  and 
from  digging  and  removing  any  gravel,  is  the  object  and  prayer  of  this  bill» 
The  bill  shows  the  title  to  ^  in  the  complainant;  but,  while  this  appears  plain 
enough  as  expressed  in  the  bill,  it  is  denied  by  the  answer,  and  the  answer 
sets  up  a  title  in  the  defendants,  with  a  claim  of  possession  for  a  long  period 
of  time,  being  for  20  years.  The  complainants  claim  that  their  possession  has 
been  consistent  with  their  title;  the  land  being  wild  timber  and  brush  land» 
wholly  uncultivated,  and  without  house  or  other  evidence  of  habitation  upon 
it.  The  defendant  Insists  that  it  has  driven  across  it  whenever  it  had  occa- 
sion to,  and  carted  gravel  from  their  own  land  over  it;  and,  besides  the  asser- 
tion of  claim  of  title  and  ownership  for  a  long  period,  they  have  paid  the  taxes 
which  have  been  assessed  thereon  for  over  20  years. 

The  simple  question  therefore  is,  should  a  preliminary  injunction  go  upon 
this  order  to  show  cause?  I  believe  it  is  well  settled  that,  in  order  to  justify 
the  granting  of  a  preliminary  injunction  wlien  the  title  to  real  estate  is  in  dis- 
pute, it  must  appear  that  the  acts  complained  of,  and  which  are  sought  to  be 
restrained,  will  either  work  irreparable  injury  to  the  complainant,  or  will 
tend  to  the  destruction  of  the  inheritance.  The  case  has  been  one  of  great 
interest  to  me,  and  has  elicited  the  most  careful  consideration,  and  I  conclude 
that  the  injunction  has  been  properly  asked  for  upon  both  grounds;  namely, 
the  threatened  removal  of  gravel,  and  the  building  of  the  railroad.  To  the 
extent  that  the  soil  is  removed,  it  is  a  destruction  to  the  inheritance;  and  it 
is  alleged  in  the  bill,  and  sustained  by  very  strong  proof,  that  the  chief  value 
of  this  land  is  the  gravel  that  is  buried  beneath  its  surface.  It  is  true,  the 
defendants  deny  the  existence  of  gravel  upon  the  lands  claimed  by  the  com- 
plainants; but  they  do  not  show  any  search  therefor,  nor,  what  is  more  im- 
portant, do  they  deny,  or  in  any  way  contradict  or  overcome,  the  charges  in 
the  bill,  which  have  been  sustained  by  proof,  that  certain  agents  of  the  defend- 
ant have  declared  that  the  d^endant  intended  to  excavate  gravel,  and  remove 
it  from  the  lands  claimed  by  the  complainant.  The  material  paH,  therefore, 
of  the  bill,  in  that  particular,  has  not  been  answered  or  denied  in  any  way  by 
the  defendant.  The  construction  of  a  railroad  may  be  said,  with  great  truth- 
fulness, to  work  irreparable  injury  to  the  owner  of  the  inheritance.  It  may 
be,  trespasses  more  grievous  to  be  borne  might  be  committed;  but,  certainly, 
grading  land  for  railroad  tracks,  the  laying  of  ties  and  heavy  iron  rails  there- 
upon, and  the  running  of  trains,  daily  or  otherwise,  must  be  conceded  by  all 
to  be  very  destructive  of  what  an  American  understands  to  be  his  right  of 
property.  And  if  the  complainant  be  in  the  right,  the  threatened  acts  of  the 
defendant — the  running  of  cars  and  engines — will  be  a  continuing  trespass, 
requiring  a  multiplicity  of  suits  for  redress.  The  principles  which  guide  in 
such  cases  are  found  in  Folley  v.  Passaic,  26  K.  J.  Eq.  216;  Johnston  v.  Byde^ 
25  N.  J.  Eq.  454;  8tanfo7'd  v.  Lyon,  37  N.  J.  Eq.  94;  Carlisle  y.  Cooper,  21 
N.  J.  Eq.  577-580;  Kerlin  v.  West,  4  N.  J.  Eq.  449;  Cornelius  v.  Post,  9  N. 
J.  Eq.  196;  Lord  v.  Carbon  Co,,  42  N.  J.  Eq.  157,  6  AU.  Eep,  812;  Hart  t. 
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Leonard,  42  N.  J.  Eq.  416,  7  Atl.  Rep.  865.  But  in  addition  to  this,  verj 
clearly,  another  familiar  principle  has  been  properly  invoked  in  support  of  the 
complainants' claim;  that  is,  that  injunctions  will  go  in  such  cases  to  restrain 
the  action  of  a  defendant,  even  where  titles  to  land  are  in  dispute,  until  those 
titles  are  settled  by  an  action  at  law. 
I  will  advise  in  accordance  with  these  views. 


Smock  v.  jQiJxs&  and  others. 

{Court  of  Choneery  af  New  Jeney,    December  14, 1,887.) 

HUBBAVS  AFD  Wir»— RbDUCTIOH  of  WiF1*8  FUHU  to  PoflSMBIOH— VaLI1>1TT  Of  MOBT- 
GAGB  TO  WlFB. 

A  husband  in  1839,  as  administrator  of  an  estate,  bad  $222,  which  was  due  to  his 
wife;  in  1853,  as  ejcecutor  of  another  estate,  $385.15.  In  1866  there  was  paid  to  him 
for  his  wife,  as  proceeds  of  a  sale  of  real  estate  in  which  she  was  interested,  $210.26. 
In  1879  the  husband  executed  a  bond  and  mortgage  for  $3,000  to  his  son,  who  as- 
signed ft  to  the  wife.  The  next  day,  the  husband,  being  insolvent,  made  a  general 
assignment.  From  the  flrst  transaction,  in  1839,  until  the  day  before  the  assign- 
ment, there  had  been  no  claim  made  by  the  wife  for  the  money,  and  no  account 
asked  or  submitted.  Held,  that  as,  under  the  law  of  1839,  the  husband  had  the 
right  to  reduce  the  property  of  the  wife  to  possession,  he  will  be  presumed  to  have 
h«ld  the  money  received  at  that  time  as  in  his  own  right,  and  not  as  administrator 
and  trustee,  and,  in  view  or  the  circanistaDcea  of  the  case,  the  mortgage  was  void  as 
axainst  creditors. 

The  object  of  this  action  in  to  determine  whether  a  surplus,  remaining  after 
the  foreclosure  of  a  flrst  mortgage,  shall  be  paid  to  the  assignee  of  the  mort- 
gagor, or  be  applied  on  a  second  mortgage  on  the  same  property  given  to  the 
mortgagor's  wifa 

Robert  Allen,  Jr.,  for  A.  C.  Hartshorne,  assignee.  Parker  d  Vredetiburgh, 
for  Letta  H-  Jones. 

Bird,  V.  0.  The  question  in  this  case  is  whether  the  assignee  of  Samuel 
TV.  Jones  is  entitled  to  a  certain  fund  in  court  for  the  benefit  of  the  creditors 
of  Samuel  W.  Jones,  or  whetiier  the  wife  of  said  Jones  is  entitled  to  it.  Mr. 
Jones  and  his  wife  are  over  80  years  of  age.  In  1879,  being  largely  indebted 
and  insolvent,  he  made  an  assignment  for  the  benefit  of  his  creditors.    Thicu 

assignment  bore  date  the  seventh  day  of ,  1879.    On  the  day  before,  he* 

executed  and  delivered  a  bond  to  his  son  Gtoorge  which  was  conditioned  for 
the  payment  of  $8,000;  and  executed  and  delivered  to  him,  also,  a  mortgage 
upon  his  real  estate  to  secure  said  bond;  which  bond  and  mortgage  were  both, 
delivered  to  the  said  George,  and  by  him  at  once  assigned  to  his  mother,  the 
wife  of  Samuel  W.  Another  mortgage  upon  the  same  premises  of  prior  date 
was  foreclosed,  the  property  sold,  and  this  is  the  surplus  part  of  the  proceeds 
of  such  sale. 

The  assignee  contends  that,  as  to  creditors,  this  mortgage,  given  to  George, 
and  by  him  assigned  to  his  mother,  was  fraudulent.  On  the  other  hand, 
it  is  insisted  that  it  is  not  only  not  fraudulent,  but  bona  fide,  and  given 
for  a  valuable  consideration;  that  it  was  given  in  payment  of  an  outstanding 
indebtedness  of  tlie  husband  to  the  wife.  The  consideration  upon  which  Mrs. 
Jones  seeks  to  establish  her  claim  to  this  surplus  is,  in  brief,  thus  detailed  by 
ber  husband,  (she  being  unable,  from  age  and  infirmity  of  mind,  to  give  to  the 
court  any  very  satisfactory  account  of  how  tlie  various  transactions,  out  of 
which  the  money  she  says  is  due  to  her,  arose:)  Mr.  and  Mrs.  Jones  were 
married  before  1830.  About  that  time,  or  soon  ther<'after,  Mrs.  Jones'  father 
conveyed  to  Mr.  Jones  a  tract  of  land,  and  when  Mr.  Jones  was  paying  the 
money,  $1,000  less  than  the  contract  price  was  accepted  in  full  payment 
thereof  by  the  vendor.  Mr.  Jones  reme!hl)ers  this  fact,  and  speaks  of  it  as 
one  of  the  first  instanoes  of  his  receiving  money  which  his  wife,  as  he  under^ 
v.llA.no.6— 32 
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^-  stood  it,  was  entitled  to.    In  1835  or  1896  the  father  of  Mrs.  Jones 

Jones  was  one  of  the  administrators.    In  1839  the  estate  was  set 

.'J'  administrator  finally  accounting,  and  the  balance  in  hand  due  to 

"  ,-^     *  on  the  twenty-second  day  of  July,  in  that  year,  was  $222.51.    In 

•t'.  1853,  Mr.  Jones,  as  the  executor  of  the  last  will  and  testament  of 

.'  ^  in-law,  was  found,  by  his  account  as  such  executor,  to  have  in  ha 

r    •  •  to  his  wife,  the  sum  of  $385.15.     On  the  nineteenth  of  April,  186( 

^  .'*"^  paid  to  Mr.  Jones,  as  the  husband  of  Mrs.  Jones,  $210.26,  the  pro 

•  *  sale  of  real  estate  of  which  Mrs.  Jones  was  one  of  the  owners  in  fc 

i         •  in  common  with  others.     These  are  the  three  items  of  principal,  i 

'^     -; '  insisted,  with  interest,  make  the  $3,000  mentioned  in  the  condj 

bond  named.    A  calculation  of  interest  upon  the  first  item  ab 

^  ,«-^  ($222.51)  shows  that,  at  the  time  of  the  execution  of  the  bond,  it 

<  at  simple  interest  to  $756;  and  of  the  $385.15,  to  $623.94;  and  of  t 

-  ^.^  to  $163.93, — making  of  principal  and  interest  the  aggregate  sum  o1 

^  *  To  secure  these  items,  the  said  bond  and  mortgage  for  $3,000  % 

It  was  not  intended  that  the  first  $1,000  should  be  included. 

*  ^  The  creditors  being  interested,  can  this  claim  stand?    I  can  t 
*  .  r ;                                that  from  the  treatment  of  the  case,  by  Mrs.  Jones,  from  the  time 

.''  rj  transaction,  until  the  period  of  her  husband's  difficulties,  th< 

•  -f'  strongly  arises  that  she  not  only  never  contemplated  a  charge  t 
^.  husband,  but  that,  upon  the  contrary,  she  intended  to  submit  all 

*  ^  eys  to  her  husband's  control  absolutely,  and  in  such  a  manner  as 

'    ' .  in  the  law  to  an  unqualified  gift.    So  inevitable  is  the  inference  in 

v^  » '  ular,  that  counsel  made  no  effort  whatsoever  to  Include  in  the  clain 

^  which  Mr.  Jones  says  was  the  first  that  he  received  on  account  c 

y  and  this  same  view  is  greatly  strengthened  by  the  fact  that,  upc 

.    *  sion,  at  no  period  of  time,  from  that  first  transaction  until  the  daj 

.  ^  assignment  and  the  making  of  this  bond  and  mortgage,  was  thei 

effort  upon  the  part  of  Mrs.  Jones  to  recover  any  of  these  sums, 

J     r.  any  recognition  from  Mr.  Jones,  her  husband,  of  these  moneys,  a; 

to  her. 

-       ,  As  to  the  $222.51,  which  he  received  July  22,  1839,  it  is  claimc 

Jones,  having  that  money  in  his  hands  at  tliat  time  as  trustee, 

liable,  at  any  time  in  the  future,  to  account  for  it  as  such  trustee, 

^  matter  what  may  occur,  or  what  rights  may  intervene,  or  what 

elapse,  Mrs.  Jones,  the  ccitui  que  trust,  has  a  right  to  demand  of 

an  account  for  that  money.    It  is  insisted  tiiat  the  relation  of  1 

cestui  que  trust  continued  to  exist.    This  proposition  does  not  see 

.     .-  be  tenable.    It  is  true  that,  at  that  particular  juncture,  that  amou 

was  by  law  due  to  ttie  wile  as  the  proceeds  of  the  personal  es 

father;  but  it  is  equally  true  that,  as  the  law  then  stood,  the  husb 

titled  to  it,  and  had  the  right  to  reduce  it  to  actual  possession. 

so,  and  he  having  possession  of  it,  it  seems  to  me  very  clear  th 

sumption  is  that  he  held  it  and  continued  to  hold  it  in  his  own  righ 

to  me  that,  after  the  lapse  of  40  years,  the  burden  of  showing  tha 

and  continued  to  hold  it,  as  trustee,  is  upon  those  who  insist  up< 

\  \  trary.    I  cannot  believe  that  tlie  law  would  impose  upon  the  1 

^     *  such  a  case,  the  duty,  in  the  first  instance,  of  turning  money  4 

*  .      *  wife*  in  order  that  she  might  hand  it  back  to  him,  or  of  his  n 

formal  declaration  that  he  held  this  money  as  administrator  for  tli 

.^"  his  wife,  in  the  first  instance,  but  that  now  he  holds  it  in  his  ov 

'  •  »  her  husband.     But  if  the  declarations  of  the  understanding  of  th< 

-  of  any  value,  this  branch  of  the  controversy  has  been  settled  bj 

Jones  himself  said  when  upon  the  witness  stand.     With  referer 

moneys  he  had,  he  declares  it  wa9  understood  then  that,  by  thi 

fe,  ^  belonged  to  the  wife  belonged  to  the  husband;  and  in  my  Judga 
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as  the  $222.51  enters  into  the  controversy,  it  is  settled  against  Mrs.  Jones. 
Bui  supposing  the  trust  was  not  actnally  satisfied,  and  supposing  it  be  con- 
sidered that  the  parties  maintained  the  relations  which  they  held  at  the  very 
instant  of  the  passage  of  the  final  account  ascertaining  the  amount  due,  then, 
in  such  a  case,  is  there  an3i;liingln  tlie  evidence  to  justify  the  court  in  sayincr 
that  the  creditors  of  Mr.  Jones  have  an  inferior  right  to  that  of  Mrs.  Jones? 
I  cannot  come  to  that  conclusion.  It  is  said  that  a  trust  once  created  contin- 
ual without  limitation,  and  that  the  trustee  can  at  any  time  be  called  to  ao- 
eount  and  be  compelled  to  pay.  Tliis  may  be  so  in  very  many  instances,  as 
between  the  trustee  and  his  cestui  que  trust.  To  enforce  this  doctrine,  my 
attention  was  called  to  the  case  of  Yeomana  v.  Petty,  40  N.  J,  Eq.  495,  4 
Atl.  Bep.  631,  where  at  least  40  years  had  elapsed  after  the  crecation  of  a 
trust.  The  general  principle  is,  perhaps,  correctly  laid  down  in  that  case; 
but  in  that  case  the  money  was  received  by  the  husband  for  a  definite  pur- 
pose, and  upon  the  distinct  declaration  that  he  should  hold  it  as  of  and  for  his 
wife*s  separate  estate,  followed  by  repeated  declarations  that  he  held  it  for 
SQC'h  purpose,  which  declaration  was,  at  length,  and  many  years  after  the 
original  trust  was  created,  put  in  writing  by  the  trustee  himself;  and  what 
is  important  to  have  in  mind  is  that  creditors  were  not  interested  in  that 
case,  and  their  rights  were  not  considered,  as  they  must  necessarily  be  in  this 
case. 

The  other  two  items  may  fairly  be  considered  together.    In  the  one  case 
the  money  was  received  by  the  husband  in  September,  1852,  27  years  before 
the  execation  of  the  bond  and  mortgage,  and  the  other  about  13  years  before 
the  execution  of  the  bond  and  mortgage.    The  differences  between  these 
claims  and  the  former  are  that  they  both  originated  subsequent  to  the  pas- 
sage of  the  married  woman's  act  in  1852,  and  are  both  less  stale.    Every  other 
consideration  which  is  applicable  to  the  former  is  equally  so  to  the  latter  two. 
The  testimony  establishes  the  fact  that  at  no  time  from  1839  until  1879,  or 
from  1852  until  1879,  or  from  1866  until  1879,  was  there  ever  a  word  said  by 
Mrs.  Jones  indicating  a  claim  upon  her  part  against  her  husband  for  any  of 
those  moneys,  or  by  him  indicating  liability  upon  his  part  to  her  for  any  of 
them.    There  never  was  any  memorandum  of  any  account,  or  account  in  any 
shape,  made  and  submitted,  or  demanded,  to  the  one  or  by  the  other.    And 
at  length,  when  the  crisis  in  the  affairs  of  Mr.  Jones  culminated,  and  his 
burdens  became  more  than  he  could  bear,  Mrs.  Jones  made  no  claim;  at  least, 
if  she  did,  it  was  not  until  after  she  was  prompted  so  to  do,  and  that  not  by 
Mrs.  Jones  recognizing  and  claiming  her  just  rights,  but  by  her  sons,  of 
whom  Greorge  was  one,  and  who,  perhaps,  first  reminded  their  father  that  he 
had  these  moneys  at  one  time,  and  prompted  their  mother  to  ask  him  to  se- 
cure her.    But  the  inference,  to  my  mind,  from  the  testimony,  is  very  strong, 
indeed,  that  the  giving  of  this  bond  and  mortgage  was  an  arrangement  upon 
the  part  of  the  sons,  with  which  the  mother  had  little,  if  anything  whatso- 
ever, to  do.    That  she  made  any  demand,  or  had  the  slightest  thought  of  any 
claim,  until  the  sons  were  informed  of  the  situation  of  their  father  with  re- 
gard to  his  creditors,  is  not  at  all  proved.    It  seems  to  me  that,  if  creditors 
can  be  defeated  of  their  just  rights  by  such  circumstances,  then,  in  a  multi- 
tude of  cases,  wives,  children,  and  other  near  relatives  may,  with  the  greatest 
ease,  revive  stale  claims,  and  interpose  them  as  against  creditors.    In  sup- 
port of  these  views  1  need  not  look  beyond  Luers  v.  Brunjes,  84  N.  J.  £q. 
19,  Id.  561,  and  the  crises  cited  on  page  21. 

I  will  advise  tliat  the  said  bond  and  mortgage  are  void  as  to  the  creditors 
of  the  mortgagor,  with  costs. 
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Dattes  and  others  «.  Dayieb  and  others. 

(Suprtme  OovH  <tf  Enron  qf  QmMeUoid.    F«braary  U,  1887.) 

1.  Will— DvYzsB— lamTATiox--"  PnttovAL  BEpmnsMTATiTn"— -Nkxt  oi 
A  testator  eave  to  each  of  his  sons  fooi^afths  of  his  share  devised  al 
income  and  interest  of  tlie  one-fifth  to  be  paid  each  daring  life,  and  a] 
of  a  son  the  share  "shall  be  distributed  or  go  to  his  personal  represei 
would  be  entitled  to  his  personal  estate  according  to  law."  One  of  tl 
leaving  a  widow  but  no  issue.  He  bequeathed  all  his  estate  to  her.  J 
*'  personal  representatives"  of  the  son  were  his  next  of  kin. 

%  Samb— Vebtxd  TrrLs. 

A  will  provided  that  one-fifth  of  the  share  of  each  son  should  be  In 
executor,  and  the  income  paid  to  each  son  during  his  life,  and  that 
the  principal  **  shall  be  distributed  or  go  to  his  personal  represental 
that  the  title  to  the  one-fifth  share  did  not  vest  in  the  son,  and  he  co 
vey  it  by  will.    Gabpsntxb  and  GaAvasR,  JJ.,  dissenting. 

Beserved  case  from  superior  court,  New  Haven  oounty. 

Alice  H.  Davies  et  aZ.»  executors,  brought  suit  against  John  M 
obtain  a  construction  of  a  will.  The  court  reserved  its  decision 
vice  of  tliis  court. 

C.  H.  Famamt  for  executors.  J.  S.  Beach,  for  Grace  W.  Dav 
ant.    C  E.  IngersoU,  for  defendants  next  of  kin. 

Pabk,  C.  J.  The  ninth  article  of  the  will  of  the  late  John  M. ! 
fbllows:  ''It  is  my  will,  and  I  hereby  direct,  that  four-fifths  of  \ 
any  and  every  of  my  sons  shall  be  paid  to  him  as  soon  as  It  can 
iently  done  after  my  decease;  and,  as  to  the  remaining  one-flf( 
will  and  I  hereby  direct  that  the  same  be  invested  in  bonds  and 
or  if  it  shall  be  thought  best  by  my  executrix  and  executors  in  rea 
kept  invested  for  his  use  during  his  life,  and  that  the  interest 
therefrom  shall  be  paid  to  him  during  his  life,  and  that  on  his  des 
shall  be  distributed  or  go  to  his  personal  representatives  who  wo 
tied  to  his  personal  estate  according  to  law." 

The  testator  left  three  sons  surviving  him  at  the  time  of  his 
were  all  of  age  when  the  will  was  made.  The  share  of  each  in  hi 
•166,666,  of  which  the  one-fifth  in  question  in  this  case  is  $33,8c 
the  sons,  Oomelius  C.  Davies,  has  since  died,  leaving  a  will,  an 
Qrace  Welch  Davies,  one  of  the  defendants,  but  no  issue.  By 
gave  all  his  property,  both  real  and  personal,  to  his  widow,  and 
her  the  executrix  of  his  will. 

The  executors  of  the  will  of  John  M.  Davies  present  to  this  a 
lowing  questions  for  our  advice.  (1)  Who  are  the  personal  repres 
Cornelius  C.  Davies  intended  by  the  testator  in  the  ninth  article  < 
(2)  To  whom  is  it  the  duty  of  the  plaintiff  to  deliver  the  estate  n 
hands,  under  the  trust  of  said  ninth  article, — to  the  defendants, 
heirs  at  law  of  said  John  M.  Davies  and  the  next  of  kin  of  said  C 
Davies,  or  to  the  defendant  Grace  Welch  Davies,  who  is  the  exi 
sole  devisee  and  legatee  under  the  will  of  said  Cornelius,  or  to  th 
Grace  W.  Davies  as  the  widow,  and  the  other  defendants  as  the  1 
sentatives,  of  said  Cornelius,  in  proportions  according  to  the  statu 
butions  of  this  state  relating  to  intestate  estate? 

The  ultimate  gift  of  the  property  in  question  was  made  to  the  ''p 
resentatives"  of  Cornelius  C.  Davies,  ''who)  would  be  entitled  to  I 
estate  according  to  law."  We  think  this  description  was  not  inte 
scribe  parties  who  might  represent  Cornelius  in  an  official  capacil 
^ors  or  administrators;  neither  was  it  intended  for  those  who  m 

visees  or  legatees;  but  was  intended  to  designate  his  next  of  kin, 
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be  entitled  to  hfs  penrsonal  estate  by  right  of  conBanguinity.  We  think  it  clear 
that  the  testator  never  intended  by  this  description  that  thuse  should  enjoy 
his  bounty  who  might  happen  to  be  Cornelius'  executors  or  administrators, 
to  the  exclusion  of  his  children,  should  he  leave  any  surviving  him.  The  im- 
probability of  such  a  gift  to  those  who  might  not  only  be  strangers  to  the 
blood  of  the  testator,  but  strangers  to  him  personally, — strangers  who  might 
•come  within  the  description  by  the  accident  of  appointment  by  Cornelius  as 
executors  of  his  will  or  by  the  probate  court  as  administrators  of  his  estate, — 
would  be  so  great  that  it  would  require  unequivocal  language  to  establish  it. 
As  said  the  lord  chancellor  in  Palin  v.  Hills,  1  Mylne  S&  £.  470:  "If  by  per- 
:8onal  or  legal  representatives,  or  executors  or  administrators,  we  suppose  the 
testator  to  mean  those  whom  the  legatee  might  appoint  executors  or  those  to 
whom  the  ecclesiastical  court  might  give  administration,  we  pres»nme  a  great 
improbability,  to- wit,  that  he  should  leave  it  to  the  choice  of  another,  or  the 
accident  of  a  grant  of  administration,  to  determine  in  what  channel  his  bounty 
should  flow."  Such  a  gift  would  have  put  it  in  the  power  of  Cornelius  to 
make  a  disposition  of  the  property,  in  effect,  to  whomsoever  he  would,  f<Mr  he 
^x>uld  select  whatever  party  or  parties  he  might  feel  disposed,  to  be  his  execu- 
tor or  executors,  and  he  might  make  the  selection  in  order  that  others  might 
have  the  property,  to  the  exclusion  of  his  children, 

All  this  he  might  do  when  no  power  oX  appointment  has  been  given  to  him 
xlirectly  in  the  will,  and  no  such  power  has  been  given,  unless  intentionally 
^iven  in  the  indirect  manner  suggested.  This  seems  preposterous;  and  espe- 
cially so  when  we  consider  that  the  testator  granted  the  power  of  appointment 
in  the  sixth  and  tenth  articles  of  his  will  to  his  widow  in  one  case,  and  to  his 
daughters  in  the  other,  and  the  grants  are  made  in  clear  and  direct  terms. 
The  conclusion  is  irresistible  that,  if  the  testater  had  intended  that  the  sons 
should  have  this  power,  the  grant  would  have  been  made  in  equally  explicit 
and  direct  language. 

Again,  the  cases  are  numerous,  both  in  England  and  this  country,  where 
the  words  "personal  or  legal  representatives,"  when  used  by  a  testator  to  de- 
scribe the  objects  of  his  bounty,  have  been  construed  to  mean  natural  repre- 
sentatives and  not  legal  representatives, — representatives  in  the  sense  of  next 
<i  kin,  and  not  representatives  in  an  official  or  fiduciary  capacity. 

In  the  old  and  leading  cases  of  Bridge  v.  Abbott,  3  Brown,  Dec.  224,  and 
Cotton  V.  Cotton,  2  Beav.  67,  the  gift  was  to  certain  devisees,  and,  in  case 
^f  the  death  of  either,  then  to  his  or  her  "legal  representatives;"  and  in  the 
latter  case  one  of  the  devisees  had  died  leaving  a  will.  But  the  master  of  the 
rolls  held  that  the  next  of  kin  in  both  cases  were  entitled  to  take  as  the  rep- 
resentatives intended  by  the  testator. 

In  Bainea  v.  Ottey,  1  Mylne  &  K.  465,  the  trust  was  for  M.  K.  for  life* 
with  remainder  as  she  should  appoint,  and,  in  default  of  appointment,  in  trust 
to  transfer  and  assign  the  personal  estate  to  and  among  such  person  or  persons 
-as  would  be  the  personal  representatives  of  M.  K.  These  words  of  distribu- 
tion were  held  sufficient  to  show  that  the  executors  were  not  intended,  but 
that  persons  who  could  take  beneficially  must  be  the  parties  intended. 

In  Robinson  v.  Smith,  6  Sim.  47,  the  trust  was  for  the  life  of  a  daughter, 
^nd  after  her  decease  to  pay  the  trust  moneys  to  such  persons  as  she  should 
by  will  appoint,  and  in  default  of  appointment  to  her  "personal  representa- 
tives. "  The  next  of  kin  were  regarded  as  the  persons  intended.  To  the  same 
€flect  is  Walter  v.  Makin,  6  Sim.  148. 

In  Smith  v.  Palmer,  7  Hare,  225,  and  King  v.  Cleveland,  4  De  Gex  &  J. 
477,  a  direction  for  a  distribution  among  "legal  representatives"  was  held  to 
mean  the  next  of  kiu. 

In  Re  Qrylls'  Trusts,  L.  B.  6  Eq.  689,  a  legacy  was  given  in  trust  for  a 
married  daughter  for  life,  with  power  of  appointment,  and  in  default  of  ap- 
jK>intment  to  transfer  the  same  to  such  persons  as  would  be  her  "personal 
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representatives'*  in  case  she  had  died  sole  and  unmarried.  The  vioe^^^hanoeU 
lor  said:  *'It  is  a  roost  improbable  thing  that  the  testator  meant  hisdaughter*» 
executor  or  administrator  to  take  beneficially.''  The  next  of  kin  took  the- 
property. 

In  Brigga  v.  Upton^  7  Ch.  App.  376,  the  marriage  settlement  was  in  tmst 
for  the  life  of  the  wife»  with  power  of  appointihent,  "and  in  default  of  such 
direction  or  appointment,  then  upon  trust  to  pay  or  transfer  the  trust  monej's 
unto  the  legal  representatives  of  the  said  J.  B.  in  a  due  course  of  administra- 
tion .  **  It  was  urged  that  these  words,  "in  due  course  of  administration, "  in* 
dicated  the  executors  as  the  legal  representatives,  but  the  lord  chancellor  saidi 
"I  do  not  think  that  to  be  the  natural  meaning  of  the  words.  The  natural 
meaning  of  the  words  would  be  that  the  trustees  were  to  pay  it  over  to  those 
who  in  a  due  course  of  administration  beneficially  represented  him,  and  that,, 
of  course,  would  bring  in  the  statute  with  reference  to  the  administration  of 
intestate  estates." 

In  this  country  the  English  cases,  giving  to  ** representatives"  the  signifi- 
cance of  "next  of  kin,"  have  been  generally  followed.  2  Redf.  Wills,  78. 
Such  has  been  particularly  the  case  in  the  state  of  Kew  York,  where  the  will 
in  question  was  executed,  and  in  reference  to  whose  laws,  presumably,  it  was 
made. 

The  case  of  Drake  v.  Pelh  3  Kdw.  Ch.  270,  is  a  leading  one  in  that  state. 
The  bequest  was  of  personal  property  in  trust  for  the  benefit  of  nine  children 
of  the  testator,  with  this  provision:  "And  incase  any  of  my  said  children 
sliall  die  after  me  under  tbe  age  of  twenty-one  years,  and  leaving  a  child  or 
children  him  or  her  surviving,  then  the  share,  portion,  or  interest  of  the  child 
so  dying  shall  go  to  the  heirs,  devisees,  or  legal  representatives  of  the  child  so 
dying."  One  of  the  sons  died  a  minor  and  intestate,  leaving  a  widow  and 
two  children;  and  the  question  was  whether  the  son's  administrator  took  as 
his  legal  representative,  or  his  children  as  his  next  of  kin.  In  deciding  the 
question  the  court  say:  "And  with  respect  to  the  words  <  legal  resresenta- 
tives,'  if  the  property  transmitted  be  personal  estate,  the  persons  designated 
by  and  answering  to  this  description  are  those  who,  by  the  statute  of  distri- 
butions, are  known  as  the  next  of  kin,  and  not  the  executors  or  administra- 
tors of  the  deceased  child.  The  testator  doubtless  meant  those  who  should 
take  beneficially  to  themselves  as  owners,  and  not  in  a  mei*e  official  or  repre- 
sentative capacity  in  the  right  of  a  deceased  child."  The  two  grandchildren 
of  the  testator  were  declared  to  be  the  parties  described  to  take  under  the  wiiU 
and  the  mother  of  the  children  to  be  entitled  to  no  interest  in  the  property. 

The  case  of  Tillman  v.  Davis y  95  N.  Y.  17,  fully  and  clearly  shows  that 
the  law  of  New  York  excludes  the  widow  and  husband  from  the  class  of  "next 
of  kin"  in  personal  property  and  from  "heirs"  in  real  estate.  In  that  case 
the  testatrix  gave  property  to  her  executors  in  trust  for  the  use  of  her  hus- 
band during  life,  and  then  directed  its  division  into  a  number  of  shares,  each 
of  which  she  gave  to  a  beneficiary,  and  then  the  will  provided  that  "the  heirs- 
of  any  or  either  of  the  foregoing  persons  who  may  die  before  my  husband,  to 
take  the  share  which  the  person  or  persons  so  dying  would  have  taken  if  liv- 
ing." One  of  the  persons  died  in  the  life-time  of  the  husband,  leaving  & 
widow,  to  whom  by  his  will  he  gave  all  his  property.  The  court  held  that 
the  widow  took  nothing  by  her  husband's  devise  to  her,  but  that  his  heirs 
took  by  substitution  under  the  originHl  will.  It  was  also  held  that  the  word 
"heirs"  was  to  be  construed  as  "next  of  kin,"  which  did  not  include  the 
widow. 

The  word  "representatives"  has  also  been  regarded  as  meaning  "next  of 
kin"  in  Brokaw  v.  Hudson's  Ex'rs,  27  N.  J.  Eq.  135.  In  this  case  the  gift 
was  made  to  the  testator's  sister  "or  to  her  representatives."  The  court  suy: 
"In  a  gift  of  personal  property,  where  the  substitutes  of  the  primai-y  legatee 
are  described  by  the  word  'representatives/  those  will  take  who  have  the 
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right  to  represent  the  primary  legatee  as  next  of  kin  under  the  statute  of  dis- 
tributions, and  not  his  executors  or  administrators.*' 

But  we  think »  aside  from  the  adjudged  cases  on  the  subject,  that  the  lan- 
guage of  the  description  of  the  parties  who  are  to  take  the  remainder  of  the 
property  in  question  clearly  excludes  both  the  executors  and  administrators 
of  Cornelius  G.  Davies  and  his  legatee  and  widow.  The  language  is:  "Bhall 
be  distributed  and  go  to  the  personal  representatives  of  Cornelius  C.  Davies, 
who  would  be  entitled  to  his  personal  estate  according  to  law.*'  The  last 
words,  we  think,  make  it  clear  that  the  testator  meant  by  "personal  repre- 
sentatives** those  who  would  be  entitled  to  the  personal  estate  of  Cornelius 
by  right  of  consanguinity;  that  is,  who  would  be  entitled  bj  natural  right — 
by  relationship — by  being  next  of  kin. 

But  it  is  said  that  the  title  to  the  one-fifth  share  of  Cornelius  C.  Davies  was 
vested  in  him  as  much  as  the  title  to  the  four-fifths,  and  consequently  that  he 
had  the  right  to  dispose  of  it  by  will,  as  he  did,  to  his  wife.  But  John  M. 
Davies,  the  original  testator,  disposed  of  the  title  to  the  one-fifth  to  the  next 
of  kin  of  Cornelius,  as  we  have  seen.  How,  then,  could  Cornelius  convey  it 
to  another  party?  He  had  no  power  of  appointment.  He  had  only  the  in- 
terest and  income  of  the  one-fifth.  This  is  as  clear  as  language  could  make 
it.  The  testator  manifestly  intended  to  put  so  much  of  the  share  of  Cornelius 
beyond  the  reach  of  his  creditors,  in  case  financial  disaster  should  befall  him. 
There  could  have  been  no  other  object  in  view  in  regard  to  the  one-fifth.  The 
testator  said,  in  effect,  in  his  will,  come  what  may,  so  much  shall  be  saved 
from  the  wreck  of  Cornelius'  estate  for  his  support,  and  for  the  benefit  of  his 
next  of  kin.  We  therefore,  in  answer  to  the  questions  propounded  by  the 
executors  for  our  advice,  say  that  the  personal  representatives  of  Cornelius  C. 
Davies  are  his  next  of  kin ;  and  that  the  property  in  question  should  be  de- 
livered to  the  defendants  who  are  the  heirs  at  taw  of  John  M.  Davies  and  the 
next  of  kin  of  Cornelius  C.  Davies. 

Pardee  and  Loomis»  JJ.»  concurred. 

Carpenter,  J.,  (dissenting.)  The  testator  disposed  of  the  residue  of  his 
property  as  follows:  **8ev€nth.  It  is  my  will  and  I  hereby  direct  that  all  the 
rest,  residue,  and  remainder  of  my  estate,  real  and  personal,  and  effects  what- 
soever, shall  be  divided  in  equal  portions  among  my  children  who  shall  sur- 
vive me,  and  the  children  of  such  of  them  as  shall  die  leaving  children,  if 
any,  so  that  each  of  my  children  who  survive  me  shall  have  an  equal  portion 
of  ray  estate  if  all  shall  survive  me,  or  if  any  shall  have  died  before  my  de- 
cease without  leaving  a  child  or  children;  and  so  that,  if  any  of  my  children 
shall  have  died  before  my  decease  leaving  a  child  or  children,  the  child  or  chil- 
dren of  each  and  every  one  who  shall  have  died  before  my  decease  shall  take 
the  share  which  the  father  or  mother  would  have  taken  under  this  my  will, 
if  such  father  or  mother  had  survived  me." 

Clearly,  the  leading  thought  and  intent  in  this  section  is  that  his  children 
shall  share  his  property  equally.  There  is  no  intimation  of  a  contrary  inten- 
tion. He  is  careful  to  provide  that  the  issue  of  each  child  dying  before  his  own 
decease  shall  take  the  share  which  the  parent  would  have  taken  if  living.  He 
first  divides  the  property  among  his  children  "in  equal  portions;"  and  then,  to 
emphasize  that  intent,  he  repeats:  "So  that  each  of  my  children  who  survive 
me  shall  have  an  equal  portion  of  my  estate. " 

It  will  be  observed  that  the  gift  to  each  and  every  one  of  his  children  is  in 
precisely  the  same  language.  There  is  no  distinction.  If  one  tHkes  a  fee,  all 
take  a  fee,  so  far  as  this  section  is  concerned.  That  will  be  admitted.  The 
court  cannot  construe  the  same  language  as  meaning  one  thing  in  respect  to 
one  child,  and  something  different  in  respect  to  another.  -  If,  therefore,  such 
a  construction  is  to  prevail,  it  must  be  on  account  of  some  other  portion  of 
the  will  whlcli  requires  it. 
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The  ninth  section  is  as  follows:  "It  is  my  will,  and  I  hereby  direct*  that 
four-fifths  of  the  share  of  any  and  every  of  my  sons. shall  be  paid  to  him  as 
soon  as  it  can  be  conveniently  done  after  my  decease.  And  as  to  the  remain- 
ing one-fifth,  it  is  my  will,  and  I  hereby  direct,  that  the  same  be  invested  in 
bonds  and  mortgages,  or,  if  it  shall  be  thought  best  by  my  executrix  and  ex- 
ecutors, in  real  estate,  and  kept  invested  for  his  use  during  his  life,  and  that 
the  interest  and  income  therefrom  shall  be  paid  to  him  during  his  life,  and 
that  on  his  death  the  same  shall  be  distributed  or  go  to  his  personal  repr^ent- 
atives  who  would  be  entitled  to  his  personal  estate  according  to  law."  The 
tenth  section  makes  a  similar  provision  for  the  shares  of  the  daughters,  except 
that  the  proportions  are  reversed,  one-fifth  being  payable  presently  to  each 
daughter,  and  four-fifths  invested  for  her  use  during  life,  and  at  her  decease, 
and  not  before,  "the  said  four-fifths  of  her  share  shall  go  to  her  child  or  chil- 
dren, if  she  shall  leave  any  surviving  her,  share  and  share  alike,  if  more  than 
one,  and  so  that  the  children  of  any  deceased  child  shall  receive  the  share  that 
the  parent  would  have  been  entitled  to  if  living;  and,  if  not, — that  is,  if  she 
shall  leave  no  child  nor  descendant. — shall  be  distributed  as  her  personal  es- 
tate according  to  law,  or  as  she  shall  by  her  will  direct  and  appoint."  And 
In  case  any  one  of  his  daughters  should  die  after  his  own  decease,  and  be(ore 
the  payment  to  her  of  said  one-fifjlh,  or  before  said  four-fifths  shall  have  been 
invested  for  her  as  directed,  then  the  direction  is  that  "so  much  of  such  one- 
fifth  or  increase  as  shall  not  have  been  actually  paid  to  her,  or  so  much  of  the 
amount  herein  directed  to.  be  invested  as  shall  not  have  been  actually  invested 
for  her  use,  shall  go  and  be  distributed  as  the  personal  estate  of  such  daughter, 
as  in  case  of  intestacy,  according  to  the  provisions  of  the  statutes  of  the  state 
of  New  York  regulating  the  distribution  of  the  personal  estates  of  intestate, 
•to  tlie  absolute  exclttsion  of  any  right,  claim,  or  interest  therein,  or  in  an^ 
part  tTiereof,  of  any  husband,  as  her  administrator  or  otherwise,** 

It  will  be  found  that  the  portion  given  to  each  daughter  in  the  seventh 
section  is  spoken  of  as  "her  share"  in  his  estate  no  less  than  seven  times 
in  the  tenth  section.  She  has  the  beneficial  use  of  the  whole  share  during 
her  life,  the  power  of  disposing  of  it  by  will  is  expressly  given  her,  and,  in 
oase  she  makes  no  will,  it  is  to  be  disposed  of  as  her  personal  estate.  Under 
8uch  a  will  I  think  it  will  be  admitted  that  each  daughter,  in  effect,  takes  a 
fee  in  the  whole  portion  given  to  her  by  the  seventh  section. 

I  fail  to  discover  enough  in  the  difference  between  the  ninth  and  tenth  see- 
tions  to  convince  me  that  the  testator  intended  to  deal  less  favorably  with  the 
sons  than  with  the  daughters.  That  difference  may  be  accounted  for  mainly, 
if  not  entirely,  by  his  extreme  anxiety  that  each  daughter,  when  married, 
should  take  her  share  as  her  sole  and  separate  estate,  and  have  the  power  of 
disposing  of  it  to  the  "absolute  exclusion"  of  any  right  in  the  husband,  in 
case  she  fails  to  dispose  of  it,  the  provision  that  it  shall  be  distributed  as  her 
pei-sonal  estate  is  significant.  He  thereby  recognizes  not  only  that  the  prop- 
erty vests  in  the  daughter,  but  also  that  it  is  hers,  and  not  her  husband^s. 
Ko  part  of  the  will  indicates  any  want  of  confidence  in  the  sons.  Two  of 
them  are  made  executors,  and  in  the  twelfth  section  the  testator  speaks  as 
follows:  "It  is  my  desire  that  my  three  sons  should  carry  on  business  to- 
gether in  copartnership,  believing  that  they  are  well  constituted  with  the 
blessing  of  God  to  make  a  strong  and  prosperous  firm,  and  in  connection  with 
my  present  partner  and  friend,  Mr.  Gk)psil,  and  that  they  should  continue  the 
name  of  the  old  firm  of  John  M.  Da  vies  &  Co. " 

The  suggestion  that  he  intended  to  place  one-fifth  of  each  son's  share  be- 
yond the  hazards  of  business  is  hardly  in  harmony  with  other  parts  of  the 
will.  It  may  be  so,  but  he  has  not  said  so,  and  no  such  reason  for  withhold- 
ing payment  of  the  one-fifth  is  apparent  either  on  the  face  of  the  will  or  in 
the  attending  circumstances.  Besides,  if  it  had  been  his  intention  to  give 
but  a  life-estate  to  his  sons  in  any  portion  of  his  property,  we  should  expect 
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to  find,  in  a  viU  so  intelligently  drawn  as  this  is,  that  intention  dearly  ex- 
pressed. We  should  not  expect  to  find  it  only  by  implication,  and  a  rather 
weak  implication  at  that.  Moreover,  that  construction  partially  defeats  the 
leading  intention  of  the  will  by  effecting  an  ultimate  unequal  distribution  of 
the  property.  But  the  ninth  section,  aside  from  the  argument  drawn  from 
the  tenth,  may  be  fairly  construed  as  I  contend  it  should  be.  Its  object  is  not 
to  devise  or  bequeath  property,  but  to  fix  a  time  for  the  payment  of  legacies 
already  given.  Hence  the  testator  speaks  of  **the  share  of  any  and  every  of 
my  sons."  Four-fiftlis  of  that  share  is  payable  at  his  decease,  and  on  the 
death  of  the  legatee  the  other  fifth  is  not  in  terms  given  to  his  personal  repre- 
sentatives, but  "shall  be  distributed  or  go  to"  them.  They  are  to  take,  not 
as  purchasers,  for  that  would  make  the  ninth  section  to  some  extent  repugnant 
to  the  seventh.  That  would  limit  a  remainder  upon  a  fee.  That  is  allowable 
in  a  will,  the  remainder  taking  effect  as  an  executory  devise,  when  such  an 
intentiou  is  clearly  expressed.  If  doubtful,  and  the  language  will  admit  of 
another  rational  construction,  the  latter  should  be  preferred  as  the  true  one. 

Sometimes  the  gift  of  a  remainder  after  a  fee  will  be  regarded  as  repugnant 
and  void.  There  is  not  necessarily  any  repugnancy  here,  and  I  contend  that 
the  will  should  not  be  so  construed  as  to  make  one;  neither  should  it  be  so 
construed  as  to  reduce  an  estate  previously  given  in  fee  to  a  life-estate,  unless 
Buch  an  intention  is  clear,  and  I  think  no  such  intention  appears  in  this  case. 
There  is  no  gift  or  devise  in  this  section  except  by  implication,  and  such  im- 
plication need  not  be  resorted  to  in  order  to  discover  the  testator^s  intention, 
as  that  intention  is  reasonably  clear  without  it.  Bearing  in  mind  that  the 
testator  is  simply  providing  for  the  payment  of  a  portion  of  a  legacy  previ- 
ously given,  at  the  det^h  of  the  legatee,  there  is  no  difficulty  in  preceiving 
that  by  "personal  representatives"  he  meant  those  who  should  represent  or 
succe^  the  son  in  the  ownership  of  the  property.  That  construction  avoids 
repugnancy,  does  not  reduce  a  fee  to  a  life-estate,  and  gives  effect  to  the  tes- 
tator^s  intention. 

I  am  aware  that  there  are  decisions  in  England  and  in  this  country  which 
hold  that  a  gift  to  personal  representatives  is  a  gift  to  the  next  of  kin.  I 
have  no  occasion  to  controvert  that  rule;  but  like  all  other  arbitrary  rules  it 
should  be  sparingly  used,  and  never  when  it  tends  to  defeat  the  intention  of 
the  testator.  But  as  I  construe  this  will  the  rule  has  no  application  to  this 
case,  as  here  is  no  gift  to  personal  representatives,  but  a  time  is  named  when 
a  portion  of  a  gift  previously  given  is  payable;  and,  as  that  time  is  after  the 
death  of  the  legatee,  the  testa&r  naturally  speaks  of  those  who  succeed  to  his 
rights  In  property  wholly  personal  as  personal  representatives. 

In  this  opinion  Granqeb,  J.,  concurred. 


Border  State  Perpetual  Building  Ass'n  of  Baltimore  Citt  «• 
HiLLEARY  and  Wife. 

(Qmri  of  Appeals  of  Maryland.    December  0,  1S87.) 

Ububt-— Rewkwal  or  Mobtoaob— Rebatv  op  XJsubioub  Intkbebt  Paid. 

The  Maryland  act  of  1876  (Code,  art.  86,  {  6)  provides  that  nsurious  interest  shall 
not  be  recovered  back  after  tlie  debt  has  been  paid,  unless  it  has  been  by  renewal, 
in  part  or  whole,  of  the  original  debt.  Complainant  being  the  owner  of  four 
shares  in  the  defendant  company,  borrowed  their  par  value  from  it,  and  with  his 
wife  gave  a  mortgage  asvecurity  for  $1,040.  After  paying  at  least  one-half  of  this 
amount,  he  retired  two  shares  of  stock  and  gave  a  new  mortgage  for  $520.  The 
defendant  at  the  time  gave  him  a  check  for  that  amount,  which  he  indorsed  to  it, 
and  it  was  placed  to  the  credit  of  the  company ;  no  money  coming  to  complainant, 
who  paid  interest  and  dues  until  he  had  paid  in  all  more  than  $1,040,  with  interest* 
He  demanded  a  release  of  the  mortgage,  bat  defendant  refused;  claiming  he  still 
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owed  the  companv.  Heldt  that  the  aeooud  mortgage  waa  a  part  of  the  o 
debt,  and  coniplafnanta  were  entitled  to  a  rebate  for  the  tuarioua  intere 
the  firat  mortgage. 

Appeal  from  circuit  court  of  Baltimore  city. 

James  A.  Hilleary  and  wife  filed  a  bill  against  the  Border  State  '. 
Building  Association  of  Baltimore  City,  defendant,  to  compel  the  re 
mortgage.    From  the  order  in  favor  of  the  complainants  defendant 

James  McColgan,  for  appellant.    James  H,  Bames»  for  appellee. 

Robinson,  J.  This  is  a  bill  filed  for  the  release  of  a  mortgage, 
are  these:  The  appellant  association  advanced  to  the  appellee  Hilleai 
being  the  par  value  of  four  shares  of  its  stock  held  by  him,  and,  to  s 
payment  of  the  money  thus  advanced,  Hilleary  and  his  wife  execut 
association  a  mortgage.  Hilleary,  from  time  to  time,  continued  to 
weekly  payments  of  interest  and  dues,  according  to  the  terms  of  1 
gage,  until  the  whole  sum  thus  paid  by  him  amounted  to  one-half 
of  the  mortgage.  Such  being  the  case,  and  not  wishing  to  continui 
ment  of  interest  on  the  whole  debt  of  $1,040,  the  secretary  of  the  as 
advised  him  to  have  the  mortgage  released,  and  to  retire  two  of  the  fo 
and  give  a  new  mortgage  on  the  same  property  for  $520;  being  tlie 
on  tlie  original  mortgage,  and  being,  also,  the  par  value  of  the  two  r 
shares.  Accordingly  the  mortgage  was  released,  two  of  the  share 
retired,  and  a  new  mortgage  for  the  payment  of  $520  was  executed 
same  time,  a  checic  for  $520  was  drawn  by  the  association  payable  to 
of  Hilleary,  but  this  check  was  indorsed  by  him,  and  then  deposit 
association  in  bank  to  its  credit ;  so,  not  one  dollar  wal  at  that  time 
to  Hilleary.  After  its  execution,  he  continued  to  pay  the  interest 
on  the  second  mortgage  until  the  amount  paid  by  him,  added  to  the 
made  on  the  original  mortgage,  exceeded  the  mortgage  debt  of  $1, 
interest  thereon .  Application  was  then  made  to  the  association  to  r 
mortgage,  but  this  was  refused,  on  the  ground  that  there  was  still 
due  on  it  by  the  appellees. 

The  audi  tor^s  account  shows  that  the  entire  sum  paid  by  Hilleary  o 
and  second  mortgages  exceeds  the  $1,040  advanced  to  him  with  int 
the  association  contends  that  the  first  mortgage  was  paid  and  releas 
time  of  the  execution  of  the  second,  and  that  Hilleary  is  not,  ther 
titled  to  a  rebate  of  the  usurious  interest  paid  by  him  on  the  first  i 
and,  further,  that  the  second  mortgage  for  the  payment  of  $520  was 
a  new  loan  of  that  amount  by  the  association  to  him.  Now,  if  thii 
the  original  mortgage  debt  was  in  fact  paid,  then  the  appellees  are  nc 
to  a  rebate  for  usurious  interest,  because  the  act  of  1876,  c.  358,  pre 
no  recovery  shall  be  had  of  usurious  interest  after  the  debt  has  been  i 
The  proof,  however,  does  not  sustain  the  appellant's  contention.  O 
trary,  it  shows  that,  although  the  original  mortgage  was  in  fact  rele 
half  of  it  had  been  paid,  and  that  the  second  mortgage,  instead  of  bein^ 
to  secure  a  new  loan  of  $520,  was  in  effect  a  mortgage  to  secure  tb 
due  on  the  first,  and  based,  too,  on  the  remaining  share  of  stock  in 
of  Hilleary,  the  par  value  of  which  was  $520.  When  the  act  of  18 
of  the  payment  of  the  debt,  it  means,  as  was  said  in  Hayes^  Case,  61 
**a  honaflde,  and  not  a  sham,  payment.*'  The  mere  fact  of  handin 
to  Hilleary  for  $520,  and  taking  it  back  in  the  next  breath,  and  depos 
bank  to  the  credit  of  the  association,  is  not  a  loan  of  money  to  him. 
ject  of  this  formal  ceremony  was,  no  doubt,  to  give  to  the  transacti( 
pearance  of  a  new  loan.  The  effect  of  it,  however,  was  merely  to  r 
mortgage  indebtedness  from  $1,040,  as  it  stood  when  the  first  morl 
made,  to  $520,  for  which  the  second  mortgage  was  given.  It  was, 
pait  of  the  same  old  debt.    This  being  so,  the  appellee  Hilleary  is  c 
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a  rebatie  for  the  usurious  interest  paid  on  the  first  mortgage,  because  the  act 
«f  1876  allows  one  to  recover  all  usury  paid,  so  long  as  any  part  of  the  debt 
remains  unpaid.  As  the  auditor's  account  shows  that  Hilleary  has  in  fact 
overpaid  the  original  mortgage  debt  of  $1,040,  and  interest  thereon,  the  order 
below  must  be  affirmed.    Order  affirmed. 


Geiser  0.  Northampton  Co. 

{SupreTM  Court  of  Peruuyhania,    October  3, 188t.) 

PzKrBicr  Attornby— Scx>PE  of  Ddtibs — Qobbtion  of  Law. 

Plaintiff  was  district  attorney  of  the  defendant  county.  It  was  suspected  that 
there  were  falsifications  and  irregularities  in  the  books  of  the  late  county  treasurer, 
and  the  court  ordered  all  county  ofiicials  to  deliver  to  the  district  attorney  any  ana 
all  books  w h ich  he  d esired  for  th  e  purpose  of  an  investigation .  A  n umber  of  books 
were  removed  to  bis  office,  and  an  examination  lasting  three  weeks  was  bad.  He 
claimed  extra  pay  for  his  services,  and  for  the  use  of  his  office,  as  being  outside  the 
•cope  of  his  duties.  Held^  that  this  was  a  question  of  law,  and  that  plaintiff  waa 
not  entitled  to  recoyer. 

Error  to  court  of  common  pleas,  Northampton  county. 

Assumpsit  by  Qeorge  W.  Gelser  against  the  county  of  Northampton  to  re- 
cover the  value  of  certain  professional  services  rendered  by  plaintiff  for  de- 
fendant. Upon  the  trial,  the  court  entered  a  compulsory  nonsuit,  which 
they  subsequently  refused  to  take  off;  Albrioht,  P.  J.,  filing  the  following 
pinion,  wherein  the  facts  are  fully  stated: 

''At  the  time  the  services  for  which  plaintiff  seeks  to  recover  compensation 
were  rendered  he  was  the  district  attorney  of  Northampton  county.  It  ap> 
pears  that  at  April  sessions,  1886,  the  court  instructed  the  grand  jurors  con- 
cerning their  powers  and  duties  to  make  presentments  of  offenses  of  pub- 
lic notoriety,  and  within  their  (the  Jurors')  knowledge,  and  that  the  court  es- 
pecially directed  attention  to  alleged  falsifications  or  other  irregularities  in 
the  accounts  of  a  late  treasurer  of  the  county.  The  jurors  were  instructed 
that  if  they  found  sufficient  grounds  they  could  make  a  presentment.  When 
it  is  within  the  knowledge  of  the  grand  jurors  that  an  offense  has  been  com- 
mitted within  the  county  which  has  not  been  prosecuted,  they  may  make  a 
presentment  of  that  fact  to  the  court,  whereupon,  when  deemed  proper,  tho 
prosecuting  officer  prepares  a  bill  of  indictment,  and  sends  it  to  the  grand 
jury. 

"Exactly  what  action  the  grand  jury  took  does  not  appear  in  the  case.  I 
infer  that  the  jurors  decided  to  investigate  said  treasurer's  accounts  with  a 
view  of  making  a  presentment  if  sufiieient  cause  became  apparent.  To  as- 
oertain  the  state  of  accounts,  an  examination  of  the  books  was  made.  It  caa 
also  be  inferred  that  a  presentment  was  made  after  the  investigation,  (al- 
though that  has  not  been  shown  distinctly,)  and  that  at  a  subsequent  term 
bills  of  indictment  against  the  late  treasurer  (and  perhaps  against  other  par- 
ties) were  laid  before  the  grand  jury,  and  returned  by  that  body  ignored^ 
What  was  done  in  that  regard  is  not  material  to  the  decision  of  the  questioa 
arising  in  this  case. 

"It  does  appear  that  the  grand  Inquest  took  cibgnizance  of  the  matter,  and 
that  an  investigation  was  made  with  a  view  to  further,  action  by  that  body. 
To  facilitate  said  inquiry,  the  court  on  April  14, 1886,  ordered  'the  county 
commissioners,  county  treasurer  and  all  other  county  officials  to  deliver  to 
G^rge  W.  Geiser,  Esq.,  district  attorney,  any  and  all  books  and  accounts 
wldch  he  may  desire  for  the  purpose  of  an  investigation  into  the  accounts  of 
tho  late  county  treasurer,  Sidney  Kessler,  and  that  he  be  permitted  to  remove 
the  same  to  such  place  as  he  may  direct  for  the  purpose  of  such  examination.* 
On  April  16, 1886,  the  plaintiff ,  as  district  attorney,  presented  his  petition  to  tho 
oourt  of  common  pleas  representing  that,  in  order  that  the  investigation 
might  be  thoroughly  and  satisfactorily  made,  it  was  necessaiy  to  have  certain 
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books  which  were  in  aaid  Jate  treasurer's  hands,  and  which  the  latter 
to  give  up.  What  was  done  pursuant  to  said  petition  was  not  sbowi 
but  it  seems  there  was  some  contest  in  which  the  plaintiff  &nd  t 
larly  appointed  counsel  for  the  commissioners  acted  upon  the  aid 
petitioner.  A  number  of  books  (public  records,  it  may  be  assumed) 
moved  from  the  public  offices  in  the  court-house  to  the  plaintiff's  Is 
and  there  an  examination  of  them  by  the  plaintiff  and  an  expert  ao 
was  made,  occupying  about  three  weeks.  For  services  in  that  invea 
including  said  action  in  the  court  of  common  pleas,  and  for  the  ui 
law-offlce,  and  for  light  furnislied,  the  plaintiff  seeks  to  recover  in  .t 
It  is  claimed  that  it  can  be  found  from  the  evidence  that  plaintiff's 
in  the  examination  of  said  accounts  (during  three  weeks)  ^ere  wo] 
4(100  to  $125  a  week;  that  his  services  in  the  court  of  common  pi 
worth  about  $100,  and  that  the  office-room  and  light  furnished  W£ 
value  of  $3  a  day. 

"If  there  is  any  evidence  upon  which  the  jury,  under  the  law,  co 
found  for  the  plaintiff  for  any  part  of  his  claim,  then  he  had  a  right 
his  case  submitted  to  the  jury.  At  the  time  of  the  trial  the  court  w 
opinion  that,  upon  the  case  presented  by  the  plaintiff,  he  was  not  ei 
recover,  and  entered  a  nonsuit  on  defendant's  motion.  If  that  action 
the  nonsuit  must  be  taken  off. 

"  Whether  certain  acts  done  by  one  who  is  a  public  officer  are  w 
scope  or  line  of  duty  of  said  office  or  not,  wliether  or  not  they  are  offi 
is  manifestly  a  question  of  law,  and  must  be  decided  by  the  court, 
have  been  error  to  have  asked  the  jury  to  find  whether  or  not  all  or 
of  the  several  things  done  by  the  plaintiff,  and  claimed  for,  came  ii 
of  liis  duty  as  district  attorney.  The  powers,  duties,  and  compensati 
district  attorney  are  prescribed  by  law, — what  they  are  is  peculiarly  a 
of  law.  The  statute  provides  what  fees  the  district  attorney  shall 
These  fees  are  the  compensation  attached  by  law  to  the  office,  the  si 
the  pay  was  in  the  form  of  an  annual  salary.  Beyond  said  fees  h 
claim,  directly  or  indirectly,  requital  for  official  services.  Const.  Fa 
I  5;  Wayne  Co,  v.  Waller,  7  Wkly.  Notes  Cas.  379;  Btissier  y.Pra$ 
&  E.  447 ;  Irwin  v.  Commissioners,  1  Serg.  &  R.  503;  Commissioner^ 
terson,  2  Rawle,  106.  '  If  the  fixed  compensation  is  more  than  the  e 
worth,  the  party  must  pay  it;  if  less,  the  officer  must  be  content 
Neither  can  resort  to  any  other  rule  than  ttxQ  written  law.  It  falls  I 
of  almost  every  man  to  require  the  services  of  public  officers.  It  ii 
great  importance,  therefore,  that  every  man  should  know  what  he  ha 
for,  if  it  is  left  to  the  parties  to  agree  upon  the  compensation,  a  door  i 
for  perpetual  litigation.  •  •  •  It  is  impossible  for  human  wi 
foresee  every  service  which  will  arise.  This  must  have  been  knoii 
legislature,  and  therefore  in  framing  the  table  they  have  taken  care 
what  on  the  whole  will  render  offices  sufficiently  lucrative,  although  1 
services  there  may  be  no  compensation  at  all.  *  *  *  The  office 
supposed,  on  the  whole,  to  receive  a  reasonable  payment  for  each  sei 
though  for  many  he  receives  nothing.  It  appears  to  me,  therefore, 
fee-bill  was  intended  to  enumerate  all  the  services  for  which  the  offio 
be  entitled  to  pay;  and,  if  so,  the  law  will  imply  no  promise  to  pai 
other  services.'  Chief  Justice  Tilghman  in  Irwin  v.  Commissioner 
Every  officer  accepts  his  office  with  its  incidents,  and  its  legal  emo 
and  legal  expenses,  and  inconveniences.  He  has  no  right  to  claim 
county,  under  color  of  his  office,  anything  not  given  him  by  law.  i 
sioners  v.  Patterson^  supra, 

"The  learned  counsel  representing  the  plaintiff  concede  that  the 
for  official  services,  can  recover  nothing  except  the  fees  fixed  by  law. 
is  no  claim  in  this  action  for  fees  given  by  the  fee-bilL]    But  they  ii 


Digitized  by 


Google 


Fa.3  OEIBBB  9.  OOCNTY  OF  NOBTHAHFTOH.  609 

what  the  plaintiff  aeeks  to  recover  oompensation  for  was  oatstde  of  his  duties 
as  a  publio  ofllcetr,  as  said  seryioes  in  the  court  of  common  pleas,  the  super- 
vising of  the  action  of  the  messenger  appointed  to  procure  information  in 
Tarioua  quarters  in  the  aid  of  ttie  investigation,  the  examination  of  the  ao- 
oounts  bj  the  plaintiff,  and  oifice-room  and  light.  Bearing  in  mind  what  was 
sought  to  be  accomplished,  and  what  was  actually  done  to  bring  about  the  de- 
sired end,  the  conclusion  is  irresistible  that  the  plaintiff  w^  required,  in  the 
discharge  of  his  offlciHl  duty,  to  do  all  that  he  did,  or  that  he  should  not  haye 
done  it  at  all.  at  least  upon  the  theory  that  the  county  should  pay  for  it. 

*' There  is  no  need  to  explain  what  the  powers  of  the  grand  Jury  in  the 
premises  were.  If  it  were  necessary  to  do  so,  a  reference  to  the  charge  of 
Judge  KiHG  in  the  case  of  Board  of  Health,  1  Whart.  Orim.  Law,  §  548,  note 
J;  and  the  opinion  of  Judge  Paxson  in  Ms  Memorial  qf  the  Citizens'  Ass^Uf 
8  Phila.  478,  would  be  sufficient. 

*'The  grand  inquest,  in  taking  cognizance  of  the  matter  to  which  the  plain* 
tiff's  sprYlces  related,  were  acting  in  the  line  of  their  duties  as  a  branch  of  the 
criminal  court;  their  actions  and  everything  that  was  done  in  respect  to  it 
was  in  the  administration  of  justice  in  the  criminal  courts,  and  evcKytbing 
that  was  required  to  be  done  by  an  attorney  at  law  in  the  commonwealth's 
behalf  (in  the  way  of  prosecuting,  or  laying  the  ground  for  a  prosecation) 
devolved  upon  the  plaintiff  as  the  district  attorney  of  the  county.  If  any 
other  attorney  had  rendered  services  in  the  furtherance  of  prosecutions, 
whether  proposed  or  already  started,  he  would  simply  have  been  acting  in  the 
stead  of  the  district  attorney,  and  could  not  have  been  paid  out  of  the  county 
treasury.  The  situation  is  such  that  if  the  plaintiff  acted  at  all  he  was  pro- 
moting the  prosecution.  This  stamped  every  act  of  his  as  official.  The  serv- 
ices tendered  by  the  plaintiff,  as  shown  by  the  evidence  in  this  case,  involved 
great  labor  and  sacrifice  of  time,  and  it  is  greatly  to  his  credit  that  he  made 
these  extraordinary  efforts.  But  plainly  it  whs  all  in  the  line  of  his  duty  as 
district  attorney.  The  object  in  view  was  to  indict  the  ex-treasurer,  (and 
perhaps  other  officers,)  and  every  act  of  the  plaintiff  for  which  payment  is 
now  demanded  was  done  to  effect  that  pur|)ose.  The  district  attorney  was 
seeking  evidence  to  indict  and  to  convict.  He  sought  for  it  in  the  books  of  the 
treasurer,  and  probably  other  official  books  and  papers,  and  in  the  results  of 
the  laboi-s  of  the  special  messenger.  To  obtain  access  to  certain  books,  he  in- 
voked the  aid  of  the  court  of  common  pleas.  To  make  more  convenient  and 
effective  the  examination  of  the  l)ooks.  he  had  them  taken  to  his  own  office. 
Instead  of  relying  upon  the  expert  accountant  alone,  he  gave  his  own  atten- 
tion to  the  work.  It  was  an  instance  of  a  district  attorney  giving  great  and 
perhaps  unusual  attention  to  the  preparation  of  a  criminal  case.  The  use  of 
plaintiff's  law-office  and  light  was  involved  in  the  method  he  adopted  to  dis- 
charge his  public  duties.  It  differed  only  in  degree  from  the  use  of  office- 
room  in  any  other  criminal  case  prepared  by  the  district  attorney  at  his  private 
office. 

'^Upon  the  facts  which  could  have  been  found  from  plaintiff ^s  evidence,  he 
was  not  entitled  to  recover." 

Whereupon  plaintiff  took  this  writ. 

Emmens  <€*  Walter,  for  plaintiff  in  error. 

The  motion  for  nonsuit  admits  the  truth  of  plaintiff's  testimony.  Miller 
V.  Bealer,  100  Pa.  St.  588.  These  services  were  not  within  the  scope  of  plain- 
tiff's public  duties.  Pike  Co.  v.  Rowland,  94  Pa.  St.  246;  Lancaster  Co.  v. 
BHnthaU,  29  Pa.  St.  88;  U,  8,  v.  Brindte,  110  U.  8. 688,  4Sup.  Ct. Rep.  180; 
Hhrope  y ,  Northampton  Co,,  1  Lehigh  Valley  L.  Rep.  197;  Allegheny  Co,  v. 
Watt,  3  PiU  St.  462.  The  county  is  lial)le  for  necessary  expenses  in  the  proper 
administration  of  laws.  Lant^ster  Co.  v.  Brinthall,  supra;  Allegheny  Co, 
v.  Watiiy  supra;  McCalmont  v.  County  a/  Allegheny,  29  Pa.  St.  417. 
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*   C.  Alh&rt  Sandi,  for  defendant  in  error. 

A  contract  to  perform  the  duties  of  an  ofElce  is  implied  bj  the  party  accept- 
ing it.  Com,  T.  Evans,  74  Pa.  St.  124.  The  duties  of  a  public  office  are 
defined  by  law.  Close  v.  County  of  Berks,  2  Woodward,  458.  Whether  or 
not  certain  duties  are  within  his  otHcial  line  is  a  question  of  law.  County  of 
Crawford  T.  Nash,  99  Pa.  St.  253;  Wayne  Co,  v.  Waller,  7  Wkly.  Notes  Gas. 
879;  Bussier  Y.Prayt  7  Serg.  &  B.  449;  Irwin  v.  Commissioner ^  1  Serg.  A 
E.  505. 

Stbhrett,  J.  An  examination  of  the  eyidence  fails  to  disclose  anything 
that  would  have  warranted  a  verdict  in  favor  of  plaintiff  for  any  portion  of 
the  claim  in  suit.  On  the  contrary,  it  is  very  evident  the  meritorious  services 
shown  to  have  been  performed  by  him  were  within  the  scope  of  his  duty  as 
district  attorney  of  the  county.  Whether  they  were  or  not  was  a  question  of 
law  for  the  court,  and  not  one  of  fact  for  the  Jury.  In  taking  this  view  of  the 
case  presented  by  plaintiff's  evidence,  the  court  below  was  clearly  right,  for 
reasons  given  at  length  in  the  opinion  of  the  learned  judge  who  presided  al 
the  trial.    Judgment  affirmed. 

Stbtkeb  and  others  v.  Boss. 

{Supreme  Oowri  of  Bmauylvania,    October  8,  1887.) 

BviDBVOB— Pbsvioub  Awabd  or  Arbitbatobs. 

It  is  reversible  error  to  permit  a  wltnesg  to  state  to  the  jury  the  result  of  a  prs- 
yiuus  award  of  arbitrators  in  the  same  case. 

Error  to  court  of  common  pleas,  Huntingdon  county. 

Trespass  quare  elausum /regit  by  John  Boss  against  H.  M.  Stryker,  John 
Edmiston,  Isaac  M.  Keff,  and  Henry  A.  Neff.    Plea,  not  guilty. 

In  1852,  Edwin  Y.  Wingert  was  the  owner  of  lots  of  ground  Nos.  114, 
115,  116,  and  117,  in  the  borough  of  Petersburg.  Lot  No.  117  was  bounded 
by  King  street  on  the  east,  and  by  a  12-foot  alley  on  the  south.  Wingert  had 
built  a  brick  store-room  on  the  eastern  end  of  lot  No.  117,  and  in  the  year 
1852  built  a  frame  or  plank  warehouse  on  Shaver's  creek  on  the  western  end 
of  the  lot.  The  warehouse  was  used  for  the  purpose  of  storing  gmin,  salt, 
and  other  merchandise.  Samuel  Myton  occupied  the  store-room  as  the  tenant 
of  Wingert.  On  the  western  part  of  the  lot  he  built  a  fence  16  or  18  feet  east 
of  the  warehouse,  and  left  an  open  way  between  the  warehouse  and  the  fence 
so  tliat  wagons  could  be  con veniently  driven  in  and  unloaded  at  the  east  front 
of  the  warehouse.  It  was  opened  and  intended  only  for  the  trade  of  the 
warehouse.  This  approach  to  the  warehouse,  about  16  or  18  feet  wide,  so  re- 
mained until  1863.  In  that  year,  lot  Ko.  117,  with  other  lots,  were  levied 
upon  by  the  sheriff  as  the  property  of  £.  Y,  Wingert,  and  on  the  fifteenth  of 
August,  1863,  conveyed  by  the  sheriff  to  John  Scx>tt,  Esq.,  who  by  his  deed 
dated  the  firat  day  of  October,  1863-,  conveyed  tlie  same  to  J.  Clark  Walker. 
The  lot  117  is  on  the  comer  of  a  12-foot  alley,  which  bounded  it  on  the  south. 
Cress  well  became  tlie  owner  of  the  lot  on  King  street,  opposite  and  south  of  lot 
No.  117,  and  on  the  south-west  corner  of  the  alley  and  King  street.  Cress- 
well  also  owned  other  lots  south  of  this  lot,  and  had,  like  Wingert,  a  ware- 
house on  Sliaver's  creek,  and  had  an  approach  also,  but  a  wider  one,  at  the 
western  end  of  his  lots  for  the  accommodation  of  his  trade. 

When  Walker,  in  1863,  became  the  owner  of  lot  No.  117,  the  12-foot  alley 
on  the  south  was  for  the  accommodation  of  the  trade  to  their  several  ware- 
houses, widened  by  Cresswell  giving  12  feet  and  Walker  giving  3  feet,  so  as 
to  widen  the  way  with  the  12-foot  alley  in  the  town  plan,  to  their  warehouses, 
27  feet.  Walker  at  the  same  time,  so  as  to  make  sufficient  turning  room  for 
teams  coming  from  King  street  to  his  warehouse,  widened  the  approach  on 
the  eastern  side  of  the  warehouse  by  taking  down  the  fence  built  by  Win- 
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.gert,  and  dividing  the  lot  (No.  117),  by  setting  the  fence  erected  bj  Wingert 
b^k  about  19  feet  further  east,  73  feet  west  from  King  street*  and  erected  the 
sheds  (now  occupied  and  owned  by  the  defendants  in  the  case)  open  towards 
the  warehouse,  and  open  at  both  ends,  and  connected  the  eastern  line  of  the 
sheds  by  a  fence  from  the  northern  and  southern  ends  of  the  eastern  line  of 
the  sheds,  so  as  to  inclose  the  western  end  of  this  part  of  the  lot*  This  was 
nearly  an  equal  division,  by  a  north  and  south  line,  of  lot  No.  117.  The  brick 
store  building  fronting  on  King  street,  on  the  eastern  end  of  the  lot,  Walker 
converted  into  a  dwelling  and  rented  it  to  his  tenant.  The  sheds  and  the  open 
space  be  used  in  connection  with  his  warehouse.  The  sheds,  open  space,  and 
warehouse  constitute  the  western  half  of  Wallcer's  division  of  lot  No.  117,  and 
have  been  held  and  occupied  in  that  way  by  Walker  and  his  assigns  from  1865 
to  tills  time. 

In  1875  Walker  made  an  assignment  for  the  benefit  of  creditors.  His  real 
estate,  however,  was  not  sold  by  his  assignee.  Upon  a  fl.  /a.  No.  95,  AprU 
terra,  1875,  at  the  suit  of  Nancy  Stewart,  and  a  waiver  of  inquisition,  inter 
alia,  the  sheriff  made  the  following  levies  and  returns  of  sale,  to- wit:  **Also 
part  of  lot  No.  117  in  the  plan  of  said  borough,  [Petersburg,]  having  a  brick 
dwelling*houseand  other  buildings  thereon  erected;  said  lot  being  situated  on 
the  west  side  of  King  street  and  having  thereon  also  a  ftame dwelling-house. 
Sold  April  14,  1875,  to  George  B.  Orlady,  for  »1,875.''  This  was  followed  by 
a  deed  poll  dated  the  twenty-first  day  of  April,  1875.  (Tiiis  is  the  eastern 
half  of  Walker's  division.)  ''Also  part  of  lot  No.  117  in  the  plan  of  said  boi> 
ough,  having  a  plank  warehouse  thereon.  Sold  April  14, 1875.  to  Theodore 
H.  Oremer,  for  $950."  This  sale  was  consummated  by  a  deed  poll  dated 
twenty-first  of  April,  1875.  (This  is  the  western  half  of  Walker's  division.) 
In  this  way  the  title  of  J,  C.  Walker  to  the  two  half  lots  oonstituting  lot  No. 
1 17  was  sold,  the  eastern  half  with  a  brick  and  frame  house  thereon  to  George 
B.  Orlady,  and  the  western  half  with  the  plank  warehouse,  sheds,  and  open 
way  to  Theodore  H.  Cremer. 

When  Orlady  and  Cremer  each  took  possession  of  their  half  lots,  the  eastern 
line  of  the  sheds,  with  a  fence  running  north  and  one  running  south,  at  73 
feet  from  King  street,  on  a  line  with  the  eastern  line  of  the  sheds,  was  the 
division  line  between  their  respective  half  lots,  Orlady  fenced  and  inclosed 
the  other  sides  of  bis  half  lot,  and  rented  to  his  tenants.  Cremer  on  the 
twenty-first  of  December,  1877,  conveyed  his  (western)  half  lot  to  Susan 
Walker,  and  she  rented  to  the  defendants,  the  Grange  Association.  Tliey 
took  immediate  possession  of  the  warehouse,  sheds,  and  open  way,  and  have 
used  the  sheds  and  open  way  in  connection  with  the  warehouse,  and  have 
been  in  the  exclusive  possession  of  the  same,  ever  since,  under  Mrs.  Walker's 
lease  to  them,  and  by  virtue  of  Mrs.  Walker's  conveyance  to  William  W.  Stry- 
ker,  in  trust  for  the  Grange  Association,  dated  sixteenth  of  February,  1882. 
This  division  line  of  the  lot  was  recognized  by  George  B.  Orlady,  the  then 
owner  of  one-half,  and  Mrs.  Walker,  the  owner  of  the  other  half,  and  on  the 
trial  the  defendants  offered  to  show  the  same,  but  the  offer  was  rejected  by 
the  court.     (Third  specification  of  error.) 

On  the  sixteenth  day  of  December,  1878,  George  B.  Orlady  conveyed  to  Dr. 
Henry  Orlady  the  same  half  lot  and  title  of  Walker  that  he  had  purchased  at 
sheriff's  sale.  On  the  eighteenth  of  February,  1881,  Dr.  Henry  Orlady  made 
his  deed  of  assignment,  for  the  benefit  of  creditors,  to  George  B.  Orlady  and 
Isaac  M.  Neff ,  his  assignees.  On  the  twenty-eighth  of  Noveml>er,  1881,  tlie 
assignees  of  Dr.  Henry  Orlady  conveyed  to  Mrs.  Martha  Slack  part  of  lot  No. 
"117  from  the  north  line  of  brick  house  to  north  line  of  lot  having  thereon  a 
frame  dwelling-house;"  and  by  deed  dated  the  same  day  they  conveyed  to 
John  Boss  (the  plaintiff)  "a  part  or  parcel  of  lot  numbered  117  in  the  recorded 
plan  of  said  borough  of  Petersburg  fronting  on  the  west  side  of  King  street, 
and  extending  back  at  right  angles  thereto  along  an  alley  on  the  southern  side 
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to  an  all^,  having  thereon  erected  a  two-stoiy  brick  dwelling-house,  etc.;  *U> 
hold  the  same,  and  its  appurtenances  and  privileges,  as  fully  as  the  same  was 
enjoyed  by  H.  Orlady  and  his  assigns.*" 

On  Saturday,  the  thirteenth  day  of  May,  1882,  John  Boss,  the  plaintiff,  went 
with  three  or  four  employes,  and  commenced  to  erect  a  shed  from  the  fence 
at  the  end  of  his  line  and  possession,  73  feet  from  King  street,  west  to  a  point 
12  feet  east  of  the  warehouse,  thence  north,  in  a  line  parallel  with  the  ware- 
house, 34  feet  8  inches,  and  from  the  end  of  this  line  east  about  25  feet,  to  the 
sheds  of  defendants,  and  put  up  a  partition  in  the  sheds,  running  to  a  point 
at  the  western  end  of  the  division  line  between  Mrs.  Slack  and  John  Boas. 
While  this  was  in  progress,  John  Hoifman,  the  chief  clerk  and  agent  of  the 
Grange  Association,  appeared  on  the  scene,  and  told  Boss  and  h£  employes 
not  to  trespass,  that  the  property  belonged  to  the  corporation,  an4,  that,  ^if 
they  would  put  them  up,  we  would  cut  them  down;  and  they  went  on  and  put 
them  up.  '^  While  the  work  at  this  erection  of  sheds  was  going  on,  John  Boss^ 
had  some  coal  hauled  and  deposited  on  the  grounds.  This  was  on  Saturday. 
Boss  had  proceeded  so  far  as  to  put  in  the  posts  for  the  sheds,  had  boarded  up 
the  sides,  put  in  Uie  partition  above  mentioned,  had  hauled  some  coal  on  the 
ground,  but  there  was  no  roof  on  the  sheds.  On  the  following  Monday  morn- 
ing about  daylight  the  defendants,  members  of  the  Grange  Association,  cut 
down  and  demolished  the  posts  and  boards  nailed  thereon  by  Boss  and  his  em- 
ployes, shoveled  the  coal  Boss  had  put  on  the  ground  into  his  sheds;  and  as 
to  the  posts  and  boards  used  by  Boss  in  the  erection  of  these  sheds,  they 
"trundled  them  into  the  highway." 

On  the  trial,  defendants  offered  to  show — First,  That  at  the  public  sale 
at  which  John  Boss  bid  off  his  piece  of  ground  the  agent  and  lessee  of  Mrs. 
Walker  gave  notice  that  she  claimed  all  the  ground  in  lot  Ko.  117,  from 
Sbaver^s  creek  to  the  eastern  line  of  the  sheds.  Second,  By  George  B .  Orlady, 
that  when  he  owned  the  lot  he  claimed  only  to  run  78  feet  west  from  King 
street,  and  that  Mrs.  Walker,  the  adjoining  western  owner,  claimed  by  the 
same  line.  Third.  By  same  witness,  that  when  he  owned  the  property  he 
fenced  up  tliat  line,  er  so  much  thereof  as  was  not  inclosed  by  the  sheds,  and 
that  Mrs.  Walker,  the  adjoining  western  owner,  and  he,  recognized  that  as 
their  division  line,  and  that  the  fence  so  stood  at  the  time  of  the  assignee's 
sale  to  John  Boss.  Fourth.  By  the  same  witness,  and  one  of  the  assignees 
of  Henry  Orlady,  and  who  delivered  the  deed,  that  at  the  time  of  the  delivery 
of  the  deed,  he  informed  Boss  that  he  only  proposed  to  sell  to  him  73  feet, 
from  King  street  down  to  the  sheds ;  that  Mrs.  Walker  claimed,  and  was  in 
possession  by  her  tenants,  of  the  western  part  of  the  lot  and  the  sheds;  and 
that  if  he  was  not  willing  to  take  tlie  deed  with  that  understanding,  he 
would  put  it  up  again  for  sale;  and  that  a  map  was  exhibited,  showing  the 
amount  of  ground  be  was  willing  to  convey,  and  would  convey,  andth;.t  with 
this  understanding  Boss  accepted  the  deed ;  and,  further,  that  he  stated  the 
same  thing  to  David  Barrick,  who  bought  the  property  for  John  Boss,  at  the 
time  of  the  sale,  and  previous  to  the  confirmation.  These  four  sevei-al  offers 
were  excluded  by  the  court,  and  constitute  the  first,  second,  third,  and  fourth 
specifications  of  error. 

Under  objections  from  the  defendants,  the  court  permitted  the  witness  on 
the  stand  to  state  that  Boss,  who  entered  the  rule  to  arbitrate,  had  been  suc- 
cessful before  the  arbitrators.    This  constitutes  the  fif  tli  specification  of  error. 

The  court  charged  the  jury:  "Now  you  have  the  evidence  of  Mr.  Boss  and 
others,  from  the  time  of  iiis  purchase,  he  claims  that  lie  was  in  possession 
and  using  that  (the  part  upon  which  he  attempted  to  build  his  sheds)  in  con- 
nection with  his  brick  building,  and  storing  property  thereon.  *'  (Eighth  speci- 
fication of  error.) 

"The  borough  of  Petersburg  was  incorporated  nearly  one  hundred  years 
ago.    *    «    *    Of  course,  many  changes,  material  changes,  have  occurred  in 
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the  borough  since*  which  did  not  appear  on  the  plan  of  the  borough  since. 
No  doubt,  there  are  many  lanes  and  streets  which  did  not  appear  upon  the . 
plan  of  the  borough.  In  this  case,  the  western  boundary  of  Mr.  Ross'  lot  is 
termed  an  alley.  That  alley  does  not  appear  on  the  public  plan  of  the 
borough,  and  it  is  not  contended  in  this  case  that  the  alley  there,  about  which 
there  has  been  so  much  controversy  and  testimony,  was  ever  laid  out  by  pub- 
lic authority;  nor  would  it  be  really  necessary,  so  far  as  the  rights  of  the  par- 
ties in  this  case  are  concerned,  that  it  should  have  been  laid  out  by  the 
authority  of  the  officers,  because  parties  owning  property  have  a  right  to  es- 
tablish lines  on  the  property  themselves  in  a  proper  way.''  (Seventh  specifica- 
tion of  error.) 

Verdict  for  plaintiff,  $10.65,  and  judgment  thereon,  whereupon  defendants 
took  this  writ. 

R.  B.  Petriken  and  if.  M.  McITeih  for  plaintiffs  in  error. 

Adjoining  owners  can  establish  lines  by  consent  on  the  ground,  and  the 
declarations  or  acts  of  either  of  the  parties,  if  dead,  would  be  evidence  for  or 
against  a  purchaser  from  either;  a  fortiori  is  it  evidence  where  the  paities 
are  living.  Kerr  v.  WrighU  37  Pa.  St.  196;  Hagey  v.  Vettoeiler,  35  Pa.  St. 
409;  Mills  v.  BueJianan,  14  Pa.  St.  62;  Alden  v.  Grote,  18  Pa.  St.  377;  JTe^ 
lum  V.  Smith,  65  Pa.  St.  86;  Craft  v.  Teaney,  66  Pa.  St.  211.  A  levy,  ob- 
scure in  its  terms,  may  be  explained  by  parol.  Scott  v.  Sheakley,  8  Watts, 
50;  Iron- Works'  Appeal,  77  Pa.  St.  103;  Hoffman  v.  Banner,  14  Pa.  St.  25. 
It  was  clear  error  to  permit  the  witness  to  refer  to  the  decision  of  the  arbitra- 
tors. Shaeffer  v.  Kreitzer,  6  Bin*.  430;  Humphreys  v.  Kelly,  4  llawle,  305; 
Hyslop  V.  Crozier,  1  Miles,  267. 

Brown,  Bailey  dk  Brown,  for  defendant  in  error. 

It  was  certainly  competent,  by  cross-examination,  to  correct  the  impression 
left  by  the  witness  as  to  the  result  of  the  arbitration,  which  was  all  that  was 
done.  Plaintiff  having  the  legal  and  rightful  title,  the  constructive  posses- 
sion was  in  him.    Norris'  Appeal,  64  Pa.  St.  275. 

SxERRETT,  J.  If  it  were  not  for  the  ruling  complained  of  in  the  fifth  spec- 
ificatlon  of  error,  this  judgment  should  be  affirmed.  Counsel  for  plaintiff* 
below,  on  cross-examination  of  defendant's  witness,  put  a  question  calcu- 
lated to  elicit  the  fact  that  the  arbitrators  in  this  case  awarded  in  favor  of  his^ 
client.  This  was  objected  to,  but  the  witness  answered,  saying:  "At  the- 
timeof  this  conversation,  Ross  had  won  this  suit  before  the  arbitrators."  The- 
learned  judge  then  refused  the  request  of  defendant's  counsel  to  strike  out 
the  question  and  answer  as  improper  and  irrelevant;  and  thereupon  excep- 
tion was  taken.  This  may  appear  to  be  a  trivial  matter  on  which  to  reverse 
an  otherwise  sustainable  judgment;  but.  if  we  adhere  to  the  ruling  in  Shaf- 
fer V.  Kreitzer,  6  Bin.  430,  and  Humphrey  v.  Kelly,  4  Kawle,  305,  we  must 
hold  it  was  error.  In  the  latter  case  the  court  below,  under  exception,  per- 
mitted plaintiff  to  read  part  of  the  docket  entries,  which  showed  that  the  de- 
fendant below  has  appealed  from  the  award  of  arbitrators.  In  the  opinion 
reversing  the  judgment,  this  court  said:  "It  is  impossible  not  to  see  that  the 
drift  of  the  evidence  was  to  give  the  plaintiff  the  benefit  of  whatever  impres- 
sion might  be  made  on  the  minds  of  the  jurors  by  the  fact  that  the  cause  had 
once  been  determined  in  his  favor  by  judges  of  the  party's  own  choosing. 
This  may  have  been  a  substantial  injury,  and  defendant  ought  not  to  have 
been  exposed  to  the  danger  of  it,"  This  reasoning  is  equally  applicable  to 
the  present  case;  and  for  the  error  into  which  the  court  was  doubtless  inad- 
vertently led  the  judgment  must  be  reversed. 

It  Is  unnecessary  to  specially  notice  the  >'emaining  specifications,  further 
than  to  say  that  there  is  no  error  in  eitlier  of  them  that  would  warrant  a  re- 
v.llA.no.6— 83 
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rersal  of  the  Judgment.    The  case  depended  mainly  on  qaesti 
which  were  exclusively  for  tlie  jury. 
Judgment  reversed,  and  a  venire  facioM  de  novo  awarded* 


Lewis  and  others,  Receivers,  etc.,  v.  Seifebt. 
^  {Supreme  Court  of  Pennsy/vania.    October  3,  1887.) 

1.  Marter  AifB  Servant — Risks  of  Employment — Nboliqencr  or  Fbli 

Each  iteraoti  who  entera  the  services  ol  another  takes  on  himself  al 
risks  of  the  employment  in  which  he  engages,  and  the  neglij^ent  acts 
workmen  in  the  general  course  of  his  employment  are  within  the  c 

2.  Same— Who  are  Fellow-Sebvants. 

To  constitute  fellow-servants,  the  employes  need  not  beat  thesanu 
in  the  same  particular  work.  It  is  sumcicnt  that  they  are  in  the  ei 
the  same  master,  engaged  in  the  same  common  work,  and  perfbrnii 
services  lor  the  same  general  purpose.  The  rule  is  the  same,  altbou 
Jiired  may  be  inferior  in  grade,  and  is  subject  to  the  direction  and  < 
superior,  whose  act  caused  the  injury,  provided  they  are  co-operatj 
common  object.* 

3.  Same— Train  Dispatcher,  a  "  Vice-Principal." 

A  train  dispatcher,  vested  with  the  power  and  authority  of  tno^ 
changing  the  schedule  time,  or  making  new  schedules,  as  regards  the 
gaged  in  moving  trains  is  a  **  vice- principal,"  and  not  a  fellow-em] 
ca^e  of  an  injury  resulting  to  an  employe  m  consequence  of  his  neglig 
pany  is  liable. 

4.  Same— Duties  op  Master— Liabilitt  for  Acts  of  Agent. 

The  master  owes  to  every  employe  tiie  duty  to  provide  a  reasonabl 
which  to  work,  and  reasonably  safe  instruments,  tools,  and  machine 
such  duties  are  delegated  to  an  agent,  the  latter  stands  in  the  place  of 
who  is  responsible  for  his  agent's  acts. 
•9.  Same. 

Where  a  master  or  superior  places  the  entire  charge  of  his  busines: 
branch  of  it,  in  the  hands  of  an  agent  or  subordinate,  and  exercises  n 
oversight  of  bis  own,  the  master  is  liable  for  the  negligence  of  sucli 
ordinate. 

6.  Same— Railroad  Company— Doty  to  Employes. 

It  is  the  duty  of  a  railroad  company  to  frame  and  promulgate  s 
schedules  for  the  moving  of  its  trains  as  will  atford  reasonable  safetj 
tives  engaged  in  moving  them ;  and  for  a  failure  to  perform  this  duty 
is  responsible  to  any  person  injured,  whether  a  passenger  or  employe 

7.  Same. 

Where  a  schedule  for  the  moving  of  trains  is  departed  from,  such  c 
issued  by  the  company  as  will  ad'ord  reasonable  protection  to  emplo; 
•>  ^  the  running  of  its  trams. 

8.  Evidknck— Experts— Railroad  Men. 

Practical  railroad  men  called  as  experts  may  give  evidence  as  to  tb 
tious  methods  of  passing  trains  on  a  single-track  road. 

Error  to  court  of  common  pleas,  Northampton  county. 

Case  by  Charles  Self ert  against  Edwin  M.  Lewis,  Franklin  B. 
Stephen  A.  Caldwell,  receivers  of  the  Philadelphia  &  Heading  R 
pany,  to  recover  damages  for  injuries  received  in  a  collision  o 

^In  the  absence  of  statute,  the  negligence  of  a  co-servant  is  one  of  the  rL 

inent  as^iumed  by  an  employe,  and  lor  which  the  master  is  not  liable. 

Kail  Way  Co.,  14  Fed.  Rep.6U4.    The  exemption  of  the  master  from  liabil 

-     ,  resulting  to  a  servant  fronf*6uch  ne^^ligence  is  held  to  continue,  though 

« -^  employe  may  be  the  superior  in  rank  of  the  injured  one  in  the  same  gem 

^  ing,  unless  he  occupies  the  place  of  vice-principal.    Kail  way  Co.  v.  Adati 

.   ^  E.  Rep.  187.    But  in  the  United  States  comtIa  the  master  has  been  held  1 

;  /J  ries  incurred  by  an  employe  through  the  negligent  exercise  of  authority  c 

a  co-employe.     Mason  v.  Machine- Works.  28  Fed.  Rep.  228.     As  to  wl 

4  servants,  »ee  Reddon  v.  Riiilroad  Co.,  (Utah,)  15  Pac.  Kep.  262,  and  note 

^  T.  Railway  Co.,  32  Fed.  Kep.  278;  Theleman  v.  Moeller,  (Iowa,)  34  N.  W 
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Pennsylvania  branch  of  tbe  company^s  railroad.  The  facts  are  f ullj  stated  in 
tJ\e  opinion. 

Upon  the  trial,  before  Reeder.  J.,  witnesses  for  the  plaintiff  were  asked: 

"Question.  Suppose  a  passenger  train  was  running  upon  a  single-track  rail- 
road south,  behind  time,  with  right 'of  way  to  proceed,  and  that  upon  the 
same  road  there  was  coming  north  a  freight  train,  and  the  freight  train  liad 
received  special  orders  to  proceed  to  a  certain  siding  to  meet  and  pass  a  pas- 
senger train,  and  that  the  passenger  train  passed  the  hist  telegraph  office  at 
which  they  could  receive  notice  of  the  intended  piissing  of  the  freight  train 
witliout  receiving  orders  tliat  they  would  pass  the  freight  train  at  the  siding; 
state  whether  or  not  in  your  judgment  that  is  good  railroading  or  bad  rail- 
roading? Objected  to  as  incompetent  and  irrelevant.  Objection  overruled. 
Exception."    Sixth  assignment  of  error. 

^Question.  As  a  railroad  man,  state  what,  in  your  opinion,  would  have 
been  the  proper  method  to  pass  the  passenger  train  which  on  the  tenth  of 
February  was  running  south  under  the  conductorship  of  Edward  Hamman, 
and  the  freight  train  running  north  under  McGargle;  what,  in  your  judgment, 
would  have  been  the  proper  proceeding  to  have  passed  your  two  trains  in 
safety, — where  should  Mr.  Edward  Hamman,  the  conductor  of  the  passenger 
train,  have  received  bis  notice?  Objected  to  as  incompetent  and  irrelevant. 
Objection  overruled.    Exception."    Seventh  assignment  of  error. 

"Question.  Suppose  a  case  where  a  passenger  train  on  the  North  Pennsyl- 
vania llailroad  was  running  south  towards  Philadelphia,  and  it  had  started 
out  of  South  Bethlehem  30  minutes  late, — they  had  orders  to  proceed  south 
to  Sooderton. — and  suppose  at  the  same  time  there  was  a  freight  coming  up 
from  Philadelphia  that  had  reached  a  station  called  *  Perkasie, '  and  that  at  Per- 
kasie  the  freight  train  received  orders  to  proceed  to  Hockhill,  which  is  between 
Perkasie  and  South  Bethlehem ;  state  whether  or  not,  in  your  judgment,  it  was 
good  railroading  or  bad  railroading  to  let  those  two  trains  approach  under 
those  circumstances?  Objected  to  as  Incompetent  and  irrelevant.  Objection 
overruled*    Exception."    Eighth  assignment  of  error. 

Verdict  for  plaintiff,  $5,000,  and  judgment  thereon.  Whereupon  defend- 
ants took  this  writ. 

R.  B.  WrighVs  Sons  and  William  Mutchler,  for  plaintiffs  in  error. 

Whenever  the  negligent  act  of  the  agent  which  the  injured  servant  com- 
plains of  is  one  which,  when  he  entered  the  employment,  he  understood  would 
be  performed  by  an  agent,  and  not  by  the  master  personally,  and  it  was  an  act 
which  the  master  did  not  owe  to  the  employe  to  perform  personally,  such  act, 
and  the  risk  of  its  being  negligently  perfoiined,  is  one  of  the  risks  the  em- 
ploye assumed  when  he  entered  the  master's  service.  Employes  standing  in 
that  relation  are  fellow-servants.  The  question  of  grade  and  authority  is  of 
no  importance.  Coal  Co.  v.  Jones,  86  Pa.  St.  432;  Waddell  v.  Simoson,  17 
Wkly.  Notes  Cas,  456,  4  Atl.  Rep.  725;  Campbell  v.  Railroad  Co.,  17  Wkly. 
J^otes  Cas.  73.  2  Atl.  liep.489;  Canal  Co.  v.  Carroll,  89  Pa.  St.  374;  Bridge 
ao.  V.  Newberry,  96  Pa.  St.  246;  Railroad  Co.  v.  Bell,  112  Pa.  St.  400. 4  Atl. 
Rep.  50;  Baird  v.  Pettit,  70  Pa.  St.  477;  Oil  Co,  v.  Qilson,  68  Pa,  St.  147; 
Weger  V.  Railroad  Co.,  55  Pa.  St.  460;  Caldwell  v.  Broum,  53  Pa.  St.  458; 
lit/an  V.  Railroad  Co.,  23  Pa.  St.  384;  Tube  WorJcs  v.  Bedell,  96  Pa.  St.  175. 
In  all  the  cases  in  which  this  court  held  the  master  liable  for  an  injury  to  one 
servant  by  the  negligence  of  anotlier,  the  negligentmct  related  to  some  duty 
ivhich  the  master  owed  the  servant.  MMan  v.  SteamrShip  Co.,  78  Pa.  St. 
26;  Baird  v.  Pettit,  70  Pa.  St.  477;  Tissue  v.  Railroad  Co..  112  Pa.  St.  97, 
3  Atl.  Rep.  667;  Iron  cfe  Steel  Co.  v.  Davit,  17  Wlily.  Notes  Cas.  533.  4  Atl. 
liep.  613;  Railroad  Co.  v.  Bell,  17  Wkly.  Notes  Cas.  457,  4  Atl.  Rep.  50. 
The  master  may  delegate  to  servants  tlie  management  of  his  business  in  all 
matters,  except  those  which  relate  to  duties  which  he  personally  owes  to  the 
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employeSt  and  he  i3  not  liable  to  his  servants  for  the  negligence  of  snch  an 
agent,  except  where  the  negligence  relates  to  the  duties  which  the  master 
owes  the  servant.  As  to  all  other  matters  the  agent  is  the  fellow-servant  of 
the  employe,  and  the  employe  assumes  the  risk  of  his  negligence.  EToioard 
V.  Railroad  Co.,  24  Amer.  &  Eng.  B.  Gas.  448;  Kirk  v.  Railroad  Co.,  25 
Amer.  &  Eng.  B.  Gas.  507;  Robertson  v.  Railroad  Co.,  8  Amer.  &  Eng.  R. 
Gas.  175;  Blesi/ing  v.  Railtoay  Co.,  15  Amer.  &  Eng.  B.  Gas.  298;  Darrigan 
V.  Railroad  Co.,  23  Amer.  &  Eng.  B.  Gas.  447.  When  the  master  turns  over 
the  entire  management  of  his  business  or  a  department  to  another,  exercising 
and  reserving  no  control  or  supervision  himself,  and  by  so  doing  delegates  to 
another  the  performance  of  those  duties  which  the  master  personally  owes  to 
the  servant,  or  which,  from  the  nature  of  the  business,  the  employe  had  a 
right  to  presume  the  master  would  himself  perform,  in  such  a  case  such  an 
agent  does  become  a  vice-principal  as  to  such  duties,  and  if  in  performing 
tTiose  duties  tlie  agent  is  negligent,  it  becomes  the  negligence  of  the  master. 
If,  however,  the  negligence  relates  to  acts  which  the  master  was  not  bound 
to  perform  personally,  or  which,  from  the  nature  of  the  business,  the  servant 
could  not  reasonably  expect  he  would  perform  personally,  as  to  such  acts  the 
agent  is  not  a  vice-principal,  but  a  fellow-servant.  Patters.  By.  Accident 
Law,  320  et  aeq.;  Fanoell  v.  Railroad  Corp.,  4  Mete,  48,  note  in  25  Amer.  A 
Eng.  B.  Gas.  521;  Robertson  v.  Railroad  Co.,  8  Amer.  &  Eng.  B.  Gas.  175; 
Chaptnan  v.  Railtvay  Co.,  55  N.  Y.  579;  Hofnagle  v.  Railroad  Co.,  Id.  608. 
It  was  error  to  admit  the  expert  testimony.  Ferguson  v.  Hubbell,  97  N.  Y. 
507;  Notoell  v.  Wright,  3  Allen.  166;  Emerson  v.  Qas-Light  Co.,  Id.  411; 
Raymond  v.  City  of  Lowell,  6  Gush.  524;  Simons  v.  Steam-Boat  Co.,  97  Mass. 
862;  Foster  v.  Collner,  107  Pa.  St.  313.  It  was  error  to  permit  the  Jury  to 
speculate  as  to  what  additional  precautions  might  have  been  taken,  and  then 
pronounce  it  negligence  not  to  have  taken  them,  when  it  is  the  undisputed 
evidence  that,  if  the  orders  that  Sellers  gave  had  been  obeyed  by  those  to  whom 
they  were  given,  there  could  have  been  no  accident.  Railway  Co.  v.  Taylor, 
15  Wkly.  Notes  Gas.  37;  Railway  Co.  v.  Gallagher,  16  Wkly.  Notes  Gas. 
413;  Railroad  Co.  v.  Hope,  80  Pa.  St.  373;  Hoag  v.  Railroad  Co.,  85  Pa.  St. 
293. 

William  C  Shipman  and  Robert  E.  James,  for  defendant  in  error. 

A  servant,  by  implication,  contracts  to  bear  the  ordinary  and  usual  risks  of 
his  employment;  but  the  master  must  furnish  suitable  instrumentalities  to 
carry  on  the  work.  These  include  safe  machinery,  competent  co-laborers, 
suitable  place  for  work,  and  the  giving  of  proper  directions,  and  taking  due 
precautions  in  the  use  of  them.  These  are  the  personal  duties  which  the 
master  cannot  delegate.  But  where  a  master  delegates  the  whole  or  a  par- 
ticular branch  of  his  business  to  his  servant,  the  latter  becomes  the  represen- 
tative of  the  master  and  is  called  a  "  vice-principal. "  Railioay  Co.  v.  Bresmer^ 
97  Pa,  St.  103;  Railroad  Co.  v.  Keenan,  103  Pa,  St.  124;  Tissibs  v.  Railroad 
Co.,  112  Pa.  St.  91,  3  Atl.  Bep.  667;  Hold&n  v.  Railroad  Co.,  129  Mass.  268: 
Patters.  By.  Accident  Law,  §  307  et  seq  If  a  master  is  engaged  in  a  com- 
plex business  that  requires  detinite  regulations  for  the  safety  and  protection 
of  his  employes,  a  failure  to  adopt  proper  rules,  as  well  as  laxity  in  their  en- 
forcement, is  negligence  per  se;  and  the  establishment  of  defective  and  im- 
proper rules  is  such  negligence  as  renders  the  master  responsible  for  ail  in- 
juries resulting  therefrom.  Wood,  Mast.  &  Serv.  §  403;  Slater  v.  Jewett,  85  X- 
Y.  61.  V  servant  in  control  of  the  whole  business,  or  a  branch  of  it,  is  a  vice- 
principal,  and  not  a  fellow-servant.  Patterson  v.  Railroad  Co. ,  76  Pa.  St.  889 ; 
Mullan  V.  SteamrShip  Co,,  78  Pa.  St.  25;  Railroad  Co.  v.  Bell,  112  Pa.  St.  400. 
4  Atl.  Bep.  50;  Coal  Co.  v,  Jones,  86  Pa.  St.  439;  Patters.  By.  Accident  Law,  6 
302.  A  train  dispatcher  is  a  vice-principal.  Darrigan  v.  Railroad  Co,,  52 
Gonn.  285;  Flike  v.  Railway  Co.,  53  N.  Y.  549;  Railtoay  Co.  v.  Henderson,  5 
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Amer.&Eng.1i.Cas.529;  McKinnev.  Railroad  Co,,  21  Amer.&'Eng.B.Caa. 
539, 17  Amer.  &  Eng.  R.  Oiia.  589;  Phillips  v.  Railroad  Co.,  23  Axner.  & Eng. 
R.  Cas.  453.  64  Wis.  475.  25  N.  W.  Rep.  544;  Washburfi  v.  Railroad  Co., 
^  Head,  688.'  The  expert  testimony  was  admissible.  1  Greenl.  Ev.  §  440; 
Laros  v.  Com.,  84  Pa.  St.  200;  Tardley  r.  Cuthbertson,  16  Wkly.  Notes  Cas. 
461, 1  Atl.  Rep.  765. 

Faxson,  J.  It  Is  clear  that,  if  this  railroad  accident  was  the  result  of  the 
negligence  of  the  station  agent  at  Rockhill,  the  plaintiff  cannot  recover*  for 
the  reason  that  said  station  agent  and  the  plaintiff  were  engaged  admittedly 
in  the  same  common  employment.  Seifert,  the  plaintiff,  was  the  engineerof 
No.  71  freight  train,  and  was  injured  by  No.  8  passenger  train  colliding  with 
it  jast  as  it  was  entering  the  switch  at  Rockhill  to  allow  No.  8  to  pass.  Roth, 
the  station  agent,  had  been  ordered  by  wire  to  "stop  and  hold  No.  8  express 
-at  Rockhill  until  No.  71  local  freight  arrives.*'  When  he  received  the  or- 
der, he  proceeded  to  flag  No.  8  with  the  red  signal.  This  was  all  he  was 
required  to  do  by  the  rules  of  the  company  in  obedience  to  the  telegram.  This 
fully  appears  by  the  testimony  of  Mr.  Sellers,  the  train  dispatcher,  who  sent 
Hie  telegram,  and  who  was  called  as  a  witness  by  the  defendant  company.  We 
inust  look  elsewhere  for  a  solution  of  this  difficulty.  It  is  equally  clear  that, 
had  no  order  been  sent  from  Philadelphia,  there  would  have  been  no  accident. 
In  the  absence  of  special  orders.  No.  71  would,  under  the  rules  of  the  com- 
pany, have  taken  the  siding  at  Perkasie,  and  have  waited  until  No.  8  passed. 
The  accident  was  the  direct  result  of  the  order  from  the  office  in  Philadelphia 
to  the  conductor  and  engineer  of  71,  which  was  as  follows:  "You  will  meet 
and  pass  No.  8  express  at  Rockhill."  It  remains  to  be  seen  whether  the  de- 
fendant company  is  responsible  to  the  plaintiff  below  for  the  injuries  he  re- 
ceived in  consequence  of  this  order. 

The  facts  briefly  stated  are  as  follows:  No.  71  local  freight  train,  with  the 
plaintiff  below  on  board  as  engineer,  left  PhilAielphia  at  3:30  a.  m.  for  South 
Bethlehem,  and  arrived  at  Perkasie,  two  miles  and  a  half  south  of  Rockhill. 
This  portion  of  the  road  at  that  time  had  but  a  single  track.  When  No.  71 
arrived  at  Perkasie  it  was  behind  time,  and  it  was  the  duty  of  the  conductor  to 
do  one  of  two  things,  viz.,  either  to  take  the  long  siding  at  Sellers  ville,  or  wire 
to  Philadelphia  for  orders .  He  chose  the  latter  cou  rse .  He  went  into  the  office 
at  Perkasie,  called  up  the  Philadelphia  office  by  telegraph,  and  asked  for  or- 
ders for  No.  71.  The  Perkasie  operator  was  asked  by  Philadelphia  how  soon 
No.  71  would  be  ready  to  leave,  and  the  answer  was  wired  back,  "In  a  few 
minutes."  Then,  at  8:55  A.  m.,  the  operator  at  Philadelphia  sent  the  follow- 
ing telegram  to  the  agent  at  Rockhill:  ''Agent,  Rockhill:  Stop  and  hold  No. 
8  express  at  Rockhill  until  No.  71  local  arrives  there.  [Signed]  W.  Berto- 
liOTTE."  Bertolotte  was  the  train  dispatcher  at  Philadelphia,  and  had  full 
authority  to  start  out  and  control  the  trains,  even  to  the  suspension  of  the 
regular  schedules.  The  telegram  was  signed  by  Sellers,  his  assistant,  for 
Bertolotte,  but  that  is  immaterial.  Sellers  had  the  same  power  as  Bertolotte 
in  the  absence  of  the  latter.  No.  71  was  going  north.  No.  8  express  passen- 
ger train  should  have  left  South  Bethlehem  at  8:30  a.  m.  It  was  delayed  for 
connections,  and  did  not  leave  until  about  9.  It  was  behind  time,  as  before 
observed,  and,  having  the  right  of  way,  ran  at  a  high  rate  of  speed.  It  does 
not  appear  that  any  attempt  was  made  to  notify  No.  8  of  the  whereabouts  of 
No.  71,  until  the  order  to  start  the  latter  train  had  been  given.  Then  an  at- 
tempt was  made  to  intercept  it  by  calling  up  the  operator  along  the  line  above 
Boekhill,  but  met  with  no  response.  It  was  alleged  the  wires  were  network- 
ing above  Rockhill,  and  there  was  a  dense  fog  along  the  line  between  that 
place  and  Bethlehem,  but  none  in  Philadelphia.  No.  8,  having  the  right  of 
vay,  and  no  warning  of  danger,  kept  on  at  a  speed  of  from  30  to  35  miles  an 
tiour,  until  it  reached  Rockhill.    The  fog  prevented  the  danger  signal  there 
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from  being  seen,  and  No.  8  struck  No.  71  just  as  the  latter  was  entering  the 
switch.  When  No.  71  arrived  at  Rockhill  the  engineer  and  conductor  thereof 
observed  the  signal  board  at  the  telegraph  office  turned  in  theif  favor  as  a  sig- 
nal to  enter  the  siding.  As  the  engine  slackened  its  speed  the  conductor 
jumped  off,  and  Inquired  of  the  operator  how  No.  8  was.  He  was  informed 
that  it  had  left  Quakertown  four  minutes  ago.  The  distance  between  the  two 
places  was  only  two  or  three  miles.  The  conductor  then  told  his  brakeman  to 
go  and  flag  No.  8.  It  was  too  late.  Before  the  brakeman  could  proceed  any 
distance  the  collision  occurred. 

It  will  be  seen  that  each  of  these  two  trains,  running  in  opposite  directions, 
had  the  right  of  way.  The  train  dispatcher  in  Philadt^lphia  doubtless  ex- 
pected that  No.  71  would  be  safe  on  the  siding  at  Rockhill  before  No.  8  should 
arrive  there.  And  so  it  would  had  it  stiirted  at  once  upon  receiving  its  order. 
It  will  be  remembered  that  before  issuing  the  order  to  71,  the  dispatcher  asked 
how  soon  it  would  be  ready  to  start.  The  reply  was,  "In  a  few  minutes.** 
With  the  knowledge  that  71  could  not  start  immediately,  the  order  was  given 
to  proceed.  No  time  was  limited.  In  point  of  fact  No.  71  did  not  move  for 
about  20  minutes.  The  delay  was  in  part  caused  by  the  pulling  out  of  a 
draw-head.  No.  71  did  not  ask  for  fresh  orders  before  starting,  nor  was  it 
bound  to.  It  had  told  its  dispatcher  it  would  be  ready  to  start  in  a  few  min- 
utes, and  it  did  so.  A  "few  minutes"  is  an  indefinite  period  of  time,  by  far 
too  uncertain  for  railroiid  purposes.  Just  here  is  the  pinch  of  the  case.  If 
Bertolotte  had  ordered  No.  71  to  proceed  in  Qve  minutes,  or,  if  not  ready  by 
that  time,  to  take  the  siding,  there  would  have  been  no  collision.  But  he  left 
the  whole  matter  indefinite,  depending  upon  what  the  conductor  of  71  might 
regard  as  a  "few  minutes,*'  when  a  delay  of  a  single  minute  might  involve 
life  or  death.  In  every  view  which  we  can  take  of  this  case,  we  regard  this 
order  as  an  act  of  negligence,  and  the  proximate  cause  of  the  collision. 

This  involves  the  further  question  whether  the  company  defendant  is  re- 
sponsible for  the  negligence  of  its  train  dispatcher.  Upon  this  point  the  aa- 
thorities  are  numerous,  and  far  from  uniform.  A  volume  might  be  written 
upon  it  and  not  exhaust  the  subject.  I  prefer  to  state  our  conclusions  with- 
out elaborating  them  to  any  considerable  extent.  The  precise  question  is 
whether  Sellers,  the  train  dispatcher,  was  a  fellow- workman  with  the  plain- 
tiff, within  the  meaning  of  that  rule  of  law  which  holds  that  the  n^aster  is 
not  responsible  for  an  injury  received  by  an  employe  caused  by  the  negligence 
of  a  co-employe  or  fellow- workman.  That  rule  rests  upon  the  sound  princi- 
ple that  each  one  who  enters  upon  the  service  of  another  takes  on  himself  all 
the  ordinary  risks  of  the  employment  in  which  he  engiiges,  and  that  the  neg- 
ligent acts  of  his  fellow- workmen  in  the  general  course  of  his  employ ment  are 
within  the  ordinary  risks.  Coal  Co.  v.  JoneSf  86  Pa,  St.  432.  To  constitute 
fellow-servants  the  employes  need  nut  be  at  the  same  time  engaged  in  the 
same  particular  work.  It  is  sufficient  if  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  work,  and  performing  duties  and 
services  for  the  same  general  purpose.  The  rule  is  the  same,  although  the 
one  injured  may  be  inferior  in  grade,  and  \a  subject  to  the  direction  and  con- 
trol of  the  superior  whose  act  caused  the  injury,  provided  they  are  both  co- 
operating to  effect  the  same  common  object.  Bridge  Co,  v.  Newberry^  96 
Pa.  St.  246.  Thus  we  have  repeatedly  held  that  a  "mining  boss,"  under  the 
act  of  March  3^  1870,  is  a  fellow- workman  with  the  miners,  and  tliat  the 
minoowners  are  not  responsible  for  his  negligence.  Canal  Co*  v.  Carroll, 
89  Pa.  St.  374.  This,  however,  is  in  part  owing  to  the  fact  that  the  duty  of 
appointing  a  mining  boss  is  imposed  upon  the  mine-owners  by  the  act  of  as- 
sembly, hence  the  responsibility  of  the  latter  would  seem  to  cease  when  they 
had  exercised  due  care  in  the  selection  of  that  person.  Be  that  as  it  may,  it 
is  well  settled  that  mere  difference  in  rank  or  grade  does  not  change  the  rule. 

But  there  are  some  duties  which  the  master  owes  to  the  servant,  and  from 
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which  he  cannot  relieve  himself,  except  hy  performance.  Thus,  the  master 
owes  to  every  employe  the  duty  of  providing  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  instruments,  tools,  and  machinery  with  which 
to  worlc.  This  is  a  direct,  personal,  and  absolute  obligation,  and  the  master 
may  delegate  these  duties  to  an  agent,  and  such  agent  stands  in  tiie  place 
of  his  principal,  and  the  latter  is  responsible  for  the  acts  of  such  agent.  And 
where  the  master  or  superior  places  the  entire  charge  of  his  business,  or  a 
distinct  branch  of  it,  in  tlie  hands  of  an  agent  or  subordinate,  exercising  no 
discretion  or  oversight  of  his  own,  the  master  is  held  liable  for  the  negligence 
of  such  agent  or  subordinate.  Mtdlan  v.  Steam-Ship  Co,,  78  Pa.  «t.  25; 
BaUroad  Co.  v.  Bell,  112  Pa.  St.  400,  4  Atl.  Rep.  50.  It  is  very  plain  that 
it  was  the  duty  of  the  defendant  company,  as  between  said-  company  and  its 
employes,  to  provide  a  reasonably  good  and  safe  road,  and  reasonably  safe 
and  good  cars,  locomotives,  and  machinery,  for  operating  its  road.  It  is 
equally  clear  that  it  was  its  duty  to  frame  and  promulgate  such  rules  and 
scliedules  for  the  moving  of  its  trains  as  would  afford  reasonable  safety  to  the 
operatives  who  were  engaged  in  moving  them.  This  is  a  direct,  positive 
duty,  which  the  company  owed  its  employes,  and  for  the  failure  to  perform 
which  it  would  be  responsible  to  any  person  injured  as  a  consequence  thereof, 
whether  such  person  be  a  passenger  or  an  employe.  It  would  be  a  monstrous 
doctrine  to  hold  that  a  railroad  company  could  frame  such  schedules  as  would 
inevitably,  or  even  probably,  result  in  collisions  and  loss  of  life.  This  is  a 
personal,  positive  duty,  and,  while  a  corporation  is  compelled  to  act  through 
agents,  yet  the  agents,  in  performing  duties  of  this  character,  stand  in  the 
place  of  and  represent  the  principal.  In  other  words,  they  are  vice-princi* 
pals. 

If  it  be  the  duty  to  provide  schedules  for  the  moving  of  its  trains  which 
shall  be  reasonably  safe,  it  follows  logically  that,  when  the  schedules  are  de« 
parted  from,  when  trains  are  sent  out  without  a  schedule,  such  orders  should 
be  issued  by  the  company  as  will  afford  reasonable  protection  to  the  employes 
engaged  in  the  running  of  such  trains.  I  am  not  st)eaking  now  of  collisions 
caused  by  a  disobedience  of  orders  on  the  part  of  conductors  and  engineers, 
but  of  collisions  or  other  accidents  the  result  of  obeying  such  orders.  At  the 
time  of  the  collision  referred  to,  Wellington  Bertolotte  was  the  general  dis- 
patcher of  the  defendant  company,  and  from  his  ollice  in  Philadelphia  had  the 
generai  power  and  authority  of  moving  the  trains.  In  this  he  was  not  inter- 
fered with  by  the  company,  or  any  one  else.  For  the  purpose  of  sending  out 
the  trains,  he  wielded  all  the  power  of  the  company.  He  could  send  a  train 
out  on  schedule  time,  or  he  could  hold  it  back.  He  could  change  the  schedule 
time,  or  make  new  schedules,  as  the  exigency  of  the  case  required.  He  could 
send  a  train  out  without  schedule,  and  direct  its  movements  from  his  oiilce 
in  Philadelphia.  When  he  issued  an  order,  the  train  was  bound  to  move  as 
he  directed.  The  engineer  and  conductor  had  but  one  duty,  and  that  was 
obedience. 

In  Slater  v.  JevoetU  85  N.  Y.  61,  the  late  Chief  Justice  Folger  thus  clearly 
stated  the  duties  of  railways  in  this  particular:  "It  is  urged,  and  with  leason, 
that  clearly  arranging  and  promulgating  the  general  time-table  of  a  great  rail- 
way is  the  duty  and  the  act  of  the  master  of  it,  and  that,  when  there  is  a  va- 
riation from  the  general  time-table  for  a  special  occasion  and  purpose,  it  is  as 
much  the  duty  and  act  of  the  master,  and  he  is  as  much  required  to  per- 
form it;  that  it  is  the  duty  and  act  of  tlie  master  to  see  and  know  that  his 
general  time-table  is  brought  to  the  knowledge  of  his  servants,  who  are  to 
square  their  action  to  it;  that  the  same  is  his  duty  and  act  as  to  a  variation 
from  it,  which  is  but  a  special  time-table;  and  therefore  whoever  he  uses  to 
bring  those  time-tables  to  the  notice  of  his  servants,  he  puts  that  person  to  do 
an  act  in  his  stead,  inasmuch  as  the  responsibility  is  upon  him  to  see  and 
know  that  it  is  done,  and  done  effectually;  and  that  if,  instead  of  doing  it  in 
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person,  he  chooses  to  do  it  tlirough  an  agent,  that  agent  pro  hoe  vice  Is  the 
master,  and  he,  the  master,  is  responsible  for  a  negligent  act  therein  of  that 
agent,  whereby  a  fellow-servant  of  theirs  is  harmed.  This  rule  has  been  laid 
down  in  repeated  cases  in  this  court.  *' 

It  is  true,  the  order  in  this  case  was  sent  by  John  J.  Sellers;  but  Sellers  was 
the  assistant  of  Bertolotte,  and  in  his  absence  was  clothed  with  all  his  pow- 
ers. For  the  purposes  of  this  case.  Sellers  was  Bertolotte  and  Bertolotte  was 
the  company.  The  distinction  between  a  general  dispatcher— one  who  has 
the  absolute  control  of  all  the  trains  upon  the  road — and  the  conductor  or 
engineer  of  a  train  is  manifest.  The  latter  have  the  duty  of  obedience.  Their 
business  is  to  run  their  trains  under  orders  from  the  dispatcher,  and  if  an  em- 
ploye is  injured  as  the  result  of  their  negligence,  the  company  is  not  liable. 
They  are  in  the  same  common  employment,  and  are  laboring  together  to  the 
same  end,  under  orders  from  superior  authority.  The  argument  for  the  plain- 
tiff in  error,  if  carried  to  its  logical  conclusion,  would  wholly  obliterate  all 
distinction  between  railroad  employes,  from  the  president  down,  as  they  may 
all  be  said  to  be,  in  one  sense,  in  the  same  common  employment,  and  paid  by 
the  same  corporation.  While  the  cases  are  not  uniform  upon  this  subject, 
the  weight  of  authority  is  with  the  foregoing  views.  In  addition  to  the  au- 
thorities cited,  we  may  refer  to  Flike  v.  Railroad  Co.,  53  N.  Y.  549;  Rail- 
fjoay  Co,  v.  Henderson^  5  Amer.  &  £ng.  B.  Gas.  529;  McKinne  v.  RaUroad 
Co.,  21  Amer.  &  Eng.  B.  Gas.  539;  McKune  v.  Railroad  Co.,  17  Amer.  A 
£ng.  B.  Gas.  589;  PhillipB  v.  RaUroad  Co.,  23  Amer.  &  Eng.  B.  Gas.  453; 
Phillips  v.  Railway  Co.,  64  Wis.  475,  25  N.  W.  Bep.  544;  and  Washburn 
V.  Railroad  Co.,  3  Head,  688.  Against  these  authorities  we  have  only  Rob- 
erUon  v.  Railroad  Co.,  8  Amer.  &  Eng.  B.  Gas.  175.  and  Blessing  v.  RaU- 
road Co.,  77  Mo.  410,  15  Amer.  &  Eng.  B.  Gas.  298.  These  cases,  how- 
ever, do  not  sustain  the  broad  principle  contended  for  them;  and  if  they  did, 
we  would  not  be  disposed  to  adopt  them  in  the  face  of  so  much  respectable 
authority  the  otiier  way.  Aside  from  authority,  I  am  of  opinion  that  the  doc- 
trine we  have  announced  is  founded  upon  the  better  reason,  and  is  a  rule  both 
valuable  and  necessary  for  the  preservation  of  the  lives,  not  only  of  railroad 
employes,  but  of  the  traveling  public  as  well.  This  disposes  of  ail  that  la  im* 
poi-tant  in  the  case. 

The  sixth,  seventh,  and  eighth  assignments  refer  to  the  questions  asked  of 
the  expert  witnesses.  We  think  they  were  competent,  under  Laros  v.  Com., 
84  Pa.  St.  200,  and  Tardley  v.  Cuthbertson,  16  Wkly.  Notes  Gas.  461,  1  AtL 
Bep,  765.    Judgment  affirmed. 

LrrTLE's  Appeal. 

{Supreme  Court  of  Pennsylvania,    October  3,  1887.) 

1.  Wills— Devise— Rule  in  Shelley's  Case— IwrEirrioN  op  Tbbtatob. 

A  gift  or  devise  to  a  man  during  bis  life,  and  after  his  deatli  to  his  heirs,  which 
is  the  ordinary  instance  of  the  rule  in  Shelley's  Oauef  contains  evidence  of  testament- 
ary intent  of  only  a  life-estate  in  the  first  taker ;  yet  the  rale  applies,  neverihelen. 

2.  Same— Lboact,  Vested  or  Contikobrt. 

Where  the  enjoyment  of  the  gift  over  is  postponed  to  accommodate  the  estate^ 
or  for  the  payment  of  debts,  or  to  meet  any  other  burden  first  imposed,  and  not 
chiefly  on  account  of  the  character  of  the  donee,  it  is  a  decisive  circamstance  in 
favor  of  immediate  vesting. 
8.  Same— Lboact— "Heirs"— Word  or  LiKrrATioK. 

The  word  **  heirs,"  when  uncontrolled  by  the  expressed  intention  of  the  will,  has 
the  efiect  co  vest  a  legacy  which  would  otherwise  be  contingent.    It  is  to  be  takes 
as  a  word  of  limitation,  limiting  the  bequest,  in  case  of  the  death  of  the  legatee 
before  the  time  fixed  for  payment,  to  his  or  her  representatives. 
4.  Same. 

The  strong  presumption  arising  from  the  use  of  technical  words  of  limitation  is 
not  easily  overcome.  It  may  be  rebutted  only  by  affirmative  evidence  of  a  con- 
trary intention,  so  clear  as  to  leave  no  reasonable  doubt. 
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^.  Same. 

A  testator  directed  tberesidae  of  his  estate  to  be  converted  into  cash,  and  applied 
in  the  first  instance  to  the  payment  of  debts.  After  all  debts  paid,  he  directed  hia 
executors  **to  make  semi-aDnoal  distribntions  of  whatever  monev  may  remain  in 
th^r  hands  on  the  tenth  day  of  May  and  the  tenth  day  of  November  in  eaoh  year; 
the  said  money  to  be  divided  into  twenty  parts,  and  to  be  distributed  as  follows^ 
vi*. :  To  A.,  five  parts ;  to  B.,  five  parts :  to  the  heirs  of  my  brother  C,  five  parts ; 
to  D.  and  his  heirs,  fonr  parts,— that  is,  the  four  parts  are  to  be  paid  to  D.  daring 
his  life-time,  and  after  his  death  the  same  to  be  paid  to  his  beiis."  He  further 
provided  that  the  distributees  should  claim  their  shares  within  two  years,  and  that 
the  acceptance  of  the  share  was  to  be  in  full  satisfaction  and  release  of  all  claims 
by  them  against  his  estate.  Held,  that  the  bequest  to  D.  in  the  estate  of  testator 
was  vested,  and  that  npon  his  death  his  administrator  was  entitled  thereto. 

Appeal  of  G.  A.  Little,  administrator  c.  t.  a.  of  Dr.  J.  R.  McComb,  deceased* 
and  Jane  W.  McComb,  sole  legatee  under  will  of  said  decedent,  from  the  de- 
cree of  the  orphans'  court,  Wyoming  county,  distributing  the  funds  in  the 
hands  of  the  executor  of  William  B.  Moneypenny,  deceased. 

The  auditor,  Charles  E.  Terry,  Esq.,  in  his  supplemental  report,  found  the 
following  facts:  William  B.  Moneypenny  died  August  24, 1884,  unmarried 
and  without  issue.  His  will,  duly  admitted  to  probate,  provides,  inter  alia, 
as  follows: 

"(7)  AU  the  rest,  residue,  and  remainder  of  my  property  not  hereinbefore 
mentioned,  real,  personal,  and  mixed,  I  direct  my  executors  to  sell  and  con- 
vert into  money  as  soon  as  the  same  can  be  done  prudently,  and  without  loss 
or  sacrifice,  and  to  apply  the  proceeds,  together  with  the  rents  and  income  of 
the  said  leased  property  in  New  York  city,  and  all  other  income  of  my  said 
estate  not  hereinbefore  specifically  bequeathed,  in  the  following  manner,  to- 
wit:  First,  To  the  paying  off  all  indebtedness  that  may  remain  against  my 
said  estate,  including  a  mortgage  given  to  Walter  Bowne,  of  the  city  of  New 
York,  for  a  part  of  the  purchase  money  of  the  said  lot  in  the  said  city,  it  be- 
ing money  procured  from  him  to  pay  the  purchase  money  of  said  lot,  although 
the  lot  was  not  purchased  from  him.  Second,  After  all  indebtedness  is  thus 
discharged,  I  direct  them  to  make  semi-annuak  distributions  of  whatever 
money  may  remain  in  their  hands  on  the  tenth  day  of  May  and  the  tenth  day 
of  November  in  each  year ;  the  said  money  to  be  divided  into  twenty  parts, 
and  to  be  distributed  as  follows,  viz. :  To  Matilda  Lutes,  five  parts ;  to  Thomas 
J.  McComb,  five  parts ;  to  the  heirs  of  my  brother,  Bobert  Moneypenny,  five 
parts;  to  Dr.  J.  B.  McComb  and  his  heirs,  four  parts, — ^that  is,  the  four  parts 
are  to  be  paid  to  Dr.  J.  B.  McComb  during  his  life-time,  and  after  his  death 
the  same  to  be  paid  to  his  heirs;  to  my  cousin,  Mary  Moneypenny,  one  part. 
All  which  distributive  shares  are  to  be  paid  without  interest,  and  none  of  the 
said  shares  are  in  any  case  to  bear  Interest.  And  the  said  serai-annual  distri- 
butions are  to  be  made  so  long  as  the  term  of  the  aforesaid  renewal  lease  shall 
continue,  in  case  it  shall  be  renewed. 

''And  in  case  it  shall  be  found  necessary,  in  order  to  meet  any  portion  of  my 
flaid  indebtedness,  I  hereby  authorize  and  empower  my  executors  to  raise  a  suffi- 
cient sum  of  money  by  loan,  and  to  execute  such  bonder  bonds,  mortgage  or 
mortgages,  of  my  said  estate  not  hereinbefore  specifically  devised,  as  may  be  nec- 
essary for  the  said  purpose,  and  to  deliver  the  same.  And  the  whole  income 
of  said  estate  is  to  be  devoted  to  discharging  any  such  loan  before  any  such 
distribution  as  is  above  directed  shall  be  made.  No  money  is  to  be  paid  to 
any  of  the  above-mentioned  distributees  without  a  receipt  being  taken  from 
them,  and  a  release  of  all  claims  and  demands  against  my  estate  and  the  es- 
tate of  Mary  Moneypenny,  deceased.  In  case  of  the  death,  during  the  term 
of  the  said  renewal  lease,  of  any  of  the  said  distributees,  the  share  of  such 
decedent,  if  he  or  she  be  one  of  the  heirs  of  my  brother,  Bobert  Moneypenny, 
deceased,  shall  be  equally  divided  among  the  surviving  heirs  of  my  said 
brother;  if  of  the  heirs  of  Dr.  J.  B.  McComb,  among  tlie  surviving  heirs  of 
the  said  McComb;  and  in  case  of  the  death  of  either  or  both  Thomas  J.  Mo- 
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Comb  and  Matilda  Lutes,  their  shares  shall  be  equally  divided  among  the  sor- 
viving  heirs  of  my  brother,  Robert  Money  penny,  deceased;  and  in  case  of  the 
death  of  my  eousin,  Mary  Moneypenny,  her  share  is  to  be  equally  divided 
among  the  remnining  surviving  distributees:  provided,  however,  and  1  ex- 
pressly direct,  that  the  Said  shares  of  the  several  distributees  are  to  be  claimed 
by  them  within  two  years  after  my  decease,  or  else  to  lapse  into  the  general 
fund,  and  be  distributed,  according  to  the  aforesaid  propoi-tions,  to  such  dis- 
tributees as  claim  their  shares;  and  no  share  is  to  be  held  by  my  executors  at 
any  time  for  a  longer  period  than  two  years,  nor  shall  any  legatee  be  at  any 
time  entitled  to  claim  any  distributive  share  after  two  vears  from  the  time  it 
is  due;  but  all  such  shares  unclaimed  for  the  space  of  two  years  after  the  same 
are  due  shall  lapse  into  the  general  fund,  and  be  distributed  to  the  other  dis- 
tributees as  aforesaid." 

Item  8  is  drawn  in  this  language:  "Upon  the  determination  of  the  llfe-es- 
tatps  hereinbefore  devised  to  Matilda  Lutes  and  to  Thomas  J.  McGomb  in  the 
lands  as  aforesaid,  and  also  upon  the  determination  of  the  term  of  years  in 
the  Xew  York  city  property  as  aforesaid,  I  hereby  direct,  authorize,  and  em- 
power my  executors  to  make  sale  of  the  said  several  pieces  of  land,  and  divide 
the  proceeds  equally  between  the  heirs  of  my  brother,  Robert  Moneypenny, 
deceased,  and  Dr.  J.  R.  McCorab  or  his  heirs;  that  is,  one-half  to  the  Money- 
penny  heirs  in  equal  portions  among  them,  and  the  other  half  to  Dr.  J.  R.  Mc- 
Comb,  or,  in  case  of  his  decease,  to  his  heirs  in  equal  portions  among  them, 
such  sales  and  divisions  to  be  made  as  each  of  the  said  particular  estates  shall 
determine.'* 

The  tenth  clause  is  in  part  as  follows:  "I  hereby  declare  that  it  is  my  will 
and  intention  that  each  and  every  of  the  herein-contained  legacies,  bequests, 
and  devises  is  given  (is  given)  upon  the  express  condition  precedent  that  the 
same  shall  be  accepted  in  full  satisfaction  and  release  of  an^'  right  in,  or  claim 
or  demand  against,  my  own  estate  or  the  estate  of  Mary  Moneypenny,  de- 
ceased; and  in  case  any  of  them  should  fail  to  vest  because  of  any  legatee  or 
devisee  contesting  this  my  will,  or  neglecting  or  refusing  to  accept  the  bequest 
or  devise  upon  such  condition,  then  I  give,  bequeath,  and  devise  the  share  of 
such  recusant  to  the  other  members  of  the  chiss  to  which  he  or  she  may  be- 
long, to  be  equally  divided  among  them,  and  in  case  such  party  should  not  be 
a  member  of  any  particular  class,  then  such  share  to  be  divided  generally 
among  all  the  other  legatees  and  devisees." 

The  codicil  to  the  will  is  dated  June  12, 1878.  and  after  reciting  the  renewal 
of  the  lease  of  the  Xew  York  city  property  for  another  term  of  21  years,  from 
May  1,  1879,  provides  as  follows:  "I  do  revoke  the  disposition  made  thereof 
in  my  said  will,  and  in  place  thereof  I  do  hereby  devise  the  said  land  to  my 
executors  who  shall  qualify,  and  the  survivor  of  them,  in  trust  to  receive  the 
rents  and  profits  thereof  during  the  joint  lives  of  Matilda  Lutes  and  Thomris 
J.  McComb,  and  the  life  of  the  survivor  of  them,  and  to  pay  over  and  divide 
the  same  among  the  persons,  in  the  proportions  and  at  the  times  mentioned 
in  the  second  subdivision  of  the  seventh  clause  of  my  said  will;  and,  upon 
the  death  of  the  survivor  of  the  said  Matilda  Lutes  and  Thomas  J.  McComb, 
I  order  and  direct  my  executors  who  shall  qualify,  and  the  survivor  of  them, 
to  sell  the  said  lot  of  land  subject  to  the  lease  thereof  at  public  auction  or  pri- 
vate sale,  on  such  term^  as  they  or  he  shall  deem  discreet,  and  to  execute  valid 
deeds  therefor  to  the  purchaser  thereof,  and  to  divide  the  net  proceeds  of  such 
sale  equally  between  the  persons  who  shall  then  be  the  nearest  heirs  of  my  de- 
ceased brother,  Robert  Moneypenny,  and  Dr.  J.  R.  McComb,  or  his  heirs  if 
he  be  then  dead;  that  is,  one-half  to  the  Moneypenny  heirs  in  equal  portions 
among  them,  ancl  the  other  half  to  Dr.  John  R.  McComb,  or.  In  case  he  be  then 
dead,  to  his  heirs  in  equal  portions  among  them." 

Dr.  J.  R.  McComb  died  in  New  York  city  on  March  29,  1885,  leaving  to 
survive  him  three  children,  John  R.,  William  T.,  and  Jane  W.,  all  of  full 
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age,  and  all  still  living.  He  left  a  will,  which  was  duly  proved,  in  which  he 
devised  and  bequeatlied  all  of  his  property  to  his  daughter  Jane»  and  ap- 
pointed her  his  executrix.  Letters  testamentary  were  granted  to  her  by  tbe 
surrogate  in  New  York  city,  and  afterwards  ancillary  letters  were  issued  to  C. 
A.  Little,  Esq.,  by  the  register  of  Wyoming  county,  Pennsylvania.  The  said 
Dr.  J.  li.  McComb  was  a  cousin  of  William  B.  Moneypenny  Thomas  J. 
McComb  and  Matilda  Lutes  are  living.  Benjamin  M.  Hall  was  granted  letters 
testamentary  on  tlie  estate  of  William  B.  Moneypenny  on  the  eighth  day  of 
September,  A.  D.  1884,  and  filed  his  first  and  partial  account  with  the  register 
on  the  sixth  of  December,  1884.  That  account  was  confirmed  nisi  by  tbe  or> 
phans'  court  on  tbe  fourteenth  of  January,  1885,  and,  absolutely,  the  fifteenth 
of  the  following  April.  No  express  demand  for  his  legacy  was  ever  made  ,of 
the  executor  of  William  B.  Moneypenny  by  Dr.  Mc(>>mb,  but  some  corre- 
spondence  passed  between  them,  in  which  Dr.  McComb  asked  for  information 
concerning  his  ** share/*  as  he  termed  it.  And  no  release  of  any  rights  in  or 
claims  against  the  estate  of  William  B.  Moneypenny  and  that  of  Mary  Money- 
penny  was  ever  tendered  Moneypenny 's  executor  by  the  said  McComb.  But» 
on  the  day  of  the  audit,  C.  A.  Little,  administrator  c.  t.  a.  of  Dr.  J.  K.  Mc- 
Comb, gave  to  Moneypenny*s  executor  a  writing  wherein  it  was  stated  that 
said  Little  was  ready  to  comply  with  the  conditions- mentioned  in  the  will,. 
upon  payment  to  him  of  the  legacy  to  Dr.  J.  B.  McComb.  On  the  same  day, 
counsel  for  William  T«  McComb  delivered  to  Mr.  Hail,  the  executor  of 
Moneypenny,  a  deed  of  release  executed  by  said  McComb,  drawn  to  comply 
with  the  condition  mentioned  in  the  seventh  and  tenth  clauses  of  the  Money- 
penny  will. 

Upon  concluding  the  testimony,  counsel  for  Jane  W.  McComb,  and  the  ad- 
ministrator c,  t.  a.  of  Dr.  J.  B.  McComb,  contended  that  the  whole  fund  for 
distribution  belonged  to  them,  for  tlie  following  reasons:  First,  because  the 
bequest  being  to  Dr.  McComb  *'and  his  heirs,'*  or  to  him  "or  his  heirs,"  the 
whole  legacy,  including  the  amounts  of  future  distributions,  vested  in  Dr. 
McComb  at  the  death  of  the  testator,  Moneypenny;  second^  because  the  said 
tesUitor  having  directed  tlie  payment  to  Dr.  McComb  ''and  his  heirs"  of  four 
parts,  at  each  semi*4innual  distribution,  and,  upon  the  determination  of  the 
life-estates  devised  to  Thomas  J.  McComb  and  Matilda  Lutes,  the  payment 
of  one-half  of  the  net  proceeds  of  the  sale  of  the  real  estate  to  Dr.  McComb, 
**or  his  heirs,"  the  said  Dr.  McComb  thereby  acquired  the  absolute  owner- 
ship of  the  whole  legacy  bequeathed  to  lum  and  his  heirs,  applying^  by  anal- 
ogy, the  principle  of  the  rule  in  Shelley*s  Case;  and,  tJiird,  because,  irre- 
spective of  the  other  two  reasons,  Dr.  McComb  having  survived  the  testator, 
and  having  also  been  alive  at  the  time  tbe  executor  filed  his  partial  account,, 
he  became  entitled  to  four  parts  of  the  sum  for  distribution,  the  moment  that 
account  was  filed.  The  counsel  for  William  T.  and  John  B.  McComb  argued 
that  the  rule  in  Shelley's  Co^^had  no  application,  and  that  Dr.  McComb,  hav» 
ing  failed  in  his  life-time  to  demand  his  legacy,  and  to  signify  his  willingnesa 
to  accept  the  same  upon  the  conditions  imposed  by  the  testator,  died  before 
any  part  of  the  same  had  vested  in  him,  and  that  consequently  the  sum  for 
distribution  should  be  distributed  among  his  three  children  in  equal  portions. 
The  auditor  then  awarded  the  fund  to  C.  A.  lattle,  administrator  c,  t,  a.  of 
Dr.  J.  B.  McComb.  Exceptions  to  the  auditor's  report  by  J.  B.  and  W.  T. 
McComb  having  been  filed,  the  court  sustained  the  same,  in  an  opinion  by 
SiTTSEB,  P.  J.,  wherein,  inte^  alia,  he  said: 

"The  will  does  not  say  *  I  give  to  Dr.  J.  B.  McComb  *  anything.  The  gift 
is  only  i'nf erred  from  the  direction  to  pay;  and  we  must  look  to  all  of  the 
•directions  upon  the  subject  of  this  payment,  in  order  to  determine  to  whom 
the  payments  were  to  be  made;  in  order  to  infer  the  gift,  and  the  nature  of 
it.  Upon  this  subject  the  will  says:  *No  money  is  to  be  paid  to  any  of  the 
above-mentioned  distributees  without  a  receipt  being  taken  from  them,  and 
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a  release  of  all  claims  and  demands  against  mj  estate  and  the  estate 
Monejpenny,  deceased.  And  in  case  of  the  death,  during  the  tei 
said  renewal  lease,  of  anjp  of  the  said  distributees,  the  share  of  such  < 
if  he  or  she  be  one  of  the  heirs  of  my  brother,  Robert  Moneypenny,  i 
shall  be  equally  divided  among  the  surviying  heirs  of  my  said  broti 
the  heirs  at  Dr.  J.  B.  McOomb,  among  the  surriving  heirs  of  said  A 
etc.  The  testator  provides  for  semi-annual  distributions  of  a  fund 
from  the  sale  of  certain  property,  and  from  the  rents  of  real  estai 
real  estate  on  the  comer  of  Greenwich  and  Chambers  Sts.,  N.  Y. 
been  leased  for  21  years  from  first  of  May,  1879.  These  semi-annual 
tions  are  to  continue  during  the  lives  of  Matilda  Lutes  and  Thos.  J.  I 
and  the  life  of  the  survivor  of  them.  The  will  directs  among  wh( 
distributions  are  to  be  made  as  the  time  arrives  for  their  being  paid  < 
provides  for  the  death  of  any  of  the  distributees,  as  well  as  for  a  1 
any  to  claim  or  to  release,  etc. 

''It  is  claimed  on  the  part  of  the  administrator  c.  t.  a.  of  Dr.  J.  B. 
that  the  words,  *  to  Dr.  «f .  R.  McGomb  and  his  heirs,  four  parts,'  are  u] 
by  the  expression,  *  that  is,  the  four  parts  are  to  be  pa^id  to  Dr.  J.  B. 
during  his  life-time,  and  after  his  death  the  same  to  be  paid  to  his  he 
that  the  word  *  heirs '  was  intended  by  the  testator  as  a  word  of  lii 
and  not  of  purchase.  We  do  not  so  interpret  this  will.  We  understi 
that  these  semi-annual  payments  are  to  be  made  to  Dr.  J.  B.  McOomt 
living  to  take  them,  and  otherwise  complies  with  the  will  by  acceptii 
and  executing  a  release,  etc.,  and,  if  he  be  dead,  then  the  payments 
made  to  his  heirs,  and  by  the  word  *  heirs '  we  thinic  the  testator  int 
describe  persons.  He  used  the  word  *  heirs '  as  a  description  of  perse 
he  said,  *to  the  heirs  of  my  brother,  Robert  Moneypenny,  five  pai 
when  he  said,  *  that  is,  the  four  parts  are  to  be  paid  to  Dr.  J.  B. 
during  his  life-time,  and  after  his  death  to  his  heirs,*  we  thinic  he 
word  <  heirs  *  in  the  same  sense.  We  think  it  is  evident  from  the  wb 
of  the  will  that  he  is  simply  attempting  to  describe  the  persons  to  v 
executors  are  to  pay  each  of  these  semi-annual  distributions,  as  the 
rives  for  their  payment. 

"This  matter  seems  to  be  put  beyond  controversy  by  this  provisic 
will:  'And  in  case  of  the  death,  during  the  term  of  the  said  renewal 
any  of  the  said  distributees,  the  share  of  such  decedent,  if  he  or  she  1 
the  heirs  of  my  brother,  Bobert  Moneypenny,  deceased,  shall  be 
divided  among  the  surviving  heirs  of  my  said  brother;  if  of  the  hei 
J.  B.  McComb,  among  the  surviving  heirs  of  the  said  McGomb.*  If 
tator  Intended  that  these  persons  should  take  as  the  heirs  of  Dr.  J 
Comb,  it  was  useless  for  him  to  provide  for  survivorship  among  thei 
they  took  as  the  heirs  of  Dr.  J.  B.  McGomb,  they  would  be  govem< 
will,  and  not  by  Moneypenny's,  and  if  McComb  left  no  will,  then  b; 
testate  laws  of  the  state  of  New  York.  The  same  thought  is  expr 
the  codicil,  where  he  directs  the  sale  of  the  New  York  city  property 
death  of  the  survivor  of  Matilda  Lutes  and  Thomas  J  McComb,  and 
proceeds  of  such  sale  to  be  divided  equally  between  '  the  persons  v 
then  be  the  nearest  heirs  of  my  deceased  brother,  Bobert  Moneype 
Dr.  J.  B.  McGomb,  or  his  heirs  if  he  be  then  dead;  that  is,  one-hi^ 
Moneypenny  heirs,  and  the  other  half  to  Dr.  J.  B.  McComb,  or,  in  ci 
then  dead,  to  his  heirs  in  equal  proportions  among  them.^  There  is 
to  be  paid  to  Dr.  McComb  unless  he  be  living  i^  the  time  of  the  disti 
If  he  be  not  living  then,  it  is  to  be  paid  to  the  McGomb  heirs,  the  sa 
the  Moneypenny  heirs,  as  purchasers.  In  Moore  v  Smithy  9  Watt 
Is  said  that  where  there  is  no  separate  and  antecedent  gift,  which  is  ii 
ent  of  the  direction  and  time  for  payment,  the  legacy  &  contingent, 
the  gift  is  only  implied  from  the  direction  to  pay,  it  is  necessarily  ins 
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from  the  direction,  and  must  partake  of  its  quality,  insomuch  that,  if  the  one 
is  future  and  contingent,  so  must  the  other  ba'  Lamb  v.  Lamb,  8  Watts, 
184;  King  v.  King,  1  Watts  &  S.  206;  Bayard  ▼.  Atkins,  10  Pa.  St.  15; 
Seiberfs  Appeal,  18  P^.  St.  503;  Bowman*H  Appeal,  34  Pa.  St.  23;  Qilliland 
v.  Bredin,  63  Pa.  St.  897, — are  other  authorities  bearing  upon  this  point. 

"We  cannot  infer  a  gift  to  Dr.  McComb  from  a  positive  direction  not  to  pay, 
nor  from  a  positive  direction  to  pay  some  one  else.  Was  Dr.  McComb  living 
Mr  hen,  by  the  terms  of  the  will,  these  semi-annual  distributions  were  to  com- 
mence? This  fund  from  which  the  semi-annual  distributions  are  to  be  made 
is  to  be  devoted — *  First.  To  the  paying  off  all  indebtedness  that  may  remain 
against  my  said  estate,  including,'  etc.  'Second.  After  all  indebtedness  is 
thus  discharged,  I  direct  them  to  make  semi-annual  distributions  of  whatever 
money  may  remain  in  their  hands  on  the  tenth  day  of  May  and  the  tenth  day 
of  November  in  each  year,*  etc.  The  auditor  has  not  found  as  a  fact  when 
debts  were  all  paid,  or  even  when  the  precise  amount  over  and  above  the  pay- 
ment of  debts  could  be  known.  It  appears,  however,  from  his  report  first 
made  to  the  court,  that  he  was  hearing  proofs  of  claims  against  the  estate, — 
some  of  them  disputed  by  the  executor, — on  the  twenty-ninth  day  of  May, 
1885,  which  were  allowed  by  the  auditor,  and  that  the  indebtedness  was  not 
all  paid  up  to  that  date,  or  definitely  known  before  that  hearing.  The  partial 
account  was  not  filed  until  December  6,  1884.  It  was  simply  an  administra- 
tion account,  out  of  which  debts  as  well  as  legacies  could  be  and  were  taken. 
And  we  cannot  presume  that  a  distribution  could  have  been  made,  or  should 
have  been  made,  on  the  tenth  of  November,  1884, — ^less  than  three  months 
after  the  death.  Therefore  the  first  semi-annual  distribution  could  not  take 
place  until  the  tenth  of  November,  1885.  Dr.  J.  R.  McComb  died  on  the 
twenty-seventh  of  March,  1885,  before  the  auditor  held  his  first  meeting,  and 
before  the  tenth  of  November,  1885,  and,  under  the  views  above  expressed, 
no  portion  of  this  fund  can  be  awarded  to  his  administrator  c.  t,  a.  Dr.  Mo- 
Ck>mb  not  being  alive  at  the  time  of  the  first  semi-annual  distribution,  the 
four  parts  must  be  paid  to  the  persons  described  as  his  heirs,  viz.:  Jane  W. 
McComb,  William  T.  McComb,  and  John  R.  McComb.     ♦    ♦    ♦ 

"Wm.  T.  McComb  has  accepted  the  benefits  conferred  upon  him  by  the 
vrill,  by  executing  a  release  of  all  claims,  etc.,  against  the  estate  of  Wm.  B. 
Moneypenny  and  Mary  Moneypenny,  deceased,  according  to  the  terms  of  the 
will.  It  does  not  appear  that  John  R.  McComb  and  Jane  W.  McComb  have 
done  so.  Therefore  their  shares,  as  above  stated,  will  not  be  paid  to  them  by 
the  executors  until  they  execute  the  release  described  in  the  will.  And  the 
executors  are  to  hold  said  shares  for  the  period  of  two  years  from  the  tenth  of 
November,  1885,  unless  they  sooner  execute  said  release.  When  such  release 
is  executed,  it  shall  be  paid  to  them,  or  to  the  one  executing  same;  otherwise 
the  share  or  shares  shall  be  paid  into  the  general  fund,  and  be  reported  for 
future  distribution." 

Whereupon  this  appeal  was  taken. 

I/uke  A.  Locfcwood  and  W.  B.  d^C  A.  Little,  for  appellants. 

The  words  used  are  apt  words  to  create  a  fee,  and,  in  case  of  personalty,  to 
pass  an  absolute  title.  McClure'a  Appeal,  72  Pa.  St.  415;  Pennoch  v.  Eagles, 
102  Pa.  St.  290;  Pyle'e  Appeal,  Id.  317;  King  v.  King,  1  Watts  &  S.  205;  Mo^ 
QilVs  Appeal,  61  Pa.  St.  46;  ProvencTiere'a  Appeal,  67  Pa.  St.  463;  Crawford 
V.  Ford,  7  Wkly.  Notes  Cas.  532;  Patterson  v.  Hawthorne,  12  Seig.  &  R. 
112;  Buckley's  Adm'rs  v.  Read,  15  Pa.  St.  83;  My's  Appeal,  84  Pa.  St.  241; 
MulVs  Eafrs  v.  MulVs  Adm'r,  81  Pa.  St.  893;  Muhlenberg's  Appeal,  103 
Pa.  St.  587.  If  the  direction  to  pay  of  itself  gav^  but  a  contingent  interest, 
yet,  as  the  limitation  over  is  to  his  "heirs,"  the  estate  is  absolute.  Muhlen- 
berg's Appeal,  supra;  Dickinson  v.  Purvis,  8  Serg.  &  R.  71;  Smith's  Lessee 
V.  Folwell,  1  Binney,  546;  Smith's  Appeal,  23  Pa.  St.  9;  Biddle's  Appeal, 
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69  Pa.  St.  190;  McQilVs  Appeal,  61  Pa.  St.  46;  Gibbons  v.  Fairlamb,  26  P4l 
St.  217.  Primarily  the  word  **heir"  is  a  word  of  purchase.  Tliis  is  the 
"rule  in  Shelley* 8  Caae,^  Leasee  of  Baughman  v.  Baughman,  2  Yeates, 
410;  Quthm's  Appeal,  37  Pa.  St.  913;  Price  v.  Taylor,  28  Pa.  St.  103;  Tarn- 
alVs  Appeal,  70  Pa.  St.  335;  McKee  v.  MoKinlei,  33  Pa.  St.  92.  Technical 
words  are  taken  to  be  used  according  to  their  proper  technical  sense,  unless 
other  parts  of  the  will  imperatively  require  otherwise.  Doebler's  Appeal,  64 
Pa.  St.  9;  Seibert  v.  Wise,  70  Pa.  St.  147;  Linn  v.  Alexander,  59  Pa.  St.  43; 
Campbell  v.  Jamison,  8  Pa.  St.  498;  CriswelVs  Appeal,  41  Pa.  St.  288;  Phy- 
sick' s  Appeal,  50  Pa.  St.  128;  Trust  Co.'s  Appeal,  93  Pa.  St.  209;  Porter's 
Appeal,  94  Pa.  St.  332.  This  case  is  ruled  by  Cochin's  Appeal,  2  All.  fiep. 
363. 

Bisbee,  Ahrens  A  Becker,  B.  W.  Lewis,  Piatt  cfe  Sons,  and  Alfred  Moore, 
for  appellees. 

The  will  is  to  be  construed  as  a  whole,  and  all  the  parts  of  it  made  con- 
sistent, if  possible.  3  Jarm.  Wills,  705-707;  Webb  v.  Hitchins,  105  Pa.  St. 
91;  Hulton's  Appeal,  104  Pa.  St.  359;  McKee' s  Appeal,  Id.  571;  Pollen- 
weiler's  Appeal,  102  Pa.  St.  581;  Reioalt  v.  Ulrich,  23  Pa.  St.  388.  This 
bequest  is  contingent.  Todd's  Will,  2  Watts  &  S.  145;  McClure's  Appeal, 
72  Pa.  St.  415;  Fairfax's  Appeal,  103  Pa.  St.  166.  The  rule  in  Shelley's 
Case  has  no  application.  Ely  v.  Ely,  20  N.  J.  Eq.  43;  CristDdVs  Appeal, 
41  Pa.  St.  288;  Muhlenberg's  Appeal,  103  Pa.  St.  593.  The  word  "heirs" 
was  not  used  in  its  technical  sense.  Linn  v.  Alexander,  59  Pa.  St.  43;  Camp- 
bell Y.  Jamison,  8  Pa.  St.  498;  Walker  v.  Dunshee,  38  Pa.  St.  431;  Gibbons 
V.  Fairlamb,  26  Pa.  St.  217;  Follenweiller's  Appeal,  supra;  Price  v.  Taylor, 
28  Pa.  St.  95;  MulVs  Ex'rs  v.  Mull's  Adm'r,  81  Pa.  St.  393;  Reijcalt  v.  m- 
rich,  23  Pa.  St.  388.  There  was  here  a  condition  precedent  which  prevented 
the  vesting  of  the  legacy.    2  Jarm.  Wills,  *2. 

Grken,  J.  We  cannot  agree  with  the  learned  court  below  in  holding  the 
bequest  to  Dr.  J.  R.  McComb  and  his  heirs  to  be  a  contingent  bequest.  The 
gift  is  absolute  in  terms,  and  would  certainly  have  been  payable  to  Dr.  Mc- 
Ck>mb  had  he  lived  until  it  became  payable.  The  fact  of  his  death  before  that 
time  arrived  is  of  no  moment  iu  determining  the  character  of  the  legacy  as 
being  vested  or  contingent.  N^or  is  there  any  merit  in  the  contention  that  the 
gift  is  only  to  be  inferred  from  the  direction  to  pay,  and  is  therefore  contin^ 
gent.  The  seventh  clause  of  the  will  directs  that  the  residue  of  the  estate 
shall  be  converted  into  money,  and  applied,  in  the  first  instance,  to  the  pay- 
ment of  debts.  After  all  debts  are  paid,  the  testator  directs  his  executors  '*to 
make  semi-annual  distributions  of  whatever  money  may  remain  in  their  hands 
on  the  tenth  day  of  May  and  the  tenth  day  of  November  in  each  year;  the 
said  money  to  be  divided  into  twenty  parts,  and  to  be  distributed  as  follows, 
viz.:  To  Matilda  Lutes,  five  parts;  to  Thomas  J.  McComb,  five  parts:  to  the 
heirs  of  my  brother,  Robert  Moneypenny,  five  parts;  to  Dr.  J.  R.  McComb 
and  his  heirs,  four  parts, — that  is,  the  four  parts  are  to  be  paid  to  Dr.  J.  H. 
McComb  during  his  life-time,  and,  after  his  death,  the  same  to  be  paid  to  his 
heirs."  We  Ciinnot  understand  tiiat  the  gift  to  Dr.  McComb  is  only  to  be  in- 
ferred from  the  direction  to  pay,  as  was  the  case  in  Moore  v.  Smith,  9  Watts, 
403,  upon  which  the  learned  court  below  founded  its  deduction.  Before 
any  direction  to  pay  appears  in  the  foregoing  words,  there  is  altogether  inde* 
pendently  of  it,  flmt,  a  positive  provision  that  semi-annual  distHbationa  ot  the 
entire  residue  shall  be  made;  9iinX,  secondly,  a  direction  equally  positive  that 
the  money  shall  be  divided  into  twenty  parts  and  distributed  among  the  per- 
sons named, — inter  alia,  folir  parts  to  Dr.  J.  R,  McComb  and  his  heira.  It  is 
true,  tlie  testator  adds  that  the  four  parts  are  to  be  paid  to  Dr.  McComb  dur^ 
ing  his  life-time,  and  after  his  death  to  his  heirs.    This  payment  is  not  to  be 
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made  to  Dr.  McComb  if  he  is  alive,  or  upon  condition^  or  provided  that  he  ia 
alive,  but  absolutely,  and  without  any  qualification  or  condition  during  his 
life.  In  any  case  of  a  gift  or  devise  to  a  man  during  his  life,  and  after  hi0 
death  to  his  heirs,  which  is  the  ordinary  instance  of  the  ru^e  in  Shelley's  CasCf 
tliere  is  the  same  evidence  of  testamentary  intent  of  a  life-estate  only  in  tha 
first  taker  as  in  the  present  case,  yet  the  rule  applies  nevertheless.  We  re- 
gard the  gift  here  as  complete  before,  and  without  reference  to,  the  payment; 
but  even  if  the  payment,  being  postponed  until  after  the  debts  have  been  as- 
certained and  paid,  is  to  be  regarded  as  something  to  be  done  in  the  future, 
it  is  manifest  the  postponement  is  for  the  mere  convenience  of  the  estate.  In 
such  case,  it  has  been  ropeatedly  held  that  the  postponement  does  not  affect 
the  vesting  of  tlie  estate,  and  that  this  is  so  even  if  there  be  no  other  gift 
than  is  contained  in  the  direction  to  pay.  Thus,  in  McClure^s  Appeal,  72  Fa. 
St.  414,  Williams,  J .,  said :  "  Though  there  be  no  other  gift  than  in  the  direc- 
tion to  pay  or  distribute  in  future,  yet  if  such  gift  or  distribution  appears  to 
be  postponed  for  the  convenience  of  the  fund  or  property,  or  where  the  gift  is 
only  postponed  to  let  in  some  other  intei-est,  the  vesting  will  not  be  deferred 
•  till  the  period  in  question.'  ♦  ♦  ♦  Where  the  enjoyment  of  the  gift  over 
is  postponed  to  accommodate  the  estate,  or  for  the  payment  of  debts,  or  to 
meet  any  other  burden  first  imposed,  and  not  chiefiy  on  account  of  the  char- 
acter of  the  donee,  it  is  regarded  as  a  decisive  circumstance  in  favor  of  imme- 
diate vesting.  *  *  *  Where  there  is  an  antecedent  absolute  gift,  inde- 
pendent of  the  direction  and  time  of  payment,  the  legacy  is  vested." 

In  King  v.  King,  1. Watts  &  S.  205,  Gibson,  C  J.,  said:  "Where  the  en- 
joyment of  an  entire  fund  is  given  in  fractional  parts,  at  successive  periods 
which  must  eventually  arrive,  the  distinction  betwixt  time  annexed  to  pay- 
ment and  time  annexed  to  the  gift  becomes  unimportant.  In  such  a  case,  it 
is  well  settled  tliat  all  the  interests  vest  together. '' 

In  the  case  of  Pattemon  v.  Hawthorne,  12  Serg.  &  B.  112,  we  held  that  a 
bequest  in  the  following  words:  "At  the  decease  of  my  wife,  I  do  aUow  the 
price  of  my  land  shall  be  equally  divided  among  my  two  sons,  A.  and  B., 
and  my  daughters,  C«,  D.,  £.,  and  F.,  or  their  heirs,  in  six  equal  parts, "-^ 
gave  vested  legacies  to  the  first  takers,  and,  one  of  them  having  died  before 
ber  mother,  her  sliare  was  given  to  her  husband  as  her  administrator. 

In  MidV$  Ex'rs  v.  MiUVa  Adm'r,  81  Pa.  St.  S93,  a  testator  gave  the  yearly 
interest  of  a  sum  to  bis  wife  for  life,  and,  after  lier  deatli,  directed  that  "the 
principal  shall  be  equally  divided  among  all  my  children,  or  their  legal  heirs, 
if  any  of  my  children  sliould  die  before  such  mentioned  period  doth  arrive." 
Held,  the  legacies  to  his  children  were  vested. 

In  Muhlenberg's  Appeal,  103  Pa.  St.  587,  Gordon,  J.,  said:  "But  then, 
again,  we  have  it  well  established  in  Pennsylvania  by  an  unbroken  line  of  de- 
cisions that  the  word  '  hell's.'  when  uncontrolled  by  the  express  intention  of 
the  will,  has  the  effect  to  vest  a  legacy  which  would  otherwise  be  contingent. 
In  other  words,  it  is  to  be  taken  as  a  word  of  limitation,  limiting  the  bequest, 
in  case  of  the  death  of  the  legatee  before  the  time  fixed  for  payment,  to  his  or 
her  representatives." 

OUwv  similar  cases  are  McQilVs  Appeal,  61  Pa.  St.  46;  Frovenchere's  Ap- 
peal, 67  Pa.  St.  463;  Eby's  Appeal,  84  Pa.  St.  241. 

We  aie  equally  unable  to  regard  the  word  "ht^irs"  in  this  clause  of  the  will 
as  a  word  of  purchase.  We  think  it  must  be  conceded  that  if  the  will  had 
stopped  at  that,  the  rule  in  Shelley's  Case  would  certainly  have  applied,  and 
Dr.  McOomb's  interest  would  be  absolute.  But  the  court  below  tliinks,  be- 
cause of  the  immediately  following  direction,  that  the  money  should  be  paid 
to  Dr.  McComb  during  his  life,  and  to  his  heirs  after  his  death,  tiiere  was  a 
clearly  expressed  intention  that  the  word  "heirs"  should  be  regarded  as  a  de- 
scription of  persons  who  then  fore  take,  not  as  heirs  of  Dr.  McComb,  but  in- 
dependently of  him  as  original  takers  under  the  Moneypenny  will.    As  the 
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substance  of  the  legacy  is  money  which  must  be  paid  to  somebody,  the  direc- 
tion to  pay  to  Dr.  McComb  during  his  life,  and  to  his  heirs  after  his  death,  is 
the  appropriate  form  of  expression  for  transferring  or  delivering  the  gift,  and 
we  do  not  think  it  has  any  significance  as  affecting  the  legal  character  of  the 
gift. 

Nor  can  we  regard  the  provisions  as  to  the  distributees  claiming  their  shares 
within  two  years  as  changing  or  affecting  the  character  of  the  bequest  to  Dr. 
McGomb  and  his  heirs.  It  is  a  vested  and  an  absolute  gift,  according  to  the 
character  of  the  language  which  creates  it,  and,  if  it  be  not  accepted  or  posi- 
tively refused,  that  circumstance  cannot  alter  its  legal  status.  The  only  re- 
sult would  be  that  the  legatee  does  not  take  it.  The  question  does  not  arise 
here,  for  Dr.  McComb  not  only  never  refused  the  legacy,  but  within  a  few 
montlis  after  Mr.  Moneypenny's  death,  and  long  before  the  two  years  had  ex- 
pired, wrote  a  very  urgent  letter  to  the  executor  inquiring  how  soon  he  might 
expect  to  get  his  share;  that  he  was  83  years  of  age,  weak  and  feeble,  and  had 
many  calls  for  money,  and  his  income  was  very  limited.  Most  certainly  this 
must  be  regarded  as  a  claim  for  whatever  was  due  him,  and  was  a  strict  com- 
pliance with  tlie  will  so  far  as  this  subject  is  concerned. 

As  to  the  condition  precedent  of  accepting  the  share  in  full  satisfaction  and 
release  of  all  claims  against  the  decedent's  estate  and  the  estate  of  Mary 
Moneypenny,  we  must  assume  that  Dr.  McComb  would  have  complied  with 
this  requirement,  because,  knowing  the  condition  prescribed  in  Ihe  will,  he 
claimed  his  shai*e  under  it.  If  he  had  not  done  this,  it  would  not  liave  been 
assumed  Hgainst,  him,  because  he  died  within  the  10  years,  and  also  before 
the  share  had  become  payable.  Moreover,  his  administrator  offered  a  literal 
compliance  with  this  condition  of  the  will.  Nothing  is  left  of  this  subject 
except  the  argument  that,  because  there  is  such  a  condition  in  the  will,  the 
gift  to  Dr.  McComb  is  not  an  absolute  and  vested  legacy,  but  the  effect  of  the 
condition  is  simply  to  defeat  the  estate.  If  it  is  not  complied  with,  it  does 
not  cliange  the  legjil  character  of  the  gift. 

So,  also,  as  to  the  contention  that  in  case  of  the  death  of  any  of  the  d!s> 
tributees  during  the  time  of  the  renewal  lease,  if  it  be  an  heir  of  Dr.  McComb^ 
his  share  shall  be  divided  among  the  surviving  heirs.  We  cannot  possibly 
see  how  this  provision  alters  the  character  of  the  gift.  It  is  only  *'heirs,"" 
and  heirs  of  Dr.  McComb,  who  take  in  any  event,  and,  because  it  is  always 
his  heirs  who  are  to  take,  the  quality  of  the  gift  is  the  same  whether  they  be 
one  or  many.  Tlie  taking  must  be  through  him,  and  the  ultimate  takers 
must  be  his  " heirs, "  and  for  that  reason  his  interest  is  absolute.  In  Phpsiek's 
Appeal,  50  Pa.  St.  128,  we  said:  "The  strong  presumption  arising  from  the 
use  of  technical  words  of  limitation  is  not  easily  overcome.  It  may  be  re- 
butted, but  it  can  be  by  nothing  short  of  affirmative  evidence  of  a  contrary 
intent,  so  dear  as  to  leave  no  reasonable  doubt."  To  the  same  effect  is  Cris- 
welVs  Appeal,  41  Pa.  St.  288.  Cockin*s  Appeal,  2  Atl.  Rep.  363,  is  still  more 
in  point.  The  words  of  the  will  were:  "1  also  bequeath  the  balance  of  my 
estate,  real  and  personal,  to  my  three  nieces,  [naming  them, J  share  and  share 
alike,  during  their  lives,  and  at  their  deaths  to  go  to  their  heirs  in  equal 
amounts,  to  all  heirs  living  at  the  time  of  their  deaths.  I  also  decree  that  no 
part  of  my  real  estate  shall  be  sold  during  the  lives  of  my  nieces,  but  at  their 
deaths  can  be  sold  in  order  to  make  distribution  to  heirs."  Held  that,  under 
this  language  in  a  will,  the  nieces  took  a  fee-simple  in  the  real  estate,  and 
one-third  ea<>h  of  the  personal  estate  absolutely.  Here  there  is  a  restriction 
to  such  of  the  **heirs"  as  should  be  living  at  the  time  of  the  deaths  of  the 
niece,  and  iience  the  devise  over  is  not  to  ** heirs"  generally;  yet  we  held  the 
estate  of  the  first  taker  was  a  fee. 

Item  10  of  the  will  is  also  urged  as  containing  a  defeating  clause  to  the 
general  operation  of  the  word  *' heirs"  as  a  limitation,  in  the  event  of  a  fail- 
are  to  vest  because  of  any  legatee  contesting  the  will  or  refusing  to  acc^>t. 
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But  the  altematiTe  in  such  case  is  simply  to  give  the  share  of  the  recusant  to 
the  other  member  of  the  same  class,  to- wit,  ** heirs,"  and  hence  the  course  of 
descent  is  not  changed. 

Upon  the  whole  case  we  see  no  reason  to  depart  from  the  construction  al- 
ways given  in  ordinary  cases  of  gifts  to  one  and  liis  heirs,  and  hence  we  feel 
obliged  to  reverse  the  decree  of  the  court  below,  and  adopt  the  distribution 
made  by  the  auditor.  Decree  reversed,  at  the  cost  of  the  appellees,  and  it  is 
ordered  that  the  fund  in  the  hands  of  the  accountant  be  distributed  to  C.  A. 
little,  administrator  c.  t.  a.  of  Dr.  J.  B.  MeGomb,  in  accordance  with  the 
supplemental  report  of  the  auditor. 


Matnard,  £x'r,  v.  Lumberman's  Nat.  Bank. 

(Supreme  Court  of  PemuyivafUa.    October  3,  1887.) 

1.  TbIAIt-BvIDEKCB— PBOTINCE  of  JuBY— BlNDlWO  IWOTRUCnOKS. 

Where  there  are  disputed  facts,  or  Atcts  from  which  others  mayor  may  not  be  in- 
ferred, it  is  the  daty  ot  the  court  to  submit  them  all  to  the  jury  without  instruction 
as  to  what  inferences  they  should  accent  or  reject ;  but,  when  no  reasonable  con- 
struction of  the  evidence  would  entitle  defendant  to  a  verdict,  the  court  may  prop- 
erly give  binding  instructions  in  favor  of  plainliff. 

2.  Same — Bond  of  Indemxity — Liability. 

A.,  being  indebted  to  B.,  a  bank,  of  which  C.  was  an  active  director,  assigned  to 
C.  certain  shares  ,of  the  stoek  of  B.,  in  oonaideration  of  which  C.  agreed  '*to  in- 
demnify him  from  bis  liability  *'  aforesaid.  The  stock,  afterwards  transferred  to  0. 
on  the  books  of  the  bank,  was  subsequently  sold  by  him  for  more  than  enough  to 
pay  A.'s  indebtedness.  A.  was  insolvent  when  bis  indebtedness  matured,  and  no 
part  of  it  was  ever  paid  to  B.  In  an  action  brought  by  B.  against  C.  to  recover  the 
amount  of  A.'s  indebtedness,  the  court  inatrocted  the  jury,  upon  the  above  facts,  to 
render  a  verdict  in  favor  of  plaintiff.  Held  that,  while  it  would  have  been  as  well 
to  have  submitted  the  case  to  the  Jury  on  all  the  evidence,  yet  as,  if  the  jury  had 
given  the  evidence  proper  consiaeration,  the  result  should  have  been  the  same, 
there  was  no  error  in  the  direction 

Error  to  court  of  common  pleas,  Lycoming  county. 

Assumpsit,  by  the  Lumberman's  National  Bank  of  Williamsport,  Pennsyl- 
vania, against  Guy  W.  Maynard,  executor  of  John  W.  Maynard,  deceased,  to 
recover  the  amount  of  a  certain  note  of  82,000  made  by  G.  W.  Sands  &  Co* 
to  the  order  of  Herdic  &  Gibson,  and  by  them  indorsed.  The  facts  are  fully 
stated  in  the  opinion.  Verdict  for  plaintiff,  $2,785.80,  and  Judgment  thereon* 
irhereupon  defendant  took  this  writ. 

Zloyds,  Linn  <ft  Crocker ,  for  plaintiff  in  error. 

The  evidence  in  the  case  should  have  been  submitted  to  the  jury  without 
instruction  as  to  what  inference  they  should  acoept  or  reject.  Wenrich  v. 
ffeffner,  88  Pa.  St.  207;  Abraham  v.  MiteheU,  112  Pa.  St.  290,  8  Atl.  Rep. 
880;  NeslU  v.  RaUiJoay  Co.,  118  Pa.  St.  800, 6  Atl.  Rep.  72;  Madara  v.  Bner- 
sole,  62  Pft.  St.  160;  Bark  v.  Donaldson,  6  P&.  St.  179;  Garrett  v.  ^on^,  42 
Fa.  St.  148. 

R.  P.  Allen,  J.  A,  Beeber,  and  John  Q>  Reading,  Jr.,  for  defendant  in  error. 

Where  there  are  no  faets  in  dispute  the  court  may  give  a  peremptory  instruc- 
tion. Johnston  v.  Gray,  16  Serg.  &  R.  861,  Komis  v.  Steele,  19  Pa.  St.  204; 
MeCratiken  v.  Roberts,  Id.  891;  Phillips  v.  Zerbe,  etc.,  Co.,  25  Pa.  St.  56; 
Qraff  V.  Railroad  Co.,  81  Pb.  St.  489;  Gardner  v.  McLallen,  4  Wkiy.  Notes 
Csis.  485;  RaUroad  Co.  v.  Clarke,  29  Pa.  St.  146;  Prichett  v.  Cook,  62  Pa. 
St.  193.  Tiie  otQoerd  and  directors  of  a  corporate  body  are  trustees  for  the 
stockholders,  and  cannot  secure  to  themselves  advantages  not  common  to  the 
latter.  Bank  v.  Dotuney,  58  Gal.  466;  Koehler  v.  Irtm  Co.,  2  Black,  715; 
Bain  v.  Broum,  56 N.  Y.  285;  BaU,  Banks,  58;  Coal  Co.  v.  Parish,  42  Md.  598; 
Sellers  v.  Iron  Co.,  18  Fed.  Rep.  20;  Tayl.  Priv.  Corp.  §  628;  Mor.  Priv. 
Corp.  g  517. 

v.llA.no.6 — 84  ^  , 
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Sterrett,  J.  On  January  7, 1878,  Charles  £.  Qibson,  as  a  inec 
firm  Herdic  &  Gibson,  was  indebted  to  the  Lumberman's  National 
fendant  in  error,  on  a  promissory  note  for  $2,000  made  by  G.  W.  Si 
to  the  order  of  and  indorsed  by  Ilerdic  &  Gibson,  and  duly  protest 
before  for  non-payment.  Gibson's  liability  to  the  bank  for  amo 
note,  interest,  and  costs  of  protest  was  thus  absolutely  fixed.  At 
and  for  a  long  time  thereafter,  John  W.  Maynard,  plaintiff  in  en 
tate,  an  active  director  of  the  bank,  received  from  Gibson  20  sha 
capital  stock  of  the  bank  of  the  par  value  of  $100  each,  for  and  in 
tion  of  which  he  agreed  "to  indemnify  him  from  his  liability  as  in 
the  dishonored  note.  The  stock,  afterwards  transferred  to  Mayn 
books  of  the  bank,  was  subsequently  sold  by  him  for  $2,500.  Wh( 
was  protested,  the  makers  and  indorsers  wei-e,  and  ever  since  hav 
solvent,  and  no  part  of  the  note  has,  in  fact,  been  paid  to  the  bai 
and  other  facts  are  clearly  and  conclusively  established  by  the  evidc 
declaration,  reciting  at  length  the  foregoing  facts,  substantially 
Maynard  received  the  stock  from  Gibson  as  director,  officer,  and  a§ 
bank,  as  security  to  it  for  the  payment  of  the  note;  and,  when! 
stock,  the  consideration  therefor  was  received  by  him  to  the  use  o: 
in  payment  of  the  note,  and  should  have  been  so  applied;  that  al 
was  bound  to  so  apply  the  money  he  received,  or  pay  the  same  to  t 
holder  of  the  note,  he  neglected  and  refused  to  do  so,  though  often 
etc. 

The  defendant  below  offered  no  evidence,  and  that  of  plaintiff  ^ 
tradicted.  On  defendant's  behalf,  the  court  was  asked  to  say  that 
whole  of  the  evidence,  defendant  is  entitled  to  a  verdict.  On  the  c 
the  court  was  requested  to  instruct  the  jury  **  that,  under  all  the  evid< 
tiff  is  entitled  to  recover  sufficient  of  the  proceeds  of  the  sale  of  1 
shares  of  stock,  and  of  the  dividends  received  by  Maynard  on  sam 
his  name,  to  cover  the  debt,  interest,  and  costs  of  the  G.  W.  Sands  ^ 
indorsed  by  Herdic  &  Gibson,  falling  due  January  6,  1878,  for 
cover  the  debt  and  interest  of  said  note."  Defendant's  point  w;i 
and,  pursuant  to  instructions  of  the  court,  a  verdict  was  rendered 
the  bank.  The  point  that  was  refused,  and  portions  of  the  genf 
are  assigned  for  error;  but  the  controlling  question  is  whether,  up€ 
directly  proved,  and  others  reasonably  and  necessarily  inferable  ' 
the  bank  was  entitled  to  recover. 

While,  as  has  been  stated,  nearly  all  the  material  averments  of  tl 
clearly  established  by  the  evidence,  there  is  no  direct  and  positive 
Maynard,  in  receiving  the  s(ock  from  Gibson,  acted  as  agent  of  the 
for  the  purpose  of  securing  payment  of  the  note  owned  and  held 
his  relation  to  the  bank,  and  all  other  facts  directly  established 
dence,  warrant  the  inference  that  he  did.  Indeed,  it  is  impossible 
any  other  inference  could  have  been  reasonably  drawn  by  the  jur 
undisputed  facts  in  the  case.  Where  there  are  disputed  facts,  or 
which  others  may  or  may  not  be  inferred,  it  is  the  duty  of  the  co 
mit  them  all  to  the  Jury  without  instruction  as  to  what  inferences  t 
accept  or  reject,  {Wenrich  v.  Heffner^  88  Fa.  207;)  bnt,  >Krhen  no 
construction  of  the  evidence  would  entitle  defendant  to  a  verdict 
may  properly  give  binding  instructions  in  favor  of  the  plaintiff,  (J 
v.  Roberts,  19  Pa.  St.  891.)  In  this  case,  it  would  perhaps  have  Ix 
to  have  submitted  the  case  to  the  jury  on  all  the  evidence,  but  ^ 
prepared  to  say  there  was  error  in  directing  a  verdict  for  plaint 
case  had  been  submitted,  and  all  the  evidence,  and  the  jury  ha 
proper  consideration,  the  result  should  have  been  the  same.  Ju< 
firmed. 
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QuiNN  o.  Commonwealth. 

(Supreme  Court  of  Pennsylvania,    October  8,  1887.) 

Ckiminal  Pbactioe— Indictment— Election  between  Counts— Evidence. 

Upon  the  trial  of  an  indictment  for  forcible  entry  and  detainer,  the  bill  contain- 
ing three  counts,  and  the  commonwealth  electing  to  go  to  trial  on  the  eecond  and 
third  counts,  evidence  which  would  be  admissible  only  upon  a  trial  on  the  first 
count  is  irrelevant,  and  should  be  excluded.    Gordon,  G.  J.,  dissenting. 

Error  to  quarter  sessions,  Northumberland  county. 

Indictment  against  James  Quinn  and  others  for  forcible  entry  and  detainer. 
The  indictment  contained  three  counts.  The  district  attorney  elected  to  go 
to  trial  on  the  second  and  third  counts.  The  charge  was  that  defendant 
and  others  forcibly  entered  and  detained  a  certain  island  in  the  west  branch 
of  the  Susquehanna  river,  containing  5  acres  and  45  perches,  being  the  first 
island  below  Chillisquaque  creek. 

Upon  the  trial,  defendant  offered  to  read  in  evidence  deed  from  John  Fenn, 
Jr.,  and  John  Penn  to  John  Lowden,  for  the  purpose  of  showing  that  this 
was  the  same  deed  recited  in  the  indictment.  To  this  the  commonwealth  ob- 
jected, because  in  the  second  and  third  counts  there  is  no  reference  to  this 
title,  and  the  deed  is  therefore  irrelevant.  Objection  sustained.  Evidence 
excluded.    Exception.    (First  assignment  of  error.) 

Defendant  also  proposed  to  read  in  evidence  a  copy  of  the  eeeceat  or.  answer 
made  by  the  prosecutor  to  the  application  of  defendant  for  a  warrant  to  .sur- 
vey the  island  in  dispute,  to  show  that  the  title  set  up  by  the  prosecutor  was 
not  for  the  island  in  dispute,  but  for  another  close  by.  Objected  to  because 
the  title  is  not  in  question,  and  also  because  the  proposed  evidence  » imma- 
terial. Objection  sustained.  Evidence  excluded.  Exception.  (Second  as- 
signment of  error.) 

Commonwealth's  counsel  ofFered  to  show  by  the  prosecutor  that  the  next 
day  after  he  (witness)  had  led  Quinn,  the  defendant,  down  to  the  edge  of  the 
island,  and  who  refused  to  go,  that  witness  went  to  Northumberland,  and 
made  an  affidavit,  upon  which  the  warrant  of  arrest  was  issued  lor  the  forci- 
ble entry  and  detainer;  that  he  went  back  to  the  island,  found  Quinn  there, 
and  a  number  of  others,  who  violently  resisted  the  arrest,  both  himself  and  his 
men  showing  weapons  and  pistols,  and  that  he  violently  resisted  the  constable 
in  making  the  arrest.  This  was  offered  for  the  purpose  of  showing  the  intent 
of  the  defendant,  and  to  interpret  his  conduct  when  witness  was  upon  the 
island  on  the  previous  oocasion  referred  to,  and  to  show  that  he  would  have 
resisted,  and  that  he  intended  to  keep  the  island  by  force;  also  as  explanatory 
of  the  conduct  of  the  defendant,  and  to  show  the  motive  which  actuated  him 
the  day  before.  Counsel  for  defendant  objects — Firet,  If  the  facts  are  as 
stated  in  the  offer,  that  the  defendant  and  those  with  him  resisted  the  arrest, 
that  is  an  offense  by  itself,  and  all  the  other  parties  who  did  so  are  liable  to 
be  indicted  for  resisting  an  officer  of  the  law.  Second,  The  testimony  offered 
is  no  evidence  by  which  to  interpret  the  previous  conduct  of  the  defendant, 
because  evidence  of  the  facts  as  they  existed  at  the  time  is  the  best  evidence 
as  to  what  took  place,  and  this  cannot  be  given  in  evidence  as  an  interpreta- 
tion of  his  intention  or  acts  the  day  before.  The  facts  of  the  occurrence  of 
the  day  before  must  be  by  themselves  evidence  as  to  the  force  that  was  then 
used.  Third,  Such  acts  as  took  place  at  the  time  that  the  warrant  was  ex- 
ecuted, if  they  amount  to  resisting  an  officer,  constitute  an  offense  by  them- 
selves, but  do  not  constitute  any  part  for  which  the  prosecution  in  this  case 
was  commenced.  Per  Curiam,  "  The  commonwealth  has  shown  that  on  some 
day  last  winter  a  year  ago  the  prosecutor  went  upon  the  island  in  question, 
and  found  the  defendant  and  seven  or  eight  men  there;  that  the  defendant, 
upon  request,  refused  to  go  off,  and  that  the  prosecutor  did  not  put  him  off, 
because  he  could  not  do  so  without  using  force  himself  and  injuring  him.    It 
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-■  ^  is  now  proposed  to  show  what  took  place  the  next  day,  after  the  y 

arrest  was  issued.    I  am  of  opinion  that  the  evidence  as  to  the  foi 

^^  detain  the  property  must  be  confined  to  what  took  place  previous  t 

mencement  of  the  proceedings;  and  that  any  force  or  threats  made 
ceedings  were  commenced, — that  is,  at  the  time  the  officer  went  thej 
the  defendant, — are  not  evidence  of  previous  forcible  entry  or  detain 
am  c^  the  opinion  that  the  commonwealth  may  show  that  when  tfa 

,,,  tor  and  officers  went  there  they  found  the  same  men  there  that  wer 

•  day  before  at  the  time  of  the  alleged  forcible  detainer,  and  what  the 

them  in  the  way  of  arms,  and  how  they  prepared  to  resist  an  i 
This,  to  show  the  defendant's  acts  and  intentions  at  the  time  of  i 
forcible  detainer.  So  far  the  commonwealth  may  go. "  Both  part 
(Third  assignment  of  error.) 

Ck)mmonwealth*8  counsel  offered  to  show  by  John  A.  Gunty,  a  ^ 
the  stand,  that  he  bought  sand  ^rom  Mr.  Kneass ;  that  he  hauled  it  ol 
land  himself,  and  paid  Mr.  Kneass  for  it;  that  when  the  contracton 
building  the  road  over  there  came  there  to  buy  sand,  he  referre 
Mr.  Kneass;  that  afterwards  there  was  a  bill  sent  to  him  for  col 
sand  sold  in  that  way;  that  he  collected  the  same  from  the  contn 
paid  the  money  over  to  Mr.  Kneass.  This  for  the  purpose  of  show: 
sion  of  these  premises  in  Mr.  Kneass.  Defendant's  counsel  object 
dence  as  contained  in  the  offer,  as  not  being  evidence  of  ownersl 
sion,  or  anything  else;  Mr.  Kneass  having  already  testified  that  he  < 
ercise  any  acts  of  ownership  over  the  island  in  question,  by  oultivs 
ing,  or  anything  else  on  the  premises  for  a  period  of  over  30  years, 
evidence  is  irrelevant  and  incompetent  for  the  purpose.  Per  Cu 
much  of  the  offer  as  tends  to  show  that  the  prosecutor,  Kneass,  used 
for  the  purpose  of  getting  and  selling  sand  every  year,  as  testified  by 
mitted .  Bo  much  of  the  offer  as  merely  proposes  to  show  that  witne 
tain  contractors  as  to  where  they  oould  get  sand,  and  that  he  after 
looted  a  bill  for  sand  from  said  contractors  for  Kneass,  is  rejected 
potent."    Both  parties  except.    (Fourth  assignment  of  error.) 

The  commonwealth's  counsel  offer  to  show  by  the  tax-books,  a 
ments  of  taxes  upon  a  piece  of  land  in  Point  township.  North 
county,  in  possession  and  ownership  of  the  Jenkins  family,  and  to  i 
down  with  assessments  in  the  name  of  Col.  Alfred  Kneass,  the  pro 
this  day.  This  for  the  purpose  of  showing  that  taxes  were  assess 
the  heirs,  and  that  they  paid  them  on  this  island,  from  that  day  to 
fendaat's  counsel  object,  because  the  assessments  are  not  evidence 
ship  or  possession,  and  are  therefore  irrelevant,  and  cannot  aid  th< 
wealth  in  showing  title  or  possession  to  the  land  in  question  in  this 
jectiona  are  overruled.  Evidence  admitted.  Exception.  (Fifth  a 
of  error.) 

Defendant  requested  the  court  to  charge:  ** Fifth.  In  the  secon 
the  indictment  the  common wealtli  does  not  aver  a  title  in  Alfred  h 
prosecutor.  The  only  allegation  is  a  naked  possession,  wMch  is  1 
in  law  to  sustain  a  verdict  of  guilty,  and  an  award  of  restitution,  i 
the  supreme  court  of  Pennsylvania  in  the  case  of  Burd  v.  Cornet  6 
252.  Therefore  the  verdict  should  be  not  guilty. "  Per  Curiam, 
affirm  this  point.  If  there  is  a  conviction,  the  question  of  awardii 
tion  may  then  arise."  ** Sixth.  The  third  count  of  the  indictmen 
estate  in  the  prosecutor  as  tenant  by  the  curtesy,  referring  to  an 
acres  and  45  perches.  According  to  the  evidence  in  the  case,  the  i 
fred  Kneass  never  had  the  actual  possession  of  the  island  in  dispv 
acquire  a  title  to  the  same;  that  in  the  absence  of  a  title  in  the  \ 
ber  death  the  husband  cannot  become  tenant  by  the  curtesy,  an* 
reason  there  can  be  no  conviction  on  this  count"    Per  Curiam.  *" 
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is  not  affirmed.  See  general  charge. "  *'  Seventh,  If  the  jury  believe  from  all 
the  evidence  in  the  csise  that  Alfred  Kneass,  the  prosecutor,  was  many  yean 
ago  in  the  actual  possession  of  the  island  in  dispute,  and  left  it  without  leav* 
ing  some  evidence  upon  the  premises  which  would  indicate  or  give  notice  of 
his  intention  to  return,  abandonment  would  be  presumed,  according  to  the 
doctrine  laid  down  by  the  supreme  court  in  Burke  y,  Hammond,  76  Pa.  St. 
172,  and  the  verdict  of  the  jury  should  be  not  guilty;  that  the  occasional  tak- 
ing of  sand  would  amount  to  the  casual  observer  to  a  mere  trespass,  nor 
would  the  payment  of  taxes  be  such  evidence."  Per  Curiam.  "This  is  so; 
but  still  I  refer  the  jury  to  what  I  have  stated  in  the  general  charge  as  to 
the  evidence  of  possession  in  the  prosecutor."  (Sixth,  seventh  and  eighth  as- 
signments of  error.) 

Verdict  ** guilty  in  manner  and  form  as  *  *  *  indicated  in  the  second 
and  third  counts  of  the  indictment;"  whereupon  d^endant  took  this  writ 

8.  B.  Bayer,  for  plaintiff  in  error. 

An  occasional  invasion  would  amount  to  a  mere  trespass,  and  the  payment 
of  taxes  without  such  acts  of  dominion  as  indicated  in  that  case  would  not 
raise  a  presumption  of  ownership.  Burke  v.  Hammond,  76  Pa.  St.  172. 
There  can  be  no  award  of  restitution  upon  an  allegation  of  mere  naked  pos- 
session. Burd  v.  Com.,  6  Serg.  &  B.  252;  Com.  v.  Toram,  2  Pars.  £q.  Gas. 
411. 

P.  A.  Mahon^  Dist.  Atty.,  /.  Merrill  Linn,  and  John  H,  Vincent,  for  de- 
fendant in  error. 

In  an  indictment  for  forcible  entry,  neither  the  right  nor  the  right  of  pos- 
session comes  in  question,  but  the  possession  only,  and  the  force.  PennsyU 
vania  v.  RohUton,  Add.  15;  Whart.  Orim.  Law,  §  2044.  Even  when  the 
entry  is  lawful,  it  must  not  be  made  with  a  strong  hand;  if  unlawful,  it  must 
not  be  made  at  all.    Id. 


Sterrbtt,  J.  The  commonwealth  elected  to  go  to  trial  on  the  second  and 
third  counts  of  the  indictment  drawn  under  the  twenty-first  and  twenty-sec- 
ond sections  of  our  Penal  Code.  Evidence  tending  to  sustain  the  material 
averments  of  each  count  was  adduced,  and  submitted  to  the  jury  under  in- 
structions which  appear  to  be  substantially  correct.  The  result  was  a  verdict 
of  guilty  on  each  count,  and  judgment  thereon.  If  the  commonwealth  had 
elected  to  proceed  on  the  first  count,  the  deed  referred  to  in  the  first  specifica- 
tion might  have  been  relevant,  but,  as  the  issue  was  presented  on  the  re- 
maining counts,  it  was  rightly  excluded  as  Irrelevant.  The  defendant  was 
permitted  to  show,  if  he  could,  that  the  island  in  dispute,  and  described  in  the 
indictment,  is  not  the  island  mentioned  by  the  commonwealth's  witnesses. 
On  that  branch  of  the  case  he  had  no  right  to  anything  more.  The  paper  re- 
ferred to  in  ttie  second  specification  was  also  rightly  excluded  as  irrelevant 
and  incompetent.  The  evidence  referred  to  in  the  third,  fourth,  and  fifth 
specifications  was  not  incompetent  or  irrevelant  for  the  purposes  for  which 
it  was  received.  It  had  some  bearing  on  the  questions  of  fact  involved  in  the 
issue,  viz.,  whether  the  prosecutor  had  such  possession  of  the  island  in  ques- 
tion as  the  law  recognized  as  sufficient,  and  whether  he  was  put  out  or  kept 
out  of  possession  by  force,  threats,  or  menacing  conduct  of  defendant.  In 
connection  with  other  testimony  in  the  case,  the  evidence  complained  of  was 
not  improper  for  the  consideration  of  the  jury.  There  is  no  error  in  either  of 
the  answers  to  defendant's  points  refen-ed  to  in  the  sixth,  seventh,  and  eighth 
specifications,  respectively.  As  explained  and  qualified  by  reference  to  the 
general  charge,  the  answers  complained  of  were  neither  erroneous  nor  mis- 
leading. The  remaining  specifications  of  error  are  not  sustained.  The  evi- 
dence presented  questions  of  fact  which  it  was  the  exdusive  province  of  the 
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Jury  to  consider  and  determine;  and.  having  found  the  defendant  guilty  on  the 
second  and  third  counts,  there  was  no  error  in  awarding  restitution  of  the 
possession  illegally  taken  and  withheld.    Sentence  affirmed. 

Gordon,  C.  J.,  dissents. 


County  of  Cameron  v.  Shippbn  Tp.  School-Dwt. 

(Supreme  Court  of  Pennsylvania,    October  3,  1887.) 

Schools  and  School-Districts—  School  Taxss  ow  Unseated  Lands—  County  Tbbas- 
ubbb's  Commissions  fob  Collectino. 

School  taxes  upon  unseated  lands  are  to  be  collected  by  the  counties  as  trustees 
for  the  several  school-districts,  and  the  treasurer  is  entitled  to  receive  for  bis  services 
on  behalf  of  the  county  '*a  certain  amount  per  cent,  on  all  moneys  received  and 
paid  out  by  him." 

Error  to  court  of  common  pleas,  Cameron  county. 

Assumpsit  by  the  school-district  of  the  township  of  Shippen  against  the 
county  of  Cameron. 

The  case  was  tried  before  Mayer,  P.  J.,  without  a  jury,  under  the  act  of 
April  23.  1874.  The  court  found  the  following  facts:  "In  the  year  1880,  as 
appears  by  the  report  of  the  county  auditors,  there  was  allowed  to  the  then 
treasurer  of  the  county  the  sum  of  $201.82;  in  the  year  1882,  as  appears  by  the 
same  report,  there  was  allowed  the  sum  of  $155.62;  and  in  the  year  1884  the 
auditors'  report  shows  there  was  allowed  the  sum  of  8230.73.  These  several 
items,  amounting  in  the  aggiegate  to  the  sum  of  $594.24,  were  allowed  to  the 
county  treasurer  as  commissions  on  school  taxes  collected  by  them  on  un- 
seated lands  in  the  township  of  Shippen.  These  commissions  were  settled  by 
the  county  treasurer  at  the  annual  settlement  made  by  the  county  auditors  in 
the  years  1880, 1882,  and  1884.  From  these  settlements  by  the  county  audi- 
tors no  appeal  was  taken.  The  question  to  be  decided  is  whether  there  is 
any  law  or  statute  authorizing  the  allowance  of  this  commission  to  county 
treasurer  for  the  collection  of  school  taxes  on  unseated  lands. "  The  court 
found  that  there  was  no  such  authority,  and  gave  judgment  for  the  plaintiff  for 
$684.80,  whereupon  defendant  took  this  writ. 

Newton  &  Green,  for  plaintiff  in  error. 

The  act  of  April  15. 1834,  (Purd.  Dig.  390,  pi.  23,)  entitles  the  county  treas- 
urer to  receive  a  certain  amount  per  cent,  on  all  moneys  received  and  paid  by 
him.  Tycoming  Co,  v.  HuLing,  1  Pittsb.  Leg.  J.  456;  Potter  Co,  v.  Ostoayo 
Tp.,  47  Pa.  St.  163.  In  collecting  school  taxes,  the  county  treasurer  is  act- 
ing on  behalf  of  the  county. 

J,  C,  Johnson,  for  defendant  in  error. 

The  full  amount  of  the  school  tax  must  be  paid  to  the  district  treasurer. 
School-District  v.  Comity  of  Columbia^  2  Leg.  Chron.  33. 

Gordon,  J.  "The  question,"  says  the  learned  judge  of  the  court  below» 
"is  whether  there  is  any  law  or  statute  authorizing  the  allowance  of  this  com- 
mission to  the  county  treasurer  for  the  collection  of  school  tsixes  on  unseated 
lands."  We  think  the  question  here  put  is  of  easy  solution.  As  the  treas- 
urer is,  by  the  act  of  1834,  entitled  to  receive  for  his  services  on  behalf  of  the 
county  "a  certain  amount  per  cent,  on  all  moneys  received  and  paid  out  by 
him,"  and  as  by  the  act  of  May  8,  1854,  the  unseated  school  taxes  are  to  be 
collected  by  the  county  as  trustee  for  the  several  school-districts,  and  can  be 
paid  out  only  on  orders  drawn  by  the  commissioners,  it  is  certain  that,  so  far 
as  the  treasurer  is  concerned,  he  collects  those  funds  for  the  county,  and  is 
therefore  entitled  to  his  compensation,  and  can  lawfully  be  compelled  to  pay 
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over  only  the  amoant  he  has  collected,  less  his  percentage.  So,  therefore, 
this  balance  is  just  what  the  county  received  for  the  school-di&ti*ict,  and  this 
was  all  it,  as  trustee  for  the  district,  was  bound  to  account  for.  It  was  not 
bound  to  pay  out  money  that  it  did  not  receive.  The  act  of  assembly  never 
contemplated  either  a  gift  by  the  treasurer  of  his  services,  or  by  the  county 
of  its  money,  for  the  benefit  of  the  school-district.  Judgment  of  the  common 
pleas  is  now  reversed. 


Fret  and  another,  Ex*rs,  f>.  Hetdt. 
(Suprone  Court  of  Pennsylvania.    October  3,  1887.) 

1.  Descent  and  Distribution— Advancement— Intent. 

Advancement  ia  a  qaestion  of  inten  t.  That  intent  mnst  be  proven  to  have  existed 
at  the  time  of  the  transaccioD,  and  by  the  contemporary  acta  and  declarations  of  the 
parties. 

2.  Same— Dbclabationb. 

A.  gave  to  B.  an  absolnte  obligation  for  the  payment  of  a  sum  of  money.  In  a 
snit  brought  thereon  by  the  executors  of  B.,  after  her  death,  A.  contended  that  the 
araeunt  thereof  was  an  advancement  to  his  wife.  A.  paid  interest  on  the  obliga- 
tion for  some  time,  and  offered  to  pay  it  on  two  occasions.  On  the  trial,  the  court 
permitted  proof  of  the  declarations  of  B.,  made  three  weeks  prior  to  the  execution 
of  the  note,  that  the  money  was  an  advancement  to  A.'s  wife.  Held  that,  as  the 
declarations  were  not  contemporaneous  with  the  giving  of  the  obligation,  this  was 
error. 

Error  to  court  of  common  pleas,  Berks  county. 

D»bt,  by  Isaac  Frey  and  Jeremiah  Dierolf ,  executors  of  Sarah  Boyer,  de- 
ceased»  against  David  Heydt. 

About  April  1,  1880,  defendant  executed  and  delivered  to  plaintiff's  testa- 
trix a  sealed  note  in  the  following  form:  "April  1,  1880. 

"One  year  after  date  I  promise  to  pay  to  order  of  8arah  Boyer,  (widow,)  the 
sum  of  eight  hundred  and  fifty  dollars,  with  five  percent,  interest,  witliout  de- 
falcation, for  value  received.  David  Heydt.    [Seal.]" 

Heydt,  the  maker,  paid  interest  on  the  said  indebtedness  for  two  years; 
memoraiida  of  which  payments  are  indorsed  thereon.  Sarah  Boyer  died 
August  26,  1884,  leaving  a  last  will,  wherein  she  nominated  the  plaintiffs  in 
error  her  executors.  Payment  being  refused,  the  said  executors  brought  an 
action  upon  the  said  note.  On  the  trial,  the  defendant  offered  to  vary  and 
contradict  the  terms  of  the  said  note  by  parol  evidence  of  alleged  declarations 
of  the  said  Sarah  Boyer,  made,  not  at  the  time  of  the  execution  of  the  note, 
bat  three  weeks  before,  and  of  other  declarations  made  by  her  during  several 
years  after  such  execution.  Four  sons  of  the  defendant  were  called  to  testify 
to  these  declarations.  One  of  them,*  John  Heydt,  testified  that  Mrs.  Boyer 
sent  him  with  6850  to  his  mother,  the  wife  of  the  defendant  in  error,  directing 
him  to  deliver  it  to  her  as  an  advancement,  saying,  however,  that  the  defend- 
ant in  error  was  to  give  his  note  for  the  interest,  and  that  after  Mrs.  Beyer's 
death  the  principal  should  belong  to  Mrs.  Heydt  as  part  of  her  inheritance; 
and  that  tlie  money  was  delivered  accordingly.  These  alleged  declarations  of 
Mrs.  Boyer  were  made,  and  the  money  was  delivered,  three  weeks  before  the 
time  of  the  execution  of  the  note.  No  evidence  whatever  was  offered  by  the 
defendant  of  anything  said  or  done  at  the  time  of  the  execution  of  the  note, 
but  three  other  sons  of  the  defendant  were  called,  all  of  whom  testified  to  al- 
lied declarations  made  by  Mrs.  Boyer,  long  after  the  execution  of  the  note, 
that  the  ^50  were  to  be  an  inheritance,  etc.  The  plaintiffs  objected  to  the 
admission  of  this  testimony,  and  requested  the  court  to  instruct  the  jury  to 
find  for  the  plaintiffs.  The  court  overruled  the  objection  to  the  testimony, 
and  negatived  the  plaintiffs'  point.  Verdict  for  defendant,  and  judgment 
tlieieon ;  whereupon  plaintiffs  took  this  writ. 
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Henry  C.  G.  Beher  and  Cyrus  G.  Derrt  tox  plmintilfB  in  error. 

The  evidence  was  inadmissible  because  the  declarations  were  n( 
temporaneously  with  the  execution  of  the  note.  Rsariek^s  BxWs 
15  Fft.  St.  66;  Stine  v.  8?ierk,  IWattB  &  8.  202;  MerheVs  Appeal 
843. 

Jeff,  Snyder,  George  F,  Boer,  and  Brmentrout  i&  RiMt  for  d 
error. 

The  intention  of  the  decedent,  as  evidenced  bj  her  declarati< 
are  clearly  admissible, )  was  to  ma^e  this  an  advancement.  Iferk 
89  Pa.  St.  343;  Weaver's  Appeal,  63  Pa.  St.  309;  Lyon  v.  Bank, 
B.  283. 

Green,  J.  The  instrument  in  suit  is  an  absolute  obligation  of 
ant  to  pay  6850  to  Sarah  Boyer  at  one  year  after  date,  with  inter 
cent.  Sarah  Boyer  was  the  defendant's  mother-in-law.  Intere 
on  the  single  bill  for  two  years;  once  he  offered  to  pay  the  whole 
the  debt  to  Mrs.  Boyer,  and  at  another  time  he  sent  th^  amount  i 
his  SOD  to  pay  it  off.  In  the  court  below,  the  defendant  was  i 
prove,  by  the  declarations  of  Mrs.  Boyer,  that  the  money  was  giv< 
fendant's  wife  as  an  advancement,  and  was  never  intended  to  be 
cept  that  the  interest  was  to  be  paid  whenever  Mrs.  Boyer  desi] 
manded  it.  Thus  the  whole  character  of  the  obligation  was  all 
changed  radically  by  parol  proof  of  declarations  of  the  obligee.  I 
larations  had  been  made  at  the  time  the  instrument  was  executed, 
have  been  brought  within  the  decisions  which  hold  that  an  apparei 
be  converted  into  an  advancement  by  proof  of  what  was  said  and 
time  of  the  transaction.  But  there  were  no  such  acts  or  declara 
in  evidence  in  this  case.  No  proof  whatever  was  introduced  o 
said  or  took  place  when  the  single  bill  wae  signed.  It  was,  howc 
atively  proved  by  the  defendant's  chief  witness,  who  brought  the 
Mrs.  Boyer,  and  left  it  with  Mrs.  Heydt,  that  the  instrument  wae 
then,  and  that,  although  he  wrote  the  paper,  he  was  not  present  ^ 
signed.  It  was  not  until  three  or  four  weeks  after  the  money  w 
Mrs.  Heydt  that  she  told  her  son  the  note  was  signed,  and  that  v 
means  he  had  of  knowing  that  it  had  been  signed  at  all. 

It  will  be  seen  at  once  that,  if  this  absolute  obligation  is  to  be « 
every  particle  of  its  obligatory  force  by  means  of  parol  testimo 
meaning,  it  roust  be  done  in  the  entire  absence  of  any  proof  whate 
occurred  at  the  time  of  its  execution.  There  is  no  room  for  any  a 
fraud,  mistake,  imposition,  or  any  breach  of  faith  in  using  it. 
aware  of  any  decision  of  this  or  any  other  court  which  has  permit! 
contract  in  writing  to  be  destroyed  by  parol  proof  of  a  different  i 
such  circumstances  as  these.  Our  own  cases  are  very  numerous  and 
iar  In  which  we  have  refused  to  allow  it.  It  seems,  however,  to  be  su] 
because  it  is  a  question  of  advancement,  a  more  lax  doctrine  is  app 
that  the  parol  proof  may  be  given,  no  matter  when  the  facts  or  < 
transpired.  But  we  do  not  so  understand  the  authorities.  In  JH 
peal,  89  Pa.  St.  340,  we  said :  *^  Advancement  is  a  question  of  in( 
intent  must  be  proven  to  have  existed  at  the  time  of  the  transact] 
tlie  contemporary  acts  and  declarations  of  the  parties.  Verbal  dec 
a  parent  that  money  for  which  he  held  a  note  or  bond  against  a  c] 
tended  as  an  advancement  are  insuOlcient  to  establish  it  as  such, 
be  shown  to  be  a  part  of  the  res  gesUs,  and  acoompMnv  the  acts  do 

The  difficulty  with  the  present  case  is  that  there  is  no  proof  of  ' 
rary  acts  or  declarations."  We  do  not  and  cannot  know  what  i 
done  when  the  obligation  in  this  case  was  signed*    A  previous  pur 
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the  money  as  ao  advanoement  may  have  been  changed.  The  legal  infOTenoe 
is  that  it  was  changed  because  the  obligation  when  executed  is  absolute,  and 
that  paper  is  the  final  expression  of  the  intent  of  the  parties.  Against  this 
final  expression  of  the  mutual  intent  of  the  parties,  there  is  absolutely  no  tes- 
timony such  as  we  can  allow  to  prevail,  for,  there  being  no  evidence  as  to 
what  was  done  or  said  when  the  obligation  was  executed,  the  subsequent 
declarations  are  incompetent.  It  is  only  when  they  conform  to  acts  and 
declarations  which  were  contemporaneous  that  they  are  admissible.  MerkeVt 
Appeal^  supra.  Of  just  such  proof*  we  said  in  Hearick^a  Bx^r$  v.  Rearic.k, 
lb  Pa.  St.  66:  '*  As  to  the  subsequent  declarations  of  the  testator,  it  has  al- 
ready been  intimated,  their  competency  is  altogether  dependent  on  the  efficacy 
of  the  first  conversation  as  instruments  of  proof.  The  former  are  receivable 
only  as  corroborative  of  the  latter,  and,  these  being  excluded,  there  remains 
nothing  upon  which  those  can  be  supported." 

So  far  as  the  subsequent  acts  are  concerned,  the  case  is  entirely  against  the 
defendant  upon  his  own  testimony.  He  paid  interest  on  the  bond,  for  two 
years,  and  offered  to  pay  the  principal  on  two  different  occasions,  thus  recog- 
nizing the  obligation  as  a  debt^  and  not  as  an  advancement.  But  the  question 
here  is  as  to  the  efficacy  of  the  parol  proof  to  change  the  character  of  the  con- 
tract, and  we  are  clearly  of  opinion  it  was  not  sufficient  without  a  radical  de- 
parture from  the  entire  current  of  our  decisions.  We  are  not  willing  to  take 
auch  a  step.  Our  constant  experience  warns  us  of  the  danger  of  transgress- 
ing the  limits  we  have  defined  for  the  admission  of  parol  testimony  to  change 
or  destroy  written  instruments.  We  prefer  to  abide  in  the  course  indicated 
in  all  our  recent  decisions,  believing  it  to  be  the  path  of  safety  and  of  wisdom. 

We  are  of  opinion  that  the  parol  proof  admitted  in  this  case  was  incompe- 
tent, and  should  have  been  rejected,  and  that  the  jury  should  have  been  in- 
structed to  return  a  verdict  for  the  plaintiff.  Judgment  reversed,  and  f>enire 
de  novo  awarded. 


Ltmn  o.  Fsbbmamsbubo  BuiLDiNa  &  Loan  Ass'n. 

(Supreme  Court  of  Pennsylvania.    October  3,  1887.) 

Building  aitd  Loan  AasooiATioNft— YALiraTT  or  Bt-Law  Imposing  Finns. 

Building  associations  incorporated  under  the  general  Pennsvlvania  law  of  1859, 
having  no  special  power  to  impose  fines,  can  do  so  only  in  the  exercise  of  their 
general  right  to  enact  suitable  by-laws  for  their  government.  The  validity  of  a 
by-law  imposing  fines  enacted  by  such  a  building  association  depends  upon  whether 
the  fines  imposed  are  or  are  not  reasonable. 

Bams— Rbasonablbnnss  of  Bt-Law. 

A  by-law  providing  that  every  stockholder  neglecting  to  pay  his  monthly  dues 
and  interest  "shall  forfeit  and  pav  the  additional  sum  of  ten  oents  monthly  on 
each  and  every  dollar  due  by  him/'  gives  a  right  to  impose  a  fine  that  is  cumulat- 
ive, f.  e.,  to  be  imposed  upon  the  aggregate  amount  of  all  money  due  at  the  end  of 
each  month,  no  matter  for  what  cause,  and,  as  such,  it  is  oppressive,  extortionate, 
and  unreasonable,  and  therefore  invalid. 

Samb—^atutb  Rnodlating. 

The  sixth  section  of  the  Pennsylvania  act  of  April  10,  1879,  (P.  L.  17,)  providing 
that  the  fines  or  penalties  imposed  by  building  associations  for  non-payment  of 
dues,  interest,  etc.,  *' shall  not  exceed  two  per  cent,  per  month  on  all  arrearages," 
does  not  ftpply  to  associations  incorporated  prior  to  the  passage  of  that  act  who 
have  not  accepted  the  provisions  thereof. 

SAHN— ESTOPPBL  BY  PAYMENT  OF  ILLEGAL  PiNE. 

A  Stockholder  in  a  building  association  gave  it  a  mortgage  to  secure  certain  loans 
to  him,  for  which  his  stock  was  also  deposited  as  collateral.  Being  threatened  wHh 
forfeiture  of  his  stock  under  the  by-laws,  be  subsequently  paid  the  association  a  sum 
necessary  to  square  his  accounts,  and  pay  all  his  dues,  interest,  and  fines.  This 
money  was  applied  in  part  to  the  payment  of  the  fines  claimed  to  be  due  under  the 
by-laws.  Subsequently  the  stockholder  again  became  in  default.  The  association 
having  fovi«ited  his  stock,  and  proceeded  by  HkreJox¥u  on  the  mortgage,  liM  that, 
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as  the  fines  imposed  were  illegal  and  void,  the  stockholder  was  not  estof 
payment  from  demanding  that  the  sum  paid  by  him,  and  applied  to  i 
should  be  credited  on  the  amount  due  on  the  morticaxe. 

£rror  to  court  of  common  pleas,  Northampton  county. 

Scire  facias  mir  mortgu^  by  thePreemausburg  Building  A  Loas 
tion  against  Josephus  Lynn. 

By  agreement  of  the  parties,  the  case  was  beard  without  a  jury  b 
LEB,  P.  J.,  who  found  tlie  following  facts: 

"The  Freemansburg  Building  Sc  Loan  Association,  plaintiff,  wa 
corporated  on  November  20,  1872,  under  act  April  12,  1859.  (P.  L. 
October,  1874,  the  defendant  became  a  member  of  the  association  by 
ing  for  Ave  shares  of  its  capital  stock,  second  series,  and  in  October 
subscribed  for  twenty  additional  shares  in  the  third  series,  but  ] 
quently  withdrew  six  of  these  last-mentioned  shares,  which  left 
owner  of  nineteen  shares. 

'*The  by-laws  of  the  association  provide,  inter  alia,  as  follows:  Es 
holder  for  each  share  held  by  him  must  pay  into  the  treasury  at  es 
monthly  meeting  the  sum  of  one  dollar,  which  are  called  his  moni 
until  the  viUue  of  the  whole  stock  shall  be  sufficient  to  divide  to  eacl 
stock  the  sum  of  $200.  The  holder  of  each  share  of  stock  is  entitled 
from  the  association  of  $200.  These  loans  must  be  made  in  open  m 
the  highest  bidder,  but  no  loan  can  be  accepted  at  less  than  ten  per  < 
mium.  When  a  loan  is  effected,  the  borrower  receives  the  amoui 
bid,  less  the  premium,  but  he  must  give  his  obligation  for  the  full 
and  must  pay  interest  on  the  same  monthly.  To  secure  the  repaym( 
ioan,  with  interest,  the  borrower  is  required  to  give  a  satisfactory 
mortgage,  and,  in  addition,  for  every  loan  of  $200  he  must  transfer 
of  stock  to  the  association  as  collateral  security.  Article  7,  §  1,  o 
laws  of  the  association,  provides  as  follows:  *  £ach  and  every  stocl 
trustee  who  shall  neglect  or  refuse  to  pay  his  monthly  dues  or  interea 
as  the  same  shall  become  due  and  payable,  shall  forfeit  and  pay  the  i 
sum  of  ten  cents  monthly  on  each  and  every  dollar  due  him.'  Arti< 
of  the  by-laws,  provides  as  follows:  *  Each  stockholder  or  trustee,  < 
ing  his  certificate  of  stock,  shall  be  considered  as  obligtiting  hima 
principally  his  monthly  dues,  fines,  and  interest,  and  in  all  respect 
ply  with  the  requisitions  of  the  constitution  and  by-laws  and  the 
regulations  of  the  board  of  directors.'  Article  8  of  the  by-laws  pi 
follows:  '  If  any  stockholder  or  trustee  shall  continue  to  neglect  or 
pay  his,  her,  or  their  monthly  dues  and  fines  for  the  space  of  six  mc 
her,  or  their  share  or  shares  of  stock  may  be  declared  forfeited  by 
of  directors,  when  the  same  shall  revert  to  the  association.  After  fir 
ing  the  proportion  of  losses  and  expenses,  and  all  fines,  the  defaulti 
holder  shall  be  entitled  to  receive  any  balance  of  his,  her,  or  theii 
payments,  and  shall  from  thenceforth  cease  to  be  a  member  of  this  asi 
Article  9,  §  2,  of  the  by-laws,  provides  as  follows:  *Any  stockholde 
received  a  loan  may  repay  the  same  at  any  time,  and,  in  case  of  the  i 
thereof  before  the  expiration  of  the  eighth  year  after  the  organizat 
corporation,  there  shall  be  refunded  to  such  stockholder  one-eighth  c 
mi  urns  paid  for  every  year  of  the  said  eight  years  then  unexpired/ 

"The  defendant,  as  the  owner  of  nineteen  shares  of  stock,  being  < 
borrow  from  the  association  $3,800,  at  different  times  bid  out  sma 
aggregating  that  amount,  at  an  average  premium  of  22  d-19  per  o 
secure  the  payment  of  which,  with  interest,  he  assigned  his  stock  as  < 
and  also  gave  the  mortgage  in  suit,  which  is  dated  December  28,  li 
mortgage  calls  for  the  payment  of  $5,000,  but  the  correct  sum 
After  giving  the  mortgage  the  defendant  frequently  defaulted  in  tb4 
of  both  his  monthly  dues  and  interest,  in  oonseqaence  of  which  he  wi 
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with  a  fine  of  ten  cent^  monthly  on  each  dollar  of  his  indebtedness  at  the  time 
the  fines  were  imposed.  To  illustrate:  Defendant's  monthly  dues  and  interest 
amounted  to  ^8.  In  February,  1879,  he  defaulted.  By  adding  ttie  ten  per 
cent,  we  have  his  total  indebtedness  for  that  month,  $41.80.  He  defaulted 
again  the  next  month,  making  his  total  indebtedness,  including  tlie  fine  for 
February,  $79.80.  To  get  at  the  amount  of  his  fines  for  March,  ten  per  cent, 
on  the  $79.80  was  calculated,  and  so  on  to  the  end  of  the  chapter.  An  account 
of  these  fines  was  kept,  not  only  on  the  books  of  the  association,  but  also  in  a 
book  furnished  to  the  defendant  for  his  information. 

**The  defendant,  from  time  to  time,  made  payments  on  account  of  his  dues, 
Interest,  and  fines,  but  notwithstanding  these  payments  he  was  on  May  22, 
1882,  Indebted  to  the  association,  as  shown  by  the  books,  in  the  following 
sums:  Dues,  $302;  Interest,  $802;  fines,  $860.13,— total,  $964.13.  In  addi- 
tion to  these  sums  the  defendant  was  then  indebted  on  protested  checks  given 
for  fines  and  dues,  for  which  he  had  received  credit,  in  a  sum  sufficient  to  in- 
crease his  indebtedness  for  fines,  dues,  and  interest  to  considerably  more  than 
$1,000.  On  the  said  twenty-second  day  of  May  the  defendant,  under  the 
threat  that  his  mortgage  would  be  foreclosed,  paid  $1,000.  A  few  days  after- 
wards he  paid  in  addition  a  sum  sutficient  to  cancel  his  entire  indebtedness  to 
the  association  for  fines,  dues,  and  interest.  These  payments  were  made  by 
the  defendant  voluntaiily,  with  a  full  knowledge  of  the  facts,  and  for  the  pur- 
pose of  squaring  his  accounts  with  the  association,  and  tiiey  were  so  applied. 
After  thus  squaring  his  accounts  the  defendant  continued  to  be  a  member  of 
the  association,  sometimes  paying  his  dues  and  interest,  and  sometimes  de- 
faulting as  before,  until  February  14,  1885,  when  his  stock  was  declared  for- 
feited at  a  meeting  of  the  board  of  directors,  the  defendant  having  neglected 
to  pay  his  monthly  dues  and  fines  for  the  space  of  six  months  prior  to  the  date 
last  mentioned. 

"Between  May  22,  1882,  and  February  14,  1885,  the  defendant  became  in- 
delated  to  the  association  for  dues,  interest,  and  fines  in  the  following  sums: 
Dues,  $627;  interest,  $627;  fines,  $1,536.38,— total,  $2,800.38.  During  the 
same  period  he  made  payments,  as  appears  from  the  books  of  the  association, 
as  follows:  Dues,  $335;  interest,  $335;  fines,  $142.59.— total,  $1,112.59.  In- 
cluded in  this  last  sum  are  a  number  of  checks  aggregating  $202.18,  which 
the  plaintiff  alleges  were  not  paid,  but  the  evidence  as  to  these  checks  is  not 
suflSciently  clear  to  permit  of  their  adjustment  in  the  present  suit.  Since  suit 
brought  the  defendant  has  paid  to  the  association  $175.37,  which  the  associa- 
tion has  never  appropriated,  although  still  holding  the  money.  Defendant 
now  asks  to  have  this  money  appropriated  to  the  payment  of  the  mortgage. 
The  defendant  has  received  from  the  association,  as  the  net  proceeds  of  his 
mortgage,  $2,946,  and  $150  when  he  withdrew  his  six  shares;  total,  $3,096. 
He  has  paid  to  the  association  the  following  sums:  Dues,  $1,878;  interest, 
$1,551.50;  fines,  $950.31;  since  suit  brought,  $175.37,— total,  $4,555.18." 

Plaintiff  requested  the  court,  inter  alia,  to  find,  substantially,  the  follow- 
ing conclusions  of  law:  (1)  That  the  payment  of  fines  by  the  defendant 
prior  to  May  22,  1882,  were  not  usurious;  (2)  that  these  payments  having 
been  made  by  the  defendant  voluntarily  for  the  purpose  of  paying  the  fines 
then  assessed  against  him,  and  having  been  so  accepted  by  the  association, 
and  applied  to  that  particular  purpose,  and  no  other,  such  payments  are  irrev- 
ocable, and  defendant  cannot  now  reappropriate  the  payments  himself  or 
have  it  done  by  the  court;  (3)  that  as  the  fines  since  May  22, 1882,  were  levied 
according  to  the  charter  and  by-laws  of  the  association,  with  defendant's 
knowledge  and  assent,  and  he  has  made  a  payment  on  account  thereof,  he  is 
therefore  estopped  from  now  disturbing  said  payments,  or  objecting  to  the 
mode  of  assessing  the  fines. 

Defendant  presented,  substantially,  the  following  points  to  the  court:  (1) 
That  the  evidence  shows  that  at  the  time  the  suit  was  brought  the  defendant 
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had  paid  dnes,  interest,  and  legal  fines  in  excess  of  the  amoant  which 
required,  and  the  finding  of  the  court  must  be  in  favor  of  the  defendant;  (2} 
that  whenever  default  was  made  by  the  defendant  at  anytime  in  the  payment 
of  dues  or  interest,  or  both,  the  only  fine  which  the  association  could  legally 
inflict  was  10  cents  upon  each  dollar  of  the  sum  so  remaining  unpaid,  and 
that  any  fine  inflicted  in  excess  of  that  amount  was  illegal  and  void,  and  that 
no  payment  or  alleged  settlement  of  the  defendant  would  legalize  any  fine 
illegally  inflicted,  or  deprive  him  of  the  right  to  have  payments  made  by  him 
appropriated  to  the  payment  of  dues,  interest,  and  legal  fines  only. 

The  court  affirmed  all  of  plaintiff's  points,  and  refused  all  of  the  defend- 
ant's points,  and  then  calculated  the  amount  due  on  the  mortgage,  as  follows: 
*' Charge  the  defendant  with  02,257,  which  is  the  difference  between  03,800, 
the  original  amount  of  the  mortgage,  and  01,543,  which  is  the  amount  of  dues 
and  interest  paid  by  the  defendant  up  to  and  including  the  settlement  of  May 
22,  1882.  Also  with  dues  and  interest,  at  the  rate  of  038  per  month,  from 
May  22, 1882,  up  to  February  14, 1885,  when  defendant's  stock  was  forfeited, 
less  0670  paid  on  account  of  dues  and  interest  during  this  period.  Also  with 
interest  on  02,257  from  February  14,  1885,  to  this  date,  crediting  the  follow- 
ing payments:  May  9,  1885,  049.25;  June  24,  1885,  041.53;  July  27,  1885, 
045.13;  August  26,  1885, 039.46.  The  balance  will  be  the  amount  for  which 
judgment  should  be  entered  against  the  defendant."  Whereupon  defendant 
took  this  writ. 

Edward  J.  Fox  and  Edward  J.  Fox,  Jr.,  for  plaintiff  in  error. 

The  fines  imposed  were  grossly  oppressive,  and  will  be  relieved  against. 
Story,  Eq.  Jur.  §S  1316,  1317,  1319,  1320;  Streeper  v.  Waiiams.  48  Pa.  St. 
450.  The  equitable  principle  not  to  enforce  either  penalty  or  forfeiture  hss 
been  frequently  applied  to  building  association  cases.  End.  Bldg.  Ass'ns, 
§§  410-417;  Loan  Ass'n  v.  HarUen,  7  Luz.  Leg.  Beg.  165.  The  legislature 
evidently  intended  that  section  6  of  the  act  of  April  10,  1879,  should  apply  to 
all  associations,  whether  incorporated  before  or  after  the  passage  of  the  act. 
House  Journal  1879,  p.  256;  Senate  Journal  1879,  p.  589.  There  is  no  es- 
toppel here.  Bisp.  Eq.  8§  280,  282,  285;  Story,  Eq.  Jur.  §  1543;  Hays  v. 
Heidelberg^  9  Pa.  St.  203;  Newman  v.  Edwards,  34  Pa.  St  32;  Duncan's 
Appeal,  43  Pa.  St.  67;  Van  Rensselaer  v.  Kearney,  11  How.  297;  Wilson  v. 
Leinhach,  6  Wkly.  Kotes  Cas.  483;  Walter  v.  Breisoh,  86  Pa.  St.  457. 

O*  H,  Meyers  and  B,  F,  Faekenthall,  for  defendant  in  error. 

The  payments  were  voluntary,  and  cannot  be  recovered  back.  Bank  v. 
Dershan,  15  Wkly.  Notes  Cas.  541;  Wolbach  v.  Building  Ass'n,  84  Fa.  St 
211;  Ditzler  v.  Building  Ass'n,  39  Leg.  Int.  383.  They  were  made  under  a 
mutual  mistake  in  the  legal  construction  of  an  agreement  innocently  made  by 
both  parties,  and  they  therefore  cannot  be  recovered  back.  Powell  v.  Smithy 
L.  R.  14  Eq.  85;  Good  v.  Herr,  7  Watts  &  S.  253;  Meckley's  Estate,  20  Pa. 
St.  478;  Peters  v.  Florence,  38  Pa.  St.  194;  Loan  Ass'n  v.  Groesbeck,  41  Leg. 
Int.  16;  Selden  v.  Building  Ass'n,  *81  Pa.  St.  336.  The  by-law  permits 
cumulative  fines.  Building  Ass'n  v.  Schuller,  3  Wkly.  Notes  Cas.  431 ;  Build- 
ing Ass'n  V.  George,  Id.  239;  Building  Ass'n  v.  Taylor,  15  Phila.  246. 

Green,  J.  We  are  clearly  of  opinion  that  the  literal  meaning  of  the  by- 
laws of  this  plaintiff,  which  imposes  fines  upon  members  for  non-payment  of 
dues  or  interest,  is  that  the  fine  of  10  per  cent,  is  imposed  upon  the  aggregate 
amount  of  all  money  due  at  the  end  of  each  month,  no  matter  for  what  cause. 
This  would  include  fines  previously  imposed,  as  well  as  the  amount  previously 
owing  for  dues  and  interest.  The  question  then  arises  whether  such  a  by- 
law is  a  valid  exercise  of  the  legislating  power  of  the  association.  It  is  no( 
claimed  that  the  general  law  of  1859,  under  which  the  plaintiff  was  incorpo- 
rated, confers  any  special  power  to  impose  fines,  and  hence  we  assume  that  the 
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right  to  enact  the  by-law  in  question  is  merely  the  general  right  which  all  cor- 
porations possess  of  enacting  suitable  by-laws  for  their  government.  The 
provision  of  the  sixth  section  of  the  act  of  1859  that  no  premiams,  fines,  or 
interest  on  such  premiums  that  may  accrue  according  to  the  provisions  of  the 
act  shall  be  deemed  usurious,  must  be  held,  so  far  as  fines  are  concerned,  to 
be  limited  to  such  fines  as  are  imposed  under  by-laws  which  are  lawful. 

Is,  then,  the  by-law  in  question  a  valid  by-law?  That  depends  upon  a  con- 
sideration of  its  meaning  and  effect.  We  have  stated  the  meaning  of  this  by- 
law to  be  that  the  fine  is  imposed  each  month  upon  the  whole  amount  due  at 
the  end  of  each  month ,  no  matter  for  what  cause.  The  words  are:  '*  Each  and 
every  stockholder  or  trustee  who  shall  neglect  or  refuse  to  pay  his  monthly 
dues  or  interest  as  often  as  the  same  shall  become  due  and  payable  shall  for- 
feit and  pay  the  additional  sum  of  ten  cents  monthly  on  each  and  every  dollar 
due  by  him."  It  is  clear  the  ten  cents  penalty  or  forfeiture  is  to  be  paid 
monthly.  This  being  so,  it  is  to  be  repeated  every  month  during  which  the 
amount  due  remains  unpaid.  The  effect  of  this  would  be  that  if  at  the  end  of 
December  in  any  year  the  member  was  indebted  950  to  the  association,  and 
remained  so  throughout  the  year  following,  he  would  then  owe  as  a  fine 
twelve  times  the  original  penalty  on  that  one  default;  in  other  words,  120  per 
cent,  upon  the  principal  sum  for  which  default  was  made.  In  addition  to 
this,  he  would  also  owe  the  full  interest  be  might  be  paying  on  the  amount  ex- 
pressed in  his  obligation,  no  matter  how  usurious  that  interest  might  be. 
Still  further,  aa  the  balance  is  to  be  struck  at  the  end  of  each  month,  the  mem- 
ber would  owe  at  that  time  all  that  he  owed  at  the  end  of  the  preceding 
month,  and,  in  addition  thereto,  the  interest  and  penalty,  for  the  current 
month,  besides  the  dues,  and  the  account  would  be  made  up  by  charging  him 
with  10  per  cent,  upon  the  principal,  the  interest,  and  the  fine  due  at  the  end 
of  the  preceding  month,  and  adding  them  to  the  dues  and  interest  for  the  cur- 
rent month.  If  another  default  was  then  made,  the  same  process  would  be 
repeated  at  the  end  of  each  succeeding  month  during  the  continuance  of  the 
defaults.  It  is  needless  to  enter  into  a  detailed  computation  to  show  what  the 
aggregate  result  of  such  a  process  would  be  in  any  given  case.  That  it  is  un- 
reasonable, extortionate,  and  oppressive  to  the  last  degree  must  be  at  once  con- 
ceded. If  the  monthly  penalty  were  100  per  cent,  instead  of  10  it  would  only 
be  a  difference  in  degree,  not  in  character.  Of  course,  if  there  is  an  unlim- 
ited right  to  impose,  by  means  of  a  by-law,  any  amount  of  fine  or  penalty 
which  the  association  may  please  to  ordain,  and  the  law  is  powerless  to  inter- 
fere, the  results  must  be  accepted,  no  matter  how  unjust  or  oppressive  they 
may  be*  But  we  do  not  so  understand  the  law  upon  this  subject.  The  fines 
in  this  case  were  imposed  by  means  of  a  corporate  by-law.  While  it  may  be 
conceded  that  as  between  a  corporation  and  one  of  its  members  a  somewhat 
different  rule  would  prevail  from  that  which  would  be  applicable  as  between 
the  corporation  and  strangers,  yet  there  is  a  limit  of  authority,  even  when 
corporators  only  are  affected. 

We  have  not  been  referred  to  any  case  in  which  an  unlimited  authority  to 
impose  fines  by  a  building  association  has  been  declared  by  any  court.  A 
number  of  decisions  adverse  to  such  a  right  have  been  made  by  courts  of  last 
resort,  Uiough  none  by  this  court,  the  direct  question  having,  apparently, 
never  been  before  us.  The  legislature  of  Pennsylvania  by  the  sixth  section 
of  the  act  of  April  10,  1879,  (P.  L«  17,)  enacted  that  "fines  or  penalties  for 
the  non-payment  of  installments  of  dura,  interest,  bonus,  or  premiums  shall 
not  exceed  two  per  centum  per  month  on  all  arrearages."  If  this  plaintiff 
w«*re  subject  to  this  law,  the  question  would  be  settled  at  once,  and  ail  of  the 
fines  in  excess  of  2  per  cent,  per  month  would  be  undoubtedly  illegal.  But 
the  plaintiff  was  chartered  under  the  act  of  1859,  and  it  is  admitted,  or  at  least 
found  by  the  court  below,  and  the  findings  not  challenged,  that  ic  has  never 
aeoepted  the  provisious  of  the  act  of  1879,  and  therefore  is  not  subject  to  it. 
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We  do  not,  however,  see  that  this  circumstance  is  verj  matetiaU  because 
there  is  no  previous  statutory  authority  to  exact  any  specified  fine,  and  the 
opon  question  we  are  considering  is,  what  is  the  law  in  the  absence  of  such 
authority?  It  is  very  clear  now,  and  since  1879,  that  the  policy  of  the  law  in 
this  commonwealth  is  that  building  associations  shall  not  exact  oppressive 
and  extortionate  fines  from  their  defaulting  members,  and  we  feel  amply  jus- 
tified in  deciding,  as  we  now  do,  that  a  fair  inference  flows  from  this  legisla- 
tion that  fines  in  excess  of  2  per  cent,  per  month  are  oppressive  and  unreason- 
able, by  policy  of  law.  That  policy  is  put  in  the  form  of  explicit  atatuiory 
mandate  as  to  all  associations  which  are  subject  to  the  operations  of  the  act  of 
1879,  whether  by  subsequent  incorporation,  or  by  previous  incorporation  and 
subsequent  acceptance. 

As  to  the  time  anterior  to  the  statute,  we  feel  no  hesitancy  in  saying  that 
a  monthly  penalty  of  10  per  cent.,  repeated  by  arithmetical  progression  with 
each  succeeding  default,  was  clearly  oppressive,  extortionate,  and  unreason- 
able, by  policy  of  law,  and  by  the  teachings  of  the  enlightened  conscience  of 
man.  The  effect  of  such  a  taint  upon  a  by-law  is  to  render  it  void,  and  hence 
we  are  not  called  upon  to  fix  upon  any  rate  of  fine  which  would  have  been 
reasonable,  and  hold  the  by-law  good  for  that  rate,  and  void  only  as  to  the 
excess.  The  taint  is  fatal  to  its  validity,  and  it  is  therefore  without  any  force. 
The  purpose  of  the  fine  is  merely  to  enforce  the  payment  of  the  dues  and  in- 
terest, and,  as  this  is  only  an  obligation  for  the  payment  of  money,  the  extor- 
tionate character  of  the  penalty  becomes  the  more  conspicuous  in  proportion 
to  the  amount  by  which  it  exceeds  the  ordinary  rate  allowed  by  law,  and  by 
general  consent,  for  the  use  of  money.  No  sound  reason  can  be  advanced  for 
the  necessity  of  exacting  so  gross  a  penalty  for  a  mere  omission  to  pay  a  debt. 

The  question  has  been  before  other  courts  than  ours,  and  has  been  adjudged 
in  accordance  with  the  principles  stated.  Thus,  in  Ohio,  the  legislature  of 
the  state  expressly  authorized  building  and  loan  associations  to  levy  and  col- 
lect from  their  members  "such  sums  of  money,  by  rate  of  stated  dues,  fines, 
*  *  *  as  the  corporation  by  its  laws  may  adopt.*'  Here  would  seem  to  be 
an  unlimited  authority  to  the  associations  to  impose  any  amount  of  fines  they 
might  see  fit;  but  the  supreme  court  of  Ohio  said,  in  a  case  arising  under  its 
provisions:  ''It  is  to  be  i^gretted  that  the  legislature  was  not  more  specific  in 
makiug  the  grant  of  power  thus  intended  to  be  conferred.  *  *  *  That 
there  are  limits,  however,  beyond  which  the  corporation  by  its  by-laws  cannot 
go,  is  undoubted.  (1)  The  amount  of  the  fine  must  be  reasonable;  (2)  it  can 
be  imposed  only  by  way  of  punishment  for  some  delinquency  in  the  perform- 
ance of  a  duty  which  the  member  may  owe  to  the  corporation  by  reason  of  bis 
memkjership;  (3)  it  is  unreasonable,  and  therefore  we  assume  that  the  i^is- 
latur  Aid  not  intend  that  more  than  one  fine  should  be  Imposed  for  the  same 
delinquency."  Hagerman  v.  Building  Aas^n,  25  Ohio  St.  186;  Building 
Ass'n  V.  Gallagher^  Id.  208. 

In  Endlich  on  Building  Associations,  §  412»  the  writer  says:  '*But  the 
courts  have  been  unanimous  in  discountenancing  a  repeated  Imposition  of 
the  same  fine  increased  every  time,  upon  the  principle  of  arithmetical  progres- 
sion. Thus,  where  the  fine  upon  each  share's  dues  in  arrear  was  for  the  fiist 
month  12  cents,  for  the  second  month  37  cents,  for  the  third  month  75  cents, 
and  for  the  fourth  month  $1.25,  and  for  every  following  month  50  cents  more 
than  the  amounts  charged  in  the  preceding  one,  the  rate  was  held  to  be  unrea- 
sonable and  exorbitant;"  citing  Building  Ass^n  v.  QallieTf  cited  by  Birds- 
BYS,  J.,  in  Locm  Ass'n  v.  Webster,  25  Barb.  263.  Mr.  Endlich,  In  section  413 
of  his  excellent  work,  says:  "The  proper  measure  of  fines  is  the  real  damage 
the  building  association  sustains  from  the  failure  of  a  member  to  pay  bis 
dues,  which  damage  is  really  equal  to  interest  upon  the  amount,  together  with 
the  proportion  coming  to  it  from  the  then  attainable  premiums  upon  the  saleof 
money.    The  fine  should  be  slightly  in  excess  of  this,  so  as  to  make  it  more 
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profitable  to  the  member  to  paj  promptly  than  to  lag  behind.  *  *  *  A 
fine  of  from  one  to  two  per  cent«  per  moath  would  in  nearly  all  cases  be  suf- 
ficient and  just/' — citing  Loan  Ass'n  v.  Thomson*  52  Ga.  427.  While  we 
express  no  binding  opinion  upon  this  subject,  as  it  is  not  necessarily  before  us, 
there  is  much  good  sense  in  the  suggestion,  and  the  amount  of  the  reasonable 
fine  Intimated  in  such  cases  seems  to  accord  very  closely  with  the  amount  fixed 
by  our  own  law  of  1879. 

The  argument  that  only  one  fine  could  be  imposed,  because  the  legislature 
could  not  be  presumed  to  hare  intended  to  authorize  more  than  one,  is  not 
applicable  in  the  present  case,  because  we  are  construing,  not  a  legislative 
enactment,  which  must  be  enforced  as  far  as  may  be,  but  a  by-law  of  a  cor- 
poration which  is  plainly  in  violation  of  the  principles  we  have  stated,  and 
therefore  of  no  effect  whatever.  In  Maryland,  the  same  ruling  appears  to 
have  been  made,  In  the  cases  of  Shannon  v.  Building  Asa^n^  36  Md.  383,  and 
BuUding  As8*n  v.  Lewin,  38  Md.  445.  The  general  rule  that  by-laws  of  cor- 
porations must  be  reasonable,  and  must  not  be  oppressive,  on  peril  of  inva- 
lidity, is  such  familiar  doctrine  that  a  citation  of  authorities  in  support  of  it 
is  unnecessary.  In  £ndlich  on  Building  Associations,  at  section  271,  it  is 
said:  ''And  all  by-laws,  to  be  binding,  must  be  in  conformity  (1)  with  exist- 
ing and  supreme  laws;  *  *  *  (2)  with  the  charter,  its  letter  and  spirit; 
1 8)  with  reason  and  equity."  Ang.  &  A.  Corp.  §  347.  The  same  rule  ex- 
ists as  to  ordinances  of  municipal  governments,  as  was  held  in  Kneedler  v. 
Borough  of  NorrUtoum,  100  Pa.  8t.  368.  , 

For  the  reasons  we  have  stated  we  hold  that  the  by-law  of  the  plaintiff 
imposing  the  10  per  cent,  penalty  in  question  is  unreasonable  and  oppressive, 
and  therefore  invalid  and  of  no  effect. 

It  is  acgued,  however,  that  the  fines,  or  some  of  them,  were  voluntarily 
paid  by  the  defendant,  and  therefore  cannot  be  recovered  back.  This  is  not 
AH  action  to  recover  back  the  illegal  fines,  but  a  scire  faoi<i8  by  the  association 
on  the  mortgage  given  by  the  defendant,  and  the  question  is,  for  what  amount 
shall  judgment  be  entered?  or,  rather,  how  much  is  legally  due  on  the  mort- 
gage? d^ere  is  a  dear  distinction  between  a  suit  to  recover  back  moneys 
w£ch  have  been  paid  by  mistake,  either  of  law  or  fact,  and  interposing  as  a 
defense  such  payments  as  could  not  have  been  recovered  on  account  of  their 
illegality.  In  the  latter  class  of  cases  the  payments,  as  a  rule,  are  credited  on 
the  amount  legally  due.  This  is  always  done  in  cases  of  usurious  payments 
where  the  obligation  is  still  outstanding.  We  can  see  no  difference  in  prin- 
ciple between  that  class  and  the  present  While  it  may  be  true  that  the  fines 
are  no  part  of  the  mortgage  debt,  it  is  also  true  that  they  are  moneys  paid  by 
defendant  to  plaintiff  in  consequence  of  a  relation  of  debtor  and  creditor  exist- 
ing between  them,  and,  if  the  creditor  has  no  right  to  reodve  them  as  fines, 
they  have  no  right  to  receive  them  in  any  other  capacity  than  as  creditor. 
Beiiiff  received  by  a  creditor,  it  is  obvious  the  moneys  thus  paid  must  be 
Implied  to  whatever  was  legally  due.  Even  if  the  question  depended  upon 
whether  the  defendants  made  the  payments  distinctively  as  for  fines,  the  evi- 
dence is  not  at  all  clear  that  such  was  the  fact.  A  gross  sum  was  paid,  of 
which  the  fines  were  a  part,  but  no  specific  receipt  was  given,  and  the  credits 
entered  on  the  account  were  in  aggregate  sums.  But  we  think  this  feature 
of  the  case  quite  immaterial,  since  the  payments,  so  far  as  the  fines  are  con- 
cerned, were  for  illegal  demands  which  the  plaintiff  could  not  claim,  and 
having  received  them,  cannot,  either  in  law  or  in  conscience,  retain  them. 
The  question  in  this  proceeding  is  only  how  much  is  legally  due  upon  the 
obligation  in  suit,  and,  in  determining  that  question,  credit  should  be  given 
tor  idl  moneysdaimed  and  received  as  fines. 

Judgment  reversed,  and  record  remitted,  with  directions  that  the  amount 
due^  if  any,  upon  the  mortgage  in  suit,  be  determined  in  accordance  with  the 
foregoing  opinion. 
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Hoop  9.  Anb'ebson. 

{Supreme  Obvrt  of  Pienntyivania,    October  3, 1887.) 

TbIAL— QUBBTION  OF  FaCT  FOB  JUBT. 

upon  the  audit  of  the  accounts  of  A.  and  B.,  road  commissioners,  A.  was  eotltlad 
to  certain  credits,  for  which  B.  obtained  credit  in  bis  accoani  upon  his  promise  to 
repay  the  same  to  A.  A.  afterwards  bronglit  suit  against  B.  to  recover  the  amount 
of  these  credits,  B.  having  failed  to  repay  him.  Upon  the  trial.  A.  testified  as 
above,  and  B.  contradicted  his  testimony  entirely,  ffefd^  that  the  question  was  one 
of  fact  for  the  jury,  and  was  properly  submitted  to  tliem. 

Error  to  court  of  common  pleas,  McKean  county. 

Assumpsit  by  A.  Anderson  against  James  Hoop. 

The  following  facts  appeared  on  the  trial,  before  Olmsted,  P.  J.: 

The  plaintiff,  defendant,  and  Thomas  L.  Kane  acted  as  state  road  oommi»» 
sioners  under  the  provisions  of  an  act  of  the  general  assembly  entitled  *' An  act 
appointing  commissioners  to  lay  out  a  state  road  from  Kane  to  La  Fayette»  hi. 
McKean  county,  approved  the  eighteenth  day  of  December,  A.  D.  ISTS.*^ 
F&mph.  Laws  1874,  p.  456;  Appendix,  1873.  By  this  act  they  were  jointly 
charged  with  the  duty  of  viewing,  laying  out,  and  constructing  a  state  road  frofa 
Kane  station,  on  the  Philadelphia  &  Erie  Railroad,  to  La  Fayette,  in  La  Fayette 
township,  McKean  county,  with  power  to  levy  and  assess  a  tax  of  10  mills  on 
the  dollar  on  all  property  in  the  townships  through  which  the  road  should  pass*. 
to-wit,  the  townships  of  Wetmore,  Hamlin,  and  La  Fayette»  and  collect  Uie 
same  as  county  taxes  are  collected  by  law.  Before  entering  upon  the  duties 
of  their  office,  the  said  commissioners  were  required  to  give  bond,  with  at  least 
one  surety,  conditioned  for  the  faitlif ul  application  of  all  moneys  received  by 
them,  and  for  the  faithful  discharge  of  all  the  duties  of  their  office,  to  be  ap- 
proved by  the  court.  By  the  eighth  section  of  the  act  it  was  provided  "that- 
said  commissioners  shall  annually  settle  their  accounts  with  the  auditoss  of 
McKean  county,  and  shall  be  allowed  a  reasonable  compensation,  not  to  ex* 
ceed  two  dollars  and  fifty  cents  per  day  each,  for  the  time  they  shall  be  en- 
gaged in  laying  out,  opening,  and  making  said  road.''  Thomas  L.  Kane,  uui- 
der  the  provisions  of  the  act,  had  been  appointed  by  the  court  to  supply  a  ysp 
eancy  caused  by  the  declination  of  F.  W.  Mease,  one  of  the  persons  named  ia 
the  act.  The  said  commissioners  acted  for  the  full  term  of  six  years,  as  lim- 
ited in  the  last  section,  levied  a  tax  annually  on  the  property  of  the  said  town* 
ship,  and  annually  settled  their  accounts  with  the  county  auditors.  James 
Hoop  had  acted  for  the  commissioners  in  collecting  the  tax  duplicates  of  La 
Fayette  township,  but  had  nothing  to  do  individiudly  with  the  taxes  of  the- 
other  townships,  and  was  only  chargeable  jointly  with  his  co-oommissioneis* 
and  the  accounts  were  audited  between  the  commissioners  jointly  and  the  state 
road  fund.  When  the  county  auditors  were  settling  the  accounts  of  pubUe 
officers  in  1880,  the  commissioners,  Anderson  and  Hoop,  received  notice  from 
them  to  settle  their  final  accounts  as  state-road  commissioners.  The  day  be> 
fore  the  final  settlement  was  made,  they  went  to  the  house  of  William  S. 
Oviatt,  Esq. ,  (whom  the  said  commissioners  had  employed  as  a  clerk, )  to  make* 
up  an  account  for  the  auditors.  Thomas  L.  Kane  was  not  present.  It  did 
not  appear  that  he  took  any  part  in^  settling  the  account  with  the  auditors*. 
Gen.  Kane  and  Esquire  Oviatt  had  died  before  the  trial.  This  final  settlement 
was  entered  in  the  auditors'  report  for  the  year  1880,  and  no  appeal  was  ever 
taken  therefrom. 

The  plaintiff's  claim  against  the  defendant  in  this  suit  was  for  six  items, 
for  which  the  commissioners  obtained  credit  in  that  settlement,  amounting  to* 
•865.16.  The  ground  upon  which  Anderson  claimed  to  recover  these  items 
from  Hoop  was  that  the  latter  admitted  at  the  meeting  at  the  house  of  Esquire 
Oviatt  that  he  had  enough  of  state^road  money  in  his  hands  to  pay  tliese  items- 
and  his  own  charges  against  the  fund,  and  promised  Andacson  thati  if  the^ 
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claim  was  allowed  by  the  aadltors,  he  woald  pay  him  the  sum  of  the  several 
items  after  he  went  home,  as  he  did  not  have  the  money  with  him.  The 
plaintiff's  evidence  was  the  act  of  assembly,  Anderson's  testimony  to  this  ad- 
mission, and  promise  on  the  part  of  Hoop,  and  the  auditors'  report.  The  de- 
fendant denied  the  admission  and  promise,  and  testified  that  he  had  only 
about  $200  of  the  road  money  in  bis  hands  at  that  time. 

The  defendant's  counsel  objected  to  the  plaintiff's  offer  to  testify  to  the  al- 
leged admission  and  promise  on  the  part  of  defendant  as  incompetent.  The 
objection  was  overruled.    Exception.    (First  assignment  of  error.) 

The  plaintiff's  counsel  offered  in  evidence  the  auditors'  report,  for  the  pur- 
pose of  showing  that  the  items  testified  to  by  Mr.  Anderson  were  allowed  as 
credits  the  next  day  after  the  agreement  with  Mr.  Hoop;  to  show  that  there 
was  a  balance  found  due  the  fund  of  $202.40;  and  also  for  the  purpose  of  cor- 
roborating Mr.  Anderson's  testimony.  Admitted,  under  objections,  read,  and 
bill  sealed.    (Second  assignment  of  error.) 

Defendant  requested  the  court  to  charge: 

'^  First.  That  an  agreement  of  the  character  alleged  by  the  plaintiff,  made 
before  the  accounts  were  audited,  and  in  contemplation  of  the  audit,  and  tlie 
claims  of  the  commissioners  depending  largely  on  the  representations  they 
might  make,  thus  influencing  the  action  of  the  commissioners  who  were  par- 
ties to  it,  and  made  in  the  absence  of  and  without  the  concurrence  of  the  third 
commissioner,  is  against  public  policy,  and  cannot  be  enforced."  Anstver, 
**  We  cannot  affirm  this  point.    We  answer  it  in  the  negative. " 

**  Second,  The  auditors'  report  placed  in  evidence  by  plaintiff  shows  that 
the  account  of  the  commissioners  with  the  funds  were  duly  audited  by  the 
county  auditors,  under  the  provisions  of  the  act  of  assembly,  and  that  the 
plaintiff,  as  one  of  the  commissioners,  obtained  credit  for  the  items  against 
tlie  fund,  for  which  he  now  claims  to  recover  from  his  co-commissioners,  and, 
being  thus  used  to  reduce  the  fund  in  the  hands  of  the  commissioners,  he  can- 
not again  recover  on  the  alleged  promise.  In  this  respect  the  audit  is  bind- 
ing on  the  plaintiff  in  this  action."  Anatver.  "We  answer  this  point  in  the 
negative* — at  least,  the  conclusion  of  the  point." 

'*  Third.  The  settlement  made  by  the  auditors  has  to  be  taken  as  conclu- 
sive evidence  of  the  state  of  the  accounts,  and  no  action  can  be  maintained 
for  an  amount  existing  previous  to  it,  founded  on  items  presumed  to  have 
entered  into  and  been  merged  in  it."  Ansioer  of  the  Court.  **As  a  general 
proposition  this  point  is  correct,  but  we  cannot  affirm  it  so  far  as  to  say  that 
it  concludes  the  plaintiff,  and  prevents  his  recovering  in  this  action." 

^' Sixth,  That  these  state-road  commissioners  are  joint  debtors  to  the  fund 
for  any  amount  in  their  hands.  Their  accounts  with  each  other  are  to  be 
nettled  on  the  principles  of  a  copartnership,  and  neither  can  maintain  an  action 
of  assumpsit  against  his  co-commissioner  until  the  accounts  with  them  [himl 
have  been  settled,  and  a  balance  struck.  There  is  no  allegation  that  one  of 
the  commissioners.  General  T.  L.  Kane,  participated  in  or  had  any  knowledge 
of  the  alleged  settlement  between  Anderson  and  Hoop,  and  the  plaintiff  can- 
not recover  in  this  form  of  action."  Anstjoer  of  the  Court,  "We  cannot  af- 
firm this  point  by  saying  that  tlie  plaintiff  is  not  entitled  to  recover  in  this 
case  on  account  of  the  law  as  stated  in  this  point." 

^"^  Seventh,  If  the  6th  point  is  refused,  we  ask  the  court  to  charge  that  the 
alleged  promise  to  pay  the  plaintiff  the  amount  of  his  claim  cannot  support 
this  action,  unless  the  jury  are  satisfied  from  the  weight  of  the  evidence  that 
all  the  accounts  between  the  plaintiff  and  defendant  as  road  commissioners 
were  settled,  and  a  balance  struck  between  them. "  Ansioer  of  the  Court,  "  We 
cannot  affirm  this  point." 

**  Tenth.  Under  the  pleadings  and  evidence,  as  a  matter  of  law,  the  plaintiff 
cannot  recover,  and  the  verdict  should  be  for  the  defendant. "  After  reading 
this  point  to  the  jury,  the  court  said:  "We  assume  that  the  declaration  is 
v.llA.no.6— 35 
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with  the  common  coants  in  the  case,  and  we  answer  this  point  ii 
tive,  but  call  the  attention  of  the  jury  in  the  general  charge  to  tli 
on  the  question  of  fact,  which  we  consider  important  in  the  case, 
-which,  as  we  think,  the  case  depends." 

Verdict  and  Judgment  for  plaintiff,  $456.83;  whereupon  defei 
this  writ. 

J9.  D.  Hamlin  and  Sterrett  (ft  Rose^  for  plaintiff  in  error. 

The  contract  claimed  under  is  against  public  policy.  Bowers  v. 
Pa.  St .  74 :  Myers  v.  Hodges,  2  Watts,  381 ;  Story,  Ag.  §§  210, 211 ;  1 
Jur.  §§  316,  316;  Pickett  v.  School- Dintrict,  25  Wis.  551,  3  Amer. 
Wormley  v.  Wormley,  8  Wheat.  421 ;  Chamberlain  v.  McClurg,  8 
31 ;  Negley  v.  Lindsay,  67  Pa.  St.  217.  Plaintiff's  claim  was  settled 
guished  by  the  county  auditors.  Siggins  v.  Com,,  85  Pa.  St.  2' 
ampton  Co,  v.  ToJie,  24  Pa.  St.  305;  Northumberland  Co,  v. 
Watts  &  8.  542;  Broum  v.  White  Deer  Tp.,  27  Pa.  St.  109;  BU 
Allegheny  Co.,  51  Pa.  St.  160;  PotUr  Co,  v.  Osfjoayo  Tp,,  47  P; 
Assumpsit  cannot  be  maintained  under  the  facts  in  this  case. 
Johnson,  1  Bin.  191;  Andrews  v.  Allen,  9  Serg.  &  B.  241;  KiUa 
ton,  4  Watts  &  S.  16. 

W.  B,  Chapman  and  T.  A .  Morrison,  for  defendant  in  error. 

If  the  defendant  had  the  money  in  his  hands,  and  promised  to  pi 
plaintiff  when  they  returned  home  f fom  the  auditors*  settlement,  1 
did  not  come  within  the  statute  of  frauds.  Towtisend  v.  Long, 
143;  Justice  v.  Tallman,  86  Pa.  St.  147.  If  the  defendant  did 
have  the  money,  but  represented  to  the  plaintiff  that  he  did,  and 
duced  the  plaintiff  to  settle  with  the  auditors  as  if  he  had  been  pi 
fendant  is  estopped  by  his  own  declaration  from  denying  in  this  a 
had  the  money.  Dock  y.  Boyd,  93  Pa.  St.  92.  A  moral  obligat: 
ficient  to  support  an  assumption  to  pay  a  debt  barred  by  a  repor 
auditors  which  was  properly  filed,  and  had  become  a  judgment, 
which  no  appeal  was  taken.  8tebbin8  v.  County  cf  Craufford^ 
289,  and  cases  there  cited. 

Gordon,  J.    There  is  not  a  legal  proposition  in  this  case  that 

moment's  consideration.     The  whole  matter  was  for  the  jury,  anc 

the  court  was  concerned,  the  case  was  properly  submitted.    Am 

plaintiff  below,  swore  to  enough  to  make  out  his  case.    According  t 

ment  Hoop  had  money  sufficient,  and  more  than  sufficient,  to  pa; 

in  controversy;  but,  alleging  that  he  had  not  the  amount  with  hi 

posed  that  the  plaintiff  should  submit  his  claim  to  the  auditors,  aj 

to  be  credited  to  the  commission,  and  when  they  got  home  he  shou 

Anderson  did  so  submit  his  claim;  it  was  credited  accordingly,  andi 

as  Hoop  was  the  person  who  was  accountable  for  the  money,  be  thi 

a  credit  through  Anderson  of  some  $335  which  otherwise  would  ha\ 

in  the  auditors'  account  as  a  debit  against  him.    It  was,  in  fact,  t 

J  lent  of  80  much  money  loaned  to  apply  on  the  account  against  hir 

1  transaction  as  simple  as  this,  public  policy  h^  nothing  to  do. 

';f  Hoop,  "your  account  is  found  by  the  accounting  officers  to  be  corr 

^  over  to  me,  that  I  may  use  it  as  a  credit,  and  I  will  be  your  debi 

'I  amount."     How  is  it  possible  that  public  policy  can  be  involved  i 

I  such  as  this;  and  why  should  not  the  defendant  pay  as  he  contrai 

}\     ,  He  must  needs  pay  at  all  events;  if  not  as  for  a  debt  of  his  own, 

one  that  otherwise  would  have  been  audited  against  him.    So,  th( 

1  he  undertook  to  pay,  not  his  own  debt,  but  that  of  some  othbr  per 

^  postorous,  for,  if  he  made  the  assumption  at  all,  he  assumed  to  paj 
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JLnderson  had  advanced  for  his  benefit,  and  which,  even  as  oollector,  he  justly 
owed  Anderson.  It  is  true  that  Hoop  swore  to  a  very  different  state  of  facts 
than  those  detailed  by  Anderson,  but,  as  the  jury  did  not  believe  him,  he  has 
tliat  body  to  blame  for  his  mishap  rather  than  the  court.  The  judgment  is  af- 
firmed. 


Township  of  Shipfen  v*  Burungamb. 

{Supreme  C&urt  of  Permn^vania.    October  3,  1887.) 

Appxal—'Tiub  of  Taking — Township  OrFicEJ»— Aooountb  of  Supebvmobs— Auditor's 
Bjrtlkmbntb. 

The  accounts  of  the  supervisors  of  Shippen  township,  Cameron  county^  for  the 
year  ending?  March,  1885,  were  settled  by  the  auditors,  wliose  report  thereof  was 
entered  in  the  township  book  under  date  of  April  13,  1885.  This  report,  without 
date,  was  published  in  two  of  the  county  papers,  issued  April  16th.  On  Mav  8th 
a  copy  was  filed  in  the  office  of  the  clerk  of  the  quarter  sessions,  and  on  the  follow- 
ing day  with  the  township  clerk.  On  May  8th  a  citizen  and  tax-payer  of  the  town- 
ship appealed  on  its  behalf  from  the  decision  of  the  auditors.  Beld,  that  this  ap- 
peal was  within  the  time  prescribed  by  law,  and  that,  in  the  absence  of  clear  and 
satisfactory  evidence  of  Iraud  or  mistake,  the  date  affixed  to  such  reports  should  be 
regarded  as  conclusive  in  determining  whether  an  appeal  is  in  time  or  not. 

Error  to  court  of  common  pleas,  Cameron  county. 

Appeal  from  the  settlement  by  the  township  auditors  of  the  accounts  of  H. 
D.  Burlingame,  supervisor  of  Shippen  township.  In  the  issue  which  was 
framed*  Burlingame  (appellee)  was  plaintiff,  and  appellant  defendant.  A  rule 
to  strike  off  the  appeal  was  made  absolute,  and  defendant  took  this  writ.  The 
facts  are  stated  in  the  opinion. 

Newton  d  €Hreen,  for  plaintiff  in  error. 

A  party  cannot  he  deprived  of  his  right  of  appeal  by  the  willful  or  accidental 
act  or  omission  of  a  justice  of  the  peace,  when  he  is  ready  and  willing  to  com- 
ply with  all  the  legal  prerequisites  to  an  appeal.  Louderhack  v.  Boyd,  1  Ashm. 
380;  Read  v.  Dickinson,  2  Ashm.  224;  Snyder  v.  Snyder,  7  Phila.  391 ;  Kelley 
V.  Gilmore,  1  Wkly.  Notes  Cas.  73;  McUhaney  v.  Holland,  111  Pa.  St.  634,  5 
Atl.  Rep.  731 .  Records  import  absolute  verity.  Adams  v.  Bttz,  1  Watts,  425 ; 
Duff^.  Wynkoop,  74  Pa.  St.  300;  Rice  v.  Constein,  89  Pa.  St.  477.  A  party 
is  estopped  by  what  he  has  alleged  or  admitted  of  record.  Raxvck  v.  Becker, 
12  Serg.  &  R.  426;  Taylor  v.  Parkhurst,  1  Pa.  St.  200;  8paulding  v.  Elmers^ 
3  Pittsb.  306;  AndersofV a  Appeal,  4  Yeates,  35;  Greeley  v.  Thomas,  56  Pa.  St. 
35.  "A  supervisor  has  no  other  mode  of  settling  his  accounts,  as  such,  but 
before  the  township  auditors,  and  by  appeal  from  their  decision."  Dyer  v. 
Covington  Tp.,  28  Pa.  St.  186.  "  He  cannot  maintain  a  common-law  action 
against  the  township."  Broion  v.  White  Deer  Tp„  27  Pa.  St.  109.  "Their 
settlement  is  conclusive  except  on  appeal.  *'  Porter  v.  School  Directors^  18  Pa. 
St.  144;  Short  v.  QHson,  107  Pa.  St.  316. 

J,  C,  Johnson^  for  defendant  in  error. 

A  writ  of  error  does  not  lie  in  this  case.  Act  May  22, 1822,  (Purd.  Dig. 
702-704;)  Gangewere's  Appeal,  61  Pa.  St.  342;  Ruhlman  v.  Com.,  5  Bin.  24; 
Murphy  v.  Flood,  2  Grant,  Gas.  411;  Miller  v.  Spreecher,  2  Yeates,  162;  Linds- 
ley  V.  Malone,  23  Pa.  St.  24;  Broion  v.  Ridgway,  10  Pa.  St.  42;  Banning  v. 
Taylor,  24  Pa.  St.  289.  There  was  no  exception  taken  in  the  court  below,  and 
it  cannot  now  be  rnised.  Rank  v.  Rank,  6  Pa.  St.  215;  Dawson  v.  Robitison, 
3  Wkly.  Notes  Cas.  449;  Yeager  v.  Fuss,  9  Wkly.  Notes  Cas.  557;  Wright  v. 
Wood,  23  Pa.  St.  120;  Kenmerer  y.Edelman,  Id.  143;  Railroad  Co.  v.  Con- 
way, 112  Pa.  St  511,  4  Atl.  Rep.  362;  Dorman  v.  Turnpike  Co.,  3  Watts,  126; 
Williams  v.  Elliott,  4  Penny.  424.  The  appeal  was  taken  43  days  after  the 
account  was  settled;  that  is,  13  days  too  late.  Purd.  Dig.  1641,  pi.  42.  These 
papers  are  not  required  to  be  recorded,  and  are  at  best  only  public  and  official 
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writings,  and  may  be  explained.  Chapman  Tp.  y.  Herrold^  58  Pa.  St.  lOG; 
T?iomp9on  y.  Chase^  2  Grant,  Gas.  867 ;  Thame  v.  Iruura'nce  Co.^  80 Pa.  St.  15; 
Lotory  v.  MoMiUan,  8  F&.  St  157. 

Sterrett,  J.  The  account  of  defendant  in  error  as  one  of  the  saperviBori 
of  Shippen  township  for  the  year  ending  March,  1885,  was  settied  by  the  town- 
ship auditors,  and  their  report  thereof  entered  in  the  township  book  under 
date  of  April  13, 1885.  The  report,  without  date,  was  published  in  two  of 
the  county  papers  issued  on  the  sixteenth  of  same  month.  On  May  8th  a  copy 
thereof  was  filed  in  the  office  of  the  clerk  of  quarter  sessions,  and  on  the  fol- 
lowing day  a  similar  copy  of  the  account,  sworn  to  by  the  supervisors*  was 
filed  with  the  township  clerk.  On  the  day  the  report  was  filed  in  the  court  of 
quarter  sessions,  George  Edwards,  a  citizen  and  tax-payer  of  the  township, 
on  its  behalf,  appealed  from  the  decision  of  the  auditors  to  the  court  of  com- 
mon pleas,  and,  in  November  following,  the  court  directed  an  issue  to  deter- 
mine the  disputed  facts.  Plaintiff  below  thereupon  moved  for  a  rule  to  ahow 
cause  why  the  appeal  should  not  be  stricken  off.  Pending  the  rule,  he  also 
filed  a  declaration,  embodying  a  copy  of  the  auditor^s  report,  and  concluding 
thus :  "  This  report  was  dated  April  18, 1885.  Sworn  to  on  May  8, 1885.  and 
filed  with  quarter  sessions  clerk. "  It  was  not  even  alleged  that  these  dates 
are  erroneous,  or  that  the  report  had  been  made  before  it  purports  to  have  been. 
Depositions  having  been  taken  for  the  purpose  of  showing  that  the  settlement 
had  been  concluded  by  the  auditors,  and  entered  in  the  township  book  more 
than  80  days  before  the  appeal  was  taken,  the  rule  was  made  absolute,  and 
the  appeal  stricken  from  the  record.  It  is  contended  there  was  error  in  thus 
summarily  disposing  of  the  appeal,  and  we  think  there  was. 

The  evidence  upon  which  the  court  appears  to  have  acted  was  insufiftdent 
to  justify  the  conclusion  that  the  report  of  the  township  auditors  was  not 
finally  concluded  and  adopted  by  them  on  the  day  it  bears  date.  It  is  not  in- 
consistent with  the  fact  that  the  account  of  defendant  in  error  was  submitted 
to  the  auditors  in  March,  1885,  and  by  them  held  under  advisement  until  the 
day  the  report  bears  date.  There  is  nothing  to  sliow  that  the  date  appended 
to  the  report  was  unauthorized  by  the  auditors,  or  that  their  authority  in  the 
premises  had  been  previously  exhausted.  In  the  absence  of  clear  and  satis- 
factory evidence  of  fraud  or  mistake,  the  date  affixed  to  such  reports  should 
be  regarded  as  conclusive  in  determining  whether  an  appeal  is  in  time  or  not. 
If  it  were  otherwise,  tax-payers  and  other  interested  parties  might  often  be 
misled  to  their  injury. 

The  order  of  court  striking  off  the  appeal  is  reversed  and  vacated,  appeal 
reinstated,  and  procedendo  awarded. 


Shippbn  Tp.  v,  Lkwis. 

(Supreme  Court  of  Fmnsylvanick.    October  8,  1887.) 

Error  to  court  of  common  pleas,  Cameron  oounty. 

NewUm  A  Cfreen,  for  plaintiff  in  error.    J.  C.  Johuan,  for  defendant  in  error. 

Stbbrett,  J.  The  question  presented  by  thia  record  is  sabstantiaUy  the  same  as  that 
lost  disposed  of  in  Township  of  Shippen  y.  Biarlingctme^  anie^  547,  (No.  134,  Jnly  term,  1886.) 
B*or  reasons  given  in  opinion  filed  in  that  case  the  assignments  of  error  are  aostained. 
The  order  of  court  striking  off  the  appeal  Is  reversed  and  vacated,  appeal  reinstated,  and 
procedendo  awarded. 


1? 


Cooper  «.  Shaeffeb.  Adm'r. 

{Supreme  Court  of  Pennsylvania,    October  3,  1887.) 

1.  Insuranck— Life— By  Cbeditor— Waobrino  Policy. 

Where  the  disproportion  between  the  amount  of  a  policy  taken  ont  bv  a  creditor 
on  the  life  of  his  debtor  and  the  debt  thereby  secured  is  very  great,  as  where  the  in- 
surance is  $3,000,  and  the  debt  $100,  it  is  the  duty  of  the  court  to  declare  the  trans- 
action a  wager  as  matter  of  law. 
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2.   8aK»— EXTKWT  OF  CREmTOB*8  INTEREST. 

A  policy  taken  out  by  a  creditor  on  the  life  of  his  debtor  ought  to  be  limited  to 
the  amount  of  the  debt,  with  interest,  and  the  amount  of  premiums,  with  interest 
thereon,  during  the  expectancy  of  the  life  insured,  according  to  the  Carlisle  tables. 

Error  to  court  of  common  pleas,  Lebanon  county;  McPhebson,  Judge. 

Case  by  Allen  Shaeffer,  administrator  of  Daniel  Weaver,  deceased,  against 
Jacob  C.  Cooper,  to  recover  the  excess  of  a  policy  of  insurance  on  the  life  of 
said  Daniel  Weaver,  assigned  to  defendant's  assignor  as  security  for  a  debt, 
on  the  ground  that  the  transaction  was  a  wager.  The  facts  as  they  appeared 
on  the  trial  s^re  sufficiently  stated  in  the  opinion.  Verdict  for  plaintiff, 
•1,100.04*  and  judgment  thereon;  whereupon  defendant  took  this  writ. 

/.  P.  8.  Gobint  for  plaintiff  in  error. 

The  holder  of  the  policy  had  an  insurable  interest.  The  question  of  dispro- 
portion is  for  the  jury,  and  not  the  court.  GranVa  AdmWa  v.  Kline,  19  Wkly. 
Notes  Cas.  260.  A  man  may  Insure  his  life  for  the  beneGt  of  another,  or  may 
protect  a  creditor  by  assigning  to  him  a  policy  originally  taken  out  by  him- 
self on  his  own  life.  InsunmoB  Co.  ▼.  FranoBf  d4  U.  8.  561;  Insurance  Co. 
▼.  Sehatffery  Id.  457. 

Boeder  Boyer^  for  defendant  in  error. 

The  disproportion  between  the  policy  and  the  debt  secured  Is  in  Itself  evi- 
dence of  a  speculative  or  gambling  transaction.  Cammaeh  v.  Lewie,  15  Wall. 
643;  Gilbert  v.  Mooee,  104  Fft.  St.  74;  Cqreon'e  Appeal,  118  Pa.  St.  438;  6 
Atl.  Rep.  213;  Doumey  v.  ffoffer,  16  Wkly.  Notes  Cas.  185;  Dalby  v.  Insur- 
ance  Co.,  15  C.  B.  365;  Ineuranoe  Co.  v.  Shaeffer,  94  U.  S. 457;  Scott  v.  DicJt- 
son,  107  Pa.  St.  6;  Grant's  Adm'rs  v.  Kline,  19  Wkly.  Notes  Cas.  260,  9  Atl. 
Rep.  150. 

Sterkett,  J.  It  is  conceded  that  the  policy  of  $3,000  on  the  life  of  Weaver 
was  taken  out  and  immediately  assigned  to  Blouch  for  the  purpose  of  securing 
a  debt  of  $100,  due  by  the  former  to  the  latter.  Subsequently  one-half  inter- 
est in  the  policy  was  assigned  by  Blouch  to  plaintiff  in  error,  but  Weaver  was 
not  in  any  manner  a  party  to  that  transaction.  On  the  death  of  Weaver  the 
insurance  company,  recognizing  its  liability  for  the  amount  insured,  paid 
$1,800  thereof  to  Cooper,  and  the  residue  to  Blouch.  In  view  of  the  undis- 
puted facts,  the  learned  judge  of  the  common  pleas  held  that  the  disproportion 
between  the  insurance,  $3,000,  and  the  debt,  $100,  w^is  so  great  as  to  require 
him  to  say,  as  matter  of  law,  Uiat  the  transaction  was  a  wager,  and  that  the 
assignees  of  the  policy  had  no  right  to  retain  more  of  the  insurance  money  re- 
ceived by  them  than  the  amount  of  the  debt,  plus  the  premiums  paid  and  in- 
terest thereon.  In  this  he  was  clearly  right.  The  disproportion  is  so  great 
as  to  make  the  insurance  a  palpable  wager,  and  no  court  should  hesitate  to 
declare  it  so  as  matter  of  law.  It  has  heretofore  been  correctly  said  that  the 
sum  insured  must  not  be  disproportionate  to  the  interest  the  holder  of  the 
policy  has  in  the  life  of  the  insured,  but  we  have  never  found  it  necessary  to 
adopt  any  rule  by  which  such  dispropoi-tiouate  interest  may  be  determined. 
Speaking  for  himself,  our  Brother  Paxson,  in  QranVs  AdmWs  v.  Kline,  19 
Wkly.  Notes  Cas.  260,  9  Atl.  Rep.  150,  suggests  that  a  policy  taken  out  by  a 
creditor  on  the  life  of  his  debtor  ought  to  be  limited  to  the  amount  of  the  debt 
with  interest,  and  the  amount  of  premiums  with  interest  thereon,  during  the 
expectancy  of  the  life  insured,  according  to  the  Carlisle  tables.  This  appears 
to  be  a  just  and  practicable  rule. 

It  is  not  easy  to  define  with  precision  what  will  in  all  cases  constitute  an 
insurable  interest,  so  as  to  take  the  contract  out  of  the  class  of  wagering  pol- 
icies; but,  as  is  said  in  Corson's  Appeal,  113  Pa.  St.  438, 445,  6  Atl.  Rep.  213: 
''In  all  cases  there  must  be  a  reasonable  ground,  founded  on  the  relations  of 
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tlje  parties  to  each  other,  either  pecuniary,  or  by  blood  or  affinity,  to  expect 
some  benefit  or  advantage  from  the  continuance  of  the  life  of  the  assured. 
Otherwise  the  contract  is  a  mere  wager,  by  which  the  party  taking  the  policy 
is  directly  interested  in  the  early  death  of  the  assured.  Such  policies  have  a 
tendency  to  create  a  desire  for  the  event.  They  are  therefore,  independently 
of  any  statute  on  the  subject,  condemned  as  against  public  policy."  But,  in 
such  a  case  as  the  one  before  us,  where  the  disproportion  is  so  great,  there  can 
be  no  doubt  as  to  the  character  of  the  transaction.  There  is  no  merit  in  either 
of  the  specifications  of  error.    Judgment  affirmed. 


Sellers  and  Wife  v.  Heinbaugh  and  others. 
{Supreme  Court  of  Penntyivania.    October  17, 1887.) 

1.  Husband  and  Wifb— Wife's  Sepabate  Estate — Note  fob  Moitbt  Bobbowbd  to 

MAKE  Repairs. 

A  married  woman  is  not  liable  upon  a  bond  or  note  given  by  her  for  money  bor- 
rowed for  repairs  to  her  separate  estate,  and  actually  applied  to  that  purpose.^ 

2.  Same— Sureties— Subrogation. 

The  sureties  upon  such  a  note^  having  paid  thesaine,  are  merely  subrogated  to  the 
rights  of  the  holder,  and  are  not,  therefore,  entitled  to  recover  from  the  married 
woman  the  amount  thus  paid  out  by  them. 

Error  to  common  pleas,  Somerset  county. 

Assumpsit  by  David  Heinbaugh,  Andrew  Ck)ughenour,  and  Jonas  Meyers^ 
against  William  H.  Sellers,  and  Maggie  Sellers,  his  wife,  to  recover  the  amount 
paid  out  by  plaintiffs  upon  a  judgment  note  of  defendants  upon  which  the 
plaintiffs  had  been  sureties. 

On  the  trial  before  Baer,  P.  J.,  the  jury  rendered  the  following  special  ver- 
dict: ''The  jury  find  the  facts  in  this  case  to  be  that  Maggie  Sellers,  wife  of 
W.  H.  Sellers,  the  defendant,  owned  a  one-half  interest  in  a  grist-mill,  the 
dam  and  race  of  which  were  out  of  repair,  and  the  mill  so  constructed  that 
the  miller  could  not  make  good  flour;  that  she  borrowed  five  hundred  dollars 
from  John  Blubaugh  on  her  note,  with  her  husband  joining,  and  with  the 
plaintiffs  as  her  bail  on  the  note;  that  Blubaugh  loaned  the  money  on  the 
strength  and  faith  of  the  bail,  and  not  on  any  contemplated  repair  or  im- 
provement of  her  property;  that  her  purpose  in  borrowing  the  money  was  to 
procure  it  to  improve  and  repair  the  race,  dam,  and  mill,  and  that  the  money 
was  expended  in  making  the  improvements  and  repairs,  and  that  the  same 
were  necessary  to  be  made,  and  the  repairs  made  at  her  direction ;  that  tlie 
note  was  a  judgment  note,  and  was  entered  of  record,  and  ^fl,  fa,  issued 
thereon ;  that  thereupon  she  applied  to  the  court,  and  obtained  a  rule  to  show 
cause  why  the  writ  should  not  be  stayed  as  to  her,  and  her  name  stricken 
from  the  record  of  the  judgment;  which  rule  was,  on  ground  of  coverture, 
made  absolute;  and  they  further  find  that,  after  the  improvements  had  been 
made,  the  plaintiffs  paid  the  note  and  judgment,  part  thereof  to  the  sheriff, 
and  part  to  David  Y ought,  the  executor  of  John  Blubaugh,  deceased ;  that 
the  jury  are  ignorant,  in  point  of  law,  on  which  side  they  ought,  on  these 
facts,  to  find  the  issue;  that  if  upon  the  whole  matter  the  court  should  be  of 
opinion  that  the  issue  is  proven  for  the  plaintiffs,  they  find  for  the  plaintiffs, 
and  assess  the  damages  at  the  sum  of  $631.96;  but,  if  the  court  are  of  an  op- 
posite opinion,  then  we  find  for  the  defendants." 

The  court  directed  judgment  to  be  entered  on  the  apecUl  verdict  for  plain- 
tiffs.   Defendants  then  took  this  writ. 

lAs  to  the  validity  of  the  contracts  of  a  married  woman  in  the  different  8ttt«a,  see 
Sellmeyer  v.  Welch,  (Ark.)  1  8.  W.  Rep.  777,  and  note;  Brown  v.  Bowen,  (Mo.)  2  8.  W. 
Bep.  898 ;  Farrand  v.  Bcshoar,  (Colo.)  12  Pac.  Rep.  196. 
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W.  H,  Eoontz  and  Dennis  Meyers,  for  plaintiffs  in  error. 

It  has  never  jet  been  decided  that  a  married  woman  can  borrow  monej 
for  the  improvement  of  her  estate,  either  without  note  or  with  a  note,  with  or 
without  bail,  to  the  lender,  and  her  estate  be  held  liable  for  the  same.  On  the 
contrary,  it  has  been  expressly  ruled  to  the  contrary.  Beards  AdmW  v.  Bear. 
33  Pa.  St.  525;  Brunner's  Appeal,  47  Pa.  St.  73;  Lippincott  v.  Leeds,  77  Pa. 
St.  422;  Heugh  v.  Jtmes,  32  Pa.  St.  432;  Schlosser's  Appeal,  58  Pa.  St  493; 
Grosser  v.  Homung,  10  Wkly.  Notes  Gas.  463. 

Coffroth  cfe  Ruppel,  for  defendants  in  error. 

There  was  a  time  since  the  enactment  of  the  married  woman's  act  of 
eleventh  April,  1848,  when  it  was  doubted  whether  a  married  woman  could 
be  held  liable  for  improvements  or  repairs  to  her  separate  real  estate;  but 
this  doubt  has  long  since  been  banished,  and  it  is  as  authoritatively  settled  sis 
any  question  can  well  be,  that  she  is  liable.  Heugh  v.  Jones,  32  Pa.  St.  432; 
Murray  v.  Keyes,  35  Pa.  St.  384;  Lippincott  v.  Hopkins,  57  Pa.  St.  328; 
Finleg's  Appeal,  67  Pa.  St.  453;  Lippincott  v.  Leeds,  77  Pa.  St.  420;  Kuhns 
V.  Tumey,  87  Pa.  St,  497;  Appeal  of  Savings  Bank,  95  Pa.  St.  329.  A  rea- 
sonable extension  of  this  ruling  would  entitle  plaintiffs  to  recover. 

Gbeen,  J.  That  a  married  woman  is  liable  for  repairs  to  her  separate  es- 
tate, made  at  her  request,  and  necessary  for  its  preservation  and  enjoyment, 
is  well  settled.  It  is  sufficient  to  refer  to  Lippincott  v.  Hopkins,  57  Pa.  St. 
328;  Lippincott  v.  Leeds,  77  Pa.  St.  420.  It  is  equally  weU  settled  that  her 
bond  or  note  given  for  borrowed  money  is  void.  Even  her  judgment  given 
for  the  purchase  money  of  real  estate  can  only  be  enforced  against  her  as  to 
the  particular  property  purchased.  Patterson  v.  Robinson,  25  Pa.  St.  81,  and 
Ramhorgefs  Adm'r  v.  Ingrafiam,  38  Pa.  St.  147.  That  even  the  land  can  be 
held  in  such  case  rests,  not  upon  the  act  of  1848,  but  upon  the  principle  that 
a  conveyance  to  Sk/eme  covert,  and  her  confession  of  judgment  for  the  pur- 
chase money,  are,  taken  together,  a  substantial  conveyance  upon  condition  of 
the  payment  of  the  price,  and  therefore  she  will  not  be  allowed  to  retain  both 
the  price  and  the  land.  We  are  now  asked  to  go  a  step  further,  and  bold  that 
when  a  married  woman  borrows  money  upon  her  contract  obligation,  for  the 
purpose  of  improving  her  separate  estate,  and  actually  so  applies  it,  she  may 
be  held  liable  for  its  repayment.  We  decline  to  take  this  step.  Even  were 
we  so  inclined,  the  cases  of  Beards  Adm'r  v.  Bear,  33  Pa.  St.  525,  and  Brtm- 
ner^s  Appeal,  47  P^  St.  67,  are  directly  in  the  way.  In  the  case  in  hand 
Mrs.  Sellers,  one  of  the  plaintiffs  in  error,  borrowed  the  money  from  Blu- 
baugh,  and  gave  a  judgment  note  therefor,  with  the  defendants  in  error  as 
ber  bail.  The  special  verdict  informs  us  that  Blubaugh  loaned  the  money 
upon  the  strength  and  faith  of  the  bail,  and  not  on  any  contemplated  repair 
or  improvement  of  the  property;  that  Mrs.  Sellers'  purpose  in  borrowing  the 
money  was  to  enable  her  to  improve  and  repair  her  separate  real  estate,  and 
that  such  repairs  were  necessary  to  be  made;  and  that  the  money  was  act- 
ually applied  to  this  purpose  by  her  direction.  In  Heugh  v.  Jones,  32  Pa. 
St.  432,  it  was  said  that  a  married  woman's  separate  estate  might  "possibly" 
be  liable  for  debts  contracted  for  the  improvement  of  her  separate  estate, 
when  the  money  is  so  applied.  This  point,  however,  was  not  then  decided, 
and  has  not  been  decided  since,  excepting  in  so  far  as  it  has  been  covered  by 
the  later  cases  above  mentioned. 

When  the  judgment  in  this  case  was  entered,  Mrs.  Sellers'  name  was,  upon 
her  application,  stricken  out  of  the  record  of  the  judgment  and  execution  is- 
sued thereon,  upon  the  ground  of  coverture.  The  bail  then  paid  the  money, 
and  commenced  this  proceeding  to  recover  it  from  her.  It  is  plain  that  Blu- 
baugh could  not  have  recovered  against  Mrs.  Sellers.  As  between  them,  it 
was  a  mere  loan  of  money  upon  the  faith  of  the  bail.    He  gave  no  credit  to 
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Mrs.  Sellers,  her  improvements,  or  her  property.  A  bill  for  necessaries  for 
the  support  of  Mrs.  Sellers  and  her  family  could  not  be  recovered  in  sach  cir- 
cumstances. Are  the  sureties  in  any  better  position  than  the  lender?  We 
thinly  not.  They  are  subrogated  to  his  rights,  nothing  more.  The  fact,  if  it 
be  so,  that  they  became  bail  upon  the  representations  of  Mrs.  Sellers  that  the 
money  was  to  be  applied  to  the  repairs,  was  not  found  by  the  jury  in  their 
special  verdict,  and  our  judgment  must  be  based  upon  the  facts  they  have 
found,  and  not  upon  those  they  have  omitted  to  find. 

Nor  would  Blubaugh  have  any  equity  to  be  subrogated  to  the  rights  of  the 
mechanics  or  materisd-men  who  made  the  repairs.  As  before  otoerved,  he 
loaned  his  money  on  the  strength  of  the  bail.  Mrs.  Sellers  could  have  ren- 
dered herself  and  her  property  liable  for  the  repairs  to  the  mechanics  or  ma- 
terial-men with  whom  she  contracted.  She  could  also  have  mortgaged  her 
estate,  with  the  consent  of  her  husband,  to  raise  the  money  to  pay  them.  The 
power  to  borrow  money  upon  a  mere  personal  obligation,  therefore,  is  not 
necessary  for  the  use,  enjoyment,  and  repair  of  the  separate  property;  and  be- 
cause it  is  not  necessary,  and  is  not  given  by  statute,  we  must  reverse  this 
judgment. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


BiOHABDS  and  another  o.  Allkn. 
{Bapreim  Court  <tf  PmrnMiilnania,    October  8, 1887.) 

PaKTKBBSHIP— RlQHTS  OF  FlBX  AHD    FbTTATB    CbXDITOBS— LbVT  OF    iKDnriDVAL  JUM- 
MENT. 

A  constable  levied  executions,  issued  against  the  individual  members  of  a  finn, 
upon  the  firm  property.  Before  sale  the  sheriff  levied  an  execution  on  the  firm 
property,  issued  on  a  judgment  against  the  firm.  Hddy  that  the  sale  under  the 
constable's  writ  only  passed  the  interest  of  the  individuals  in  the  firm,  and  thesale 
under  the  sheriff's  writ  passed  the  firm  property;  and  the  vendees  onder  the  con- 
stable's sale  would  only  be  entitled  to  relief  after  the  satisfaction  of  the  execution 
levied  by  the  sheriff.^ 

Error  to  court  of  common  pleas,  Warren  county. 

Gordon,  J.  We  may  admit  for  the  purposes  of  this  case,  however  doubt- 
ful the  proposition,  that  a  constable  may  levy  an  execution  which  he  holds 
against  an  individual  member  of  a  firm  on  his  interest  in  the  goods  and 
assets  of  the  partnership;  yet,  even  with  this  admission,  the  case  in  hand  is 
by  no  means  determined  in  favor  of  the  plaintiffs  in  error.  The  constable^s 
levies  were  necessarily  confined  to  the  property  of  the  individuals  against  whom 
they  were  issued,  qua  individuals,  and  his  seizure  of  the  goods  of  the  firm 
was  a  trespass,  and  legally  void.  A  partnership  is  a  distinct  entity,  and  the 
joint  effects  belong  to  it,  and  not  to  the  several  partners.  Doner  v.  Stauffer, 
1  Pen.  &  W.  198.  It  follows  that  the  levies  on  the  goods  of  the  firm  of  Sar- 
gent &  Holt  for  the  several  debts  of  the  individual  members  of  that  firm  cre- 
ated no  lien  upon  those  goods,  and  were,  in  fact,  as  nugatory  as  though 
levied  upon  the  property  of  a  stranger.  Admittedly,  had  the  sale  been  on 
but  one  of  the  writs,  the  purchaser  would  have  taken  no  right  in  the  firm 
assets,  but  only  the  right  to  compel  an  account  with  the  continuing  partner; 
and  such,  also,  is  the  purport  of  the  first  section  of  the  act  of  the  eighth  of 
April,  1873.  If,  however,  a  levy  on  the  interest  of  a  single  partner  would 
have  created  no  lien  on  the  goods  in  controversy,  we  cannot  see  how  a  levy 
on  the  individual  interests  of  both  could  alter  the  legal  aspect  of  affairs,  for 
in  either  case  those  interests  were  several,  and  the  firm  rights  remained  unaf- 
fected. The  action  of  the  constable  did  not  deprive  the  partnership  of  the 
control  of  its  own  goods.    The  several  partners  still  continued  to  be  the  agents 

iflee  Powers  v.  Powers.  (V^is.)  35  N.  W.  Eep.  SB. 
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of  the  flrm ;  and  it  would  not  be  proper  to  say  that  a  sale  by  both  or  either 
of  them,  as  such,  would  not  have  passed  a  good  title  to  a  purchaser  of  those 
goods,  regardless  of  the  levies.  But  the  sherifTs  levy,  made  by  virtue  of  an 
execution  issued  on  a  judgment  against  the  partnership,  vras  a  lien  on  the 
goods  themselves,  and  his  sale  was  not  the  disposition  of  a  mere  right  in  the 
tirm,  but  of  the  property  itself ,  and  therefore  vested  in  his  vendee  the  absolute 
ownerahip  thereof;  leaving  to  the  constable's  vendees  the  right  to  have  so  much 
of  the  proceeds  of  the  sale  as  remained  after  the  satisfaction  of  the  sheriff's 
writ.  Had  there  been  no  levy  by  the  sheriff  on  the  property  in  question  un- 
til after  the  sale  to  the  plaintiffs,  their  case  would  have  been  different.  In 
that  event,  the  interest  of  both  parties  having  been  disposed  of,  there  would 
thereafter  have  been  nopartnership  in  existence;  hence  no  firm  goods  on  which 
to  levy.    Doner  v.  Staujffer,  supra. 

The  equities  of  partnership  creditors  depend  on  the  equities  of  the  partners, 
and  as  long  as  a  partner  continues  to  have  an  interest  in  the  partnership,  so 
long  do  the  equities  of  the  flrm  creditors  continue;  but  when  the  rights  of  all 
the  partners  have  been  disposed  of,  either  by  judicial  or  private  sale,  neither 
X>artner8hip  nor  partnership  rights  remain,  and  consequently  they  (the  cred- 
itors) have  no  longer  anything  to  wlilch  they  can  look  for  a  satisfaction  of 
their  claims  except  individual  responsibility.  But  as  a  levy  on  the  right  of 
a  partner  neither  divests  that  right  nor  dissolves  the  partnership,  clearly  the 
pow^er  of  the  firm  to  dispose  of  its  own  goods  is  not  thereby  affected,  and,  as 
a  consequence,  the  equities  of  firm  creditors  remain.  That  the  judgment  was 
executed  by  the  firm  subsequently  to  the  levies  by  the  constable,  even  though 
the  debt  for  which  it  was  given  was  contracted  after  those  levies,  is  not  of 
material  consequence.  It  was  nevertheless  a  debt  of  the  firm  for  the  payment 
ot  which  the  goods  might  have  been  assigned,  or  converted  into  cash,  and,  as 
the  levies  by  the  constable  created  no  lien,  the  property  was  entirely  free  for 
«eizaTe  on  Uie  execution  against  the  partnership.    The  Judgment  is  affirmed. 


Buff's  Appeal. 
(Supreme  Court  of  Pennsylvania,    October  24,  1887.) 

1.  Bakkbuptct— Suit  betwebn  Assigk sb  and  Advbbse  Oiaimant— Limitatiov— Plba 
oF«  BY  Amended  Answer. 

Rev.  8t  U.  8.  p.  975,  J  6057,  provides  that  no  suit  in  equity  shall  be  maintained 
between  an  assignee  in  bankruptcy  and  one  claiming  an  adverse  interest  in  anj 
property,  or  right  to  property,  transferable  to  or  vested  in  the  assignee,  iinleaa 
brought  within  two  years  from  the  time  the  cause  of  action  accrued  for  or  against 
such  assignee.  The  defendant  sold  some  land,  and  received  half  the  purchase 
money,  but  the  vendee  refused  to  pay  the  balance  when  due,  and  four  years  later 
went  into  bankruptcy.  Four  years  after  his  appointment  his  assignee  sued  for  nne- 
ciiic  performance.  Held,  that  the  act  of  congress  was  an  adequate  reply  to  such  a 
bill,  and  conclusive,  unless  the  assignee  can  relieve  himself  by  showing  circum- 
stances preventing  its  application  to  him,  and  an  amendment  of  defendant's  an- 
swer setting  np  this  defense  should  have  been  allowed. 

^  BQniTT — Laches— Specific  Performance. 

Defendant,  being  a  part  owner,  sold  an  undivided  and  andetermined  one-tenth 
interest  in  certain  coal  land,  to  one  who  paid  one-half  the  purchase  money,  but  re- 
fused to  pay  the  balance,  and  did  nothing  for  eight  years,  when  his  assignee  sued 
for  specific  perrormance.  A  railroad  had  been  built,  and  coal  mines  opened  on 
«ome  of  the  lands,  which  had  greatly  enhanced  in  value.  Heldf  that  neither  the 
eircu  III  stances  of  the  case,  nor  the  conduct  of  the  purchaser,  was  such  as  to  entitle 
plaintiff  to  relief  in  equity. 

Appeal  from  decree  of  court  of  common  pleas,  Westmoreland  county. 
Biil  for  specific  performance.    The  opinion  states  the  facts. 

Zand  <&  Keenan  and  Marchaud  &  Garther,  for  appellant. 
Unless  the  terms  of  the  contract  are  clear,  specific  performance  will  not  be 
deereed.    Story,  Eq.  Jur.  §  767;  Hammer  v.McBldcwney,  46  Pa.  St.  8d4. 
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Nor  when  the  evidence  is  uncertain.  Fuasell  v.  Rhodes,  2  Phila.  165.  The 
right  to  amend  is  no  longer  discretionary.  Act  March  21, 1806;  Young  ▼. 
Com.,  6  Bin.  88;  Franklin  v.Mackey,  16  Serg.  &  B.  117.  A  party  may 
amend  as  often  as  necessary.  Hamilton  v.  Hamilton's  Eafrs,  18  Pa.  St.  20. 
Neely^s  Appeal,  85  Pa.  St.  387.  Equity  always  refuses  aid  to  stale  demands. 
iSmith  V.  Clay,  Ambler,  645;  2  Story,  Eq.  1520;  Boone  v.  Chiles,  10  Pet.  177. 
Statute  of  limitations  may  be  raised  any  time  before  judgment.  Uptan  v. 
McLaughlin,  105  U.  S.  640;  Retzer  v.  Wood,  109  U.  S.  185,  3  Sup.  Ct.  Rep. 
164;  Bailey's  Assignee  v.  Qlover,  21  Wall.  342;  Wisumll  v.  Campbell,  93  U- 
S.  347;  Rosenthal  v.  Walker's  Assignee,  111  U.  S.395,  4  Sup.  Gt.  Rep.  882. 

Moorhead  <6  Head,  for  appellee. 

Nothing  in  equity  rules  gave  the  defendant  the  right  to  amend.  Bule  5S 
Eq.  Prac. ;  Act  May  4, 1864,  (P.  L.  775. )  The  amendment  waa  properly  denied . 
BverharVs  Appeal,  106  Pa.  St.  349;  Cook  v.  Bee,  2  Tenn.  Gh.  344.  It  wiU 
not  be  permitted  to  amend,  and  set  up  new  defense  at  the  hearing.  Campion 
V.  Kelle,  14  N.  J.  Eq.  229;  Upton  v.  McLaughlin,  105  U.  S.  640.  This  be- 
ing an  express  trust,  section  5057,  Bev.  St.  U.  S.,  does  not  apply.  Banks  t. 
Ogden,  2  Wall.  57;  Seymour  y.  Freer,  8  Wall.  202;  Boone  v.  Chiles,  10  Pet. 
177. 

Williams,  J.  The  contract,  the  specific  execution  of  which  is  sought  by 
this  bill,  was  made  on  February  6, 1872.  It  provided  for  the  sale  by  Buff 
to  J.  L.  Dillinger  of  the  one-tenth  part  of  about  1,000  acres  of  land  and  coal 
privileges,  of  which  Buff  was  part  owner,  in  Derry  township,  and  the  valley 
of  the  Big  Sewickley,  in  Westmoreland  county,  for  $10,000.  Of  the  purchase 
money,  one-half  was  to  be  paid  in  notes  at  ninety  days  and  four  months,  '^and 
the  balance  in  two  equal  annual  payments  from  the  first  day  of  March,  1872." 
The  notes  for  the  first  payment  were  given  and  have  been  paid.  The  other 
payments  have  not  been  made,  but  Dillinger  neglected  and  declined  to  make 
them,  alleging,  in  substance,  that  there  was  not  enough  of  value  in  the  pur- 
chase to  justify  it.  Four  years  after  the  last  payment  fell  due  Dillinger  be- 
came a  bankrupt,  and  in  1880  obtained  an  absolute  discharge  from  all  debts 
which  he  owed  on  the  seventeenth  April,  1878,  which  included  the  one-half 
of  the  purchase  money  due  on  this  contract,  and  the  interest  thereon.  The 
assignee  in  bankruptcy  some  four  years  after  his  appointment  filed  this  bill, 
asking  specific  execution  of  the  contract  of  1872  in  accordance  with  his  ver- 
sion of  it.  The  defendant  below  sought  to  avail  himself  of  the  protection  pro- 
vided by  the  act  of  congress  of  March  2,.  1867,  which  declares  that  "no  suit  at 
law  or  equity  shall  be  maintained  in  any  court  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest,  touching  any  property  or 
right  of  property  transferable  to  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee. "  The  court  was  of  opinion  that  the  defendant  was  not  en- 
titled to  the  benefit  of  this  act  without  setting  it  up  specially  in  his  answer  as 
a  bar  to  the  plaintiff^s  action.  The  defendant  then  asked  leave  to  amend  his 
answer  by  incorporating  into  it  a  paragraph  for  this  purpose,  but  leave  was 
not  granted.  In  this  the  court  erred.  The  act  of  congress  is  a  proper  and 
adequate  reply  to  the  plaintiff's  bill,  and,  unless  he  can  relieve  himself  from 
its  operation  by  showing  such  circumstances  aa  will  prevent  its  application  to 
him.  it  is  a  conclusive  one.  This  we  understand  to  be  the  rule  as  laid  down 
in  the  cases  cited. 

But  we  are  not  disposed  to  put  our  di^po^iition  of  this  case  upon  the  act  of 
congress  alone.  After  a  careful  examination  of  the  contract,  the  report  of 
the  master,  and  the  evidence,  we  are  satisfied  that  the  case  presented  is  not 
one  that  entitles  the  plaintiff  to  the  intervention  of  a  chancellor.  The  con- 
tract is  for  an  undivided  one-tenth  part  of  "lands  and  coal  privileges,"  of 
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which  Ruflf  was  part  owner,  situated  in  Derry  township,  and  the  valley  of  the 
Big  Sewlckley,  and  amounti  ng  to  1,000  acres.  It  describes  no  pari;icular  tract  or 
coal  privilege.  The  plaintiff  endeavored  to  show  that  a  tract  called  the  "  Ben- 
nett Tract"  was  one  of  those  in  contemplation  of  the  parties,  but  the  fair  balance 
of  the  testimony  is  against  him  on  this  question.  For  eight  years  after  the 
last  payment  fell  due  the  vendee  neither  perfoimed  on  his  part  nor  asked  per- 
formance. One-half  of  the  purchase  money,  according  to  the  plain  terms  of 
the  contract,  is  yet  unpaid,  except  as  it  has  been  paid  by  the  plaintiff's  dis- 
charge as  a  bankrupt.  Meantime  the  whole  situation  has  greatly  changed. 
A  railroad  has  been  built,  which  brings  these  lands  into  reach  of  the  market, 
and  greatly  enhances  their  value.  Goal  has  been  opened  on  some  of  them. 
Some  of  them  have  been  soid.  The  plaintiff,  having  laid  by  for  years  while 
these  things  have  been  going  on,  now  asks  to  have  the  benefit  of  a  contract, 
which  he  declined  to  perform  for  years  after  it  was  made.  These  are  not  tho 
circumstances  nor  is  the  conduct  on  the  part  of  a  purchaser  such  as  is  calculated 
to  move  the  conscience  of  a  chancellor.  The  plaintiff  below  should  be  left  to 
his  remedies  at  law. 

And  now,  October  7, 1887,  the  decree  of  the  court  of  oommon  pleas  of  West- 
moreland county,  directing  specific  execution  of  the  contract  set  out  in  the 
plaintiff's  bill,  and  the  payment  of  $9,057.11,  with  interest  thereon  and  costs, 
is  reversed,  and  the  plaintiff's  bill  is  dismissed,  at  costs  of  appellee. 


KuNGER  and  others  v.  Bicket  and  others. 
{Supreme  Cbtart  of  Pennsylvania,    October  31,  1887.) 

1.  GONSTITUTIOVAL  LaW— SPECIAL  LaTTO  BbQUIiATINO  Towm  AVD  BOBOUOSfr—BUZLDIHO* 

Obdinancbb. 

Const.  Pa:  art.  10,  i  7,  prohibits  the  legislature  from  passing  any  local  or  special 
law  reffalating  the  affairs  of  towns  or  boroughs.  Brightly,  Purd.  Dig.  164,  pro- 
vides for  the  incorporation  of  boroughs,  their  poweiB  and  duties,  inclnding  regulat- 
ing the  erection  of  frame  buildings.  The  coancil  of  a  borough  prohibited  the  erec- 
tion of  wooden  buildings  within  a  certain  prescribed  district,  and  provided  that 
persons  violating  the  ordinance  should  remove  the  building,  or  pay^  the  costs  of  re- 
moval. BM,  that  an  ordinance  of  a  borough  was  not  a  law  within  the  meaning 
of  the  ooiistitation,  and  the  oonnoil  had  tbe  power  to  pass  the  ordinance  in  qaea- 
tion. 

2.  Sam ■— Dub  Pbocbs  or  Law. 

Const.  U.  S.  art.  14,  {  1,  provides  that  no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law.  Ileid,  that  an  ordinance  prohibiting  the  erection 
of  frame  baildingiB  within  certain  limits  of  a  borough  did  not  violate  this  section. 

3.  MuNiciPAif  CoRPORATioira— Unlawfttl  EsacTioK  or  BuiLDiHo— TEABiira  Down. 

Plaintiff,  in  violation  of  an  ordinance  prohibiting  the  erection  of  a  frame  build- 
ing, being  warned  by  the  council  of  a  borough  not  to  pat  it  up,  began  to  do  so,  and 
the  high  constable  and  defendants  palled  it  down,  under  the  order  of  the  council. 
Heid,  that  the  act  of  defendants  was  lawful,  and  no  action  lies  against  them. 

Error  to  conrt  of  oommon  pleas,  Butler  county 

Lev.  McQuistiofit  Clarence  WcUherp  W.  A,  Forquer^  and  F.  M.  Eastman^ 
for  plaintiffs  in  error. 

Corporate  offices  of  boroughs  may  remove  nuisances.  1  Purd.  Dig.  210;  1 
Dill.  Mun.  Corp.  375, 879;  Downing  v.  MoFadden,  18  Pa.  St.  339.  The  town 
council  were  authorized  to  prevent  the  erection  of  wooden  buildings,  (Act 
June  8, 1885;  P.  L.  55;)  and  their  acts  will  not  be  interfered  with,  unless 
unreasonable,  (1  Dill.  Mun.  Corp.  383.) 

McCandlesSf  Thompson  <&  San,  for  defendants  in  error. 

The  borough  has  no  power  to  pull  down  a  building  erected  in  violation  of 
an  ordinance.  Kneedler  v.  Norristofon,  100  Pa.  St.  368.  A  wooden  build- 
ing, though  erected  in  vicdation  of  an  ordinance,  is  not  per  $e  a  nuisance. 
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Fields  V.  Stohley,  11  Wkly.  Notes  Gas.  344.  Where  the  penalty  for  the  erection 
of  a  building  is  a  fine,  its  destruction  is  a  wanton  act.  Verder  v^BUsworth^ 
10  Atl.  Rep.  89;  Sedg.  St.  &  Const.  Law,  465.  The  legislature  can  only  dele- 
gate the  power  which  it  can  legally  exerdse.  HadVner  y.  Williamaport^  15 
Wkly.  Notes  Gas.  188;  Durach^a  Appeal,  62  Fa.  St.  491;  City  of  WUlinn^- 
port  V.  McFadden,  15  Wkly.  Notes  Cas.  269.  Where  penalties  are  the  result 
of  disregard  of  notice,  the  specifications  of  the  notice  are  strictly  adhered  to. 
Strickland  v.  Ward,  7  Term  B.  631;  Mitchell  y.  CowgUh  4  Bin.  20;  Hansti 
y.  8pota,  7  Watts,  297. 

Paxson,  J.  There  are  17  assignments  of  error  in  this  case.  To  discuss 
tlieiu  in  detail  would  be  tedious.  I  can  best  dispose  of  them  by  indicating  the 
principles  of  law  involved.  This  was  an  action  of  trespass  vi  et  armis  quare 
clausum  /regit,  brought  by  the  plaintiffs  below  against  the  defendants  for 
demolishing  a  frame  building  in  the  course  of  construction,  in  the  borough  of 
Butler.  The  plaintifb  were  the  owners  or  lessees  of  the  building;  the  defend- 
ants were  citizens  of  Butler,  and  justified  under  the  authority  of  the  town 
council  of  that  borough.  On  the  seventh  day  of  April,  1886,  in  pursuance 
and  by  authority  of  an  act  of  assembly  entitled  '*  A  further  supplement  to  an 
act  regulating  boroughs,''  approved  the  third  day  of  AprU,  1851,  the  burgess 
and  town  council  of  the  borough  of  Butler  passed  an  ordinance  the  first  sec- 
tion of  which  provides  that  "no  person  or  persons  shall  erect,  or  cause  to  be 
erected,  any  frame  or  wooden  dwelling-house,  shop,  warehouse,  store,  carriage- 
house,  stable,  or  other  frame  or  wooden  tenement,  within  the  following  lim- 
its, viz.:  Main  street  at  the  intersection  of  Penn  street,  southward  to  the  in- 
tersection of  Wayne  street,  and  for  140  feet  on  either  side  of  said  Main  street, 
from  Penn  to  Wayne  street. "  The  second  section  prohibited  the  erection  of 
irame  buildings  within  other  designated  limits  of  said  borough,  without  a  per- 
mit from  councils.  The  third  section  provides  that  ^'any  person  or  persons 
violating  the  provisions  of  this  ordinance  shall  be  compelled  to  remove  the 
structure,  or  pay  the  costs  of  removal  by  councils,  with  the  addition  of  twenty 
per  centum,  and  also  pay  a  penalty  of  fifty  dollars  for  every  day  the  same 
shall  remain  standing  within  the  limits  prescribed  in  this  ordinance,'*  etc. 

The  plaintiffs  were  the  occupiers  of  a  frame  stable  situated  within  the  pre- 
scribed limits.  It  had  been  occupied  by  them  for  several  years;  was  situated 
in  the  closely  built  up  portion  of  the  borough ;  was  used  as  a  livery  stable;  and, 
it  was  alleged,  was  a  resort  of  disorderly  persons,  and  endangered  property  in 
the  vicinity.  On  the  morning  of  May  23,  1886,  the  building  was  destroyed 
by  fire.  The  next  morning  the  town  council  met,  and  passed  the  following 
resolution:  ''Besolved,  that  the  ordinance  passed  the  seventh  day  of  April, 
1886,  be  enforced  to  prevent  the  erection  of  frame  buildings  on  the  square 
bounded  on  the  north  by  a  ten-foot  alley,  east  by  a  twenty-foot  alley,  south 
by  West  Jefferson  street,  and  west  by  Washington  street;  and  that  the  lessees 
and  lessors  of  the  ground  inclosed  within  the  above  boundaries  be  notified  of 
this  action. "  A  copy  of  the  above  resolution  was  served  tlie  same  morning  upon 
the  plaintiffs.  The  same  afternoon,  in  defiance  of  the  ordinance  of  councils, 
and  of  the  notice  just  served  upon  them,  the  plaintiffs  commenced  to  rebuild 
the  stable  as  a  frame  building.  In  the  mean  time  the  town  council  assembled, 
and  passed  a  resolution  directing  the  high  constable  to  proceed  at  the  earliest 
possible  moment  to  remove  the  erection  made  by  the  plaintiffs.  In  pursuance 
of  this  direction  the  high  constable  and  th^ posse  summoned  by  him  for  that 
purpose  proceeded  to  take  down  and  remove  the  building  so  far  as  it  had  been 
rebuilt.  It  was  for  this  action  on  the  part  of  the  borough  authorities  that 
this  suit  was  brought.  The  court  below  held  that  the  ordinance  was  invalid, 
and  permitted  the  plaintiffs  to  recover. 

No  one  at  this  day  doubts  the  power  of  the  legislature  to  prohibit  the  erec- 
tion of  wooden  buildings  within  the  limits  of  a  city  or  borough.    It  is  a  po- 
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lice  regnlation  demanded  Id  many  instances  by  the  public  safety.  The  dan^ 
ger  of  fire  is  much  greater  in  the  case  of  wooden  buildings  than  in  those  of 
brick  or  stone.  Upon  this  ground,  and  upon  this  alone,  can  this  kind  of  leg- 
ialation  be  justified.  The  inconvenience  of  the  individual  citizen,  in  such 
cases,  must  give  way  to  the  public  convenience  and  safety.  Nor  can  it  be 
doubted  that  the  legislature  may  confer  the  same  power  upon  municipal  cor- 
porations, such  as  cities  and  boroughs.  They  are  but  subdivisions'  of  the 
state,  created  by  the  state  for  the  comfort  and  convenience  of  the  citizens 
dwelling  therein.  The  state  confers  upon  them  a  portion  of  its  sovereignty 
for  the  purpose  of  enabling  them  to  control  their  local  afiCairs.  All  this  is 
plain  enough.  The  court  below,  however,  held  that  the  ordinance  of  councils 
was  invalid  because  it  prohibited  the  erection  of  frame  buildings  in  only  a 
portion  of  the  borough;  that,  under  the  provision  of  the  constitution  prohib- 
iting special  or  local  legislation,  it  was  beyond  the  power  of  the  councils,  as 
it  was  beyond  the  power  of  the  legislature,  to  legislate  for  only  a  portion  of 
the  borough. 

Granted  the  constitutional  prohibition,  and  that  under  it  the  legislature  may 
not  pass  any  law  "regulating  the  affairs  of  counties,  townships,  wardSr 
boroughs,  or  school-districts,"  it  by  no  means  follows  that  where  the  legisla- 
ture, by  a  general  law,  confers  upon  a  borough  the  power  of  regulating  its 
local  affairs,  it  may  not  do  so  by  ordinances  that  are  special  In  their  character* 
The  object  of  the  constitutionid  provision  was,  clearly,  to  prevent  the  legis- 
lature from  interfering  in  local  affairs  by  means  of  special  legislation ;  and,  if 
the  town  councils  of  cities  and  boroughs  cannot  regulate  them,  then  they  are 
in  a  bad  way  indeed.  The  principle  contended  for  would  prevent  the  town 
councils  of  a  city  or  borough  from  passing  an  ordinance  to  pave  one  street, 
unless  it  also  provided  for  the  paving  of  all  other  streets  within  the  limits  of 
the  Biunicipality.  In  Baldwin  v.  City  of  Philadelphia,  99  Pa.  St.  164,  it 
was  decided  that  an  ordinance  of  the  city  was  not  a  "law"  within  the  mean- 
ing of  that  clause  of  the  constitution  which  declares  that  "no  law  shall  ex- 
tend the  terms  of  any  public  ofllcer,  or  increase  or  diminish  his  salary  or 
emoluments  after  his  election  or  appointment."  The  reasoning  of  that  case 
applies  equally  to  that  section  of  the  constitution  prohibiting  special  legisla- 
tion. 

Kor  is  the  ordinanee  in  conflict  with  article  14,  §  1,  of  the  constitution  of 
the  United  States,  which  says:  "Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. "  The  ordinance  con- 
fiscates no  man's  property.  It  forfeits  nothing.  It  merely  prohibits  the 
erection  of  buildings  of  a  character  acknowledged  to  be  dangerous  in  closely 
built  up  towns.  Moreover,  if  theordinance  had  been  general  in  its  character, 
and  had  prohibited  the  erection  of  frame  buildings  in  every  part  of  the 
borough,  it  might  have  been  open  to  the  objection  of  being  unreasonable,  and 
therefore  void.  The  only  reason,  as  before  stated,  why  such  prohibition  can 
be  sustained  at  all  is  the  danger  from  fire  to  surrounding  buildings.  Where 
such  reason  does  not  exist  because  of  the  rural  character  of  a  portion  of  the 
borough,  it  might  be  oppressive  and  unreasonable  to  apply  such  an  ordinance. 

We  are  of  opinion  that  the  ordinance  in  question  was  a  lawful  exercise  of 
power  by  the  town  council  of  the  borough  of  Butler.  This  brings  us  at  once 
to  the  question,  has  the  council  the  power  to  enforce  its  ordinance  against 
persons  who  openly  and  defiantly  violate  it?  We  do  not  think  the  power  of 
councils,  in  this  respect,  is  limited  to  enforcing  the  payment  of  the  fine  im- 
posed by  the  third  section  of  the  ordinance.  That  would  not  be  an  adequate 
remedy.  A  man  may  not  construct  an  inflammable  building  in  the  heart  of  the 
borough,  aud  defy  the  authorities  by  merely  paying  a  flne.  Otherwise  he 
could  preserve  such  building  to  the  terror  of  the  inhabitants.  The  third  sec- 
tion contains  the  further  provision  that  the  person  violating  the  ordinance 
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shall  be  compelled  to  remoyethe  structure,  or  pay  the  costs  of  removal  by  ooun- 
cil.  The  plaintiffs  were  warned  by  council  not  to  put  up  this  building.  They 
saw  proper  to  proceed,  in  defiance  of  the  ordinance  and  the  notice,  to  recon- 
struct it.  The  high  constable,  in  obedience  to  the  order  of  council,  proceeded 
to  tear  it  down.  In  this  there  was  neither  confiscation  nor  forfeiture.  It 
was  merely  the  enforcement  of  the  law  against  those  who  defied  the  law.  We 
are  of  opinion  th^Jb  the  act  of  the  defendants  was  lawful,  and  that  no  action 
lies  against  them  for  this  cause. 

We  need  not  discuss  the  case  of  Field  y.  Stokeley^  99  Pa.  St  306.  In  thut 
case  the  building  had  been  erected  in  violatioa  of  a  similar  ordinance,  and 
was  demolished  by  the  mayor.  But  there  was  no  action  by  city  councils. 
The  mayor  proceeded  upon  his  own  responsibility.  He  justified  upon  the 
ground  that  it  was  a  public  nuisance,  and  in  this  he  succeeded.  The  jur}* 
found  that  it  was  such  nuisance.  Every  frame  building  erected  in  a  closely 
built  up  portion  of  a  town,  in  violation  of  a  lawful  ordinance  prohibiting  it, 
may  be  said  to  be  a  nuisance,  owing  to  the  danger  from  fire.  But  it  is  not 
such  a  nuisance  per  se  as  would  justify  a  private  person  in  abating  it.  Hut 
when  it  comes  to  a  question  of  the  power  of  ^uncil  to  abate  it,  and  enforce 
its  ordinance,  we  have  an  entirely  different  question  before  us. 

Of  course  all  we  have  said  applies  only  to  such  buildings  as  are  erected  sub- 
sequent to  the  passage  of  the  ordinance.  Buildings  erected  before  are  not 
affected  by  it.  They  are  entitled  to  stand  until  such  time  as  they  come  to  be 
rebuilt  by  reason  of  decay,  destruction  by  fire,  or  other  cause. 

What  we  have  said  covers  the  case  f  ully»  and  renders  the  discussion  of  other 
points  unnecessary.    Judgment  reversed. 


Jenkins  v.  Anderson  and  others. 
(Supreme  Cbwi  of  Peniuyivatua,    October  81,  1887.) 

1.  JUDGMBKT— BUBATION— PBMUMPTION  OF  PaTMBNT— QUBETTIOir  FOB  JUBT. 

Defendant,  in  1853,  purchased  under  a  written  agreement  an  interest  in  a  saw- 
niill,  paying  part  cash,  and  giving  his  judgment  notes  for  the  balance,  payable  in 
one,  two,  and  three  years.  Shortly  after  receiving  them,  plaintiff  enterra  up  judg- 
ment upon  them.  In  1876  plaintiff  brought  this  icirefaciat  to  revive  the  judgment. 
Upon  the  articles  of  agreement  in  1867,  there  was  indorsed  a  payment  of  $69.45. 
The  court  instructed  the  jury  that  after  20  years  the  presumption  was  that  a  judg- 
ment had  been  paid,  but  that,  if  any  payment  had  been  madeduring  that  time  upon 
it,  the  presumption  would  be  removed,  and  it  was  for  them  to  determine  whether 
the  $69.45  was  paid  upon  the  Judgments  or  not.  Held,  that  this  question  was  prop- 
erly left  to  the  jury  under  the  instruction. 

2.  DbpOSITIOV— SlONATDBB  OF  GOMMISSIONBR— AmBNDMBRT. 

A  deposition,  on  being  returned  to  the  court,  had  not  the  word  **oommSaBioner" 

affixed  to  the  name  of  the  person  talcing  it.    It  was  returned  to  him,  the  word 

added,  then  sent  back  to  the  court,  again  tiled,  and  notice  of  filing  served  on  the 

other  party.    Seld,  that  the  deposition  was  properly  admitted  in  evidence. 

8.  8et-0ff  and  Couatbb-Claiic— Unsettled  Aooounib— Scibb  Facias  to  Rbvivb  Judo- 

MKNT. 

Defendant,  in  an  action  of  scire  facku  to  revive  a  judgment,  offered  certain  datnis 
against  the  plaintiff,  being  unsettled  partnership  accounts,  as  aset-off,  and  the  court 
instructed  tnejury  that  the^  were  not  available  as  a  ground  of  recovery  agaiast 
the  plaintiff  in  this  proceeding.    Held,  that  the  instruction  was  proper. 

Error  to  oonrt  of  common  pleas,  Indiana  county. 

Plaintiff  ^s  assignor  sold  defendant  an  interest  inasaw-millin  1858,  and  took 
his  judgment  notes,  payable  in  one,  two,  and  tliree  years*  for  part  of  the  pur- 
chase money,  and  a  house  for  the  balance.  He  entered  up  judgment  on  the 
notes  very  shortly.  In  1876  a  scire  facias  was  issued  to  revive  the  judgment 
on  the  note  due  in  1855,  more  than  20  years  after  the  judgment.  On  the  ar- 
ticles of  agreement  given  defendant  for  the  purchase  of  the  saw-mill,  plaintiff's 
assignor  receipted  for  the  conveyance  of  the  lot,  and  also  for  the  three  judg- 
ment notes.    On  February  2, 1857,  he  receipted  for  969.45  on  the  agreement 
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There  was  nothing  to  show  to  which  of  the  three  Judgments  against  defend- 
ant this  payment  was  intended  to  apply.  Judgment  was  entered  on  the  scire 
facias  proceedings  after  default  in  October,  1877.  The  defendant  in  the  j  udg- 
ments  died  in  1881.  The  judgment  was  opened  in  1883,  on  motion  of  his  ad- 
ministrator. The  son  of  the  payee  of  the  judgment  notes,  at  the  time  of  the 
revival  of  the  judgment  in  1877,  credited  the  ^9.45  on  one  of  the  other  judg- 
ments, but  not  on  the  one  at  issue  in  this  case,  under  a  general  direction  from 
his  father  to  credit  that  sum  on  the  judgments.  Defendant  offered  claims 
against  the  plaintiff  arising  from  paitnership  dealings,  as  a  set-off.  The  dep- 
osition of  J.  D.  McClaran  was  introduced  by  plaintiff,  which,  when  it  was  re- 
turned, fkiiedto  have  the  word  '* commissioner'*  signed  after  the  name  of  the 
person  by  whom  it  was  taken.  It  was  returned  to  him,  the  word  added,  re- 
turned a  second  time  to  the  court,  filed,  and  notice  given  to  the  opposite  party. 

WaUon  dt  Telford  and  /.  M,  Leech,  for  plaintiff  in  error. 

Full  effect  can  be  given  to  a  plea  of  setoff  in  the  trial  of  a  scire  facias  to 
revive  a  judgment.  Hugg  v.  Brown,  6  Wliart.  474.  The  demand  may  be 
either  legal  or^equitable.  Murray  v.  Williamson,  3  Bin.  135;  Wolf  v.  Beales, 
^  Serg.  &  B.  244.  Plaintiff  had  the  right  to  apply  the  $69.45  to  any  judgment, 
and,  having  applied  it  to  a  prior  judgment,  is  concluded  from  extending  it  to 
this  one.  Speck  v.  Com,,  8  Watts  &  S.  328;  Seymour  v.  Sexton,  10  Watts, 
257.  The  presumption  of  payment  of  this  judgment  having  arisen,  plaintiff 
was  required  to  show  the  indoi-sement  was  made  with  the  knowledge  of  de- 
fendant, or  before  the  lapse  of  time  which  raises  the  presumption  of  payment. 
<Jremer's  Estate,  5  Watts  &  S.  831. 

Samuel  Cunningham  and  /.  N.  Banks,  tor  defendant  in  error. 

In  a  scire  facias  to  revive  a  judgment,  defendant  cannot  in  any  case  re- 
cover a  balance  in  his  favor.  Act  1705,  1  Smith,  Laws,  49.  Unsettled  part- 
nersnlp  accounts  cannot  be  used  as  a  set-off.  Wharton  v.  Douglass,  76  Pa.  St. 
273;  Stiles  v.  Daughertp,  16  Leg.  Int.  132;  Craig  v.  Rushton,  1  Wkly.  Notes 
Ois.  29;  SennettY.  Johtison,  9  Pa.  St.  835. 

Per  GiTRiAM.  The  principal  question  in  this  case  was  whether  the  pre- 
sumption of  payment  was  a  defense  to  the  plaintiff's  claim  upon  the  scire 
facias  to  revive.  This  question  was  left  to  the  jury,  under  proper  instruc- 
tions. The  sum  of  $69.45  was  paid  on  account  of  the  articles  of  agreement^ 
and,  as  an  acknowledgment  of  an  indebtedness  then  existing,  was  applicabJe 
to  the  entire  debt.  We  are  unable  to  see  any  error  in  the  admission  of  the 
deposition  of  J.  D.  McClaran,  nor  to  the  rulings  of  the  learned  judge  upon 
the  questions  of  set>ofl.    Judgment  affirmed. 


Appeal  of  CLEMAN& 

(Supreme  Court  of  Penruyhxinia.    October  81, 1887.) 

pABTinov—DaoBBB— Rights  of  Tbnaiit  by  Cubtesy. 

A  tract  of  land  was  partitioned  by  order  and  decree  of  court  in  1881.  A  motioh 
was  made  by  aporcbaser  of  a  purpart  bold  under  the  decree,  praying  that  the  plain- 
tiff in  the  partition  suit  should  show  cause  why  an  order  directing  certain  interest 
to  be  paid  to  plaintiiT  under  the  decree,  as  tenant  by  curtesy,  should  not  be  re- 
scinded and  set  aside.  Heldt  that  the  order  was  consistent  with  the  judgment,  and 
while  that  stands  the  order  would  stand,  and  the  motion  was  properly  overruled. 

Appeal  from  decree  of  court  of  common  pleas,  Washington  county. 

In  1876  the  defendant  in  error  filed  a  bill  for  the  partition  of  a  tract  of 
land;  claiming  to  have  a  life-interest  in  one-fifth  part.  Under  judgment  by 
consent  the  land  was  divided  into  three  purparts.  Two  of  these  were  taken 
by  the  parties  to  the  partition,  and  the  third  was  ordered  sold  subject  to  the 
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interest  of  the  defendant  in  error,  as  tenant  by  the  curtesy;  and  the  amount 
to  be  charged  was  then  fixed,  but  afterwards,  March  7,  1881,  it  was  reduced, 
and  put  at  $2,551.19,  to  be  paid  in  the  manner  set  out  in  the  order  of  sale. 
May  5, 1884,  the  plaintiff  in  error,  who  had  in  the  mean  time  purchased  the 
purpart,  sold  subject  to  the  curtesy  charge,  prayed  for  a  rule  on  the  defendant 
in  error  to  show  cause  why  the  decree  whereby  he  was  to  receive,  as  tenant 
by  the  curtesy,  interest  on  $2,551.19,  should  not  be  rescinded  and  set  aside. 
The  petition  alleged  that  the  land  partitioned  was  part  of  the  estate  of  the 
father  of  the  petitioner,  who  had  left  it  to  his  wife  during  her  life,  and  after 
her  death  to  his  children,  share  and  share  alike;  that  the  wife  of  the  defend- 
ant in  error,  who  waa  the  sister  of  the  petitioner,  had  died  before  her  mother, 
and  the  defendant  in  error  had  no  estate  in  curtesy ;  and  that  the  petitioner 
was  a  minor  at  th^  time  partition  was  made,  and  had  just  learned  his  legal 
rights.  To  this  a  demurrer  was  filed  alleging  that  petitioner  was  concluded 
by  the  decree,  and  that  he  was  guilty  of  laches,  and  that  the  court  had  do 
power  to  grant  the  relief.    The  demurrer  was  sustained* 

Henry  Gantz  and  Braden  dk  Miller^  for  appellants. 

There  can  be  no  tenancy  by  the  curtesy  of  a  remainder  vested  in  a  wife  if 
the  estate  continues  until  the  death  of  the  wife.  Cfiew  v.  Coiti.,  5  Rawle, 
160;  Jfitner  v.  Ege,  23  Pa.  St.  805;  8hoemaker  v.  Walker,  2  Serg.  &  E.  554. 
A  mistake  will  be  corrected  in  the  orphans^  court  where  no  rights  have  in- 
tervened. George^ 8  Appeal,  12  Pa.  St.  260.  If  the  error  appear  in  tl^a  plead- 
ings, it  will  entitle  the  party  to  relief.  Riddle's  Estate,  19  Pa.  St.  433;  Den^ 
nison  v.  GoeTiering,  6  Pa.  St.  404.  Where  a  judgment  is  sustained,  right  or 
wrong,  it  is  in  some  collateral  suit,  and  not  on  an  application  to  review  its 
own  records.  Painter  v.  Henderson,  7  Pa.  St.  48;  fferr  v.  Herr,  5  Pa.  St. 
428.  The  orphans'  court  will  reverse  its  decrees,  irrespective  of  the  statute, 
when  no  right  has  been  changed.  Mitcheson^s  Estate,  11  Wkly.  Notes  Gas. 
240;  George^ s  Appeal,  12  Pa.  St.  260.  It  is  a  common  practice  for  the  court 
of  common  pleas  to  set  aside  its  decrees  when  a  gross  wrong  would  be  per- 
petrated, and  rights  of  third  parties  have  not  intervened.  Beeh*s  Appeal,  15 
Pa.  St.  406.  Tlie  right  of  defendant  as  tenant  in  curtesy  was  not  adjudicated, 
and  it  cannot  be  Inferred  that  it  was  passed  upon  by  the  court.  Hibshman 
v.  DidUhan,  4  Watts,  183;  Lentz  v.  Wallace,  17  Pa.  St.  412;  Martin  v.  Ger^ 
nandt,  19  Pa.  St.  124;  Lewis'  Appeal,  67  Pa.  St.  165. 

'  John  Aiken  and  /.  W  <&  A.  Donnan,  for  appellee. 

The  decree  was  conclusive  on  all  parties  to  the  record,  and  all  parties  hold- 
ing under  them,  until  set  aside.  Freem.  Judgm.  §  485;  Herr  v.  Herr,  5  Pa. 
St.  428;  Merklein  v.  Trapnell,  34  Pa.  St.  42;  GeseU's  Appeal,  84  Pa.  Si.  233. 
And  persons  under  disability  are  equally  bound  with  those  sui  Juris,  Act 
April  7.  1807;  Wa7:fleld  v.  Fox,  53  Pa.  St.  382;  Beckford  v.  Wade,  17  Ves. 
92.  Where  the  defendant  is  in  court,  and  judgment  rendered  in  the  regular 
manner,  the  power  of  the  court  ends  with  the  term  at  which  it  is  entered. 
Mathr's  ExW  v.  Patterson,  33  Pa.  St.  485;  Com.  v.  Mayloy,  57  Pa.  St.  291. 
{t  cannot  do  anything  after  the  time  in  which  a  writ  of  error  can  be  sued  out. 
Smyser  v.  Brooks,  1  Pears.  232;  NeilVs  Appeal,  93  Pa.  St  181.  Ignorance  of 
law  excuses  not.  Broom,  Leg.  Max.  260;  Story,  £q.  §§  3,  137;  Ranhin  v. 
Mortimere,  7  Watts,  372;  Good  v.  Herr,  7  Watts  &  S.  253;  MoAninch  v.  Laugh- 
lin,  13  Pa.  St.  371.  The  judgment  was  entered  by  consent  of  appellant,  and 
cannot  now  be  impeached  except  for  fraud.  Thompson  v.  Maxwell,  95  U.  S. 
391 ;  Webb  v.  Webb,  3  Swanst.  658 ;  French  v.  Shotwell,  5  Johns.  Gh.  568;  Ry- 
der V.  Phoenix  Ins.  Co.,  101  Mass.  548.  A  bill  of  review  for  error  can  only 
lie  for  error  in  law  appearing  on  the  body  of  the  decree,  or  some  new  matter 
arising  after  the  decree.  Green's  Appeal,  59  Pa.  St.  238;  Riddle's  Estate,  19 
Pa.  St.  433;  2  Daniell,  Gb.  1578,  note;  Bt^ngton  v.  Harvey,  95  U.  S.  99. 
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Per  Curiam.  The  court  below  was  asked,  upon  a  rule  to  show  cause,  to 
rescind  and  set  aside  an  order  and  decree  made  in  an  action  of  partition  in 
1881;  and  this,  without  anj  motion  or  attempt  to  open  the  judgment  upon 
which  the  order  was  made.  The  order  which  is  complained  of  is  consistent 
with  the  judgment  in  partition,  and  while  tbat^stands  the  order  must  stand 
also.  As  no  fraud  was  practiced  upon  the  court,  the  right  to  disturb  the  judg- 
ment at  this  late  day  is  more  than  doubtful.  We  decline  to  express  any  opin- 
ion upon  the  merits  of  the  case,  as  they  are  not  legitimately  before  us.  The 
court  below  properly  refused  the  order  prayed  for.  Decree  aflrmed,  and  the 
appeal  dismissed,  at  the  costs  of  the  appellants. 


Cresson,  0.  C.  &  N.  Y.  Short  Boutb  R.  Co.  i?.  Aunsman. 
(Suprems  Cburt  of  Peimsylvanicu    October  31,  1887.) 

1.  Emikxnt  DoMAiir— Apfsal  from  Awjlbd— Pleadings  as  in  Trespass. 

At  the  application  of  plaintiff,  yiewers  were  appointed  to  assess  the  damage  to 
his  land  caused  by  the  construction  of  defendant's  railroad.  Defendant  appealed 
from  their  award  to  the  court,  who  directed  an  issue  to  try  the  question  of  damages. 
Plaintiff  filed  his  narr  in  trespass  quare  davMimfregit,  and  the  defendant  pleaded 
not  guilty.  Held,  that  the  form  of  the  issue  was  of  no  consequence,  and  gave  both 
parties  an  opportunity  to  obtain  their  full  rights. 

S.  Samb— Amouht  of  Damaoes—Instructionb— Opinion  or  Coxtbt. 

In  a  case  for  damages  for  land  taken  for  railroad  purposes,  the  testimony  was 
conflicting  and  estimated  the  damages  from  about  $350  up  to  $750.  The  court 
instructed  the  Inry  that  the  damages  could  not  well  be  less  than  the  $350  or  more 
than  $750 ;  "  though  it  is  merely  an  opinion  of  our  own,  and  not  intended  to  sway 
you.''  JJ«/d,  that  the  opinion  of  the  court  was  properly  qualified,  and  was  not 
error. 

I.  Samb— Mbasubb  or  Bamagu— Valub  bbfobe  and  ArrsB  Taking. 

The  court  instructed  the  Jury  that  the  measure  of  damages  for  the  land  taken  for 
a  railroad  was  the  actual  damage  to  the  land ;  that  that  would  be  best  ascertained 
by  what  the  land  was  worth  before  the  road  was  built,  and  what  afterward;),  and 
they  were  not  to  consider  speculative  or  imaginary  damages.  Held^  that  tliis  was 
the  proper  rule  governing  the  assessment  of  damages. 

Error  to  court  of  common  pleas,  Cambria  county. 

The  defendant,  desiring  to  obtain  a  right  of  way  over  the  land  of  plaintiff 
for  a  railroad,  tendered  a  bond,  which  was  approved  by  the  court,  and  filed  for 
the  benefit  of  the  plaintiff.  The  latter  applied  for  viewers  to  assess  his  dam- 
ages, and  defendant  appealed  from  their  award  to  the  court.  By  direction 
•f  the  court,  plaintiff  filed  a  complaint  in  trespass  quare  clausum /regit,  and 
the  defendant  pleaded  not  guilty.  Witnesses  estimated  the  damage  to  plain- 
tiff from  S350  to  $750,  and  the  court  instructed  the  jury  that  the  amount  of 
the  damage  should  be  between  those  figures  as  it  seemed  to  him,  though  this 
was  merely  his  opinion,  and  not  intended  to  sway  them.  He  also  instructed 
them  that  the  damage  could  be  best  ascertained  by  what  the  land  was  worth 
before  the  road  was  built,  and  what  it  was  worth  afterwards;  disregarding 
all  speculative  and  imaginary  damages.  The  jury  found  the  damages  to  be 
•650,  and  defendant  brings  error. 

F,  A,  Shoemaker^  for  plaintiff  in  error. 

The  railroad  company  having  complied  with  the  law,  the  right  of  way  vested 
in  it.  Railroad  Co.  v.  Lafjorence,  10  Phila.  604.  The  right  of  way  vesting 
in  the  company  carried  the  right  of  possession,  and  trespass  quare  clausum 
/regit  would  not  lie.  Edelman  v.  Yeakel,  27  Fa.  St.  27.  The  bond  stands 
as  security  for  dhmzges,  {WadTiams  v.  Railroad  Co.^  42  Pa.  St.  303;)  and  the 
land-owner  must  look  to  his  bond,  {Fries  v.  Railroad  Co.,  85  Pa.  St.  73.) 

George  M.  Read,  for  defendant  in  error. 

Either  party  may  put  the  cause  at  issue  in  the  form  directed  by  the  court. 
Purd.  Dig.  (8th  Ed.)  p.  1164,  pi.  7.    An  issue  on  an  appeal  from  an  a^vard 
v.llA.no.6— 36 
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of  Tiewera  was  formed  by  a  declaration  in  treflpass  and  a  plea  of  not  guilty 
Dorlun  V.  Railroad  Co..  46  Pa.  St.  521;  Railroad  Co.  v.  Stauffer,^  Pa.  St- 
375;  Short  v.  Railroad  Co.,  8  Atl.  Rep.  596;  Harvey  v.  RaUroad  Co.,  47  Pa. 
St.  428.  Prior  to  the  act  no  declaration  was  necessary  on  an  appeal  from  an 
award  of  viewers.  Railroads  Co.  v.  Lazarus,  28  Pa.  St.  203.  The  measure 
of  damages  was  as  laid  down  by  the  court.  Watson  v.  Railroad  Co.,  37  Pa. 
St.  469;  Railroad  Co.  v.  Blester,  40  Pa.  St.  53;  Homstein  v.  Railroad  Co., 
51  Pa.  St.  87;  Phillip's  Adm'r  v.  Railroad  Co.,  107  Pa.  St.  464;  RaUroad 
Co.  V.  Getz,  34  Pittsb.  Leg.  J.  448;  Railway  Co.  v.  Reed,  6  Atl.  Rep.  838; 
Railroad  Co.  v,  Bunnell,  81  Pa.  St.  414;  Hoffer  v.  Canal  Co.,  87  Pa.  St.  221. 

Pbr  Curiam.  The  form  of  issue  in  this  case  is  of  no  consequence.  By  it 
the  parties  had  opportunity  to  canvass  all  the  facts,  and  of  asserting  and  set- 
tling what  ttiey  conceived  to  be  their  rights;  this  was  all  either  could  require. 
The  learned  judge*s  opinion  as  to  the  amount  of  damages  which  the  jury 
might  find  was  properly  qualified;  it  did  not  trespass  upon  the  province  of  the 
Jury,  and  therefore  did  the  defendant  no  harm.  His  charge  contains  a  proper 
exposition  of  the  legal  rule  governing  the  assessment  of  damages,  and  the 
whole  case  was  well  tried,  and  a  proper  disposition  made  of  it.  The  judgment 
is  affirmed. 


NlGH0LS0N*8  APFEAIi. 
{Supreme  Covert  of  Pennsylvania,    October  8,  1887.) 

1.  InTBBIGST  OV  JUDaMENl^—ENTBT  IS  JUDOMBNT  IrDBX. 

A  judgment  index  failed  to  show  that  a  judgment  therein  recorded  bore  more 
than  6  per  cent,  interest.  The  appearance  docket  showed  that  the  judgment  was 
to  bear  8  per  cent,  interest.  Held  that,  in  the  distribution  of  the  proceeds  of  the 
eale  of  the  debtor's  property,  a  subsequent  creditor  canuot  object  to  the  allowance  of 
8  per  cent,  interest,  unless  it  appears  affirmatively  that  he  was  misled  by  the  entry 
in  the  judgment  index. 

2.  Usury— Excessive  Interest  os  Judomeht— Rights  of  CREDnoRS. 

A  judgment  bore  8  per  cent,  interest.  On  the  distribution  of  the  proceeds  of  a 
sale  of  the  debtor's  property,  a  subsequent  creditor  objected  to  the  payment  of  8 
per  cent,  on  the  ground  of  usury.  Ndd,  that  crediton  cannot  interfere  to  prevent 
the  payment  of  more  than  6  per  cent,  interest,  unless  it  appears  that  there  was  col- 
lusion between  the  debtor  and  the  judgment  creditor  to  defraud  the  other  creditors 
under  the  guise  of  usury. 

Appeal  from  court  of  common  pleas,  Armstrong  county;  Harry  White* 
Presiding  Judge. 

Sarah  J.  Nicholson,  on  April  9,  1883.  loaned  Thomas  A.  Foster  $200,  and 
took  a  judgment  note,  which  she  entered  upon  the  records  of  Armstrong 
county  the  same  day.  There  were  several  judgments  against  Foster  at  the 
time,  one  a  judgment  in  favor  of  Andrew  Schall.  The  judgment  index  in 
use  in  Armstrong  county  had  the  following  entry:  '* Foster,  Thomas  A.. 
Andrew  Schall  No.  868  June  term,  1876.  $1,050.  interest  f  r.  May  2, 1876,  $5 
costs  £ntd.  2  May,  1876. "  On  the  continuance  docket,  the  entry  of  the  judg- 
ment stated  8  per  cent,  interest  from  May  2,  1876;  the  narr  and  confession 
stated  the  same;  and  'Mnt.  from  2d  May,  1876,  at  8  per  ct.,"  was  indorsed 
on  the  narr  and  confession  as  filed.  Among  the  papers  filed  to  original  judg- 
ment were  the  following  receipts  from  plaintiff  to  defendant:  One  dated 
April  28,  1877,  for  $80  interest  on  judgment,  filed  May  19, 1877;  one  of  April 
1,  1878,  for  $80  interest,  filed  January  17,  1879;  then  one  of  June  21,  1879. 
in  these  words:  ''Received  of  Thomas  A.  Foster,  $80  interest  on  judgment 
from  April  1, 1878,  to  April  1,  1879,"  filed  seventeenth  of  March,  1880;  then 
followed  one  dated  May  26. 1881,  for  $160,  filed  August  81, 1881.  Three  of 
the  above  receipts  stated  expressly  they  were  for  interest,  and  the  last  one 
appears  to  have  been  treated  by  the  parties  as  the  interest  for  two  years. 
I'hese  receipts  paid  the  interest  at  8  per  cent,  until  May  2,  1881.    The  lien 
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of  this  judgment  woald  continue  without  revival  until  May  2,  1881.  April 
21,  1881,  the  defendant  signed  an  amicable  scire  facias,  reciting,  inter  alia* 
"that  the  judgment  aforesaid.  No.  358,  June  term,  1876,  be  revived  according 
to  the  act  of  assembly,  with  costs."  It  was  filed  April  22,  1881,  entered  ac- 
cordingly on  the  continuance  doclcet  and  on  the  judgment  index  as  follows: 
''Foster,  Thomas  A.,  —  Andrew  Schall  No.  159,  June  term,  1881."  It  ap- 
pears that  the  parties  agreed  that  the  interest  should  be  6  per  cent,  after  May 
2,  1881.  To  this  8ci,fa,  the  following  receipts  were  filed:  One  of  August 
5,  1882,  for  $100,  filed  December  27, 1882,  and  one  of  April  8, 1883,  for  9240, 
filed  June  4, 1883.  These  receipts  do  not  appear  for  interest  alone,  but  are 
generally  on  the  judgment. 

The  property  of  Thomas  Foster  was  sold  at  sheriff's  sale  in  June,  1885,  and 
was  bid  up  by  Mrs.  Nicholson  to  an  amount  large  enough  as  she  supposed  to 
cover  the  judgments,  computing  the  Schall  judgment  at  6  per  cent.  On  July 
Idth  the  defendant  Foster,  by  writing,  liquidated  the  balance  due  on  the  judg- 
ment to  the  8ci,fa.  at  $940.49,  which  was  filed  July  14,  1885.  The  auditor 
appointed  to  distribute  the  proceeds  of  the  sale  computed  the  interest  at  6  per 
cent.  Andrew  Schall  excepted  to  the  finding  of  the  auditor.  On  the  hearing 
the  court  gave  the  following  opinion: 

"It  is  claimed  by  Mrs.  Nicholson,  as  a  subsequent  judgment  creditor,  that 
this  liquidation,  so  filed  after  the  sheriff's  sale,  should  not  control  as  fixing  the 
amount  of  the  Schall  judgment  for  distribution,  contending  that  the  rights  of 
those  participating  in  a  sheriff's  sale  are  to  be  determined  by  their  status  as 
shown  by  the  record  at  the  time  of  the  sale.  To  this  position  we  assent  fully. 
Such  is  the  doctrine  reiterated  not  long  since  in  fianh^s  Appeal,  95  Fa.  St. 
500,  a  case  impressed  upon  our  recollection  because  of  our  personal  interest  in 
it  while  at  the  bar.  Kindred  to  this  principle  is  the  rule  that  a  subsequent 
incumbrancer,  interested  in  determining  how  to  bid,  is  not  bound  to  look  be- 
yond the  judgment  docket  for  information  as  to  the  amount  of  the  judg- 
ments against  the  debtor.  Coyne  v.  8outher,  61  Pa.  St.  458;  Hance^s  Appeal, 
1  Pa.  St.  411;  Ridgway'fs  Appeal,  15  Pa.  St.  181;  and  othercases.  These  prin- 
ciples are  milestones  along  the  currents  of  authority,  regulating  the  rights  of 
judgment  creditors  in  distributing  the  proceeds  of  sheriff's  sales. 

*'ln  Hanoe's  Appeal,  supra,  we  have  authority,  however,  that  the  subse- 
quent judgment  creditor  may  look  beyond  the  judgment  docket  to  correct  a 
mistaken  entry.  Thus  says  Justice  Bodgers:  *A  judgment  creditor  may  be 
prejudiced,  as  ruled  in  Crutcher  v.  Com,,  6  Whart.  340,  and  McCleary's  Ap- 
peal, 1  Watts  &  S.  299,  by  an  entry  in  the  judgment  docket  of  less  than  the 
amount  recovered ;  yet  he  cannot  be  benefited  by  an  entry  of  more  than  is 
due.  For  so  far  as  regards  him,  particularly  when  strangers  are  interested, 
the  entry  in  the  appearance  docket  must  govern.  A  subsequent  purchaser  or 
a  judgment  creditor  is  not  bound  to  look  beyond  the  judgment  docket;  but  he 
may  do  so  to  correct  a  mistaken  entry.'  Following  this  rule,  it  is  correct 
that  the  liquidation  of  the  Schall  judgment  on  the  thirteenth  of  July,  after 
the  sheriff's  sale,  if  made  for  a  greater  amount  than  the  debt  and  interest 
shown  by  the  judgment  docket  at  the  date  of  the  siieriff's  sale,  would  not  be 
controlling  on  the  auditor  in  making  distribution.  It  was  the  auditor's  duty, 
then,  when  he  sat  on  distribution,  to  take  the  judgments  as  they  were  on  the 
judgment  record  at  the  time  of  the  sheriff's  sale.  Borland's  Appeal,  66  Pa. 
St.  472;  DyoWs Estate,  2  Watts  &  S.  557.  It  was  his  duty,  also,  to  hear' 
evidence  from  subsequent  judgment  creditors,  if  offered,  that  the  Schall  judg- 
ment was  conclusive  as  to  them,  or  that  it  had  b^n  paid  or  partly  paid.  Mech^ 
ley's  Appeal,  102  Pa.  St.  543;  Borland* s  Appeal,  supra.  No  collusion,  how- 
ever, was  intimated  or  clmrged  here.  The  auditor  could  properly,  however* 
turn  to  the  continuance  docket,  and  discover  the  condition  there  as  to  cred- 
its and  receipts.  Observing  these  rules,  what  would  the  auditor  discover  as 
the  condition  of  the  judgment  record  at  the  date  of  the  ^eriff's  sale?   Pro- 
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cisely  what  we  have  stated  above  In  our  history  of  the  record, — a  Jadgment 
entered  May  2,  1876,  for  $1,050;  interest  from  May  2,  1876.  Then,  sub- 
sequently, Rsci.fa.  and  judgment  of  general  revival,  marked  on  the  judg- 
ment record,  and  filed  April  22, 1881.  Following  the  judgment  record  alone» 
at  the  time  of  the  sale,  the  debt  and  interest  appearing  there  exceeds  in 
amount  what  Schall,  the  exceptant  and  plaintiff,  now  claims  out  of  the  fund 
in  hand.  But  it  is  contended  the  amount  for  which  the  judgment  was  re- 
vived in  April,  1881,  was  not  liquidated  and  carried  to  the  judgment  docket; 
hence  the  revival,  so  far  as  notice  to  subsequent  creditors,  cannot  avail  to 
preserve  the  amount  of  original  judgment  and  interest  as  entered  on  the 
judgment  docket.  The  intelligent  auditor  seems,  for  the  purposes  of  this 
case,  to  have  practically  taken  this  view.  We  cannot  agree  with  him.  The 
issuing  of  asci.fa.  itself,  within  five  years  from  original  judgment,  with- 
out a  judgment  at  all  on  the  sci.fa.,  would  preserve  the  lien  of  the  original 
judgment  for  five  years  from  date  of  such  8ci,fa,  Act  of  twenty-sixth  March, 
1827;  Fulton's  Estate,  51  Pa.  St.  209.  Then,  again,  when  judgment  is  act- 
ually entered  on  the  set,  fa,,  a  general  judgment  of  revival  will  be  sufficient 
entry  on  the  judgment  docket.  Says  Fogelsville  L,  ife  B,  Ass'rCs  Appeal,  89 
Pa.  St.  295:  •  The  acts  of  assembly  about  reviving  judgments  do  not  require 
the  amount  of  the  debt  and  interest  then  due  should  be  liquidated.  A  genersil 
judgment  of  revival  for  another  period  of  five  years  is  all  that  is  prescribed.' 
This  is  precisely  what  we  have  here,  with  a  regular  and  prompt  entry  of  it 
on  the  judgment  docket. 

''When,  then,  the  auditor  was  making  distribution,  the  judgment  docket  at 
the  time  of  the  sheriff's  sale  showed  the  Schall  judgment  Sl,050,  with  inter- 
est from  May  2,  1876,  with  regular  revival.  As  we  have  said,  it  was  per- 
fectly proper  for  the  auditor  to  hear  evidence  of  payments  on  account,  and  to 
refer  to  the  continuance  docket  to  discover  any  receipts  or  credits  there^  so  as 
to  liquidate  the  actual  sum  owing  on  the  judgment  at  the  date  of  sherifTs 
sale.  By  referring,  then,  to  the  continuance  docket  and  the  papers  of  the 
case,  the  receipts  we  have  specified  above  are  found.  These  receipts  on  the 
original  j  udgment  show  the  interest  paid  to  May  2, 1881,  at  8  per  cent.  Such 
payments  were  made  long  before  tlie  sheriff's  sale,  also  before  the  entry  of 
Mrs.  Nicholson's  judgment,  which  was  entered  to  150,  June  term,  1883,  and 
the  receipts  filed.  Applying  these  receipts,  then,  to  interest,  as  Foster,  the 
defendant,  intended  and  still  desires,  and  crediting  the  receipts  of  August  5. 
1882,  and  April  8, 1883,  for  $100  and  $240,  respectively,  generally  on  the 
judgment,  counting  6  per  cent,  after  May  2, 1881,  whfch  appears  to  be  what 
the  defendant,  Foster,  claims,  and  Schall  agrees,  was  to  be  done,  we  have  the 
balance  due  on  Schall's  judgment  at  the  sheriff's  sale,  (counting  interest  on 
the  debt  alone,  without  the  interest  on  attorneys'  com.,)  $925.36.  This  is,  in- 
deed, less  than  appeared  at  the  time  on  the  judgment  docket.  But  it  is 
argued  that  since  there  was  no  note  of  the  8  per  cent,  interest  made  on  the 
judgment  docket,  subsequent  judgment  creditors  are  not  required  to  look  be- 
yond the  judgment  docket,  and,  the  judgment  appearing  there  to  bear  up  the 
legal  interest,  such  subsequent  creditors  have  a  right  to  have  the  judgment 
liquidated  on  the  sci,  fa,  at  6  per  cent.,  and  the  payments  evidenced  by  the 
receipts  to  be  applied  accordingly.  The  learned  auditor  took  this  view,  say- 
ing: < A  subsequent  judgment  creditor  can  claim  that  the  sei»  fa,  on  the 
Schall  judgment  shall  be  liquidated  according  to  the  terms  of  said  judgment 
at  its  original  entry  on  the  judgment  index;  that  Is,  with  interest  at  six  per 
cent.'  Under  the  circumstances  and  facts  of  the  Schall  judgment  here,  we 
cannot  adopt  this  view.  We  must  decide  the  precise  question  before  us  on  its 
own  facts  and  circumstances,  unaffected  by  any  probable  conclusions  from 
another  state  of  things.  We  are  not  called  on  here  to  decide  what  effect  an 
agreement  in  the  entry  of  the  judgment  on  the  continuance  docket  to  pay  8 
per  cent,  interest,  when  the  judgment  docket  only  states  interest  generally^ 
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not  mentioning  rate,  would  have  on  the  subsequent  judgment  creditor's  right 
to  resist  the  usurious  interest,  because  it  would  increase  the  amount  of  the 
judgment  at  the  legal  rate  beyond  what  the  judgment  docket  indicated  at  the 
time  of  the  sheriff's  sale.  That  question  is  not  here.  Nor  are  we  embarrassed 
with  the  question,  suggested  by  the  auditor,  whether  the  court  would,  in  any 
event,  liquidate  a  judgment  at  an  illegal  rate  of  interest.  We  may  say  that 
the  reasoning  of  the  later  cases  rather  indicates  that,  as  in  a  mortgage  or 
judgment,  there  is  a  stipulation  for  interest  in  excess  of  the  legal  rate,  and 
the  mortgagor  or  defendant  does  not  defend  against  or  object  to  the  excess 
interest,  the  court  will  authorize  the  liquidation  according  to  contract.  Such 
appears  to  be  the  indication  of  the  case  of  BonnelVn  Appeal^  11  AtL.Bep.  211. 
There  the  mortgage  provided  for  7  percent.  The  plaintiff  in  the  scU/a. 
claimed  judgment  at  that  rate.  The  defendant  not  resisting  on  that  ground, 
a  terre-tenant  sought  to  raise  the  question  of  usury.  He  was  not  allowed  to 
do  so,  and  judgment  appears  to  have  been  entered  on  a  calculation  at  the 
stipulated  rale;  Mr.  Justice  Green  saying:  *  In  the  present  state  of  the  law, 
that  defense  [usury]  is  personal,  and,  if  the  debtor  does  not  choose  to  make 
it,  one  who  is  a  stranger  to  the  contract  cannot.'  Where,  however,  the  de- 
fendant  avails  himself  of  such  defense,  no  device,  be  it  ever  so  Ingenious,  can 
deprive  liim  of  it.  Harhaugh  v.  UMinger^  17  Fittsb.  Leg.  J.  502,  and  kindred 
cases. 

"But  we  need  not  speculate  about  these  theories  in  this' case.  Here  we 
have  simply  a  case  where,  as  we  have  seen,  the  judgment  index  showed  at  the 
sale  an  amount  greater  than  the  plaintiff  claimed  on  the  distribution,  and, 
wlien  the  auditor  turns  to  the  continuance  docket,  he  discovers  receipts  for 
interest  paid  at  8  per  cent.  Now,  in  such  a  case,  because  the  rate  of  8  per 
cent,  is  not  the  marked  rate  of  interest  on  the  judgment  docket,  must  the  ap- 
propriation of  such  payments  by  the  parties  to  interest  alone  be  disregarded, 
and,  at  the  instance  of  a  subsequent  judgment  creditor,  be  applied  on  account 
in  a  calculation  at  6  per  cent?  We  think  not.  It  is  not  a  question  of  an  ap- 
plication of  payments  the  parties  have  not  applied,  for  the  parties  here  have 
applied  them  specially  to  interest.  The  only  person  here,  then,  who  can  com- 
plain at  the  rate  of  interest  actually  paid,  is  Foster,  the  defendant.  Such  de- 
fense is  personal.  Bonnell'a  Appeal,  supra,  Mr.  Justice  Sterbett,  in  Slay- 
ton  V.  Riddle,  7  Atl.  Bep.  72,  is  most  explicit  in  this  behalf  when  he  says: 
•  Since  the  passage  of  the  act  (1858)  It  is  not  unlawful  for  a  debtor  to  pay,  or 
a  creditor  to  receive,  more  than  6  per  cent,  interest.  When  done  in  good 
faith,  and  in  the  usual  course  of  business,  other  creditors  of  the  debtor  have 
no  reason  to  complain.  Nor  have  they  any  right  to  interfere  in  any  case  ex- 
cept wliere,  under  the  guise  of  usury,  there  has  been  a  collusive  scheme  be- 
tween the  debtor  and  creditor  to  cheat  and  defraud  other  creditors  of  the 
former.'  So,  also,  Trust  Co.  v.  Roseherry,  81  Fa.  St.  313.  A  subsequent 
judgment  creditor,  in  the  absence  of  fraud  or  collusion,  has  no  standing  be- 
fore an  auditor  to  complain  of  the  payment  of  usury  to  a  prior  judgment  cred- 
itor. Bank's  Appeal,  85  Pa.  St.  528;  LenrUng's  Appeal,  93  Pa.  St.  307.  The 
payment  of  interest  at  8  per  cent,  having  been  made  by  Foster,  the  defend- 
ant, to  Schall,  on  his  judgment,  until  May  2,  1881,  we  have  here  no  power  to 
disturb  such  payments  at  the  instance  of  Mrs.  Nicholson,  a  subsequent  judg- 
ment creditor.  We  will  therefore,  in  liquidating  the  amount  of  Schall's  judg- 
ment at  the  divte  of  the  sheriff's  sale,  take  the  interest,  as  shown  by  the  re- 
ceipts between  the  parties,  paid  to  May  2,  1881,  calculate  interest  from  that 
date  on  the  ^1,000  to  the  sheriff's  sale,  deducting  the  receipts  of  $100  and  $240 
at  their  proper  dates.  The  result  of  this  liquidation  would  be  an  amount  less 
than  appeared  due  and  owing,  as  we  have  said,  on  the  judgment  docket  on  the 
original  judgment.     *    *     • 

"And  now,  to-wit,  August  26,  1887,  all  exceptions  filed  to  the  auditor's 
report  dismissed,  except  those  relating  to  fixing  the  amount  of  the  judgment 
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of  Andrew  8chall.    The  finding  of  the  auditor  of  the  «iiio«nit  of  tkeSehsIL 
judgment  is  reyeiw>d,  and  such  judgment  Is  liquidated  as  follows: 

Deijt.  Hay  2.  1881, «,«>-•» 

Interest  to  August  5,  1882,  ....  75.50 


Then  paid,        ..---..  !•>:•.■.•> 


$   975.5*) 
Interest  to  Apnl  8,  1883. S«.51 


fl.015J>l 
Then  paid, SIO.W 


Z   775.01 
Interest  to  June  5.  1885,  (sheriflTs  sale,)  -  -  lOti.35 

$    875.96 
Attorney's  com.,  ......  50.00 

Total  amount  of  judgment,        -  •  -  -    $   925.36 

— Which  shall  be  paid  out  of  the  proceeds  of  sale,  and  the  distribution  shall 
be  according  to  the  schedule  annexed  hereto." 

W,  2>.  PattoUt  for  appellant. 

A  subsequent  incumbrancer  is  not  bound  to  look  beyond  the  judgment 
docket.  Coyne  v.  iSoiUher,  61  Pa.  St.  455;  Mehaffy's  Appeal^  7  W»tts  &  S. 
200.  To  the  same  effect  is  Bear  v.  Patterson,  3  Watts  &  S.  233;  Wood  t. 
Reynolds^  7  Watts  &  8.  406;  Mann's  Appeal,  1  P&.  St.  24;  Nance's  Appeal^ 
Id.  408;  Ridfftoay's  Appeal,  15  Pa.  St.  177.  The  principle  that  no  person 
but  the  defendant  in  the  judgment  can  set  up  the  defense  of  usury  has  no  ap- 
plication to  this  case. 

Bisfflngton  dk  Bufflngton,  for  Andrew  SchalL 

Sterbett,  J.  In  liquidating  the  Schall  Judgment,  the  learned  judge  of  the 
common  pleas  computed  interest  at  the  rate  of  8  per  cent,  until  May  2,  1881, 
and  thereafter  at  the  rate  of  6  per  cent.  Applying  the  payments  made  thereon 
accordingly,  he  found  the  balance  due  at  date  of  sheriff's  sale  was  $925.36. 
This  appears  to  be  in  harmony  with  the  understanding  of  the  parties  as  evi- 
denced by  the  record  of  the  judgment  itself,  and  receipts  given  on  account  of  in- 
terest at  the  rate  of  8  per  cent.  As  we  said  in  Slayton  v.  Riddle,  7  Atl.  Rep. 
72,  it  is  not  unlawful,  since  the  act  of  1858,  for  a  debtor  to  pay,  or  a  creditor 
to  receive,  more  than  6  per  cent.  When  done  in  good  faitli,  and  in  the  usual 
course  of  business,  other  creditors  of  the  debtor  have  no  reason  to  complain; 
nor  have  they  any  right  to  interfere  in  any  case,  except  where,  under  the 
guise  of  usury,  there  has  been  a  collusive  scheme  between  the  debtor  and 
creditor  to  cheat  and  defraud  other  creditors  of  the  former.  There  is  nothing 
in  the  circumstances  of  this  case  to  make  it  an  exception  to  the  general  rule. 

It  is  contended,  however,  by  appellant,  that  at  tlie  time  she  loaned  the 
money  for  which  her  judgment  was  given  there  was  nothing  on  the  judgment 
index  to  indicate  that  the  debt  secured  by  the  Schall  judgment  was  bearing 
more  than  6  per  cent,  interest,  and,  inasmuch  as  she  was  not  bound  to  look 
beyond  the  judgment  index,  she  has  a  right  to  insist  on  liquidation  of  the 
judgment  on  the  scire  facias  at  the  legal  rate  of  interest.  If  she  was  misled 
to  her  prejudice  by  relying  on  the  judgment  docket,  there  might  be  some  force 
in  this  position;  but  she  was  not.    She  found  there  a  judgment  in  favor  of 
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Scball  for  $1,050,  with  interest  from  May  2,  1876,  duly  revived  within  five 
years  by  sci/fa.^  but  not  liquidated.  Computed  according  to  what  there  ap- 
peared, the  debt  would  be  considerably  more  than  the  balance  found  by  the 
court.  On  the  other  hand,  if  she  referred  to  the  record  of  the  original  judg- 
ment, as  under  the  circumstances  she  should  have  done,  for  the  purpose  of 
ascertaining  whether  any  credits  were  noted  thereon,  she  would  have  seen 
that,  by  the  terms  of  the  judgment,  it. was  bearing  8  per  cent,  interest.  lu 
any  aspect  of  the  case,  it  does  not  appear  that  appellant  was  misled  to  her  m- 
]ury  by  the  omission  to  note  tlie  rate  of  interest  on  the  judgment  index,  and 
hence  she  has  no  reason  to  complain  of  the  action  of  the  court  below.  The 
subject  is  so  elaborately  considered  in  the  opinion  of  the  learned  judge  that 
further  comment  is  unnecessary. 
Decree  afOirmed,  and  appeal  dismissed,  at  the  costs  of  appellant. 


Truby's  Apfeai.. 

(Supreme  Cburi  tj  Pennsylvania,    October  81,  1887.) 

Will— AwwriTY— Chabge  ok  Realty— Not  Divbstjed  by  Salk. 

A  testator  devised  his  land  to  his  children,  but  gave  bis  wife  an  annuity  upon 
one-third  of  it.  Part  of  the  land  was  allotted  to  one  of  the  heirs,  and  the  court  de- 
creed that  he  should  pay  the  other  heirs  their  proportionable  parts  of  the  two- 
thirds  of  the  appraised  value  of  the  tract  allotted ;  the  lethal  interest  on  the  remain- 
ing one-third  to  be  annually  paid  to  the  widow  during  her  natural  life,  and  upon 
her  death  the  principal  to  be  paid  to  the  persons  then  thereunto  legally  entitled. 
The  heir  not  complying  with  the  decree,  the  tract  was  sold  under  fi,  fa.  JEMd,  the 
annuity  of  the  widow,  by  virtue  of  the  previous  decree  of  the  court,  was  made  a 
fixed  charge  ui>on  the  land  during  her  life,  and  the  sale  under  that  decree  could 
not  divest  that  charge. 

Appeal  from  decree  of  orphans'  court,  Armstrong  county. 

Jacob  Hill  died  twenty-fifth  July,  1876,  seized  of  considerable  real  estate  in 
in  Allegheny  (now  Gilpin ^  township,  Armstrong  county.  He  left  surviving 
him  a  widow,  Hannah  Hill,  and  eight  children,  viz.:  Lucinda  G.  Parks, Eliza- 
beth Truby,  Alvina  Truby,  John  W.  Hill,  Daniel  U.  Hill,  Winchester  Hill, 
Agnes  Crosby,  and  Caroline  Kuhns.  He  devised  to  his  son  John  W.  Hill 
about  174  acres;  to  his  son  Winchester  Hill  about  200  acres;  and  the  re- 
mainder, about  100  acres,  to  some  of  his  other  children.  The  price  to  be  paid 
for  the  land  was  to  be  fixed  by  appraisers  to  be  appointed  by  his  children. 
The  testator's  provision  for  his  wife  was  as  follows:  "I  will  and  direct  that 
the  one-third  part  of  the  appraised  value  of  the  said  tracts  of  land,  and  part 
or  parts  thereof,  shall  be  set  apart,  and  the  interest  thereon  be  entirely  at  the 
disposal  of  my  beloved  >\lfe,  Hannah  Hill,  during  her  life,  and  direct  the  pay- 
ment of  the  same  in  such  way  as  she  may  desire  at  her  death.  The  remain- 
ing two-thirds  I  will,  devise,  and  bequeath  as  follows,  viz..  [equally  to  his 
children.]"  He  also  gave  her  certain  parts  of  the  mansion-house,  fruit,  feed, 
pasture,  etc.    The  widow  accepted  under  the  wiU. 

The  children  being  unable  to  agree  as  to  choice  of  appraisers,  the  orphans' 
court  of  Armstrong  county,  on  fourth  June,  1877,  appointed  the  sheriff  of 
said  county  and  six  appraisers  to  appraise  said  real  estate.  The  plantation 
devised  to  John  W.  Hill  was  appraised  at  $5,730.65,  and  designated  as  "Al- 
lotment No.  2. "  A  rule  having  been  served  on  all  the  heirs  to  appear  and  ac- 
cept or  refuse,  etc.,  John  W.  Hill  on  the  third  December,  1877,  appeared  and 
accepted  allotment  No.  2  at  the  appraisement,  and  on  October  6, 1881,  the 
said  court  decreed,  in  substance,  that  the  said  John  W.  Hill  should  pay  the 
other  heirs  their  proportionable  parts  of  the  two-thirds  of  appraised  value  of 
said  allotment;  the  legal  interest  on  the  remaining  one-third  to  be  annually 
paid  to  the  widow  during  her  natural  life,  and  upon  her  death  the  principal 
to  be  paid  to  the  persons  then  thereunto  legally  entitled.  John  W.  Hill  hav- 
ing failed  to  comply  with  said  decree,  the  orphans'  court,  on  first  March, 
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1883,  awarded  a  fi,  fa,  to  collect  the  two-thirds  and  the  interest  due  fli« 
widow.  The  sheriff,  on  second  June,  1883,  sold  at  public  sale  said  allotment 
to  Simon  Truby,  now  deceased.  John  Gilpin,  acting  as  attorney  for  Trabj» 
bid  in  the  property,  took  the  deed  in  his  own  name,  and  on  seventh  June* 
1833,  assigned  the  deed  to  Truby.  Neither  Simon  Truby,  the  purchaser,  nor 
his  heirs,  iiave  since  said  sale  paid  the  widow  any  interest  on  the  one- third  of 
the  appraisement,  claiming  that  the. appraisement  was  divested  by  thesher- 
jff's  sale. 

The  court,  S.  S.  Mehabd,  P.  J.,  delivered  the  following  opinion.  **!£  the 
main  question  raised  by  the  pleadings  in  this  case  had  not  been  discussed  bj 
the  learned  auditor  appointed  to  distribute  the  fund  arising  in  the  estate  of 
Jacob  Hill,  deceased,  out  of  the  land  which  this  controversy  concerns,  and 
had  it  not  been  disposed  of  by  the  court  on  exceptions  filed  to  the  auditor's 
report  on  behalf  of  the  respondents  and  others,  the  able  arguments  of  respond- 
ents' counsel  would  call  for  a  full  examination  in  this  opinion.  But  in  view 
of  what  has  there  been  said  and  decided,  a  few  words  only  are  necessary  here. 
John  W.  Hiirs  allotment  of  his  father's  real  estate,  which  respondents'  an- 
cestor bought,  was  not  sold  under  act  eighteenth  April,  1853,  (Purd.  Dig. 
1457.)  The  provisions  of  that  act  do  therefore  not  apply  to  the  fund  created 
by  the  sale.  The  lien  of  the  fund  charged  on  John  W.  Hill's  land,  by  th» 
will  of  his  father,  for  the  support  or  annuity  of  petitioner,  was  paramount  to 
the  title  of  John  W.  Hill.  Hence  petitioner  need  not  and  cannot  resort  to 
this  fund  by  virtue  of  act  twenty-fourth  Februai-y,  1834.  McCredy's  Appeal, 
47  Pa.  St.  442.  By  the  decree  of  this  court  under  which  this  land  was  sold, 
that  fund  was  to  be  and  remain  a  charge  on  the  land  during  the  natural  life 
of  Hannah  Hill.  It  would  therefore  not  be  divested  by  the  sale.  Solliday 
V.  Oruver,  7  Pa.  St.  452.  This  case  cannot  be  distinguished  from  Coioden^s 
Estate,  1  Pa.  St.  267,  284;  Steele's  Appeal,  47  Pa.  St.  437;  Wertz's  Appeal, 
65  Pa.  St.  306;  and  kindred  cases.  That  petitioner  has  chosen  the  proper 
forum  is  suflSciently  shown  by  Mohler^s  Appeal,  8  Pa.  St.  26;  Qibeon^B  Ap- 
peal, 25  Pa.  St.  191."    Elizabeth  Truby,  the  executrix,  appeals. 

John  F.  Whitworth,  W.  D.  Patton,  and  J  as.  8.  Whitworth,  for  appellants. 

The  main  question  in  this  case  is  whether  the  one-third  of  the  appraise- 
ment of  allotment  No.  2,  accepted  by  John  W.  Hill,  (the  interest  of  which 
was  payable  to  the  widow,)  was  divested  by  the  sheriff's  sale.  The  general 
rule  is  that  legacies  charged  on  real  estate,  like  other  liens,  are  divested  by 
judicial  sales;  and  for  the  evident  reason  that  ''policy  requires  that  the  title 
should  be,  in  the  hands  of  the  purchaser  at  judicial  sales,  as  unfettered  and 
untrammeled  as  possible."  But  a  legacy,  or  other  incumbrance,  to  be  di- 
vested, must  be  ''definite  in  its  amount,  certain  in  its  application  or  capable 
of  being  made  so."  MoKtmey^a  Appeal,  3  Pa.  St.  160.  It  has  been  held  that 
"a  judicial  sale  of  land  divests  it  of  the  lien  of  a  legacy  payable  in  annual  in- 
stallments, not  due  and  payable  at  the  time  of  the  sale."  Zobach's  Case,  6 
Watts,  167;  McLanahan  v.  McLanahan,  1  Pen.  &  W.  96;  Heed  v.  Reed,  1 
Watts  &  S.  235.  It  was  held  in  Parker's  Appeal,  61  Pa.  St.  478,  that  -a 
bequest  of  a  sum  *  tlie  interest  of  which  is  to  be  paid  to  her  during  life,  and 
the  principal  to  lier  children  at  her  death,'  is  a  direct  bequest  of  the  principal 
for  life,  and  the  legatee  is  entitled  to  receive  it  on  securing  the  interest  of 
those  in  remainder,  according  to  the  49th  section  of  the  act  twenty-fourth 
February,  1S34. "  And  so  it  has  been  repeatedly  held  that  a  bequest  of  inter- 
est for  life  is  a  bequest  of  the  princi pal  for  life.  Silknitter^s  Appeal,  45  Pa.  St. 
365;  Schriver  v.  Cobeau,  4  Watts,  130.  Cases  similar  to  this  have  been  decided 
by  this  court.  Hellman  v.  Hellman,  4  liawle,  440;  Christman  v.  ChrisU 
4  Penny.  291.  In  SUel's  Appeal,  47  Pa.  St.  437,  cited  by  the  learned  court 
below,  tlie  widow  was  to  receive  '*a  sufficient  maintenance  during  her  life." 
This,  of  course,  would  not  be  divested;  the  value  thereof  being  unknown  at 
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the  time  of  the  sale.  The  remaining  case,  Wertz*8  Appeal^  65  Fa.  St.  806, 
was  a  case  of  intestacy.  The  widow  would  take  an  estate  in  the  land  under 
the  intestate  laws.  An  estate  is  never  divested.  There  is  yet  another  ques- 
tion. Qranting  that  this  fund  was  not  divested*  we  think  that  the  court 
eired  in  decreeing  that  the  heirs  of  Simon  Truby  pay  the  petitioner  the  in- 
terest,  etc.,  accruing  prior  to  his  death,  it  being  a  debt  of  the  estate,  and,  as 
such,  should  be  paid  by  the  executors.  The  act  of  twenty-fourth  February, 
1834,  (Purd.  Dig.  421,)  provides  that  ''all  debts  owing  by  any  person  within 
this  state  at  the  time  of  his  decease  shall  be  paid  by  his  executors  or  admin- 
istrators so  far  as  they  have  assets. "  The  personal  estate  is  tlie  primary  fund 
for  the  payment  of  all  debts,  including  liens  on  real  estate.  McLson's  Appeal, 
89  Pa.  St.  402.  A  recognizance  given  in  partition  in  the  orphans'  court  is 
payable  by  the  administrator  out  of  the  personal  estate.  KinUr^s  Appeal,  62 
Pa.  St.  818. 

J,  M,  Hunter  and  S»  M.  Crosby^  for  appellees. 

The  rule  by  which  a  will  is  to  be  construed  requires  us  to  examine  the  whole 
instrument.  Every  sentence  and  word  in  it  must  be  considered  in  forming 
a  judicial  opinion  upon  it.  "The  intention  of  the  testator,  drawn  from  the 
words  of  a  will,  taken  altogether,  must  govern  in  its  construction."  '*The 
intention  of  the  testator  ♦  ♦  *  has  alwffys  been  deemed  the  first  great 
lejiding  fundamental  rule  in  the  construction  of  wills."  Schott'a  Estate,  78 
Pa.  St.  42.  **Tbe  intention,  however,  should  not  be  ascertained  by  consider- 
ing the  language  of  the  particular  devise  only,  which  is  sought  to  be  construed, 
but  should  be  gathered  from  the  whole  instrument.  The  construction  given 
should  be  such  as  is  consistent  with  the  whole  scheme  of  the  will."  Middle-' 
tvarth'a  Adm'r  v.  Blackmore,  74  Pa.  St.  418.  **  The  intention  of  a  testator  is  to 
be  collected,  not  from  any  particular  or  detached  clause  of  the  will,  but  from  the 
whole  taken  together."  ButzY,  Butg,  2  Penny.  270.  '*lf  a  general  intent 
and  a  particular  intent  are  inconsistent  with  each  other,  the  latter  must  yield 
to  the  former."  74  Pa.  St.,  supra,  ''The  general  intent  of  a  will  being  as- 
certained, a  particular  inconsistent  intent  will  be  overlooked."  SchotVs  Es- 
tate, 78  Pa.  St.  40.  "All  the  parts  of  a  will  are  to  be  construed  in  relation  to 
each  other,  and  so  as,  if  possible,  to  form  one  consistent  whole. "  1  Jarm . 
Wills,  70;  Newbold  v.  Boone,  52  Pa.  St.  174.  "If  these  clauses  are  in  irrecon- 
cilable conflict,  we  are  compelled  to  adopt  the  latter,  as  the  latest  expression 
of  the  testator."  Newhold  v.  Boone,  52  Pa.  St.  174,  and  cases  cited.  Also 
Sheetz^s  Appeal,  82  Pa.  St.  218.  "But  this  is  a  result  never  to  be  submittted 
to  if  it  be  possible  to  give  effect  to  both  clauses,  consistently  with  the  main 
design  of  the  testator."  Id.  And  again,  in  doubtful  cases,  the  law  favors  a 
distribution  as  near  to  the  general  rules  of  inheritance  as  possible.  Smith's 
Appeal,  23  Pa.  St.  9;  Fahmey  v.  Holsinger,  65  Pa.  St.  388.  We  assert,  how- 
ever, if  this  court  should  hold  that  the  power  of  appointment  does  refer  to  the 
corpus,  that  even  that  would  not  render  it  susceptible  of  being  divested  by 
the  sheriff's  sale.  While  the  direction  for  investment  saves  it  from  vesting 
absolutely  in  the  widow,  it  also  preserves  it  for  the  remainder-men.  Silknit- 
ter^s  Appeal,  45  Pa.  St.  365.  That  only  arrearages  of  the  interest  or  annuity 
would  be  divested  by  the  sheriff's  sale,  we  cite  Lauman^s  Appeal,  8  Pa.  St. 
475;  Mohlet's  Appeal,  6  Pa.  St.  418;  Reed  v.  Reed,  1  Watts  &  S.  239;  Zeig- 
lev's  Appeal,  35  Pa.  St.  178;  Mather  v.  McMichael,  13  Pa.  St.  302;  Kline  v. 
Wotoman,  19  Pa.  St.  24;  Shertzer's  ExWs  v.  Uerr,  Id.  34;  Dickinson  v.  Beyer, 
87  Pa.  St.  274;  Davison's  Appeal,  95  Pa.  St.  894;  Luther  y.  Wagner,  107  Pa. 
St.  843;  Plumer's  Appeal,  11  Wkly.  Notes  Cas.  144.  That  the  corpus  upon 
which  this  doioer  annuity  was  based,  was  not  divested,  we  refer  to  the  same 
cases,  and  cite  Fisher  v.  Kean,  1  Watts,  259;  Bear  v.  Whisler,  7  Watts,  144; 
Mix  v.  Ackla,  Id.  316;  Mentzer  v.  Menor,  8  Watts,  296;  iifvar*s  Appeal,  1 
pa.  St.  92;  Vandever  v.  Baker,  18  Pa.  St.  121;  DewaWs  Appeal,  20  Pa.  St. 
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236;  WerU's  Appeal,  65  Pa.  St.  306;  Luther  v.  Wagner.  107  Pit.  St.  843. 
"The  court  below  was  right  in  allowing"  them  "the  arrearages  of  the  yearly 
sum  due  to  them,  respectively,  under  the  authority  of  Reed  v.  Reed  and 
Mohler^ 8  Appeal.'*  "These  cases  settle  that  the  arreara  of  an  annuity  pay- 
able to  a  widow  out  of  lands  devised  by  a  testator,  and  the  interest  of  her 
statutory  third  part,  charged  on  the  lands  of  a  decedent  in  lieu  of  dower,  are 
payable  out  of  the  proceeds  of  a  sheriff's  sale,  made  under  a  judgment  against 
a  subsequent  owner."  In  Reed  v.  Reed,  1  Watts  So  S.  239,  it  is  said:  '*The 
only  reason  why  future  arrears  of  annuity,  payable  out  of  the  land  to  the 
widow,  have  been  excepted,  is  because  of  the  impossibility  of  computing  their 
amount.  Therefore,  as  to  them,  the  purchaser  has  been  held  to  take  the  land, 
chargeable  with  the  future  payments."  "That  the  purchaser  at  sheriff's  sale 
should  pay  the  principal  of  this  one-third  at  the  time  of  the  sale,  and  yet  con- 
tinue to  pay  the  widow  the  interest  for  her  life,  is  so  strange  and  preposterous 
that  nothing  but  the  most  express  terms  could  induce  us  to  suppose  any  law 
so  intended."  MenUser  v.  Menor,  8  Watts,  299.  In  Luther  v.  Wagner,  107 
Pa.  St.  343,  it  was  held  that  "a  sheriff's  sale  of  land  discharged  the  lien  of  the 
annual  interest  due  and  in  arrear  on  a  recognizance  given  to  secure  a  widow's 
dower,  but  does  not  discharge  the  lien  of  accruing  interest  not  due  at  the 
time  of  the  sale. "  Grove's  Appeal,  88  Pa.  St.  662,  held :  "  Where  land  charged 
with  a  dower  interest  is  sold  after  the  widow's  death,  under  the  order  of  the 
orphans'  court,  for  the  paymeut  of  the  debts  of  a  terre-tenant,  the  lien  of  such 
dower  interest  is  discharged."  In  Wertz's  Appeal,  65  Pa.  St.  308,  it  was  said: 
"It  has  been  well  stated  as  a  general  rule  that  a  judicial  sale  will  not  discharge 
an  incumbrance,  whether  created  by  the  law  or  by  the  parties,  when  the 
charge  stands  in  the  title,  and  can  be  discharged  only  by  the  court  undertak- 
ing to  administer  the  fund  by  investing  it  in  order  to  fulfill  the  purpose  of  it." 

Per  Curiam.  The  case  of  Solliday  v.  Qruver,  7  Pa.  St.  452,  would  seem 
to  settle  the  point  in  coutroversy  In  this  case.  The  annuity  of  the  widow,  by 
virtue  of  the  previous  decree  of  the  court,  was  made  a  fixed  charge  upon  the 
laud  during  her  life;  hence,  as  the  learned  judge  of  the  court  below  held,  the 
sale  under  that  decree  could  not  divest  that  charge.  Appeal  dismissed,  and 
decree  affirmed,  at  the  costs  of  the  appellant. 


PuGH  V.  Powell  and  Wife. 

{Supreme  Court  of  Pennsylvania.    November  7,  1887.) 

1.  AflsnMFsrr—MoNBY  Had  and  Rbckived— Privity. 

In  an  action  of  asaumptU  for  money  had  and  received,  the  evidence  showed  that 
defendant  had  received  from  plaintiffs  guardian,  for  plaintifl^'s  use,  pension  money, 
and  had  appropriated  it  to  his  own  use.  Defendant  asked  the  court  to  instruct  tbe 
jury  that  there  was  no  privity  between  the  parties  to  the  suit.  Beld  that,  under  tbe 
evidence,  (wumpiit  would  lie  in  the  name  of  the  party  for  whose  benefit  the  luoney 
was  paid,  and  the  instruction  was  properly  refused. 

2.  Limitation  op  Actions — Disability  of  Infancy. 

In  an  action  of  assumpsit  for  money  had  and  received,  the  cause  of  action  accrued 
during  the  infancy  of  plaintitf,  and  suit  was  commenced  within  six  years  fVom  the 
time  plaintiff  attained  tier  majority.  The  defendant  aslced  the  court  to  instruct  tbe 
jury  tbat  the  cause  of  action  was  barred  by  the  statute  of  limitations.  Rdd,  prop- 
erly refused. 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  suit  was  commenced  by  William  A.  Powell  and  Hannah  J.  Powell, 
his  wife,  to  recover  money  paid  by  her  gaardian  to  defendant,  and  by  him 
converted  to  his  own  use.  Hannah  J.  Powell's  mother  died  when  she  was 
but  two  years  old.  At  that  time  defendant's  wife,  who  was  Hannah's  aunt, 
took  her  to  live  with  them,  where  she  lived  as  their  child  until  she  was  18 
years  old,  when  she  married  William  A.  Powell.    Defendant's  wife  was  in 
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poor  health,  and  Hannah  worked  hard  from  the  time  she  was  old  enough  un- 
til her  marriaga  Shoi-tly  after  her  mother  died,  her  father  died  in  the  United 
States  service.  Her  gaai-dian  received  from  the  government  $650.50,  as  pen- 
sion money  for  Hannah  on  account  of  the  death  of  her  father.  The  guardian 
paid  the  money  to  defendant,  and  he  converted  it  to  his  own  use.  The  guard- 
ian on  his  final  account  was  charged  by  the  orphans*  court  with  the  money 
paid  to  defendant,  but  both  the  guardian  and  his  bondsmen  were  insolvent. 
On  the  trial  the  defendant  claimed  the  money  paid  him  by  the  guardian  for 
supporting  Hannah,  and  also  claimed  tJiat,  if  any  one  could  bring  suit  for  the 
money,  it  was  the  guardian,  and  asked  the  court  to  instruct  the  jury  that 
there  was  no  privity  between  the  parties.  He  also  asked  the  court  to  in- 
struct the  jury  that  the  claim  of  plaintiffs  was  barred  by  the  statute  of  limita- 
tions. The  court  refused  both  requests.  There  was  a  judgment  for  plain- 
tiffs for  the  full  amount  paid  by  the  guardian  to  defendant,  with  interest,  and 
defendant  brings  error. 

W.  S.  Nesbit,  for  plaintiff  in  error.  James  Bredin  and  John  M.  Greer^  for 
defendants  in  error. 

Per  Gubiam.  The  objection  that  there  was  no  privity  between  the  par- 
ties was  not  well  taken.  The  money  was  paid  to  the  defendant  below,  for 
the  use  and  benefit  of  the  plaintiff  Hannah  J.  Powell,  nee  Davis.  Under  such 
circumstances  it  is  well  settled  that  assumpsit  for  money  had  and  received 
will  lie  in  the  name  of  the  person  for  whose  benefit  it  was  paid.  It  was  money 
which  the  defendant  in  good  conscience  ought  not  to  retain.  The  statute  of 
limitations  was  no  bar.  The  right  of  action  accrued  during  the  minority  of 
the  plaintiff.  This  suit  was  brought  within  six  years  of  her  arrival  at  age. 
Judgment  affirmed. 


Bedell  d.  Errett  and  others. 
{Supreme  Court  of  Pennsylvania.    November  7, 1887.) 

1.  Trial— iNBTRtJCTioNS—H ARMLESS  Error. 

The  verdict  of  the  jury  clearly  showed  that  the  error  in  the  charge  of  the  trial 
court  did  not  atfect  the  result.    Heldy  that  the  judgment  should  not  be  reversed. 

2.  Samb— Unnsoibbary  Instructions. 

A  portion  of  a  cbarj^e  was  not  free  from  criticism,  nor  was  it  needed  to  throw  light 
on  the  case ;  but  it  did  not  mislead  the  jury.  Hetd^  that  it  was  not  ground  for  re- 
versal. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Action  for  a  balance  due  on  a  building  contract. 

About  May  1,  1883,  a  contract  was  mside  by  which  plaintiffs  below  agreed 
to  build  for  defendants  below  four  houses  in  Mansfield  borough  for  $7,375. 
The  contract  was  verbal,  but  the  work  and  materials  were  to  comply  with  cer- 
tain specifications.  Defendant  claimed  that  the  work  and  materials  in  said 
houses  were  defective  in  various  particulars  set  forth  at  length  in  his  affidavit 
of  defense,  for  all  of  which  particulars  the  specifications  provided  in  detail, 
and  said  work  and  materials  did  not  conform  to  said  specifications.  This  ac- 
tion was  brought  for  a  balance  of  $1,462.28,  with  interest  from  January  1, 
1884.  Defendant  admitted  this  to  be  the  correct  balance  due  plaintiffs  if  they 
bad  fulfilled  their  contract  as  to  time  and  quality  of  work  and  materials,  but 
claimed  it  should  bear  interest  only  from  January  1,  1885,  and  claimed  that 
there  should  be  deducted  from  it  the  sum  of  $998,  being  the  amount  of  damage 
suffered  by  him  by  reason  of  the  delay  in  finishing  the  houses,  and  the  defect- 
ive work  and  materials. 

The  trial  judge  charged  the  Jury  as  follows:  Tf  they  did  not  complete  them 
[the  houses]  within  a  reasonable  time,  they  would  be  bound  to  deduct  the 
damages  that  Mr.  Bedell  suffered.   The  most  obvious  way  of  getting  at  these 
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damages,  if  you  find  that  the  defendant  is  entitled  to  anj,  would  be  to  find 
what  the  houses  would  rent  for,  «  «  «  and  perhaps  deducting  from  that 
interest  on  the  money  he  would  have  had  to  pay  them  so  much  the  earlier. 
If  he  did  not  pay  what  he  was  to  pay  at  the  first  of  August,  if  they  had  l>een 
finished  then,  there  would  be  some  deduction  to  malce  for  interest  on  thm 
amount  of  money  withheld.  The  beginning  of  the  running  of  interest  would 
be  when  the  houses  were  substantially  finished,  or  when  they  were  ready  for 
occupancy.  But  I  must  say  this:  that  plans  and  specifications  never  give  ab- 
Holutely  every  little  detail;  a  great  deal  must  be  left,  and  is  left,  in  all  cases 
to  the  common  manner  of  finishing  a  building,  and  doing  worlE  as  understood 
by  workmen,  and  without  any  specification.  *  *  *  If  you  are  building  a 
common  stable,  and  are  bargaining  about  the  lumber  to  go  in  it,  you  take 
what  is  ordinarily  used  for  such  a  building,  and  you  put  upon  it  the  style  of 
workmanship  that  is  ordinarily  expected.  If  you  were  building  a  five  hun- 
dred dollar  house,  it  is  not  expected  that  the  same  sort  of  expensive  work 
will  go  on  it  as  would  be  put  in  a  twenty  thousand  dollar  house.  The  speci- 
fications will  be  sent  out  with  you,  and  there  are  several  gentlemen  on  the 
jury  who  are  very  familiar  with  building  and  with  specifications;  one  espe- 
cially, who  knows  a  great  deal  more  than  we  do  about  this  matter.** 

Verdict  and  judgment  were  rendered  for  phuntifEs,  whereupon  defendant 
took  this  writ. 

E.  Edgar  Galhreth  and  W,  B,  Rodgers,  for  plaintiff  in  error.  Henry  A, 
Davis,  for  defendants  in  error. 

Per  Curiam.  If  we  concede  there  was  error  in  the  charge  of  the  learned 
judge  below  in  regard  to  the  matter  of  interest,  it  does  not  necessarily  follow 
that  the  judgment  must  be  reversed.  It  is  only  for  serious  error,  such  as 
would  reasonably  or  probably  affect  the  result,  that  we  would  be  justified  in 
disturbing  the  judgment.  In  this  case  the  error  was  cured  by  the  verdict.  It 
is  manifest  the  jury  have  found  that  the  buildings  were  not  to  be  completed  by 
August  1,  1883,  as  contended  by  defendant,  and  have  rejected  his  claims  for 
the  loss  of  rents.  We  are  unable  to  see,  therefore,  how  he  could  have  been 
injured  by  so  much  of  the  charge  as  is  contained  in  the  first  and  second  as- 
signments. 

Nor  is  that  portion  of  it  embraced  in  the  third  and  fourth  assignments  free 
from  criticism.  It  might  well  have  been  omitted, — ^it  was  not  needed  to  throw 
light  upon  the  case;  yet  we  cannot  say  that  it  misled,  or  was  likely  to  mis- 
lead, the  jury,  and  it  is  certainly  no  ground  of  reversal.    Judgment  affirmed. 


Allemania  Fire  Ins.  Co.  v.  Pitts  Exposition  Soo.  St.  Paul  Fire  & 
Marine  Ins.  Co.  v.  Same.  Insurance  Company  of  Pennsyl.vanu 
V.  Same. 

{Supreme  Court  of  PenntyltfanM,    November  7, 1S87.) 

1.  Insubanck— Mkanino  of  *'Prki«I8E8." 

An  insurance  policy  prohibited  the  keeping  of  fire-worJcs  on  the  insured  premises. 
The  buiidinK  insured  was  situated  in  Exposition  grounds,  where  there  was  also  a 
stable  some  25  or  50  feet  distant^  in  which  fire^works  were  stored  at  the  time  of  the 
fire.  Held,  that  the  meaning  of  the  word  '* premises"  ia  confined  to  the  building 
insured,  and  the  policy  was  not  avoided. 

2.  Same— CoNSTBucTioN  of  Policy— Against  Insubbbs. 

A  policy  of  insurance  is  in  the  words  of  the  insurers,  and  in  case  of  doubt  ahoold 
be  construed  against  them. 
8.  Same— Proof  of  Lobs— Waiyxb. 

A  policy  of  insurance  required  the  insured  in  case  of  loss  to  furnish  proofs,  which 
he  omitted  to  do.  The  insurers  submitted  the  amount  of  loss  to  be  ascertained  by 
appraisers.    Meld,  sufficient  evidence  of  waiver  to  go  to  the  Jury. 

Errors  to  common  pleas  No.  2,  Allegheny  county. 
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This  was  an  action  for  1^1,000  on  a  policy  of  insurance  issned  to  plaintiffs, 
and  which  contained  the  following  clause:  "This  company  shall  not  be  liable 
for  loss  occurring  while  any  of  the  following  articles  are  kept,  stored,  or  used 
in  or  on  the  premises  described,  any  custom  or  usage  of  trade  or  manufacture 
to  the  contrary  notwithstanding  viz. :  Benzine,  benzole,  benzine  varnish,  chem- 
ical oils,  flre-tDorks,  gunpowder.**  The  building  insured  was  a  frame  shed 
situated  in  the  Exposition  grounds  of  the  plaintiffs.  In  these  grounds  were 
other  buildings;  among  them,  some  stables  situated  from  25  to  50  feet  from 
the  building  insured.  In  these  stables  were  stored  some  fire-works  and  gun- 
powder, which  ignited,  setting  fire  to  the  stables,  and  the  heat  so  caused  set 
fire  to  the  building  covered  by  the  policy.  No. formal  proof  of  loss  was  fur- 
nished by  the  plaintiffs,  as  required  by  the  policy,  but  the  parties  submitted 
the  amount  of  loss  to  be  ascertained  by  appraisers.  The  judgment  of  the 
court  below  was  in  plaintiffs'  favor,  whereupon  the  defendants  brought  this 
writ,  and  made  the  following  assignments: 

First.  The  court  erred  in  its  answer  to  plaintiffs'  second  point,  which  point 
and  answer  were:  *'If  the  first  point  be  refused,  then  the  court  is  instructed 
to  charge  the  jury  that  if  they  find  from  the  evidence  that  the  fire-works  were 
at  the  time  of  the  fire  in  a  separate  building,  stable,  or  shed,  situate  wholly 
detached  from  the  building  insured,  and  distant  30  to  50  feet,  and  in  no  way 
connected  or  used  therewith,  then  said  detached  building  or  shed  was  not  a 
part  of  the  premises  insured,  within  the  meaning  of  the^ policies  of  insur- 
ance."   Answer.  The  second  point  is  affirmed. 

Second.  The  court  erred  in  its  answer  to  plaintiffs*  fourth  point,  which 
point  and  answer  were:  "That  the  jury  have  a  right  under  the  evidence  to 
find  that  defendant  company  waived  a  formal  proof  of  loss,  and  the  plaintiffs' 
evidence,  if  believed,  shows  such  waiver."  Answer.  "The  fourth  point  is 
afilrmed.  If  the  defendant  company  entered  into  the  written  contract  in  evi- 
dence, to  refer  to  appraisers  the  amount  of  the  loss  by  fire,  and,  after  the 
award  of  the  appraisers,  refused  to  pay  the  amount  for  other  reasons  than  the 
failure  to  supply  a  detailed  statement  of  the  loss,  it  was  a  waiver  of  the  fur- 
nishing of  the  proofs  of  loss  required  by  the  policy." 

Josiah  CoTien  and  A.  Tsr<zel,  for  plaintiffs  in  error. 

Defendants  have  not  waived  proof  of  loss.  Waiver  of  proof  must  be  shown 
by  positive  evidence,  and  there  was  not  sufficient  evidence  of  waiver  in  this 
case  to  go  to  the  jury.  Wood,  Fire  Ins.  497;  Beatty  v.  Insurance  Co,,  66  Pa. 
6t.  17;  Angier  v.  JBatan  Co.,  11  Wkly.  Notes  Cas.  146.  The  cases  relied  on 
by  the  court  below  to  support  its  answer  to  plaintiffs'  second  point  do  not 
apply. 

C.  C.  Dickep  and  Wm.  M.  Watson,  for  defendants  in  error. 

The  meaning  of  the  word  "premises"  must  be  confined  to  the  building  in- 
sured. Moadinger  v.  Instirance  Co.,  2  Hall,  (N.  Y.)  527;  Insurance  Co.  v. 
Insurance  Co.,  id  Wis.  446;  Robinson  v.  Insurance  Co.,  27  N.  J.  135;  May, 
Ins.  par.  228 ;  Wood,  Ins.  par.  56.  The  language  of  the  policy  is  the  language 
of  the  insurers,  and  must  be  construed  against  them  in  case  of  doubt.  Smith 
V.  Insurance  Co.,  32  N.  Y.  399;  Insurance  Co.  v.  Cropper,  32  Pa.  ISt.  351; 
Insurance  Co.  v.  Berger,  42  Pa.  St.  292;  Insurance  Co.  v.  Vpdegraff,  43  Pa. 
6t.  858;  Insurance  Co.  v.  Mund,  102  Pa.  St.  89. 

Per  Curiam.  We  have  examined  these  cases  carefully,  and  are  unable  to 
find  any  substantial  error.  The  principal  question,  which  is  common  to  all 
of  them,  is  whether  the  fire-works  were  placed  upon  the  insured  premises, 
within  the  meaning  of  the  policy.  The  undisputed  evidence  is  that  they  were 
placed  in  a  frame  stable  from  20  to  50  feet  from  the  building  covered  by  the 
policy.    They  were  not»  therefore,  upon  the  insured  premises,  and  not  within 
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the  prohibifcion  of  the  policy.  As  a  contract  of  insurance  is  one  of  indemnity, 
and  the  language  of  the  policy  is  the  language  of  the  company,  we  are  not  to 
strain  it  in  favor  of  the  latter  as  against  the  assured;  on  the  contrary,  we 
must  resolve  a  doubt  about  the  meaning  of  the  policy,  if  any  exists,  against 
the  company,  and  in  favor  of  the  assured.  We  think  there  was  sufficient  evi- 
dence of  a  waiver  of  proofs  of  loss  to  justify  the  learned  judge  in  submitting 
this  question  to  the  jury.  The  charge  of  the  court  was  clear  and  impartial; 
and  neither  in  this,  nor  in  the  answers  to  points,  do  we  find  anything  of 
which  the  plaintiffs  in  error  have  any  just  cause  of  complaint.  The  judgment 
in  each  case  is  affirmed. 


Cook  and  others  v,  C!ommonwealth.  \ 

(Supreme  Court  of  Pennsylvania,    November  7,  1887.) 

Pbincxpal  akd  SuBirrr— Releass  of  Pbincipa]>— Affidavit  of  Drfbubx. 

Plaitttifif  sued  defendants  as  sureties  on  a  bond  given  by  her  guardian  daring  her 
minority,  alleging  a  decree  on  final  accounting  in  July,  1886,  against  her  guardian, 
which  bad  never  been  paid  nor  appealed  from.  Defendants,  in  an  affidavit  of  de- 
fense, alleged  a  receipt  in  full,  dul  v  executed  by  plaintiff  at  the  June  term,  1886,  in 
the  orphans'  court,  whereby  she  released  heraruardiau  in  full  of  all  moneys  coming 
to  her;  that  a  writ  of  attachment  was  issued  against  him  by  the  orphans'  coari; 
that,  after  arrest,  he  was  released  by  plaintiff  and  her  counsel  from  all  liability  un- 
der the  decree;  that  it  was  her  daty  to  attempt  to  collect  the  amount  from  the 
guardian,  and  her  failure  to  do  so,  and  her  release  of  him,  released  the  sureties. 
There  was  no  averment  of  payment  of  the  decree;  and  the  affidavit  was  made  *'  to 
the  best  of  the  information  and  knowledge  of  affiants,"  but  did  not  state  their 
belief  in  the  information.  Hetd^  that  the  affidavit  was  wanting  in  any  averment 
that  would  constitute  a  defense. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Plaintiff  sued  the  defendants,  sureties  on  a  bond  given  by  her  guardian,  al- 
leging that  upon  a  hearing,  July,  1886,  upon  his  final  account,  the  court  en- 
tered a  decree  in  her  favor  for  $244.10;  that  the  guardian  filed  exceptions 
thereto,  which  were  dismissed;  that  no  appeal  has  been  taken  from  that  de- 
cree, and  that  it  has  never  been  paid.  The  sureties  had  filed  an  affidavit  of 
defense  alleging  that  the  plaintiff  had  receipted,  prior  to  the  settlement  of  her 
account  with  her  guardian,  to  him  in  full  for  all  moneys  coming  to  her;  that 
an  attachment  issued  against  the  guardian,  and  on  his  arrest  the  plaintiff  and 
her  counsel  released  him  from  all  liability  on  the  decree;  that  it  was  her  duty 
to  make  an  attempt  to  collect  from  the  guardian,  and  that,  by  her  failure  to  do 
so,  and  release  of  him  from  all  liability,  the  sureties  on  the  bond  were  released. 
The  affidavit  was  to  the  best  of  the  information  of  the  defendants.  On  mo- 
tion of  plaintiff  judgment  was  rendered  against  the  defendants  for  want  of  a 
sufficient  affidavit  of  defense,  and  from  that  judgment  they  appealed. 

Robb  d*  Fitzsimons,  for  plaintiff  in  error. 

If  a  creditor  gives  time  to  the  debtor,  his  sureties  are  discharged.  Bankr. 
Bank,  7  Watts  &  S.  343;  Clippinger  v.  Creps,  2  Watts,  45;  TeUmage  v.  Bur- 
linyame,  9  Pa.  St.  21;  Com,  v.  Vanderslice,  8  Serg.  &  R.  452.  An  agreement 
after  judgment  against  the  principal  to  give  him  time  releases  the  sureties. 
Reiner  v.  Rodgera,  2  Wkly.  Notes  Cas.  16.  When  a  creditor  releases  a  lien 
on  tlie  principal,  the  sureties  are  released  pro  tanto.  Com.  v.  Haas,  16  Serg.  & 
E.  252;  Wharton  y.  Duncan,  34  Leg.  Int.  105.  The  surety  on  a  guardian's 
bond  was  discharged  when  his  account  was  referred  to  referees;  not  being  ac- 
cording to  the  terms  of  the  bond.  Com.  v,  8imontun,  1  Watts,  310.  When 
a  creditor  has  the  means  of  compelling  payment  by  the  principal  debtor,  and 
gives  it  up,  he  discharges  the  sureties.  Templeton  \^3hakley,  107  Pa.  St 
370;  Hutchimon  v.  Woodwell,  Id.  509;  Bosohert  v.  Brotcn,  72  Pa.  St.  372. 
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W.  D.  Moore  and  F.  C.  McGrir,  for  defendant  in  error. 

A  decree  of  the  orphans*  court  directing  a  guardian  to  paj  the  balance  due 
his  ward  is  conclusive  in  a  suit  on  his  officii  bond,  and  the  only  defense  iB 
payment.  Com,  y.  Gracey,  96  Pa.  St.  70.  It  must  be  shown  in  the  affidavit 
with  particularity  as  to  time,  amount,  manner,  etc.  End.  Affidavits  of  De- 
fense, §  399;  Railroad  Co.  v.  Johnson,  54  Pa.  St  127;  Snyder  v.  Powers,  37 
Leg.  Int.  387.  In  an  affidavit  on  information,  defendant  must  state  that  he 
believes  the  information.  Bank  v.  Gregg,  79  Pa.  St.  384;  End.  Affidavits  of 
Defense,  §§  342-344,  390. 

Per  Cubiam.  The  affidavit  of  the  defendants  is  so  utterly  wanting  of  any 
averment  that  could  constitute  a  valid  defense. to  tlie  plaintiff's  claim  that  the 
court  below  could  not  legally  refuse  judgment  for  want  of  a  sufficient  affidavit 
of  defense.    Judgment  affirmed. 


MONONGAHELA  BRIDGE  Co.  V.  BeVARD. 

(Supreme  Court  of  Penruylvania,    November  7,  1887.) 

NioLianrcs— IifjDBY  fbom  DBrior  in  Bbidob;— Kmowledoe  — Coittbibutobt  Nboli- 

OBNOK. 

Plaintiff,  knowing  that  a  certain  plank  in  a  bridge  was  defective,  chanced  to  step 
upon  it  in  crossing  the  bridge,  and  was  injured  by  the  plank  giving  wa^v  with  him. 
ITefd^  in  an  action  for  damages,  that  his  previous  knowledge  of  the  defect  in  the 
plank  in  nowise  oomproniiaed  him,  and  that  the  bridge  company  could  not  avoid 
the  responsibility  arising  from  its  own  neglect  by  charging  the  plaintiff  with  knowl- 
edge of  that  negligence.^ 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  is  an  action  on  the  case  brought  by  H.  L.  Bovard  against  the  Monon- 
gahela  Bridge  Company,  to  recover  damages  for  personal  injuries  sustained  by 
him  while  crossing  the  defendant's  bridge.  On  the  evening  of  March  8, 1886, 
at  half  past  9  o'clock,  plaintiff,  in  the  company  of  Harry  liex,  on  his  way 
from  Bridgewater  to  his  home  in  West  Brownsville,  started  along  t]ie  foot- 
way  over  said  bridge.  When  he  was  within  about  90  feet  from  the  West 
Brownsville  end  of  the  bridge,  he  stepped  upon  a  board,  which  broke  under 
him,  and  precipitated  him  into  the  river,  a  distance  of  some  40  feet.  The 
plaintiff  testified  that  he  had  considered  this  board  dangerous,  that  he  knew 
of  its  location  in  the  foot-walk,  and  that  he  could  have  avoided  it  at  the  time 
of  the  accident  by  walking  on  either  side  of  it.  His  witnesses  corroborated 
him  in  this,  and  two  of  them  did  actually  pass  by  the  hole  after  Mr.  Bevard 
had  fallen  through.  In  view  of  these  facts,  the  defendant  requested  the  court 
to  give  to  the  jury  binding  instructions  in  its  favor,  and  to  tiiis  effect  presented 
two  points  of  law.  The  refusal  of  the  court  to  allirm  these  points  constitute 
two  of  the  assignments  of  error. 

Zazear  <i  Orr,  for  plaintiff  in  error. 

"Where  the  court  below  negatives  a  point  of  law,  presented  by  counsel,  in 
which  the  facts  are  stated  hypothetically,  the  supreme  court  will,  on  error, 
assume  that  the  jury  would  have  found  the  facts  as  stated  in  the  point." 
Bank  V.  McMurray,  98  Pa.  St.  538;  King  v.  TTiompson,  87  Pa.  St.  365. 
Where  a  party  knows  of  the  existence  of  an  open  cellar-way  in  a  sidewalk, 
and  attempts  to  pass  the  place  in  the  night,  he  will  be  considered  as  taking 
the  risk  upon  himself  even  if  at  the  time  he  has  forgotten  the  existence  of  the 
obstruction,  and,  if  he  receives  injuries  from  falling  into  such  cellar- way,  he 

1  Though  a  person  has  knowledge  of  a  defect  in  a  highway,  yet  if  he  believes  that  by 
the  exercise  of  ordinary  care  no  harm  will  result  in  passing  over  it,  and  has  tiie  rip;ht 
as  a  reasonably  prudent  man  to  so  believe,  he  is  not  guilty  of  contributory  negligence 
in  going  upon  the  highway  where  the  defect  exists.  Kendall  v.  City  of  Albia,  (Iowa,) 
34  N.  W.  Rep.  833,  and  note. 
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is guilty  of  contributory  negligence,  and  cannot  recover.  Town  o/Mt.  Ver- 
nan  v.  Dusotichett^  2  Ind.  686;  Bruker  v.  Toum  of  Covington,  69  Ind.  33. 
See,  also.  King  v.  ThompsonSl  Pa.  St.369.  The  plaintiff's  right  to  recover  is 
precluded  when  the  omission  to  employ  the  senses  contributes  to  the  injury; 
tliat  is,  when  by  their  employment  he  might  have  avoided  the  injury.  Rati- 
road  Co.  v.  WTiitacre,  36  Ohio  St.  631;  Railroad  v.  Crawford,  24  Ohio  St. 
638;  Railroad  v.  Miller,  26  Mich.  274.  See.  also.  Beach,  Cont.  Neg.  39,  40, 
258.  It  matters  not  what  degree  of  care  may  be  required  of  the  defendant, 
or  how  negligent  he  may  be.  yet,  if  the  plaintiff,  by  his  negligence,  contributed 
in  any  degree  to  the  injury  complained  of,  he  cannot  recover.  This  rule  has 
been  consistently  and  uniformly  declared  from  the  time  of  Lord  Ellenbor- 
ough's  decision  in  Butterfteld  v.  Forests,  11  East,  60,  to  the  present.  A 
man  is  as  much  baund  to  avoid  a  known  danger  on  a  public  highway  as  any- 
where else.  Forks  Tp,  v.  King,  84  Pa.  St.  230;  Durkin  v.  City  of  Troy,  61 
Barb.  437;  Eii^  v.  Magill,  101  Pa.  St.  616;  Railway  Co.  v.  Taylor,  104  Pa. 
St.  306. 

Knox  c6  Reed  and  C.  S.  Crawford,  for  defendant  in  error. 

The  only  question  arising  upon  the  record  in  this  case,  and  argued  on  be- 
half of  plaintiff  in  error,  is  whether,  under  all  the  evidence  in  the  case,  plain- 
tiff in  error  was  guilty  of  such  contributory  negligence  as  would  defeat  his 
right  to  recover  damages  for  the  personal  injuries  he  sustained  while  crossing 
the  company's  bridge  on  the  nigiit  of  March  8.  1886.  This  question,  of  ne- 
cessity, became  a  question  of  fact  for  the  jury,  and  was  very  properly  left  to 
the  jury  to  pass  upon.  '^The  question  of  contributory  negligence  is  a  mixed 
question  of  law  and  fact.  When  the  facts  are  undisputed,  the  court  should 
declare  the  law  thereon;  but  when  the  evidence  of  contributory  negligence  is 
conflicting,  or  the  facts  on  which  a  right  to  recover  are  controverted,  a  jury 
should  pass  upon  that  evidence  and  upon  those  facts. "  City  of  Harrishurg  v. 
Soylor,  87  Pa.  St.  216.  "Negligence  is  always  a  question  for  the  jury  when 
there  is  reasonable  doubt  as  to  the  facts,  or  as  to  the  inferences  to  bfi  drawn 
from  them.  Where  the  measure  of  duty  is  ordinary  and  reasonable  care,  and 
the  degree  of  care  varies  according  to  circumstances,  the  question  <^  negli- 
gence is  necessarily  for  the  jury."  Railroad  Co.  v.  White,  88  Pa.  St.  827. 
**  Where  a  point  is  presented  reciting  certain  facts  in  the  cause  which,  stand- 
ing alone,  would  warrant  the  affirmance  of  the  point,  if  there  be  other  facts  in 
evidence  qualifying  those  stated  in  the  point,  it  is  Hot  error  to  refuse  to  affirm 
the  point."  City  of  Altoona  v.  Lotz,  18  Wkly.  Notes  Gas.  524,  7  Atl.  Bep. 
240.  Mr.  Justice  Paxson,  in  Oil  City,  etc..  Bridge  v.  Jackson,  Pittsb.  Leg. 
J.,  October  27,  1886,  says:  "It  being  the  duty  of  the  company  to  keep  the 
bridge  in  repair,  it  is  evident  that  had  the  accident  been  the  result  of  its  be- 
ing out  of  repair  the  company  would  have  been  liable,  even  though  such  de- 
fect was  latent,  and  the  company  had  no  knowledge  of  it.  Thus,  if  there  had 
been  a  defective  plank  or  a  hole  in  the  carriage-way,  andT  an  accident  had  re- 
sulted therefrom,  there  could  have  been  no  question  of  the  liability  of  the 
company  therefor,  even  though  ignorant  of  the  existence  of  such  defect.  To 
this  extent  the  company  may  be  said  to  insure  the  safety  of  those  who  cross 
its  bridge." 

Per  Curiam.  The  court  below  was  clearly  right  in  all  its  rulings.  The 
plaintiff,  having  paid  his  toll,  had  a  right  to  expect  that  the  bridge  was  safe, 
and  that  he  might  walk  over  it  without  danger.  His  previous  knowledge  of 
the  defective  plank  in  nowise  compromised  him,  for  he  might  justly  suppose 
that  the  company  had  in  the  mean  time  discharged  its  duty  by  repairing  the 
defect.  It  was  an  insurer  as  against  any  defect  which  it  could  foresee  and 
prevent,  and  espexiially  as  against  a  defect,  such  as  the  one  in  this  case,  aris- 
ing from  its  own  neglect,  and  it  cannot  avoid  responsibility  by  charging  the 
plaintiff  with  a  knowledge  of  that  negligence.    Judgment  affirmed. 
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Mutual  Life  Ins.  Co.  of  Baltimore  v,  McSherrt. 

( Omrt  of  Appeals  of  Maryland,    December  9,  1887.) 

1.  COBPOBATIONB  —  lONOBANCE  OF  By-LaW8  HO  EZCUBK  TO  DiBBCTOB  —  IjIMITATION  OF 

Actions. 

Plain tiflTs  decedent  had  contributed  to  the  gaaranty  fond  of  the  defendant,  of 
which  be  was  a  director.  The  bv-iaws  provided  that,  on  the  death  of  a  sabecribing 
director,  his  sabscription  should  be  returned  to  bis  representative,  after  his  succes- 
sor was  elected.  Plaintiff  was  elected  to  succeed  decedent,  and  the  board  voted  to 
withdraw  all  but  20  per  cent,  of  the  guaranty  capital.  Plaintiff  received  the  note 
held  by  the  company  for  decedent's  subscription,  and  gave  a  check  for  the  20  per 
cent,  tu  the  company.  Nine  yeans  after  he  sued  to  recover  it  back,  defendant 
pleaded  the  statute  of  lintitations,  and  plaintiff  replied  that  one  L.,  whom  he  sup- 
posed to  be  general  manager,  told  him  it  must  be  paid  lo  get  back  the  not^,  and  that 
he  was  in  ignorance  of  the  by-law  until  within  three  years.  Held^  that  as  he  was  a 
director  of  the  company,  his  ignorance  of  the  by-law  was  the  result  of  his  own  want 
of  care,  and  that  as  there  was  no  proof  that  L.  was  an  agent  acting  in  the  scone  of 
bis  authority,  or  that  defendant  had  subsequently  ratified  what  he  bad  said  or  done, 
no  fraud  could  be  imputed  to  defendant,  and  the  statute  of  limitations  was  a  bar. 

2.  LuiiTATioH  OF  Actioms—Knowlbdgv  of  Facts— Means  of  Ascbbxainino. 

Plaintiff,  in  reply  to  a  plea  of  the  statute  of  limitations,  alleged  that  he  was  igno- 
rant, until  a  short  time  before  bringing  the  suit,  that  any  cause  of  action  existed^ 
and  that  it  had  been  frandnlently  concealed  from  him.  Held,  that  if  plaintiff  was. 
fully  informed  of,  or  had  the  means  of  becoming  acquainted  with,  all  the  facts  in 
the  case,  he  could  not  avoid  the  plea  of  limitation.^ 

Appeal  from  Baltimore  city  court. 

Action  by  William  A.  McSherry,  surviving  administrator  of  John  A.  Mo^ 
Sberry,  against  the  Mutual  Life  Insurance  Company  of  Baltimore  to  recover 
money  paid  under  an  alleged  mistake.  Judgment  for  the  plaintiff,  and  de- 
fendant appealed. 

M,  W,  Atidoun  and  /.  WiUan  Leakin,  for  plaintiff.  C.  /.  Bonaparte,  for 
defendant. 

Yellott,  J.  The  appellant  was  authorized  by  the  act  of  incorpomtion  to 
acquire  property,  not  exceeding  ^100,000,  as  a  guaranty  capital  for  its  busi- 
ness. John  A.  McSherry,  the  appellee's  intestate,  was  a  director  in  said  cor- 
poration, and  on  July  1,  1873,  contributed  $10,000  to  this  guaranty  capital  in 
the  form  of  a  demand  note  to  the  order  of  Rand,  McSherry  &  Co.,  and  in- 
tlotsed  by  that  firm.  John  A.  McSherry  continued  to  be  a  director  of  the  cor- 
poration until  November  28,  1874,  on  which  day  his  death  occurred,  and  the 
appellee  and  Joseph  H.  Audoun  were  appointed  his  administrators  by  the 
orphans'  court  of  Baltimore  city.  At  the  time  of  giving  the  note  already 
mentioned,  there  was  a  by-law  of  the  corporation  which  provided  that,  "in 
case  of  the  resignation,  displacement,  or  death  of  any  director  who  holds  any 
portion  of  the  guaranty  capital,  the  securities  or  property  contributed  by  him 
to  said  guaranty  capital  shall  be  returned  him  or  his  representative  by  the 
board  thirty  days  after  the  election  of  his  successor." 

On  the  fifth  of  April,  1876,  the  appellee  was  elected  a  director  to  fill  the  var- 
cancy  caused  by  the  death  of  the  said  John  A.  McSherry.  There  can  be  no 
doubt  that,  30  days  after  his  election  to  fill  the  vacancy,  he  and  his  co-admin- 
istrator could,  in  conformity  with  the  provisions  of  the  by-law,  have  demanded 
and  would  have  been  entitled  to  receive  the  note  for  $10,000  given  by  his  in- 
testate as  his  contribution  to  the  guaranty  capital  of  the  company.  But  no 
such  demand  was  made.  On  the  same  evening  when  the  appellee  was  elected 
a  director,  he  and  his  co-administrator  being  present,  a  resolution  was  unan- 
imously adopted  to  withdraw  all  except  20  per  cent,  of  the  guaranty  capital, 
that  being  necessary  "to  restore  the  reserve  assets  of  the  company  to  the  re- 

>8ee  note  at  end  of  case. 
v.llA.no.7— 37 
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quired  legal  standard.**  It  was  farther  provided  by  this  and  a  subsequent 
resolution  that  the  company  should  issue  scrip  for  the  amount  of  the  assess- 
ment, **such  scrip,  principal  and  interest,  payable  as  soon  as  the  reserve  as- 
sets of  the  company  shall  exceed  the  reserve  required  by  law,  and  the  amount 
of  scrip  authorized,  and  $10,000.  It  is  shown  by  proof  in  the  record  that  the 
reserve  assets  of  the  company  have  never,  since  June  20, 1877,  exceeded  the 
reserve  required  by  law,  and  the  amount  of  scrip  authorized  to  be  issued  by 
the  resolution  of  April  5, 1876,  and  $10,000. 

On  June  20,  1877,  the  appellee's  co-administrator,  who  had  charge  of  the 
funds  and  all  the  arrangement  of  the  estate,  as  is  shown  by  the  appellee's  tes- 
timony, gave  his  check  to  the  appellant  for  $2,000,  being  20  per  cent  of  the 
amount  contributed  by  his  intestate  to  the  guaranty  capital,  and  received  a 
certificate  in  conformity  with  the  resolution  of  the  company,  and  had  the  note 
for  $10,000  originally  given  by  his  intestate  returned  to  him  at  the  same  time. 
There  was  subsequently  an  allowance  for  this  payment  in  the  administration 
account.  The  death  of  the  appellee's  co-administrator  occurred  in  Aprils 
1884,  and  this  suit  was  instituted  in  November,  1886,  for  the  pui*pose  of  re- 
covering the  $2,000,  paid  by  him  in  June,  1877,  or  more  than  nine  years  be- 
fore the  commencement  of  the  action. 

There  are  in  this  record  no  prayers  for  instructions  ofFered  by  the  plaintiff 
in  the  court  below,  and  the  only  questions  which  can  be  considered  and  de- 
termined by  this  court  are  such  as  are  presented  by  the  exceptions  taken  to 
the  rejection  of  all  the  defendant's  prayers,  except  the  sixth.  The  first  prayer 
of  the  defendant  asks  the  court  to  say  to  the  jury  that,  assuming  the  evidence 
of  the  plaintiff  to  be  true,  and  giving  him  the  benefit  of  every  inference  which 
could  be  reasonably  drawn  to  his  advantage  from  it,  or  from  that  offered  by 
the  defendant,  he  has  made  out  no  such  case  as  could  entitle  him  to  their  ver- 
dict under  the  issues  joined  in  the  cause,  and  their  verdict  must  therefore  be 
for  the  defendant.  The  view  which  we  take  of  this  case  renders  it  unneo»> 
sary  to  determine  anything  in  relation  to  the  ruling  on  this  prayer. 

The  second  and  third  prayers  of  the  defendant  are  founded  on  its  plea  of 
limitation.  The  appellee,  In  his  replication,  meets  this  plea  by  averring  a 
fraudulent  concealment  of  his  cause  of  action  by  the  defendant,  and  alleges 
that  he  brought  his  action  within  three  years  from  the  time  when  he  could, 
by  usual  and  ordinary  diligence,  discover  the  fraud.  These  averments  are  put 
in  issue  by  the  defendant's  rejoinder.  The  proof  adduced  in  support  of  the 
averment  of  fraudulent  concealment  is  the  testimony  of  the  appellee  that  he 
was  ignorant  of  the  existence  of  the  by-law  which  authorized  him  to  demand, 
and  entitled  him  to  receive,  the  note  given  by  his  intestate,  and  that  one  Dr. 
Lansberg  told  him  that  the  only  way  to  obtain  said  note  was  by  paying  the 
assessment  of  $2,000,  and  advised  him  to  do  so.  He  supposes  that  Lansberg 
was  the  manager  of  the  company,  as  he  was  id  ways  advising  and  directing 
what  should  be  done.  But  Lansberg  was  neither  the  president  nor  a  director 
of  the  company;  and  it  is  perfectly  apparent  tliat  he  could  not  be  its  general 
and  exclusive  manager,  as  the  act  of  incorporation  places  the  general  man- 
agement of  the  affairs  of  the  company  under  the  control  of  its  president  and 
board  of  directors.  Lansberg  might  have  been  an  agent  of  the  company  for 
the  transaction  of  some  part  of  its  business.  There  is  no  proof  of  such  agency, 
and,  assuming  that  this  person  was  the  company's  agent,  in  order  to  legally 
establish  fraud  practiced  by  the  appellant,  it  would  be  necessary  to  show,  by 
competent  evidence,  either  that  the  agent  was  actinj?  within  the  scope  of  his 
authority,  or  that  the  principal  had  subsequently  ratified  what  he  had  said 
and  done.  No  such  proof  is  disclosed  by  this  record,  and  therefore  no  fraud 
is  imputable  to  the  appellant.  Railroad  Co.  Y.Wilkins,  44  Md.  27;  Carter 
y. Machine  Co,,  61  Md.298. 

The  appellee  not  only  relies  upon  the  alleged  fraudulent  concealment  of 
the  appellant,  but  also  upon  his  own  ignorance  of  the  existence  of  the  by-law 
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already  referred  to.  The  onlj  proof  in  support  of  the  averment  of  ignorance 
is  to  be  found  in  his  own  testimony.  He  says  he  asked  several  of  the  direct- 
ors, and  some  of  the  employes  in  the  office,  and  that  it  seemed  impossible  to 
get  a  copy  of  these  by-laws.  In  contradiction  of  this  testimony,  the  presi- 
dent of  the  company,  when  examined  as  a  witness  in  the  cause,  said  **that  the 
green  books  containing  the  by-laws  had  been  printed  in  1873  to  give  infor- 
mation to  all  persons  interested  in  the  company,  and  were  kept  constantly  in 
his  office  for  distribution  to  any  one  who  asked  for  them,  and  that  the  plain- 
tiff, by  asking,  could  at  any  moment  have  obtained  a  copy."  As  the  appel- 
lee had  important  duties  to  perform,  not  only  as  a  director  of  the  company, 
but  also  as  an  administrator  of  the  estate  of  a  decedent  who  had  been  exten- 
sively interested  in  the  affaii-s  of  the  company,  it  is  manifest  that  his  ignor- 
ance of  the  existence  of  the  by-laws  was  the  result  of  that  want  of  care  and 
diligence  which  should  have  actuated  him  in  the  discharge  of  the  duties  de- 
volving upon  him  in  both  capacities.  As  more  than  nine  years  had  elapsed 
after  the  alleged  cause  of  action  had  accrued  before  this  suit  was  brought, 
the  defendant  had  a  legal  right  to  rely  upon  the  plea  of  limitation,  and  the 
court  below  erred  in  rejecting  its  second  and  third  prayers. 

The  defendant's  fourth  prayer  enunciates  the  proposition  that  there  is  no 
legally  sufficient  evidence  that  the  check  of  the  twentieth  of  June,  offered  in 
evidence,  was  given  by  its  signer  under  any  mistake  of  fact  or  in  consequence 
of  any  fraud,  and,  therefore,  under  the  pleadings  and  all  the  evidence  in  the 
case,  the  verdict  must  be  for  the  defendant.  From  what  has  already  been 
said  in  relation  to  alleged  fraud  on  the  pai-t  of  the  appellant,  and  mistake  re- 
sulting from  ignorance  on  the  part  of  the  appellee,  it  is  apparent  that  this 
instruction  should  have  been  granted. 

The  fifth  and  seventh  prayers  of  the  defendant  should  also  have  been 
granted.  They  simply  enunciate  the  proposition  that,  if  the  plaintiff  and  his 
co-administrator  were  present  at  a  meeting  of  the  defendant's  directors  on 
April  5,  1876,  and  that  the  plaintiff  was  present  at  a  meeting  on  May  2, 
1877,  and  that  both  were  cognizant  of  the  proceedings  as  set  forth  in  the 
minute-book  read  in  evidence,  then  the  plaintiff  could  not  maintain  this  ac- 
tion. This  would  have  been  tantamount  to  saying  that,  if  the  plaintiff  was 
fully  informed  of,  or  had  the  means  of  becoming  acquainted  with,  all  the 
facts  connected  with  the  transactions  out  of  which  this  suit  has  grown,  he 
could  not  avail  himself  of  the  averment  of  ignorance  on  his  part  or  of  fraud 
practiced  by  his  adyersary  in  the  cause  so  as  to  avoid  the  legal  operation  of 
the  plea  of  limitation  interposed  as  a  bar  to  the  remedy  which  he  has  sought 
to  obtain. 

From  what  has  been  said,  it  follows  that  the  judgment  of  the  court  below 
must  be  reversed. 

NOTE. 

Limitations — OonoBALMKirT  of  Gauss  of  Actiov.  When  a  party  is  prevented  by  the 
fraud  or  actual  fraudulent  concealment  of  another  from  obtaining  knowledge  of  a 
cause  of  action  existing  iu  his  favor  against  the  latter,  the  statute  does  not  commence 
to  run  until  the  right  of  action  is  discovered,  or  until,  with  the  use  of  due  diligence,  it 
might  be  discovered.  Bradford  v.  McCormick,  (Iowa,)  32  N.  W.  Rep.  93;  Wilder  v. 
Secor,  (Iowa,)  33  N.  W.  Rep.  448.  Tlie  rule  applies  when  the  cause  of  action  does  not 
grow  out  of  the  fraud  alleged,  but  exists  independently  of  it,  and  is  governed  by  the 
general  statute  of  limitations.  Bradford  v.  McCormick,  supra.  The  concealment  must 
consist  of  some  affirmative  act  or  line  of  conduct.  Mere  silence  does  not  amount  to 
sncb  a  concealment  as  will  take  a  cause  of  action  out  of  the  operation  of  the  statute. 
Churchman  v.  City  of  Indianapolis,  (Ind.)  11  N.  £.  Rep.  301.  The  mere  fact  that  a 
plaintiff  is  ignorant  of  facts  constituting  a  cause  of  action  does  not  prevent  the  running 
of  the  statute  from  the  time  the  right  of  action  accrues.  Weltou  v.  Merrick,  (Neb.)  20 
X.  W.  Kep.  Ill ;  Dee  v.  Hyland,  (Utah.)  3  Pac.  Rep.  388.  If  a  party,  with  ordinary 
care  and  attention,  could  detect  fraud,  be  will  be  charged  with  actual  knowledge 
of  it.  Wei  ton  v.  Merrick,  tupra.  Where  one  injured  through  the  negligence  of  another 
was  placed  by  the  latter  in  the  care  of  a  doctor,  who  had  previously  acted  as  physician 
for  both  parties,  held  that  false  representations  made  by  the  physician  to  the  plaintifT 
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as  to  his  injaries  would  not  prevent  the  mnning  of  the  statute,  the  latter  only  being 
misled  as  to  the  extent  of  his  injuries,  and  it  not  being  alie^^ed  that  the  defendant  em- 
ployed the  doctor  to  make  such  false  representations.  Chamberlain  t.  Hailroad  Co., 
27  Fed.  Rep.  181. 

Ott  c.  Kaufman. 

(Cbttrf  0/  Appeals  of  Maryiand,    December  0,  1887.) 

ABATEMBIfT  A1VD  RbVIYAI.— DeATH  OP  DkFEKDANT  — SURVIVAL  OF  ACTIOK  FOB  AflBAULT 
AKU  BaTTBBY. 

Under  Code  Md.  art.  50,  {  146,  providing  that  actions  for  personal  injaries  and 
slander  shall  not  survive  against  the  administrator  or  executor  of  the  testator  or  in- 
testate, an  action  to  recover  consequential  damages  for  an  assault  and  battery  on 
plaintiff's  wife  is  not  maintainable  against  the  executrix  of  defendant,  as  the  right 
depends  upon  the  nature  of  the  action,  and  not  upon  the  cbaractar  of  the  damages 
claimed.1 

Appeal  from  court  of  common  pleas,  Baltimore  city. 

Action  bj  Gottfried  Ott,  to  recover  damages  for  an  assault  and  battery  on 
his  wife,  against  Joseph  Kaufman,  and,  defendant  dying  pending  the  suit, 
against  his  executrix,  Anna  Mary  Kaufman. 

D^Arcy  Paul,  for  appellant.     W.  Pinkney  Whyte,  for  appellee. 

BoBiNsoN,  J.  This  is  an  action  by  a  husband  to  recover  damages  for  an 
assault  and  battery  on  his  wife,  per  quod  he  lost  her  services,  and  was 
obliged  to  expend  money  for  medic^  and  other  attendance  upon  her.  Fend- 
ing the  suit  the  defendant  died,  and  the  question  is  whether  the  action  sur- 
vives against  his  executrix;  and  this  depends  upon  the  construction  of  section 
146,  art.  50,  Code,  which  provides  that  personal  actions  of  every  kind,  except 
actions  for  personal  injuries  and  slander,  shall  survive  against  tlie  executor 
or  administrator  of  the  testator  or  intestate.  Actions  for  personal  injuries 
are  thus  expressly  exempted  from  the  saving  clause  of  the  statute,  and  this 
would  seem  to  be  conclusive  as  to  the  question  now  before  us.  The  argu- 
ment, however,  is  that  the  plaintiff  is  not  seeking  to  recover  damages  for  the 
personal  injury  to  his  wife,  but  consequential  damages,  for  the  loss  of  her 
services,  etc.  This  is  true,  but  the  injury  to  his  wife  is,  after  all,  the  founda- 
tion of  the  action;  and  the  question  whether  the  action  survives  on  the  death 
of  the  defendant  depends  upon  the  nature  of  the  action  itself,  and  not  upon 
the  character  of  the  damages  claimed.  At  common  law,  personal  actions  of 
every  kind  abated  on  the  death  of  the  sole  plaintiff  or  sole  defendant,  and,  if 
the  action  was  founded  on  contract,  a  new  action  would  lie  against  the  ex- 
ecutor or  administrator;  but  if  the  action  was  founded  on  a  tort,  for  a  wrong 
committed  by  the  defendant,  it  did  not  survive, — the  maxim  being  tictio  per- 
sonalis moritur  cum  persona.  Humbly  v.  Trott,  Cowp.  374;  Wl^eatly  v. 
Lane,  1  Saund.  216a;  Wenthworth  v.  Cock,  2  Perry  &  D.  257.  In  the  lan- 
guage of  Lord  Mansfield,  the  wrong  and  the  wrong-doer  were  buried  to- 
gether. So,  at  common  law,  an  action  would  lie  in  the  name  of  the  husband 
and  wife  for  the  personal  injury  to  the  wife,  and  another  action  in  the  name 
of  the  husband  to  recover  consequential  damages  for  the  loss  of  her  services; 
but  neither  of  these  actions  survived  on  the  death  of  the  defendant.  And 
when  the  Code  says  an  action  for  a  personal  injury  shall  not  survive  against 
the  administrator  or  executor  of  the  defendant,  it  means  an  action  founded  on 
a  personal  injury,  without  regard  to  the  nature  of  the  damages  claimed. 
Kow,  Cregin's  Case,  83  N.  Y.  596,  was  based  upon  the  New  York  statute 
which  provides  that  actions  for  wrongs  done  to  the  '* property,"  ** rights," 
and  ** interests"  of  another  shall  survive,  and  not  abate  by  the  death  of  the 

^In  Michigan,  causes  of  action  for  assault  and  battery  and  for  false  imprisonment  sar^ 
vive.  Dayton  v.  Fargo,  7  N.  W.  Rep.  758.  See  Everett  v.  Railroad  Co.,  (Iowa,)  28  ^^ 
W.  Rep.  410,  and  note. 
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plaintiff  or  defendant.  And  in  that  case,  where  the  wife  was  injured  through 
the  negligence  of  the  defendant  company,  the  court  held  that  the  action  brought 
by  the  husband  to  recover  damages  by  way  of  compensation  for  the  loss  of 
his  wife's  services,  and  expenses  incurred  for  medical  attendance,  did  not 
abate  on  the  death  of  the  piaintiiP.  The  wife's  services,  say  the  court,  were 
of  a  pecuniary  value  to  the  husband,  and  a  wrong  done  by  which  he  was  de- 
prived of  such  services  was  a  wrong  done  to  his  "rights"  and  "interests" 
within  the  meaning  of  the  statute.  There  is  no  such  language,  however,  as 
"wrongs  done  to  the  rights  and  interests"  of  another  in  our  Code,  and  the 
decision  in  that  case  cannot  be  accepted  as  an  authority  in  the  construction 
of  our  statute.    Judgment  affirmed. 


Greenland  o.  Countt  Ck>M'Rs  of  Harford  Go. 

{Court  of  Appeait  of  Maryland,    December  9,  1887.) 

Highways — Application  to  Open — Decision  op  Cibctjit  CJoubt  on  Appeal  Final. 

Code  Gen.  Laws  Md.  art.  28,  }  12,  provides  that  applications  for  opening  roads 
shall  be  by  petition  to  county  com  mission  era.  Rev.  Code,  art.  71,  J  90,  provides  for 
an  appeal  from  the  decision  of  the  commissioners  to  the  circuit  court,  whose  judg- 
ment on  such  appeal  shall  be  tinal.  On  petition,  examiners  were  appointed  by 
county  commissiouerd,  who  laid  out  a  road  over  the  land  of  plaintiff.  An  app«il 
was  taken  to  the  circuit  court,  when  a  judgment  wa.s  rendered,  and  plaintiff 
brought  a  writ  of  error.  He(d,  that  there  was  no  appeal  ftota  the  judgment,  and  a 
writ  of  error  had  no  greater  effect  than  an  appeal. 

Error  to  circuit  court,  Harford  county.    * 

Herman  Stump  and  W.  H.  Harlan^  for  plaintiff  in  error.  W,  Young  and 
B.  A,  Williams^  for  defendants  in  error. 

Yellott,  J.  Proceedings  were  commenced  in  this  case  by  a  petition  in- 
voking the  official  action  of  the  commissioners  of  Harford  county,  and  asking 
for  the  opening  of  a  public  road  over  the  lands  of  the  plaintiff  in  error,  and 
of  other  citizens  of  said  county.  Upon  this  petition,  a  commission  was  issued 
to  examiners,  and  from  the  order  confirming  the  report  of  said  examiners  an 
appeal  was  taken  to  the  circuit  court  for  Harford  county.  In  that  court,  is- 
sues were  framed,  and  a  trial  by  jury  resulted  in  a  verdict  and  j  udgment.  The 
cause  has  been  brought  into  this  court  on  writ  of  error  founded  on  alleged  ir- 
regularities in  the  proceedings. 

It  is  clear  that  the  only  question  which  can  be  considered  and  determined 
in  this  court  is  that  which  relates  to  the  jurisdiction  of  the  court  below.  If 
that  court  assumed  a  jurisdiction  which  did  not  belong  to  it,  and  the  proceed- 
ings were  coram  non  judice,  the  interposition  of  this  court  has  been  properly 
invoked;  but  if  the  circuit  court  had  jurisdiction,  then  its  alleged  error  and 
irregularities  cannot  be  reviewed  and  corrected  in  the  court  of  appeals  of  this 
state,  because  the  statute,  giving  an  appeal  from  any  decision  or  order  of  the 
county  commissioners  to  the  circuit  court,  says  that  the  judgment  of  said  couit 
on  such  appeal  "shall  be  final,  and  may  be  enforced  by  due  process  of  law." 
Rev.  Code,  art.  71,  §  90.  If  the  court  below  acted  in  the  exercise  of  a  special  jur- 
isdiction given  by  a  statute  which  does  not  provide  for  the  further  prosecution 
of  the  cause,  but  in  express  terms  render's  its  judgment  a  finality,  then  no  sup- 
posed error  com mitted  by  i t  can  be  brought  here  for  revision  and  correction.  As 
was  decided  by  this  court  in  the  very  recent  case  of  Gaitherv.  Watkins,  66  Md. 
582,  8  Atl.  Rep.  464,  "if  the  county  commissioners  had  jurisdiction  over  the 
subject-matter,  subsequent  irregularities  in  their  proceedings,  or  in  those  of  the 
examiners,  were  matters  to  be  taken  advantage  of  by  way  of  appeal  to  the  cir- 
cuit court.  Such  irregularities  in  no  manner  aJffected  their  jurisdiction  over  the 
subject-matter. "  In  ttie  case  just  cited,  this  court  has  decided  that "  the  county 
commissioners  have  exclusive  jurisdiction  in  regard  to  the  opening  of  public 
roads. "   This  j  urisdiction  is  given  by  the  general  law  applicable  to  all  the  coun- 
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ties  in  the  state.  The  Code  of  General  Laws,  art.  28,  §  12,  provides  that  ''alJ  ap- 
plications for  opening,  altering,  or  closing  roads  shall  be  by  petition  to  ibe 
county  commissioners. "  The  local  law  of  1878,  c.  356,  does  not  confer  the  jur- 
isdiction. It  simply  designates  the  mode  and  manner  in  wliich  the  jurisdiction 
given  by  the  general  law  shall  be  exercised  with  respect  to  the  publication  of 
notices  and  other  papers.  It  has  no  application,  as  has  been  contended,  to  the 
petition  and  notice  coming  from  persons  applying  for  the  opening,  alterating, 
locating,  or  widening  of  any  road.  If  it  did,  then  a  non-compliance  with  its 
provisions  would  affect  the  question  of  jurisdiction.  If  the  commissioners 
had  no  jurisdiction,  the  circuit  court  would  have  none.  The  act  is  intended 
to  apply  to  the  publication  of  notices  and  other  papers  by  the  commissioners 
after  they  have  proceeded  to  exercise  the  jurisdiction  conferred  by  the  general 
law. 

It  is  manifest  that  if  the  commissioners  of  Harford  county,  in  the  exercise 
of  the  jurisdiction  conferred  by  the  general  law,  deviated  from  the  provisions 
of  the  local  law  with  respect  to  the  publication  of  any  notice  or  other  paper, 
they  committed  an  error  which,  as  this  court  has  said  in  66  Md.,  could  have 
been  corrected  on  an  appeal  to  the  circuit  court.  The  circuit  court  had  juris- 
diction, and  even  If  it  committed  errors,  as  has  been  alleged  by  the  plaintiff 
in  error,  such  errors  cannot  be  examined  and  corrected  in  this  court,  because 
the  statute  giving  appellate  jurisdiction  to  the  circuit  court  declares  that  its 
judgment  shiUl  be  final  and  conclusive.  As  was  said  in  Rundle  v.  Mayor, 
etc.,  28  Md.  356,  which  was  an  appeal  from  the  judgment  of  the  criminal  court 
dismissing  an  appeal  from  the  commissioners  for  opening  streets:  ''If  no  ap- 
pellate power  whatever  had  been  conferred  on  the  criminal  court  of  Baltimore 
in  such  cases,  its  judgment,  unwarrantably  pronounced  in  assertion  of  juris- 
diction over  the  subject,  might  by  appeal  be  reviewed  and  reversed  in  this 
court. "  But  the  court  proceeds  to  say  that,  the  right  of  appeal  to  the  criminal 
court  being  given,  "its  judgment  is  final  and  conclusive;  there  being  no  right 
of  appeal  given  by  statute  from  such  judgment."  This  case,  it  is  true,  is 
brought  here,  not  on  appeal,  but  by  writ  of  error;  but  the  same  principle  is 
applicable.  In  Coston  v.  Coston,  25  Md.  504,  it  was  decided  that  a  writ  of 
error  has  no  more  extensive  range  or  greater  effect  than  an  appeal ;  they  being 
but  different  modes  of  obtaining  a  review  of  judgments  of  courts  of  inferior 
jurisdiction  in  an  appellate  tribunal. 

From  what  has  been  said  it  is  apparent  that  this  writ  of  error  should  be  dis- 
missed.   Writ  of  error  dismissed. 


TiSE  and  others  v.  Shaw. 
{Ocntrt  of  Appeals  of  MaiT^nd,    December  14,  1887.) 
For  opinion  of  the  court,  see  ante,  363. 

Alvet,  C.  J.,  (disaenting.)  With  the  greatest  respect  for  the  opinions  of 
otliers,  I  cannot  agree  to  the  opinion  of  the  court  rendered  in  this  case.  The 
plea  of  infancy  interposed  here  has  the  effect,  and  was  intended  to  have  the 
effect,  of  the  plea  of  parol  demurrer,  as  that  anomalous  and  antiquated  plea 
is  defined  by  the  common  law,  or,  rather,  the  feudal  law,  on  the  principles  of 
which  the  plea  is  founded.  The  second  section  of  the  act  of  1785,  c.  80,  em- 
bodied in  the  Code  as  section  40  of  article  75,  seems  to  have  been  taken  almost 
literally  from  the  third  book  of  Blackstone's  Commentaries,  p.  300,  where  the 
parol  demurrer  is  defined;  and  what  the  defense  really  is,  and  when  it  could 
be  invoked  in  England,  before  it  was  abolished  by  statute,  may  be  seen  in  the 
case  of  Flasket  v.  Beehy,  4  East,  485,  where  the  foiin  of  the  plea,  and  the 
prayer  that  the  parol  may  demur,  may  be  found.  It  is  matter  of  defense  only 
by  way  of  suspension  of  the  right  to  prosecute  the  action  until  all  the  infants 
may  arrive  at  the  full  age  of  21  years.    It  is  a  dilatory  plea,  and  like  all  other 
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dilatoiy  pleas,  it  cannot  be  pleaded  with  pleas  in  bar  of  the  action ;  for  if  pleas 
in  bar  are  interposed  with  dilatory  pleas,  or  before  matters  pleaded  in  abate- 
ment or  suspension  of  the  action  are  disposed  of  by  the  court,  such  dilatory  de- 
fense is,  by  the  well-established  principles  of  pleading,  waived  and  abandoned. 
Chapman  v.  Davis,  4  Gill,  166, 176;  Cruzen  v.  MoKaig^  57  Md.  459;  Sheppard 
V.  Graves,  14  How.  505;  Railroad  Co.  v.  Harris,  12  Wall.  65,  84;  Steph.  PI. 
430, 431 ;  1  Chit  PI.  (16th  Ed.)  463.  Here,  the  infante,  by  their  guardian,  have 
pleaded  "that  the  right  of  possession,"  as  well  as  the  actual  possession,  of  the 
real  estate  sued  for,  is  in  them,  which  is  a  plea  in  bar  of  the  right  of  the  plain- 
tiff to  recover;  for  the  plaintiffs  cannot  recover  unless  they  have  both  the  legal 
title  and  the  immediate  right  of  possession  at  the  time  of  bringing  the  action. 
Wilson  v.  Inloes,  11  Gill  &  J.  353;  Lannay  v.  WiUon,  30  Md.  546.  But  with 
this  plea  in  bar  was  also  pleaded  the  infancy  of  the  defendants,  though  with- 
out observing  the  formality  of  such  plea,  by  praying  the  parol  to  demur. 
There  was  a  motion  by  the  plaintiffs  that  this  dilatory  plea  should  not  be  re- 
ceived, and  1  think  that  motion  should  have  prevailed.  In  the  case  of  Deris- 
ley  v.  Custance,  4  Term  li.  75,  it  was  held  that  an  infant  could  not  pray  the 
parol  to  demur  in  any  stage  of  the  proceeding,  after  pleading  to  the  merits 
of  the  suit.  And  in 'that  case  Mr.  Justice  Butler  said:  '*lf  the  defendant 
had  intended  to  take  advantage  of  his  infancy,  he  should  have  done  it  before 
he  pleaded,  for  it  is  a  dilatory  plea,  and  does  not  go  to  the  merits;  it  only  sus- 
pends the  proceeding."  The  plea  certainly  has  nothing  to  commend  it,  and 
the  strictest  rules  ought  to  be  applied  to  it. 

But  I  dissent  from  the  opinion  of  the  majority  of  the  court  upon  a  broader 
ground  than  that  of  mere  matter  of  pleading.  In  my  Judgment,  that  provis- 
ion of  the  Code,  taken  from  the  act  of  1785,  c.  80,  which  autliorizea  the  sus- 
pension of  the  prosecution  of  actions  until  the  infant  defendants,  however 
young,  attain  full  age,  is  contrary  to  the  fundamental  principles  of  right  and 
justice,  and  is  therefore  unconstitutional  and  void.  This  is  an  action  of 
ejectment,  wherein  it  is  alleged  that  the  land  sued  for  is  the  property  of  the 
plaintiffs,  and  that  it  was  tortiously  entered  upon  by  the  father  of  the  defend- 
ants, and  the  plaintiffs  wrongfully  ejected  therefrom.  After  the  action  was 
brought  against  the  party  alleged  to  be  a  wrong-doer  he  died,  and  his  infant 
children,  as  his  heirs  at  law,--«ome  of  them  very  young, — have  been  made 
defendants;  and  because  of  this  accidental  change  of  parties  in  the  course  of 
the  proceeding,  it  is  now  determined  that,  by  virtue  of  the  provision  of  the 
statute,  these  children  of  the  party  alleged  to  be  the  wrong-doer  are  to  be  allowed 
to  remain  in  possession  and  enjoyment  of  this  property  for  the  next  20  years 
to  come,  at  the  expiration  of  which  time  the  property  may  be  shown  to  be  the 
rightful  estate  of  the  plaintiffs,  after  it  has,  perhaps,  been  devastated  and 
ruined, — and  all  this  to  be  effected  under  the  forms  of  law. 

There  are  some  things,  I  apprehend,  that  the  legislature  cannot  do;  and 
among  these  is  the  exercise  of  power  to  take  the  private  property  of  one  man 
and  confer  it  upon  another,  even  for  a  limited  period  or  use,  {University  v. 
Williams,  9  Gill  &  J.  365;)  and,  that  being  so,  it  is  difficult  to  distinguish  that 
case  from  the  present,  where  the  law  is  made  to  operate  to  prevent  the  recov- 
ery by  the  owner  of  property  wrongfully  withheld  from  him.  It  is  clearly  a 
denifd  of  justice;  the  closing  of  the  courts  against  a  party  who  may  have 
been  grievously  wronged,  and  whose  property  may  be  secured  to  the  uso  of  the 
infant  defendants,  agiiinst  all  right,  for  a  period  of  half  a  life-time.  In  my 
judgment,  a  statute  that  works  out  such  a  result  is  in  derogation,  not  only  of 
the  first  principles  of  justice,  but  of  the  nineteenth  section  of  the  declaration 
of  rights,  which  provides  **that  every  man,  for  any  injury  done  to  him,  in  his 
person  or  property,  ought  to  have  remedy  by  the  course  of  the  law  of  the  land, 
and  ought  to  have  justice  and  right,  freely  without  sale,  fully  without  any 
denial,  and  speedily  without  delay,  according  to  the  law  of  the  land."  If  this 
declaration  of  fundamental  principle  is  to  have  any  force  or  effect  in  restrain- 
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ing  legislative  power,  it  would  seem  to  be  sufficient  to  protect  the  plaintiffs 
in  this  case  against  a  great  wrong  which  they  might  show  to  exist  in  violation 
of  their  right  of  property. 

It  is  for  the  reasons  that  I  have  briedy  assigned  that  I  feel  constrained  to 
dissent  from  the  opinion  of  a  majority  of  the  court. 


Gamble  and  others  v,  Senthan. 
(Court  of  Appeals  of  Maryland.    December  16.  1887.) 

1.  Appkal — Tbanbmission  of  Reoobd — Time  Kuns  from  Date  of  Allowance. 

Judgment  was  rendered  on  the  first  of  April,  1887.  The  petition  for  a  writ  of 
error  was  filed  on  the  eleventh  of  that  month,  and  the  court  ordered  its  allowance 
on  the  thirtieth  of  June  following.  The  transcript  of  the  record  was  brought  into 
the  court  of  appeals  within  three  months  from  the  date  of  the  order.  UeUi  that, 
under  rule  2  of  the  Maryland  court  of  appeals,  as  amended  by  rule  27,  the  time  of 
three  months  for  transmission  runs  from  the  date  of  the  order  allowing  the  writ  of 
error  or  appeal. 

2.  Tewdeb— Payment  into  Coxtbt— Vebdict  fob  Exact  Amouht  of  Tendbr — Costs. 

Defendants  paid  into  court  $160,  under  Rev.  Code  Md.  1878,  art.  64^  |  81,  which 
allows  defendants  in  certain  actions  to  pay  into  court  a  sum  of  money  by  wa3'  of 
compensation  or  amends.  Plaintiif,  under  section  82,  replied  that  the  sum  paid  in 
was  not  enough  to  satisfy  the  claim.  The  statute  further  provides  that,  "in  the 
event  of  an  issue  thereon  being  found  for  the  defendant,  the  defendant  shall  be  en- 
titled to  his  costs  of  suit,  and  the  plaintiff  to  so  much  of  the  sum  paid  into  court  as 
shall  be  found  for  him.''  The  jury  brought  in  a  sealed  verdict  for  plaintiff  for  $160, 
without  statinp;  whether  it  was  for  thesum  paid  in  or  for  damages  ultra  that  amount. 
Heldj  the  verdict  being  for  the  precise  sum  paid  into  court,  and  it  being  apparent 
that  the  jury  could  not  have  intended  their  verdict  to  be  for  that  amount  in  addi- 
tion, the  trial  court,  after  directing  the  money  to  be  delivered  to  plaintiff,  should 
under  the  statute  have  entered  judgment  for  defendants,  and  directed  the  oosta  to 
be  taxed  in  their  favor. 

Appeal  and  writ  of  error  in  one  record  from  circuit  court,  Cecil  county. 
Wm.  8,  Evans  and  R.  E,  Thackei-y,  for  appellants.    Albert  Constable,  for 
appellee. 

Miller,  J.  The  motion  to  dismiss  the  writ  of  error  in  this  case  is  over- 
ruled. The  judgment  was  rendered  on  the  first  of  April,  1887.  The  petition 
for  the  writ  was  tiled  in  due  time,  on  the  eleventh  of  April,  and  the  order  of 
court  allowing  it  was  passed  on  the  thirtieth  of  June  following.  The  tran- 
script of  the  record  reached  this  court  on  the  fifth  of  September,  within  three 
months  from  the  date  of  the  order  allowing  the  writ,  and,  under  rule  2,  re- 
lating to  appeals,  as  amended  hy  rule  27.  the  time  for  transmission  runs  from 
the  date  of  that  order. 

The  third  plea  is  in  the  form  set  out  in  1  Poe,  PI.  &  Pr.  §  611,  and  is  aim- 
ilar  to  that  found  in  2  Chit.  PI.  (17th  Amer.  Ed.)  471.  It  admits  part  of  the 
plaintiff's  claim,  with  tender  and  payment  into  court  of  such  part,  and  denies 
the  residue.  It  is,  in  effect,  a  plea  of  payment  of  money  into  court  under 
sections  19  and  20,  art.  75,  of  the  Code,  which  Ls  a  species  of  tender.  1  Poe, 
PI.  &  Pr.  §  695.  These  sections  are  substantially  copied  from  the  statute  of 
8  &  4  Wm.  ly.  c.  42,  §  21,  and  the  rules  as  to  costs  thereby  provided.  Their 
object  is  to  encourage  the  settlement  of  suits  without  the  cost  and  delay  of 
trial.  They  allow  a  defendant,  except  in  certain  actions,  "to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends,"  and  such  payment  may 
be  set  up  by  plea.  The  plaintiff,  then,  after  the  money  has  thus  been  paid 
in,  may  reply  by  accepting  the  same  "in  full  satisfaction  and  discharge  of  the 
action;"  and  if  he  does  this,  he  may  have  his  costs  taxed,  and  if  they  be  not 
immediately  piiid,  he  shall  have  judgment  therefor;  or  he  may  reply  that  the 
sum  paid  in  "is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of 
the  matter  to  which  the  plea  is  pleaded,"  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  his  costs  of 
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suit,  and  the  plaintiff  to  so  much  of  the  sum  paid  into  court  as  shall  be  found 
for  hiin."  In  the  present  case  the  plaintiff  adopted  the  latter  courae.  His 
replication  follows  the  language  of  the  statute.  Issue  was  joined  upon  it, 
and.  in  view  of  this  issue  and  the  provisions  of  the  statute,  the  question 
arises,  how  is  the  sealed  verdict  to  be  interpreted? 

The  concluding  paragraph  of  the  law,  as  above  quoted,  plainly  indicates 
that,  where  the  plaintiff  replies  that  the  money  paid  in  is  not  enough  to  sat- 
isfy his  claim,  it  is  the  duty  of  the  court  to  hold  on  to  the  money  until  the  is- 
sue on  that  replication  is  decided,  and  then  to  pay  over  to  the  plaintiff  only  so 
much  of  it  as  the  jury  may  find  to  be  due  him.  It  also  indicates  with  equal 
clearness  that,  upon  such  issue,  the  jury  may  find,  either  that  the  whole 
amount  paid  in,  or  a  less  sum,  is  due  to  the  plaintiff;  and  whether  their  ver- 
dict be  for  the  whole  or  a  less  sum,  it  is  practically  a  verdict  for  the  defendant, 
because  the  plaintiff  has  not  succeeded  in  maintaining  his  replication.  But 
the  seal*  d  verdict  in  this  case  is  for  the  plaintiff  generally  for  a  specific  sum, 
without  stating  (as  it  ought  to  have  done)  whether  it  was  for  the  sum  paid 
in  or  not;  and  it  has  been  earnestly  contended  by  counsel  for  the  defendant 
in  error  that  it  is  a  verdict  in  favor  of  the  plaintiff  for  damages  ultra  the 
amount  paid  in,  and  that  such  is  its  necessary  construction  and  legal  effect. 
In  this  view  the  court  below  concurred,  and  acted  accordingly.  They  allowed 
the  plaintiff  to  take  out  of  court  the  $160  paid  in,  and  to  recover  another  sum 
of  9160  by  giving  judgment  in  his  favor  on  the  verdict.  After  a  careful  con- 
sideration of  the  question,  and  of  the  able  argument  of  counsel  thereon,  we 
are  of  opinion  this  was  error.  Ordinarily  there  is  little  diiliculty  in  determin- 
ing what  a  verdict  means;  and  we  are  mindful  of  the  rule  that  on  writ  of  er- 
ror every  intendment  must  be  made  in  support  of  the  verdict.  But  In  this 
case,  and  under  the  issues  joined  on  thfse  pleadings,  and  the  peculiar  provis- 
ions of  the  statute,  we  think  the  true  meaning  of  this  verdict  is  that  the  jury 
found  that  the  plaintiff  was  entitled  to  the  sum  paid  into  court,  and  no  more. 
It  is  for  the  precise  sum  so  paid  in,  and  this  is  a  circumstance  which  has  po- 
tent weight  in  determining  its  meaning,  and  the  intention  of  the  jury  in  find- 
ing it.  Again,  the  note  as  declared  on  in  the  first  count  of  the  declaration 
tx>re  interest  on  its  face  from  its  date,  and  the  jury  were  bound  to  allow  such 
interest  in  making  up  their  verdict,  if  their  Intention  was  to  give  the  plaintiff 
1^160  in  addition  to  what  was  paid  in.  But  by  no  correct  method  of  calculat- 
irg  interest  up  to  the  time  the  verdict  was  rendered,  could  this  sum  be  made 
out  as  then  due  on  this  note  over  and  above  the  amount  paid  in.  8uch  then 
being,  in  our  opinion,  the  true  construction  and  legal  effect  of  this  verdict, 
it  follows  that  the  court,  after  directing  the  money  to  t>e  delivered  to  the  plain- 
tiff, should,  under  the  statute,  have  entered  judgment  on  the  verdict  for  the 
defendants,  and  directed  the  costs  of  the  suit  to  be  taxed  in  their  favor.  The 
question  we  have  thus  decided  is  plainly  presented  by  the  third  and  fifth  as- 
signments of  error  in  the  petition  for  the  writ,  and,  as  this  disposes  of  the 
case,  it  dispenses  with  the  necessity  of  considering  the  other  grounds  of  error 
set  out  in  the  petition  for  the  writ.  We  reverse  the  judguient  and  remand 
the  case,  in  order  that  a  judgment  maybe  entered  and  the  costs  taxed  as  al>ove 
stated. 

The  record  entries  show  that,  after  the  court  has  overruled  the  defendant's 
motion  to  amend  the  judgment,  they  prayed  an  appeal  on  the  same  day,  which 
was  the  first  of  April,  1887.  This  appeal  has  been  docketed  in  this  court,  but 
the  motion  to  dismiss  it  must  prevail,  as  the  transcript  of  the  record  was  not 
transmitted  to  this  court  within  three  months  from  the  date  of  the  appeal, 
according  to  the  rule  on  that  subject.    Appeal  dismissed. 
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Yearly  «.  Cocket. 

{Omrt  of  Appeals  of  Maryland.    October  Term,  1887.) 

EXECTTTORS  AHD  ADMINIBTBATORS— FiNAL  6BTTLiafKNT--0PBKIKG — EsTOPPRL    BY   DkI^T. 

Plaintiffs  intestate  left  certain  property,  and  her  husband  waa  appointed  admin- 
istrator. He  died  before  the  estate  was  settled,  and  his  executor  settled  that  estate 
as  well  as  that  of  his  testator.  The  next  of  kin  of  plaintiff's  intestate  had  full 
notice  of  all  proceedings,  and  acquiesced  in  them.  Eighteen  years  aft«r  the  settle- 
ment of  the  estates  a  descendant  of  the  next  of  kin  petitioned  to  have  the  settlement 
of  testator's  estate  opened,  on  the  ground  that  testator  had  not  reduced  certain  per- 
sonal property  of  his  wife  to  possession,  and  it  should  not  therefore  have  been  in- 
cluded in  his  estate.  Held^  that  the  acouiescenoe  for  18  years  in  the  settlement,  of 
which  they  had  full  notice,  estopped  the  next  of  kin  or  their  descendants  from 
raising  any  objections  to  the  proceedings. 

Appeal  from  orphans'  court,  Baltimore  county^. 

D.  G.  Mcintosh  and  S.  T.  Wallis,  for  appellants.  Bobert  Baldwin,  for  ap- 
pellee. 

McSHEBjtTf  J.  In  1860  Mary  A.  Cockey  died  intestate,  leaving  her  hus- 
band, Thomas  B.  Cockey,  one  sister,  and  four  brothers,  but  no  children,  sur- 
viving her.  At  the  time  of  her  death  she  owned  real  and  personal  property. 
Letters  of  administration  were  granted  upon  her  personal  estate  on  April  3, 
1867,  to  her  husband,  who,  on  the  ninth  of  that  month,  returned  to  and  filed 
in  the  orphans'  court  of  Baltimore  county  an  inventory  of  a  part  of  the  per- 
sonal  property  of  his  deceased  wife.  That  inventory  embractKi  the  following 
items:  One  share  of  Baltimore  city  stock,  one  redeemable  subground  rent, 
and  two  hundred  shares  of  the  capital  stock  of  the  Beesterstown  Turnpike 
Company.  On  the  seventeenth  of  November,  1859,  Benjamin  Horn  and  wife 
executed  to  Mary  A.  Cockey  a  mortgage  upon  real  estate  situated  in  Baltimore 
city,  to  secure  the  payment  in  10  years  from  that  date  of  a  promissory  note  for 
$4,000.  and  the  paytnent  of  20  other  promissory  notes  of  the  like  date  for  the 
semi-annual  interest  on  the  principal  sum.  After  her  death  this  mortgage 
and  these  mortgage  notes  passed  into  the  actual  possession  of  her  husband, 
who  collected  the  interest  notes  as  they  matured  until  the  time  of  his  death, 
which  occurred  in  18t)8,  before  the  mortgage  fell  due.  Mr.  (^key  made  no 
settlement  or  distribution  of  his  wife's  estate  in  the  orphans'  court,  and  did 
nothing  further  respecting  it  than  to  file  the  inventory  ali^eady  alluded  to. 
During  his  life  he  collected  the  Interest  in  the  share  of  Baltimore  city  stock, 
and  the  dividends  on  the  turnpike  stock,  but  took  no  steps  to  have  the  oertifi- 
cates  transferred  to  himself,  sulfering  them  to  remain  st-anding  in  the  name 
of  bis  wife.  After  his  death,  letters  testamenbuy  were  granted  upon  his  es- 
tate by  the  orphans'  court  of  Baltimore  city  to  the  appellant,  Thomas  C. 
Yearly,  the  executor,  named  in  his  will.  On  the  seveuth  of  April,  1869,  Mr. 
Yearly,  as  executor  of  Thomas  B.  Cockey,  settled  an  account  in  the  estate  of 
Mary  A.  Cockey  in  the  orphans*  court  of  Baltimore  county;  and  in  that  ac- 
count charged  his  testator,  the  administrator  of  Mrs.  Cockey,  with  the  amount 
of  the  inventory  previously  filed  by  Mr.  Cockey,  and  after  taking  credit  for 
sundry  small  items  of  costs,  obtained  a  further  credit  for  the  "rest  and  resi- 
due of  decedent's  personal  estate  retained  by  this  accountant's  testator,  as 
husband  and  sole  heir  at  law  of  deceased."  Neither  this  inventory  nor  this 
account  included  the  mortgage  or  the  mortgage  notes  held  by  Mrs.  C<X3key  at 
the  time  of  her  death.  In  November,  1869,  Mr.  Yearly,  as  executor  of  Thomas 
B.  Cockey,  collected  the  Horn  mortgage,  surrendered  the  mortgage  notes  paid 
to  him,  released  the  mortgage,  and  carried  the  amount  thus  collected  into  the 
personal  estate  of  Thomas  B.  Cockey,  which  he  shortly  thereafter  settled  and 
distributed,  in  the  orphans'  court  of  Baltimore  city,  according  to  his  testator's 
will,  to  Charles  T.  Cockey,  the  legatee  thereunder.  Charles  T.  Cockey  since 
then  has  received  the  interest  and  dividends  on  the  city  and  the  turnpike 
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stocks,  though  the  former  still  stands  in  the  name  of  Mary  A.  Cockey,  the 
latter  having  been  transferred  by  Mr.  Yearly  to  Charles  T,  Cockey,  along  with 
other  stock  of  the  same  company,  which  stood  in  the  name  of  Thomas  B. 
Cockey.  The  leasehold  property  was  disposed  of  by  Mr.  Cockey  in  his  life- 
time. 

The  matter  stood  thus,  unchallenged  and  unquestioned  by  any  of  the  broth- 
ers or  by  the  sister  of  Mary  A.  Cockey  during  their  lives.  But  on  the  second 
of  March,  1887,  after  the  death  of  these  brothers  and  of  this  sister,  and  nearly 
18  years  svfter  the  settlement  by  Mr.  Yearly  in  the  orphans'  court  of  Baltimore 
county  of  the  account  referred  to,  in  the  estate  of  Mary  A.  Cockey,  the  appel- 
lee, Joshua  F.  Cockey,  who  had  been  appointed,  on  the  sixteenth  day  of  Feb- 
ruary in  that  year,  administrator  de  bonis  non  of  Mary  A.  Cockeyes  estate, 
presented  to  the  orphans'  court  of  Baltimore  county  a  petition,  which  was 
followed  on  the  thirteenth  of  March  succeeding  by  an  amended  petition, 
claiming  that  these  stocks  and  the  mortgage  notes  had  never  been  reduced 
into  possession  by  Thomas  B.  Cockey  iu  his  life-time,  and  that  they  were 
consequently  erroneously  included  by  his  executor  in  his  ^estate:  and  praying 
that  the  account  so  passed  on  the  seventh  of  April,  1869,  might  t>e  opened, 
and  that  Mr.  Yearly,  as  executor,  might  be  required  to  deliver  to  the  appellee, 
the  administrator  de  bonis  non,  all  ^nds,  notes,  accounts,  and  certificates  of 
debt  which  said  deceased  administrator,  Thomas  B.  Cockey,  may  have  taken, 
etc.  To  this  petition  an  answer  was  filed  by  Mr.  Yearly,  wherein  he  avers 
that  the  full  and  exclusive  ownership  in  the  property  in  question  was  asserted 
by  Mr.  Cockey,  and  that  the  distribution  of  Mrs.  Cockey' s  personal  estate  was 
thoroughly  known  to  and  acquiesced  in  by  the  parties  interested.  Charles  T. 
Cockey  also  answered.  The  orphans'  court  passed  an  order  granting  the 
prayer  of  the  petition,  and  from  that  order  this  appeal  has  been  taken. 

As  the  mortgage  from  Horn  to  Mrs.  Cockey  did  not  mature  during  the  life- 
time of  Mr.  Cockey,  it  was,  of  course,  impossible  for  him  to  have  enforced 
payment  of  it;  and  it  has  been,  therefore,  urged  that,  by  reason  of  this  fact, 
there  could  not  have  possibly  been,  and  really  was  not,  a  reduction  of  it  into 
possession  on  his  part.  It  has  been  further  insisted  that  there  was  not  in  fact 
a  reduction  by  him  into  possession  of  the  city  and  turnpike  stocks.  However 
this  may  be,  and  whether  the  acts  relied  on  as  evidencing  a  technical  reduc- 
tion of  these  choses  in  action  into  the  possession  of  the  husband  are  consistent 
solely  with  that  theory,  or  are  equally  compatible  with  the  mere  enjoyment 
by  Mr.  Cockey  of  a  life-estate  in  his  wife's  personal  property,  there  is,  in  the 
view  we  have  taken  of  this  case,  an  objection,  at  its  very  threshold,  which 
entirely  precludes  affirmance  of  the  order  of  the  orphans'  court. 

The  administration  account,  which  has  been  assailed,  was  passed,  as  we 
have  stated,  in  the  orphans'  court  of  Baltimore  county  on  the  seventh  of  April, 
1869,  while  the  four  brothers  and  the  one  sister  of  Mary  A.  Cockey  were  all 
living.  It  is  clearly  established  by  the  evidence  in  the  record  that  these  only 
next  of  kin  of  Mrs.  Cockey  had  full  knowledge  of  that  settlement  and  of  the 
distribution  of  the  estate  of  Thomas  B.  Cockey;  and  it  is  not  disputed  that 
"his  ownership  of  the  personal  property  referred  to  was  never  questioned 
daring  the  life-time  of  the  said  Thomas  B.  Cockey  by  any  of  "  these  next  of 
kin.  This  was  fully  acquiesced  in  by  them  all.  After  the  lapse  of  so  many 
years,  and  after  the  death  of  these  brothers  and  this  sister,  the  claim  now 
made  by  some  of  their  descendants  is  for  the  first  time  presented.  Can  it  be 
entertained  under  these  circumstances? 

A  matter  once  settled,  without  any  imputation  of  fraud,  and  deliberately 
acquiesced  in  by  ail  the  parties  in  interest  for  so  long  a  period  of  time,  ought 
not  to  be  lightly  disturbed.  To  tolerate  it  would  be  subversive  of  a  most  sal- 
Qtary  as  well  as  a  fundamental  principle,  and  the  firmly-settled  policy  of  the 
law,  "as  the  lapse  of  time  carries  with  it  the  life  and  the  memory  of  witnesses, 
the  muniments  of  evidence,  and  the  other  means  of  judicial  proof."    As  has 
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been  said  by  the  supreme  court  of  the  United  States  in  Lansdale  v.  Smithy  106 
U.  S.  394, 1  Sup.  Ct.  Rep.  350,  "the  peace  of  society  and  the  security  of  prop- 
erty demand  that  the  presumption  of  right  arising  from  a  great  lapse  of  time, 
without  the  assertion  of  an  adverse  claim,  should  not  be  disturbed.  In  such 
cases  sound  discretion  requires  that  the  court  should  withhold  relief.  **  A  con- 
trary doctrine  "would  violate  the  best  principles  of  public  policy  and  juris- 
prudence." Hawkins  v.  Chapman^  36  Md.  83.  We  can  with  propriety  ap- 
ply to  this  case  the  language  of  the  court  of  appeals  of  this  state  in  Ridenour 
V.  Keller,  2  Gill,  145,  a  somewhat  analogous  cause,  viz.:  "Our  conclusion, 
from  these  facts,  is  placed  beyond  a  doubt  by  the  lapse  of  time  when  this  dis- 
tribution was  made,  before  any  attempt  is  made  to  question  its  integrity.  This 
transaction  slept  for  more  than  sixteen  years,  in  as  profound  silence  as  its  au- 
thor; and,  when  an  effort  is  made  to  drag  it  up  from  its  long  repose,  it  is  not 
by  any  charge  of  deceit,  or  unfairn<»ss,  or  fraud,  but  that  the  letter  of  the  law 
has  not  been  fully  observed,  performed,  and  kept." 

If  Mrs.  Cockey's  brothers  and  sister,  who,  as  is  conclusively  shown  by  the 
evidence  in  the  record,  assented  to  the  settlements  and  distributions  in  her 
estate  and  in  that  of  her  husband,  and  who,  with  full  knowledge,  acquiesced 
therein,  were  living  and  had  initiated  the  proceedings  now  before  us,  can  it  be 
doubted,  in  view  of  the  principles  just  invoked,  that  they  would  be  denied  the 
relief  sought  here;  and  that,  too,  without  reference  to  the  question  whether 
there  was  or  was  not  error  in  the  settlements  as  made?  In  a  court  of  equity 
tlieir  acquiescence  and  their  laches  would  be  a  bar  to  any  relief.  There  is  no 
reason  that  we  know  of  for  the  application  of  a  different  doctrine  when  the 
proceedings  originate  and  are  prosecuted  in  the  orphans'  court  instead  of  in  a 
court  of  equity.  Tlie  same  policy  which  dictates  a  denial,  in  one  tribunal,  of 
relief  to  those  who  have  slept  for  so  long  a  period  upon  their  right,  with  equal 
force  applies  to  like  proceedings  in  the  other.  The  policy  and  the  reason  of 
the  law  in  this  respect  are  the  same  in  both  jurisdictions.  We  hold,  then, 
that  these  next  of  kin  would  have  been  precluded  from  opening  this  settlement, 
because  of  their  acquiescence  in  it,  and  because  of  the  long  delay  in  inaugu- 
rating proceedings  to  accomplish  that  end.  Are  their  descendants,  now  that 
these  next  of  kin  are  dead,  in  any  better  position  to  assail  this  account  than 
were  those  under  whom  they  claim  ?  It  is  not  perceived  that  they  have,  though 
securing  the  appointment  of  an  administrator  de  bonis  non,  acquired,  or  that 
they  possess,  any  superior  rights.  They  are  visited  with  all  the  consequences 
of  tlie  acquiescence  and  the  laches  of  those  under  whom  they  claim.  What- 
ever rights  they  have  succeeded  to  are  subordinate  to  those  consequences. 

Without  considering  the  other  questions  discussed,  we  are  of  opinion  that 
there  was  error  in  passing  the  order  appealed  from,  because  of  the  long  acqui- 
escence and  delay  on  the  part  of  the  next  of  kin  of  Mary  A.  Cockey.  We  will 
therefore  reverse  that  order  and  dismiss  the  petition. 


Baumoartmer  and  another  v.  Haas. 
(Cbure  of  Appeal*  of  Maryland,    December  9,  1887.) 

EXKCDTOBS  AND  ADMINlSTRATORe— EXECUTOH  DE  SON  TORT — POSTPONKMENT  OF  DeBT 

— Notice  of  Dispdted  Title. 

Defendant,  after  his  debtor's  death,  took  possession  of  50  cows  covered  by  bills  of 
sale,  absolute  on  their  face,  executed  during  the  debtor's  life-time.  Upon  bill  filed 
by  another  creditor  of  deceased  to  set  aside  tlie  bills  of  sale  as  fraudulent,  and  for 
general  relief,  the  court  decided  that  tliere  was  no  sufficient  evidence  toconnterTail 
the  presumption  of  the  bona  fides  of  the  consideration  of  the  sale,  but  found  the  de- 
scription in  the  bills  insutiicient  to  pass  title,  and  in  subsequent  proceedings  de- 
fendant was  treated  as  executor  de  son  tortt  ftnd  his  debt  postponed  to  those  of  other 
creditors.  Held,  that  defendant's  claim  to  have  taken  possession  in  good  faith,  and 
under  color  of  title,  will  not  relieve  him  from  liability  as  executor  de  son  tori,  as  the 
bill  filed  against  him  gave  him  sufficient  notice  that  fiis  title  was  disputed. 
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2.  Same— Equity  will  not  Rslikvk  ExscmroB  dx  Son  Tout. 

A  salt  by  creditors  of  an  estate  to  order  an  executor  de  ion  tort  to  account,  and 
bring  the  proceeds  into  court  for  distribution  among  them,  postponing  such  ezecn- 
tor*3  claims  to  theirs,  is  not  a  suit  to  enforce  a  penalty,  against  which  equity  may 
relieve,  but  simply  to  recover  a  just  debt ;  and  at  law  the  executor  deson  tort  is  re- 
quired to  pay  the  assets  to  other  creditors,  though  nothing  would  be  leit  to  pay  his 
own  claim. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  in  equity  by  Jacob  Haas  to  set  aside  bills  of  sale  executed  in  his  life- 
time by  Frederick  C.  Baumgartner  to  Henry  Gunther,  making  Mary  E.  Baum- 
gartner,  administratrix  of  Frederick  C,  and  Elizabeth  Gunther,  administra- 
trix of  Henry,  defendants. 

Charles  Marsfiall^  Randolph  Barton^  and  8/ciptpith  Wilmert  for  appel- 
lants.   /.  W.  Denney  and  Henry  F.  Qarep,  for  appellee. 

Stone,  J.  The  principal  question  in  this  case  is  whether  Gunther,  one  of 
the  defendants,  shall  be  held  liable  as  executor  de  son  tort.  The  facts  neces- 
sary for  us  to  notice  are  these:  A  certain  Frederick  C.  Baumgartner,  now 
deceased,  in  his  life-time  executed  several  bills  of  sale,  absolute  on  their  face» 
to  the  defendant  Gunther,  who  was  his  father-in-law.  These  bills  of  sale* 
among  other  things,  included  50  oows,  which  were  in  the  possession  of  Fred- 
erick Q.  Baumgartner  at  the  time  of  his  death.  Immediately  upon  the  death 
of  Frederick  C.  Baumgartner,  Gunther  took  possession  of  these  cows,  and  con^ 
tinued  to  carry  on  the  milk  business  which  his  son-in-law,  Frederick, was  en- 
gaged in  at  the  time  of  his  death.  Letters  of  administration  were,  soon  after 
the  death  of  Frederick,  granted  to  his  widow,  Mary,  and  she  returned  a  small 
inventory,  not  including  any  of  the  50  cows.  Within  10  daysafter  the  death 
of  Frederick  C.  Gunther,  the  complainant,  Haas,  one  of  his  creditors,  Aled  a 
bill  against  Henry  Gunther  for  the  purpose  of  setting  aside  the  afore-men- 
tioned bills  of  sale,  as  fraudulent  and  void  against  him,  (the  complainant,)  as 
a  creditor  of  Frederick,  and  for  general  relief,  and  also  made  the  administra- 
trix Mary  a  defendant.  Answers  were  duly  tiled  and  testimony  taken,  and 
the  court  decided  that  while  there  was  not  sufi&cient  proof  to  countervail  the 
presumption  of  the  bona  fides  of  the  consideration  of  the  bills  of  sale,  that  the 
description  of  the  cows  was  not  sufficient  to  pass  any  title  to  them  under  the 
bills  of  sale,  and  decreed  that  Gunther  should  account  for  them,  and  from  this 
decree  there  was  no  appeal.  In  the  subsequent  proceedings  in  the  case, 
Gunther  was  treated  as  an  executor  de  son  tort,  and  his  debt  postponed  to  the 
debts  of  other  creditors,  and  from  this,  and  the  valuation  of  the  cows,  he  has 
appealed. 

It  has  been  strenuously  argued  by  the  appellant,  Gunther,  that  he  should  not 
be  held  liable  as  an  executor  de  son  tort,  because  he  took  possession  of  these 
cows  undei' color  of  title,  and  that  he  believed  he  had  the  legal  right  to  do  so. 
There  are  cases  to  be  found  where  a  party  has  not  been  held  executor  de  son  tort 
where  he  in  good  faith,  and  believing  he  had  the  title,  took  possession  of  prop- 
erty, and  to  which  it  was  afterwards  shown  that  be  had  not  a  perfect  legal 
title.  The  leading  case  on  this  subject  seems  to  be  the  case  of  Femings  v. 
Jarrat,  1  Esp.  335.  In  that  case  there  was  a  bona  fide  sale  of  the  ship  to  the 
defendant,  but  the  bill  of  sale  was  defectively  executed,  and  the  court  held 
that  under  such  circumstances  the  defendant  should  not  be  held  liable  as  ex- 
ecutor de  son  tort.  This  decision  has  been  followed  in  several  of  the  states. 
But  in  every  case  to  which  we  have  been  referred  the  element  of  good  faith 
will  be  found.  We  by  no  means  intend  to  assert  the  extreme  proposition  that 
he  who  takes  possession  of  the  goods  of  the  deceased  in  good  faith,  and  be- 
lieving he  has  a  good  title  to  them,  will  be  held  in  all  cases  aaexeautot  de  son 
tort.  But  there  must  be  at  least  colorable  ground  for  his  claim,  and  good 
faith  in  its  assertion.    Is  this  the  case  with  Gunther? 

Within  10  days  after  the  death  of  Frederick  C.  Baumgartner,  the  complain- 
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ant  filed  a  bill  against  Gunther  attacking  this  bill  of  sale,  and  claiming  that 
the  property  should  go  into  the  hands  of  the  administratrix.  It  is  true  enough 
that  the  bill  of  complaint  alleged  a  want  of  consideration  for  the  bill  of  sale, 
but  it  also  prayed  that  it  might  be  declared  void  as  against  him,  and  also 
prayed  tliat  Gunther  should  account  to  him,  and  for  general  relief.  This  was 
notice  to  Gunther  that  his  right  to  the  property  was  disputed.  An  opportu- 
nity was  then  afforded  Gunther  to  state  fully  and  franldy  his  position*  and 
claim  to  this  property.  The  bills  of  sale  were  taken  either  as  a  security  for  a 
debt,  or  as  an  absolute  conveyance,  and  it  was  incumbent  on  him  to  stat«  hia 
claim  truly.  But  his  answer  on  that  point  is  evasive.  He  does  not  state  ex- 
plicitly in  his  answer  to  the  bill  of  complaint  whether  he  claimed  the  propenj 
absolutely,  or  only  a  lien  on  it  for  his  debt;  but  when  examined  as  a  witness 
afterwards  he  admits  that  the  bills  of  sale  were  taken  as  security  only.  Apart 
from  his  own  evidence,  there  are  other  facts  in  the  case  which  would  dearly 
prove  the  same  thing.  If,  then,  being  only  in  reality  a  mortgagee,  and  know- 
ing himself  to  be  such,  he  took  possession  of  nearly  the  whole  property  of  the 
deceased,  a  pertinent  inquiry  at  once  arises,  what  was  his  motive  in  so  doing? 
These  motives  are  shown,  we  think,  by  his  subsequent  conduct,  and  his  treat- 
ment of  the  property.  He  (Gunther)  kept  a  feed  store;  and  he  continued  to 
feed  the  cows  out  of  it.  and  to  run  the  milk  business,  until  his  account  against 
the  property,  according  to  his  own  showing,  stood,  profits  from  the  sale  of 
milk  $r,500;  expenses  for  feed,  etc.,  82,9^, — and  then  he  sold  the  cows. 
The  difference  he  evidently  expected  to  be  paid  out  of  the  sale  of  the  property. 
As  soon  as  he  took  possession  of  this  property,  he  took  measures  to  prevent 
the  other  creditors  either  from  seeing  the  cattle,  or  knowing  the  amount  uf 
milk  that  he  was  selling.  These  and  other  circumstances  that  might  be  men- 
tioned are  utterly  irreconcilable  with  the  theor>'  of  an  honest  mistake,  whieti 
might  relieve  him  from  the  liability  of  an  executor  de  son  tort.  His  daugh- 
ter administered,  but  he  seems  to  have  managed  the  administration,  and,  afta- 
causing  an  inventory  of  something  over  $100  in  value,  he  took  possession  of 
ail  the  rest,  with  the  result  that  we  have  shown.  If,  under  the cireumstanct^ 
we  have  detailed,  the  defendant  is  not  to  be  treated  as  an  executor  de  if€m  tort, 
how  is  he  to  be  regarded?  He  held  and  used  the  property  of  the  deceased 
without  the  right  to  do  so,  and  it  ii»  diflQcult  to  see  how  he  can  be  called  to  ac- 
count for  it  except  as  executor  de  son  tort;  there  being  at  the  time  a  rightful 
executor. 

In  Bentley  v.  Cowman,  6  Gill  &  J.  152,  the  court  distinctly  recognize  the  right 
to  hold  a  party  accountable  in  equity  as  executor  de  son  tort.  In  that  case,  a 
creditor  filed  a  bill  for  the  sale  of  the  real  estate  of  a  deceased  debtor,  upon  the 
ground  that  his  personal  estate  was  inadequate  to  pay  his  debts,  and  what 
there  was  of  it  had  been  expended  by  his  heira  without  any  administration. 
No  account  of  the  personal  estate  was  asked  for,  and  no  charge  made  that  the 
heirs  were  executors  de  son  tort;  but  the  sale  of  the  realty  was  asked,  and  the 
usual  prayer  for  general  relief;  and  Judge  Dorset,  in  the  opinion  of  th^ 
court,  says:  "But  conceding  it  [a  disclaimer  by  way  of  plea]  to  be  an  unex- 
ceptionable disclaimer  as  to  the  land,  and  a  bar  to  all  relief  sought  in  relatbisi 
thereto,  it  would  not  warrant  the  decree  dismissing  the  complainant's  bill; 
the  allegations  in  which  not  only  present  a  claim  against  the  defendants  in 
respect  to  the  realty  of  the  deceased,  but  also  as  executors  de  son  tort  of  th** 
personalty  and,  although  there  is  no  formal  prayer  for  an  account  in  the  bil.. 
yet  the  facts  authorizing  it  are  sufficiently  charged,  and  the  prayer  for  genersl 
relief  entitled  the  complainants  to  such  an  account."  This  case  very  clear  j 
recognizes  the  right  to  call  an  executor  de  son  tort  to  an  account  in  a  court  o: 
equity,  as  well  as  by  suit  at  law.  In  many  cases  he  can  be  effectually  reacb^i 
only  in  equity. 

In  the  case  at  bar,  there  is  both  a  prayer  for  an  account,  and  for  genera)  re- 
lief, and  the  defendant  Gunther  can  clearlv  be  held  to  account  as  suchexeeo- 
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tor  de  son  tort.  Now,  an  executor  de  son  tort,  sued  at  law  as  such  bv  a  cred- 
itor of  the  deceased,  is  not  aJlowed  to  retain  for  his  own  debt.  The  carrent 
of  authorities  is  uniform  on  this  point,  and  it  is  enough  for  us  to  refer  to  the 
case  of  Qlenn  v.  Smith,  2  Gill  &  J  493,  where  the  law  is  definitely  settled  in 
this  state.  It  is  true  that  that  case,  as  all  the  others  within  our  notice,  were 
cases  at  law,  and  it  has  been  very  strenuously  argued  that  a  diffei'eiit  rule 
should  prevail  in  equity.  It  is  insisted  that  in  refusing  to  allow  Gunther  to 
retain  any  portion  of  the  property  in  controversy  in  payment  of  his  own  debt, 
that  a  court  of  equity  would  be  enforcing  a  penalty  upon  him,  which  a  court 
of  equity  will  never  do.  The  rule  of  the  common  law  which  refuses  to  allow 
executors  de  son  tort  to  retain  for  their  own  debts  until  the  other  creditors  are 
paid,  is  based  upon  sound  public  policy.  To  allow  it  (2  Bl.  Comm.  511)  would 
tend  to  encourage  creditors  to  strive  who  should  first  take  possession  of  the 
goods  of  the  deceased,  and  would  allow  a  creditor  to  take  advantage  of  his  own 
wrongful  act  by  paying  himself  first.  Such  is  unquestionably  the  rule  of  the 
common  law  from  time  Immemorial.  Can  a  court  of  equity  annul  this  rule? 
A  quotation  from  an  eminent  American  writer  (Story)  will  answer  this  ques- 
tion: ''For  example,  [1  Story,  £q.  Jur.  §  11,]  the  first  proposition  that  equity 
will  relieve  against  general  rule  of  law  is  neither  sanctioned  by  principle  nor 
by  authority;  for,  although  it  may  be  true  that  equity  has  decided  differently 
in  many  cases  from  courts  of  law,  yet  it  will  be  found  that  these  cases  involved 
circumstances  to  which  a  court  of  law  could  not  advert,  but  which,  in  point 
of  substantial  justice,  were  deserving  of  particular  consideration,  and  which  a 
court  of  equity,  proceeding  on  principles  of  substantial  justice,  felt  itself  bound 
to  respect. " 

This  is  a  bill  in  equity,  and  it  has  been  argued  that  when  the  decree  was 
passed  against  Gunther,  requiring  him  to  account  for  this  property,  and  bring 
it  into  court  for  distribution  among  the  creditors  of  the  deceased,  Gunther, 
being  a  creditor,  should  participate  in  the  distribution.  If  the  creditor  Haas 
had  brought  suit  at  law  and  recovered,  the  defendant  could  not  certainly 
have  retained  anything  for  his  own  debt.  The  plaintiff,  if  his  debt  amounted 
to  the  whole  value  of  the  property,  would  have  taken  it  all.  This  is  unques- 
tionably the  rule  at  law.  Should  an  honest  and  meritorious  creditor  of  the 
deceased  be  placed  in  a  worse  position  when  he  seeks  the  aid  of  a  court  of 
equity,  or  should  a  manifest  wrong-doer  fare  better  in  equity  than  at  law? 
"We  think  the  answer  to  these  propositions  must  be  in  the  negative.  To 
allow  the  defendant  to  come  in  and  participate  in  the  division  of  the  property 
recovered  from  him  is  practically  to  allow  him  to  retain  a  share  of  it  for  his 
own  debt,  and  thus  relieve  him  from  the  operation  of  the  rule  of  the  common 
law  that  forbids  such  a  retainer. 

The  general  proposition  is  laid  down  in  the  elementary  writers  upon  the 
powers  of  a  court  of  equity  (see  Bl.  Ck)mm.  and  Story,  Eq.  Jur.)  that  equity 
cannot  relieve  against  a  rule  of  the  common  law,  however  harshly  it  may 
operate.  A  long  list  of  cases  where  these  rules  do  operate  harshly  and  rigor- 
ously, but  which  equity  is  powerless  to  relieve  against,  is  given  by  these 
writers.  If  we  admit  that  there  may  be  exceptions  to  this  general  rule,  they 
must  be  in  cases  where  there  are  circumstances  to  which  a  court  of  law  can- 
not advert  and  reach  through  its  procedure,  and  which  are  necessary  for  a 
court  of  equity  to  notice,  in  order  to  reach  substantial  justice.  Hut  the  case 
at  bar  dops  not  come  within  these  exceptions,  (if  such  exist,)  and  the  conduct 
of  the  defendant  has  not  been  such  that  substantial  justice  would  require  any 
abatement  of  the  rigor  of  the  rule. 

But  it  has  been  further  argued  that  a  court  of  equity,  while  it  may  relieve 
against,  yet  will  never  aid  in  the  enforcement  of  a  penalty;  and  that  the  post- 
ponement of  the  debt  of  the  defendant  to  the  claims  of  the  other  creditors  is 
a  penalty  upon  him.  and  therefore  a  court  of  equity  will  not  enforce  it.  There 
is  no  doubt  of  this  law.     It  is  laid  down  in  the  text  writers,  and  fully  sane- 


Digitized  by 


Google 


592  ATLANTIC  REPORTER.  [Conn. 

tioned  in  Ctosm  v.  McOlenahan,  54  Md.  21.  But  this  law  applies  to  cases 
where  the  aid  of  a  court  of  equity  is  sought  to  enforce  a  penalty.  Kow,  this 
is  not  a  suit  to  enforce  a  penalty,  but  simply  a  suit  by  a  creditor  to  recover  a 
just  debt.  Penalties  in  civil  matters  are  imposed  by  statute,  or  by  agreement 
of  parties;  principally  the  latter.  The  case  of  Crass  v.  McClenahant  above 
mentioned,  is  an  example  of  the  former,  and  the  case  of  McKim  v.  Afaton, 
2  Md.  Ch.  510,  an  example  of  the  latter.  But  a  rule  of  ttie  common  law 
regulating  the  order  in  which  an  executor  de  son  torU  or  wrongful  ex6eat')r, 
shall  pay  away  the  assets  in  his  hands,  (for  the  rule  amounts  to  that,)  never 
was  and  never  can  be  considered  a  penalty.  He^is  required  by  it  to  pay  all 
other  creditors  before  he  pays  himself.  If  there  is  nothing  left  after  the  pay- 
hient  of  the  others,  he  gets  nothing.  So  a  rightful  executor  is  required  by 
our  statute  to  pay  judgments  before  bond  debts;  and  if  he  holds  a  bond  of 
the  deceased,  and  the  judgments  take  the  whole  estate,  he  gets  nothing.  It 
may  as  well  be  said  that  our  statute  imposes  a  penalty  upon  bondholders,  by 
postponing  their  claims  to  those  of  judgment  creditors,  as  that  tlie  rule  of  the 
common  law  which  postpones  the  debt  of  a  wrongful  executor  (as  far  as  the 
assets  in  his  hands  are  affected)  to  all  other  creditors  imposes  a  penalty  on  him. 
We  are  therefore  of  opinion  that  the  defendant  Gunther  in  this  case  is  properly 
chargeable  as  executor  (26  tfon  torU  and  that  the  report  of  the  auditor,  and  order 
of  the  court  thereon  excluding  him  from  the  participation  of  the  assets  in  his 
hands,  are  correct,  and  must  be  affirmed. 

As  to  the  other  question  presented,  we  think  the  valuation  of  the  property 
made  by  the  auditor  fully  warranted  by  the  testimony,  and  the  order  must 
be  affirmed,  with  costs.    Order  affirmed. 


Chadeatne  and  Wife  p.  Robinson  and  Wife. 

{Supreme  Court  of  Errors  of  Connecticut,    Jaly  15,  1887.) 

Watsbs  akd  Water-Coub8»— Surface  Watbk— Eaacriow  ot  Babrieb»— AoKCBiniBT 
TO  Fence. 

Deiendants  erected  a  tight  board  fence  between  their  lot  and  that  of  plaintiilV, 
whereby  the  surface  water  from  plaintifls'  lot  was  stopped  from  flowing  on  tbcir 
lot.  Tlie  fence  was  built  in  part  on  a  portion  of  the  division  line,  which  was  to 
have  been  fenced  by  plaintiffs.  Held,  that  defendants  had  a  right  to  erect  a  perfect 
barrier  to  the  surface  water,  and  it  was  not  modified  by  the  agreement  as  to  tbe 
portion  of  tbe  fence  to  be  built  by  tbeiu. 

Appeal  from  superior  court.  New  Haven  county;  Stoddabd,  Judge. 

George  W.  Chadeayne  and  wife,  plaintiffs,  sued  Philander  Robinson  and 
wife,  defendants,  for  obstructing  the  flow  of  surface  water  in  defendant's 
land  by  the  erection  of  a  tight  board  fence.  Judgment  for  defendants  and 
plaintiffs  appeal. 

E,  Zacher  and  J.  P.  Thompson^  for  appellants.  W,  C.  Caae  and  W.  H* 
Ely,  for  appellees. 

Pardee,  J.  This  is  a  complaint  for  obstructing  the  passage  of  surface 
water  flowing  upon  the  defendants*  land,  whereby  it  was  set  back  upon  the 
land  of  the  plaintiffs.  Judgment  was  rendered  for  the  defendants,  and  tbe 
plaintiffs  have  appealed.  The  following  are  the  reasons  of  appeal  assigned: 
(1)  That  the  court  erred  in  ruling  as  a  matter  of  law,  upon  the  facts  found, 
that  there  was  damnum  absque  injuria;  and  that  therefore  the  plaintiffs 
were  not  entitled  to  recover  damages.  (2)  The  court  having  found  that  the 
course  of  the  surface  water,  coming  from  the  lands  south  of  the  plaintiflfo'  and 
flowing  across  their  land,  was  thence  upon  the  defendant's  land,  and  that  the 
defendants  constructed  their  fence  two  or  three  feet  beyond  the  point  of 
division  and  upon  the  plaintiffs'  line,  and  that  the  agreed  place  of  dividing 
said  divisional  fence  was  at  or  very  near  the  place  where  tbe  greater  quantity 
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of  water  was  accustomed  to  flow  from  the  plaintiffs*  to  the  defendants*  land, 
and  tha  defendants*  divisional  fence  constituted  the  substantial  obstruction  to 
its  flow,  and  that  except  for  the  erection  of  said  fence  by  the  defendants  the 
damage  to  the  plaintiffs  would  not  have  occurred,  and  that  material  damage 
was  done  to  and  in  the  house  of  the  plaintiffs  by  said  divisional  fence,  stop- 
ping the  water,  erred  in  ruling  that,  as  a  matter  of  law,  the  plaintifb  were  not 
entitled  to  damages. 

The  parties  are  severally  owners  of  adjoining  village  lots,  with  a  house  upon 
each^  Except  for  the  intervention  of  man,  surface  water  would  run  from  the 
plaintiffs'  lot  upon  that  of  the  defendants.  They  made  an  agreement  as  to 
the  portion  of  division  fence  to  be  built  and  maintained  by  each.  The  defend- 
ants built  a  tight  board  fence  two  or  three  feet  longer  than  the  agreement  re- 
quired from  them  for  the  purpose  of  closing  an  opening  left  by  the  plaintiffs. 
The  agreed  place  of  division  of  the  fence  was  at  or  near  the  place  where  the 
greatest  part  of  the  surface  water  flowed,  and  the  defendants'  fence  prevented 
the  usual  flow,  and  ponded  the  water  on  the  plaintiffs'  land  to  their  material 
damage. 

The  general  common-law  rule  in  reference  to  surface  water  is  that  stated 
in  Gould,  Wat.  g  267,  as  follows:  "The  right  of  an  owner  of  land  to  occupy 
and  improve  it  in  such  manner  and  for  such  purposes  as  he  may  see  fit.  either 
by  changing  the  surface,  or  the  erection  of  buildings  or  other  structures 
thereon,  is  not  restricted  or  modified  by  the  fact  that  bis  own  land  is  so  situ- 
ated with  reference  to  that  of  adjoining  owners  that  an  alteration  in  the  mode 
of  its  improvement  or  occupation  in  any  portion  of  it  will  cause  water,  which 
may  accumulate  thereon  by  rains  and  snows  falling  on  its  surface,  or  flowing 
onto  it  over  the  surface  of  adjacent  lots,  either  to  stand  in  unusual  quantities 
on  other  adjacent  lands,  or  pass  into  and  over  the  same  in  greater  quantities 
or  in  other  directions  than  they  were  accustomed  to  flow."  This  rule  was 
accepted  as  the  law  by  this  court  in  Grant  v.  Allen,  41  Conn.  156;  the  court 
there  saying  tlmt  "the  right  of  the  owner  of  land  to  determine  the  manner  in 
which  he  will  use  it,  or  the  mode  in  which  he  will  enjoy  it,  the  same  being 
lawful,  is  too  high  in  character  to  be  affected  by  considerations  growing  out 
of  the  retention,  diversion,  or  repulsion  of  mere  surface  water,  the  result  of 
falling  rain  or  melting  snow."  Under  that  rule  it  is  the  right  of  the  defend- 
ants to  erect  for  the  entire  depth  of  their  lot  a  structure  which  will  be  a  per- 
fect barrier  to  suiface  water.  Of  course,  that  which  they  may  do  perfectly 
and  permanently,  they  may  do  imperfectly  and  temporarily;  and  the  plaintiffs 
must  accept  the  consequences.  And  this  rule  is  neither  suspended  nor  modi- 
fied in  the  present  case  by  the  agreement  as  to  the  portion  of  fence  to  be  con* 
structed  by  each.  That  agreement  was  not  intended,  and  is  not  by  either 
pai'ty  to  be  interpreted,  as  a  permanent  quitclaim  by  the  other  of  the  right  to 
improve  his  property  to  the  fullest  extent. 

There  is  no  error  in  the  judgment  complained  of. 

(The  other  judges  concurred.) 

Knowles  t?.  Crampton. 
(Supreme  Cburt  of  OcmnecticiU.    October  19,  1887.) 

1.  NaoLiossoB—EviDKKCB—- Skction  of  Human  Body— Discretion  of  Goubt. 

Id  an  action  for  daiuages  for  personal  injuries,  it  appeared  that  the  wagon  in 
which  plaintiff  was  riding  was  run  into  by  defendant's  wagon,  and  plaintifif  was 
thrown  out,  and  one  of  her  ribs  broken.  Defendant,  to  contradict  certain  evidence 
introduced  by  plaintiff,  offered  to  show  the  exact  location  of  the  ribs  in  the  human 
system  by  means  of  a  section  of  a  human  body.  Held  that,  such  an  exhibition  be- 
ihk  unnecessary  and  offensive,  it  was  a  proper  exercise  of  discretion  for  the  court  to 
refuse  it. 

2.  Same— EviDBNos— Lettkr  Ooivtaining  Offbr  of  Compromibk. 

In  an  action  for  damages  for  personal  injuries,  defendant  offered  in  evidence  a 
letter  written  to  him  by  plaiutifrs  attorney  statuig  the  extent  of  the  iujory  suffered 
v.llA.no.7— 88 
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by  pliiintiff,  and  containing  an  offer  to  accept  a  certain  sum  as  compensation,  ^^d 
that,  aa  the  letter  contained  an  offar  of  oonipromiae,  it  was  inadniiaaible  as  a  whole 
for  any  purpose  whatever. 

3.  Same— PAsaiira  Team  in  Highway — IsrsTBUcrroics. 

In  an  actiofi  for  dama^^esfor  peraonal  injuries,  the  court  instructed  the  jury  that, 
when  teams  are  passing  along  the  highway  in  the  same  direction,  the  rear  tesm 
may  pass  the  one  In  advance,  and,  if  daiuat^e  renulta  witliout  fault  of  the  advance 
team,  the  one  attempting  to  pass  is  liable  for  tlie  consequences.  HiM^  that  the 
charge  is  equally  applicable  when  the  team  in  advance  is  standing  still,  and,  if  the 
jury  is  charged  as  to  negligence,  the  instruction  is  properly  given. 

4.  Same — Contributoby  Neoliqencb — Instructions. 

In  an  action  for  damages  for  personal  Injuries,  the  court  had  instructed  the  Jury 
that  the  plaintiff  must  snow,  not  only  that  the  defendant  was  negligent,  bat  that 
the  injury  was  not  caused,  in  whole  or  in  part,  by  htir  own  negligence.  A  ftirtber 
Instruction  was  given  '*  that  contributory  negligence,  to  be  a  defense,  most  have 
contributed  to  produce  the  iniary,  and  even  then  the  defendant  must  have  been  in 
the  exercise  of  ordinary  care.  neld.  that  the  latter  instruction,  though  not  proper 
as  an  abstract  statement,  was  proper  in  the  connection  in  which  it  was  given,  and 
could  not  have  operated  to  mislead  thtt  jury. 

Appeal  from  court  of  oommon  pleas,  New  Haven  county;  Deming,  Jndge. 

This  was  an  action  for  damages  for  personal  injuries,  brought  by  Elizabeth 
M.  Knowles  against  William  B.  Crampton.  The  plaintiff  was  ridin^^  home 
from  church  with  her  brother.  Tfaej  stopped  their  team  to  talk  to  a  friend, 
and  defendant,  who  was  close  behind,  attempted  to  drive  by.  In  so  doing. 
the  wheels  of  defendant's  wagon  struck  the  wheels  of  the  wagon  in  which 
plaintiff  was  riding,  and  tipped  it  over.  Plaintiff  was  thrown  out,  and  had  a 
rib  broken,  besides  sustaining  other  injuries.  On  the  trial  in  the  court  be- 
low, judgment  was  rendered  for  the  plaintiff,  and  defendant  appeals. 

/.  H,  Whiting  9Xi^  J.  McKean,  for  plaintiff.  H.  9.  Newton,  C.  JT.  Bush, 
and  C.  Kleiner,  for  defendants. 

Carpenter,  J.  1.  The  plaintiff  claimed,  and  offered  evidence  in  support 
of  her  claim,  that  two  or  three  of  her  ribs  were  broken.  The  physicians  who 
testified  in  her  behalf  located  the  ribs.  The  defendant  denied  the  claim,  and 
further  contended  that  at  the  place  described  there  were  no  ribs.  To  support 
his  claim  on  this  point,  he  offered  in  evidence  a  section  of  a  human  body.  To 
this  evidence  the  plaintiff  objected,  and  the  court  excluded  it.  We  see  no  ne- 
cessity for  evidence  of  this  character.  It  was  not  in  itself  evidence,  although 
it  might  serve  to  illustrate,  and  might  perhaps  assist  the  jury  somewhat  in 
understanding,  th»  expert  testimony.  But  for  that  purpose  it  was  hardly 
needed,  as  that  testimony  was  reasonably  intelligible  in  itself;  but,  if  not,  the 
jury  could  easily  have  been  made  to  comprehend  it  by  other  means.  The  ex- 
hibit being  of  doubtful  utility,  and  offensive  in  its  nature,  we  think  the  court 
might  well  exercise  its  discretion.  In  matters  of  discretion  the  action  oi  the 
trial  court  is  not  subject  to  review  in  this  court. 

2.  The  second  reason  of  appeal  is  the  rejection  by  the  court  of  a  letter  of- 
fered by  the  defendant,  written  to  him  by  the  attorney  of  the  plaintiff,  stat- 
ing the  claim,  naming  a  sum  which  would  be  accepted,  and  requesting  a  set- 
tlement. The  letter  purports  to  present  a  claim  of  .the  father  of  the  plaintiff 
''for  the  loss  of  services,  nursing,  and  doctor's  bill,  etc.,  necessaty  for  his 
daughter,"  and  contains  no  intimation  of  a  claim  in  behalf  of  the  daughter 
for  personal  injuries.  Of  course,  no  admission  or  declaration  by  the  father  is 
admissible  against  the  plaintiff.  But  the  defendant  offered  to  prove  that  the 
letter  was  authorized  by  the  plaintiff,  and  so  was  in  fact  her  letter.  Thi> 
too  was  rejected.  The  rejection  of  the  letter,  and  the  accompanying  evidence, 
cannot  be  wholly  vindicated  on  the  ground  that  it  was  an  offer  to  oompix>- 
mlse  an  existing  controversy.  The  material  part  of  the  letter  is  as  follows: 
"Mr.  Henry  D.  Knowles  has  put  a  claim  which  he  has  against  you  into  my 
hands  for  settlement.  He  claims  that,  while  his  children  were  peacefully 
driving  home  from  Sunday-school  Last  Sunday,  your  carriage  ran  into  his, 
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throwing  the  children  out,  and  fracturing  one  of  his  daughter *s  ribs,  and 
otherwise  injuring  her  so  badly  that  she  is  now  under  the  doctor's  care,  and 
liable  to  be  so  for  some  tirae  to  come.  He  authorizes  me  to  say  that,  while 
he  does  not  consider  $50  a  fair  compensation  for  the  loss  of  service,  nursing, 
and  doctor's  bill,  etc.,  necessary  for  his  daughter,  yet,  to  avoid  any  further 
difficulty,  he  will  be  willing  to  accept  that  sum  as  full  compensation."  That 
part  of  the  letter  which  states  the  facts  is  absolute,  not  conditional.  It  is  not 
expressly  stated  to  be  without  prejudice,  and  nothing  in  it  justifies  the  in- 
ference that  it  is  a  concession  for  the  mere  purpose  of  a  compromise.  That 
part;  aside  from  the  remaining  portion,  would  have  been  admissible  if  the 
defendant  had  chosen  to  offer  it.  But  it  is  otherwise  with  that  part  relating 
to  the  amount  of  damages.  There  is  a  concession,  and  if  is  clearly  stated  to 
be  for  the  purpose  of  effecting  a  settlement  without  suit.  That  is  clearly  in- 
admissible. The  w^hole  letter  was  offered  in  evidence, — that  part  as  well  as 
the  other.  If  it  was  not  divisible,  the  objectionable  part  would  seem  to  ex- 
clude the  whole.  K  divisible,  the  defendant  should  have  offered  only  that 
part  wtilch  he  was  entitled  to,  as  that  might  have  been  received  and  the  other 
excluded.  Instead  of  limiting  his  offer  to  the  admissible  part,  and  stating 
the  purpose  for  which  he  offered  it,  he  insisted  upon  his  right  to  have  the 
whole,  not  stating  the  object  for  which  he  wanted  it;  leaving  it  open  to  the 
inference  that  it  was  the  objectionable  part  that  he  wanted,  and  that  solely 
for  the  purpose  of  affecting  the  amount  of  damages.  The  court  was  not 
bound  to  discriminate  for  him,  but  properly  excluded  the  whole. 

3.  The  court  charged  the  jury  as  follows:  "  When  teams  are  passing  along 
the  public  highway  in  the  same  direction,  the  rear  team  may  pass  on  either 
side  of  the  advance  team,  provided  there  is  ample  room;  and  if,  in  attempting 
to  pass,  damage  occurs,  without  fault  on  the  part  of  the  advance  team,  the 
party  attempting  to  pass,  and  causing  the  damage,  is  liable  for  the  conse- 
quences." The  third  reason  of  appeal  alleges  that  this  charge  was  erroneous 
— First,  on  the  ground  that  it  was  not  applicable  to  the  case;  and,  second, 
that  it  imposed  upon  the  defendant  a  liability  without  negligence  on  his  part. 
The  rales  which  govern  attempts  to  drive  by  others  going  in  the  same  direc- 
tion are  equally  applicable  whether  the  forward  team  is  in  motion,  or  is  for 
the  moment  standing  still;  so  that  the  first  objection  fails.  The  second  is 
equally  groundless,  for  the  jury  were  fully  charged  on  the  subject  of  negli- 
gence, and  were  distinctly  told  that  negligence  was  essential  to  the  defend- 
ant.'s  liability. 

4.  The  court  charged  the  jury  that  ''contributory  neglig^oe,  to  be  a  defense, 
must  have  contributed  to  produce  the  injury,  and  even  then  the  defendant 
must  have  been  in  the  exercise  of  ordinary  care."  This  is  excepted  to.  As 
an  abstract  proposition,  divorced  from  the  facts  of  the  case  and  the  context,  it 
may  be  erroneous.  Taken  in  connection  with  the  respective  claims  of  the 
parties,  it  is  not  difficult  to  discover  the  meaning  of  the  court.  The  supposed 
negligence  of  the  plaintiff  consisted  in  stopping  just  ahead  of  the  defendant, 
and  it  was  claimed  that  the  defendant  was  negligent  in  driving  by.  The 
court  doubtless  intended  to  say  that  the  defendant  must  use  such  c^re  as  men 
of  ordinary  prudence  would  use  under  the  circumstances.  In  view  of  the 
plaintiff's  situation,  admitting  that  she  was  there  negligently,  and  that  the 
defendant  knew  it,  he  was  certainly  required  to  use  reasonable  care  not  to  in- 
jure her.  In  dangerous  situations  ordinaiy  care  means  great  care;  the 
greater  the  danger,  the  greater  the  care  required;  and  the  want  of  the  degree 
of  care  required  may  amount  to  culpable  negligence.  In  a  crowded  city,  a 
man  may  negligently  leave  the  sidewalk,  and  walk  in  that  part  of  the  street 
devoted  to  the  use  of  carriages;  but  that  will  not  justify  the  driver  of  a  car- 
riage in  wantonly  driving  against  him.  In  such  cases,  there  is  manifestly  a 
limit  to  the  defense  of  contributory  negligence;  and  that  limitation  the  court 
bad  in  mind.    It  is  not  necessary,  however,  to  vindicate  the  charge  wholly 
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on  that  ground;  for»  taken  in  connection  with  what  precedes  and  what  M- 
low8  the  sentence  quoted,  we  think  the  jury  were  not  misled.  The  jury  had 
JQst  been  told  that  the  plaintiff  must  prove,  not  only  negligence  bj  the  defend- 
ant, but  also  "that  the  injury  was  not  caused,  in  whole  or  in  part,  by  his  own 
negligence;"  and,  inunediately  after,  they  were  told  that  if  the  plaintiff  "was 
carelessly  and  negligently  run  into  by  the  defendant  and  injured,  without  any 
act  on  her  part  contributing  to  the  injury,  your  verdict  will  be  for  the  plain- 
tiff.*' And  again:  "The  law  is  so  that  when  both  parties,  by  their  mutual 
neglect  to  use  proper  precaution,  have  contributed  to  the  injury,  and  when  it 
would  not  have  occurred  but  through  the  combined  n^ligenoe  of  both,  no 
damages  can  be  recovered." 

There  are  in  all  19  reasons  of  appeal,  the  others  of  which  present  several 
questions  of  minor  importance.  Xone  of  them,  however,  although  alluded 
to,  are  strenuously  insisted  on.  We  deem  it  unnecessary  to  consider  them  in 
detail.  It  is  suificient  to  say  that  in  none  of  them  do  we  find  any  reason  for 
granting  a  new  trial. 

There  is  no  error  In  the  judgment  complained  of»  and  a  new  trial  is  not 
granted. 

(The  other  judges  concurred.) 


Phelps  o.  Phelps  and  others. 

(Supramt  Qmrt  ^  QmnBcUaiL    November  2, 1887.) 

1.  WiLIi— COHWBIICTIOII— "Ih  SvBHT  OF  TH«  DbOBABK  "— LlFK-BSTATB. 

A  testator  divided  hia  estate  between  his  three  children,  with  a  provlao  that,  "io 
the  event  of  the  decease  of  either  of  them  without  having  issue  at  his  or  her  decease, 
the  portion  of  said  deceased  is  to  be  shared  equally  by  the  survivors  or  their  iasue.^ 
Held,  that  the  words,  *'  in  event  of  the  decease,"  meant  the  decease  of  either  of  the 
legatees  before  the  decease  of  the  testator,  and  were  not  words  limiting  the  estate 
devised  to  the  life  of  the  leaatess. 

2.  SiUf  B— Dbath  or  Dbviskb  bkpobs  Tbtatob. 

A  testator  devised  his  estate  to  his  three  children.  His  wiU  contained  a  proviso 
that  his  daughter  should  "  keep  her  share  In  her  sole  and  separate  right,  or  uncU 
her  children  shall  marry  or  become  of  age ;  and  should  she  die  without  living  is- 
sue, her  portion  is  to  revert  to  her  brothers,"  etc  JEMcK.  that  the  intention  of  the 
testator  was  that,  in  case  his  daughter  should  die  before  he  did,  then  her  share 
should  go  to  her  brothers,  but  otherwise  ahe  to  enjoy  it  as  her  sole  and  separate 
property. 

3.  Sams. 

A  will  contained  ^  proviso  that,  in  case  of  the  death  of  one  of  the  legatees  before 
his  youngest  child  became  twenty-one  years  of  afce,  certain  property  was  to  be  held 
in  trust  for  the  widow  and  children,  and,  "  in  case  of  the  deoesBe  of  said  children 
and  their  lather  before  they  are  twenty-one  years  of  age,  leaving  no  issue,  their  por> 
tion  shall  revert  to  "  the  other  two  children  of  testator.  Held,  that  this  clause  con- 
templates  the  death  of  the  legatee  in  the  life-time  of  the  testator,  and,  if  the  l^stee 
survives  the  testator,  the  widow  and  children  can  take  nothing  under  the  wiU. 

Appeal  from  superior  court,  Hartford  county. 

Reserved  case.  This  was  an  action  brought  by  Eoswell  H.  Phelps,  as  ex- 
ecutor, against  Julia  £.  Phelps  and  others,  to  obtain  a  Judicial  construction 
of  the  will  of  Richard  H.  Phelps. 

C.  E,  Gi-oss,  for  Roswell  H.  I%elps  and  Alline  Hoff,  children  of  the  testa- 
tor. £.  Sperry,  for  the  grandchildren  of  the  testator.  /.  W.  Johnsotit  for 
William  G.  Phelps,  son  of  the  testator,  and  Edith  Phelps,  his  wife. 

Carpenter,  J.  This  suit  is  brought  to  obtain  a  judicial  construction  of 
the  will  of  Richard  H.  Phelps.  In  the  first  clause  he  gives  to  his  wife  an  annu- 
ity and  the  use  of  certain  real  estate  for  life,  or  so  long  as  she  remains  his  widow 
and  lives  on  the  premises.  Under  that  clause  no  question  arises.  The  sec- 
ond clause  is  as  follows:  ''All  my  estate,  real  and  personal,  of  which  I  may 
die  possessed,  (the  aforesaid  annuity  and  reservations  excepted,)  I  give  equally 
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to  my  children,  Bos  well,  William,  and  Alline,  or,  In  the  event  of  the  decease 
of  either  of  them  without  leaving  issue  at  his  or  her  decease,  the  portion  of 
said  deceased  is  to  be  shared  equally  by  the  survivors  or  their  issue." 

The  first  and  most  important  question  is,  what  estate  do  the  children  take? 
Is  It  a  fee  or  a  life-estate?  It  is  difficult  to  distinguish  this  case  from  White 
y.  White,  52  Conn.  518;  and  still  more  difficult  to  distinguish  it  from  Coe  v. 
James,  54  Conn.  511,  9  Atl.  Rep.  392.  In  each  of  those  cases  it  was  held  that 
the  death  of  the  devisees  spoken  of  in  the  will  meant  death  during  the  life- 
time of  the  testator.  We  are  inclined  to  follow  those  cases,  and  adopt  the 
same  construction  in  this  case.  We  find  that  view  strongly  supported  by 
several  considerations  suggested  by  other  portions  of  the  will.  Tbe  leading 
thought  in  the  mind  of  the  testator  was  to  give  all  his  property  to  his  family, 
— his  wife  and  children.  He  first  provides  for  his  wife,  and  then  for  his  chil- 
dren. There  is  no  primary  gift  to  the  grandchildren.  The  gifts  to  them,  so 
far  as  they  may  be  called  gifts,  are  secondary,  incidental,  and  contingent. 
We  see  nothing  in  the  case  indicating  a  preference  for  grandchildren.  There 
Is  no  lack  of  confidence  in  his  sons,  for  they  are  made  executors;  nor  in  bis 
daughter  or  her  husband,  for  he  is  made  a  co-executor,  and,  in  one  contin- 
gency, a  trustee.  If  we  compare  the  first  and  second  clauses,  we  shall  see 
that  the  testator  knew  the  difference  between  a  life-estate'  and  a  fee;  and  he 
had  in  mind  the  appropriate  language  for  creating  the  former,  for,  in  giving 
a  life-estate  in  the  first  clause,  he  did  so  expressly,  leaving  nothing  to  impli- 
cation. There  is  a  marked  difletence  in  the  language  of  the  two  clauses.  It 
is  inconceivable  that  he  should  desire  to  give  but  a  life-estate,  and  should  use 
language  so  much  unlike  that  in  the  first  clause,  and  so  apt  to  convey  a  fee.- 
If  he  had  stopped  after  naming  his  children,  and  omitted  tbe  rest  of  that 
clause,  no  doubt  could  be  entertained  as  to  Iiis  meaning.  We  think  that 
clause  was  added,  not  for  the  purpose  of  providing  for  his  grandchildren  upon 
the  death  of  his  children  after  a  possible  long  life,  but  in  view  of  the  possi- 
bility that  they  might  die  young,  or  at  least  before  he  did ;  so  that,  if  we  read 
the  will  as  intending  death  during  his  own  life-time,  we  shall  harmonize 
those  two  clauses,  and  give  effect  to  his  real  intention.  Not  only  so,  but  that 
construction  aids  us  materially  in  understanding  and  harmonizing  other  por- 
tions of  the  will .  The  third  clause  is  as  follows :  '*  My  daughter  Alline  is  to  keep 
her  share  in  her  own  sole  and  separate  right,  or  until  her  children  shall  marry 
or  become  of  age,  and  should  she  die  without  living  issue,  her  portion  is  to 
revert  to  her  brothers  Roswell  and  William,  or  either  of  them,  or  their  heirs, 
or  survivors."  We  remark,  parenthetically,  that  the  words  "her  share"  and 
''her  portion"  are  more  applicable  to  a  fee  than  to  a  life-estate.  They  seem 
to  imply  that  she  has  an  interest  in  the  principal  as  such,  and  not  merely  a 
right  to  the  income. 

But  to  return.  Precisely  what  is  meant  by  this  language  it  is  not  easy  to 
flee.  There  is  a  slight  implication  that  he  intended  that  her  children,  on  mar- 
rying or  becoming  of  age,  should  have  her  portion  of  his  estate;  but  he  does 
not  say  that,  and  bis  language  does  not  necessarily  imply  it.  Therefore  we 
cannot  say  legally  that  he  meant  it.  In  providing  that  his  daughter  should 
enjoy  her  portion  as  her  separate  property,  it  seems  to  have  occurred  to  him 
that  that  might  not  always  be  necessary,  and  so  he  adds,  "or  until  her  chil- 
dren shall  marry  or  become  of  age."  The  rest  of  that  clause  is  plain  enough, 
provided  we  assume,  as  we  do,  that  he  intended  death  during  his  life-time. 
Hence  all  that  is  expressed  in  this  clause  with  sufficient  certainty  is  that,  if 
his  daughter  dies  before  he  does,  leaving  no  issue,  her  portion  shall  go  to  her 
brothei-s;  and  if  she  lives  to  come  into  possession  of  her  share,  she  shall  en- 
joy it  as  her  sole  and  separate  property. 

We  may  add  that  the  word  "portion,"  used  in  the  second  clause  of  the  will, 
is  much  more  applicable  to  a  share  of  an  estate,  in  view  of  a  prospective  di- 
vision of  it  under  a  will,  than  to  the  same  share  after  it  has  passed  to  the  dis- 
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tributee,  and  is  being  enjoyed  by  bim.  It  is  then  almost  invariably  sp<^en 
of  as  his  property  or  his  estate,  and  no  longer  as  his  share  of  an  estate.  It 
is  therefore  a  word  that  the  testator  would  more  naturally  have  used  with 
reference  to  shares  of  his  estate  that  would  at  once  upon  his  death  become 
fixed,  and  to  facts  which  would  then  operate  at  once  upon  the  distribution  of 
his  estate,  than  with  reference  to  the  ultinuite  disposal  of  the  shares  at  the 
end  of  the  lives  of  the  legatees. 

A  further  consideration  in  favor  of  the  view  that  the  "dying  without  is- 
sue*' in  the  second  clause  of  the  will  means  a  dying  in  the  life-time  of  the 
testator,  is  that,  while  the  contrary  view  would  give  his  children  severally 
only  life-estates,  in  the  poiiions  given  them,  yet  the  gift  over  to  the  survivors 
on  the  deatli  of  either  without  children  has  no  such  limitation  attached  to  it, 
and  passes  to  the  survivors  in  fee.  Ko  reason  can  be  conceived  why  the  chil- 
dren  should  take  only  life-estates  in  the  primary  bequests,  and  yet  fees  in  the 
secondary  or  contingent  ones. 

The  fourth  clause  of  the  will  is  as  follows:  "In  case  of  the  decease  of  my 
son  William  before  his  youngest  child  becomes  twenty-one  years  of  age,  my 
real  estate  in  Maryland,  occupied  by  him,  is  to  be  sold,  and  the  avails  thereof , 
with  the  rest  of  his  share,  are  to  be  Invested  in  the  state  of  Connecticut  by 
my  executors,  and  his  children  are  to  reside  in  said  state  in  order  to  receive 
the  benefit  of  the  avails  of  this  portion,  and  the  general  care  and  supervision 
of  them  and  their  property,  and  its  income  and  expenditure  are  to  be  under 
the  care  and  supervision  and  control  of  my  executors,  according  to  their  best 
Judgment,  for  their  education  and  support,  and  the  support  of  their  mother, 
if  living,  until  the  youngest  surviving  child  becomes  twenty-one  years  of  age, 
and  then  their  portion  is  to  be  given  to  said  children,  or  the  survivors  of  them. 
In  case  of  the  decease  of  said  children  and  of  their  father  before  they  are 
twenty-one  years  of  age,  leaving  no  issue,  their  portion  is  to  revert  to  my  chil- 
dren Hoswell  and  Alline,  and  in  case  of  their  decease  then  to  their  issue." 

If  we  bear  in  mind  that  the  testator  is  speaking  of  William's  death  during 
his  own  life-time,  it  is  not  difficult  to  discover  his  meaning.  He  contemplates 
such  death  in  one  of  two  contingencies, — leaving  children,  the  youngest  child 
being  under  21  years  of  age,  or  leavins  no  children  or  the  issue  of  children. 
In  the  former  contingency,  the  share  that  would  otherwise  have  gone  to  Will- 
iam is  placed  in  trust  until  the  youngest  child  comes  of  age,  for  the  support 
and  education  of  the  children,  and  the  support  of  the  mother,  if  living,  when 
the  principal  is  to  be  distributed  to  the  children.  In  the  lattei*  contingency, 
William's  portion  is  to  go  to  his  brother  and  sister  or  their  issue.  Inasmuch 
as  William  survived  the  testator,  the  trust  fails,  the  widow  and  children  of 
William  take  nothing  under  the  will,  and  the  whole  fourth  clause  becomes  in- 
operative, as  neither  contingency  on  which  it  depends  has  happened,  or  ever 
can  happen. 

A  question  is  made  whether  the  provision  that  the  children  shall  provide 
for  the  widow,  in  case  the  provision  for  her  support  proves  to  be  insufficient, 
is  a  charge  upon  the  estate.  That  question  has  not  been  discussed  by  counsel, 
and  as  no  one  appears  in  behalf  of  the  widow,  who,  perhaps,  has  more  inter- 
est in  that  question  than  any  one  else,  we  have  deemed  it  inexpedient  to  de- 
cide it. 

The  superior  court  is  advised  that  the  children  take  their  respective  shares 
in  fee-simple;  that  the  daughter  takes  her  share  to  her  sole  and  separate  use;, 
and  that  her  children  and  the  children  and  widow  of  William  take  nothing^^ 
under  the  will. 

(The  other  judges  concurred.) 
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Thatcher  v.  Weeks  and  another.^ 

{Supreme  Judicial  OouH  cf  Maine,    December  17,  1887.) 

Arrest— Dbtkntion  of  Pkopkbtt  by  OrFicia—LiABiLrrT. 

An  officer  making  an  arrest  for  violation  of  a  city  ordinance  in  beating  drnmSi  is 
not  justified  in  detaining  the  drums  after  the  trial  without  an  order  of  court,  even 
though  he  has  reasoB  to  believe,  and  does  believe,  that  the  arrested  part}'  will  ini- 
mediately  use  the  drums  in  violation  of  the  same  ordinance. 

On  exceptions  by  plaintiff  from  superior  coort,  Kennebec  connty. 

Action  of  trover  brought  by  the  plaintiff,  captain  of  the  Salvation  Army  in 
Augusta,  against  the  mayor  and  city  marshal  for  the  alleged  conversion  of 
certain  drums,  for  the  beating  of  which  in  violatfon  of  a  city  ordinance  the 
plaintiff  and  his  followers  had  been  arrested.  At  niaipriua  the  verdict  was  in 
favor  of  the  defendants,  and  the  plaintiff  alleged  exceptions. 

M.  8,  Holtoay,  for  plaintiff.     A.  M.  Qoddard^  for  defendants. 

Embrt,  J.  One  of  the  defendants  was  the  city  marshal  of  Augusta,  and 
had  arrested  the  plaintiff  for  violation  of  a  city  ordinance  in  beating  drums. 
The  case  does  not  show  what  the  officer  did  with  his  prisoner,  but  we  may 
assume  that  he  did  his  duty,  and  took  him  within  a  reasonable  time  before 
the  proper  court  for  trial.  We  may  also  assume  that  the  court  duly  disposed 
of  the  charge.  At  the  time  of  the  arrest,  the  officer  also  took  from  the  plain- 
tiff the  drums,  and  had  kept  them  for  something  over  three  months,  when  the 
plaintiff,  after  demand,  brought  this  action  of  trover  for  their  value.  The 
officer  did  not  bring  the  drums  before  any  court  or  magistrate,  nor  did  he  ob- 
tain any  order  or  decree  from  any  magistrate  as  to  their  disposition.  The  of- 
ficer (the  defendant)  claims  it  was  no  part  of  his  duty  so  to  do.  He  claims 
that,  for  the  purpose  of  preventing  any  further  violation  of  the  city  ordi- 
nance, he  could  lawfully  take  the  drums  thus  being  unlawfully  used,  and 
could  lawfully  retain  them  in  his  own  possession  so  long  as  he  had  reason  to 
believe,  and  did  believe,  that  the  plaintiff  would  immediately  again  use  the 
drums  in  the  same  unlawful  manner  if  restored  to  him.  The  principle  thus 
contended  for  by  the  officer  would  enable  him  to  detain  the  team  of  a  person 
arrested  for  too  fast  driving,  so  long  as  he  (the  officer)  believed,  with  reason, 
the  owner  would  immediately  repeat  his  offense  of  too  fast  driving  if  the  team 
were  restored  to  him.    Does  the  power  of  executive  officers  extend  so  far? 

It  is  common  learning  that  an  officer  may,  without  a  precept,  arrest  any 
person  he  finds  committing  an  offense.  It  is  also  w^  known  that  he  must 
within  a  reasonable  time  bring  his  prisoner  before  the  proper  court,  or  obtain 
a  legal  precept  for  detaining  him.  A  failure  to  do  so  may  make  the  officer  a 
trespasser.  Rev.  St.  e,  ld3»  g  4.  An  officer  making  an  arrest  upon  a  crimi- 
nal charge  may  also  take  from  tlie  prisoner  the  instruments  of  the  crime,  and 
such  other  articles  as  may  be  of  use  as  evidence  upon  the  trial.  These  may 
not  be  confiscated  or  destroyed  by  the  officer,  however,  without  some  order 
or  judgment  of  a  court.  We  do  not  find  any  authority  or  reason  for  the  of- 
ficer's rendering  any  judgment  in  the  matter.  He  holds  the  property,  as  he 
does  the  prisoner,  to  await,  and  subject  to,  the  order  of  the  court.  The  of- 
ficer* having  taken  into  his  possession  such  articles  as  will  supply  evidence, 
*' holds  them  to  be  disposed  of  as  the  court  shall  direct."  Bish.  Grim.  Proc 
211.  "The  taking  of  things  from  the  arrested  person  does  not  change  the 
property  in  them.  The  officer  holds  all  such  property  subject  to  the  order  of 
court."  Id.  212.  Wharton,  in  his  Criminal  Practice,  (8th  Ed.)  §  60,  says: 
"They  [the  articles  taken  from  the  prisoner]  should  be  carefully  preserved 
for  the  purposes  of  the  trial,  and  after  its  close  returned  to  the  person  whose 
property  they  .lawfully  are. "    In  8paulding  v.  FreaUmt  21  Yt.  9»  relied  upon 

^  Reported  by  Leslie  C.  OomSsh,  Esq.,  of  the  Aogoata  bar. 
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by  the  defendant,  the  prisoner  was  committed  for  trial,  and  the  officer  was 
preserving  the  property  (counterfeit  coin)  to  be  used  as  evidence  at  the  trial. 
The  court  held  that  the  officer  could  lawfully  retain  them  for  that  purpose. 
In  the  case  before  us,  it  is  not  claimed  that  the  drums  were  detained  for  evi- 
dence. The  trial  was  presumably  long  over.  There  is  an  evident  difference, 
also,  between  articles  which  can  only  have  an  unlawful  use,  like  counterfeit 
coin,  and  articles  in  themselves  innocent,  like  drums.  If  an  officer  may  in- 
definitely hold  the  former,  it  does  not  follow  that  he  can  so  hold  the  latter. 
Yet  in  the  former  case  it  is  provided  by  our  statute  (Bev.  St.  c.  125,  §  12) 
that  all  such  contraband  articles  are  to  be  k^t  *'by  the  direction  of  the  court 
or  magistrate  having  cognizance  of  the  case. " 

We  think  it  clear  that,'  after  the  trial  is  over,  the  officer  has  no  right  to  de- 
tain the  property  without  some  order  of  the  court.  The  court  below  sustained 
the  defendants'  contention  above  stated.  We  think  this  was  error.  Excep- 
tions sustained. 

PfiT£B8,  C,  J.,  Walton,  Danforth,  VmoiN,  and  Foster,  JJ.,  concurred. 


Williams  «.  Camden  &  Bocfland  Water  CJo.* 

{Supreme  Judicia!  C&urt  of  Maine.    December  17,  1887.) 

Waters  awd  Watkr-Coursbb— Divxbsion— Damaobb. 

In  an  action  on  the  case  for  the  unlaw/hl  diversion  of  water  from  a-  natural  wa- 
ter-course over  the  plaintiff's  land,  the  plaintiff's  damages  are  limited  to  those  sus- 
tained prior  to  the  date  of  the  writ. 

On  exceptions  by  plaintiff  from  supreme  Judicial  court,  Knox  county. 

Case  against  the  defendant  for  diverting  the  water  from  a  natural  water- 
course over  the  plaintiff's  land.  The  court,  at  nUi  prius,  ruled  that  the 
plaintiff's  damages  were  limited  to  those  sustained  prior  to  the  date  of  the 
writ,  and  the  plaintiff  alleged  exceptions. 

/.  H.  Montgomery,  for  plaintiff.    C  B.  Littlefleld,  for  defendant. 

LiBBET,  J.  This  is  an  action  of  case  against  the  defendant  for  diverting 
the  water  from  a  natural  water-course  over  the  plaintiff's  land,  from  AprU 
1,  1886,  to  the  date  of  writ,  July  26,  1886.  The  water-course  flowed  from 
Oyster  Hiver  pond,  and  in  1885  the  defendant  erected  a  dam  at  the  outlet  of 
the  pond,  which,  when  the  water  was  low,  diverted  the  water  from  the  brook, 
which  the  plaintiff  claims  damaged  her  pasture  and  a  natural  mill  privilege 
on  her  land.  The  contention  between  the  parties  is  whether  the  plaintiff  can 
recover  in  this  action  prospective  damages,  or  must  be  limited  to  damages 
sustained  prior  to  the  commencement  of  tlie  action.  The  court  below  ruled 
that  she  could  recover  only  what  she  had  sustained  at  the  date  of  the  writ. 
We  think  this  ruling  correct.  The  case,  as  reported,  does  not  show  the  de- 
struction of  the  water-course.  The  flow  of  the  water  in  it  was  diminished 
only.  In  time  of  drought  it  is  prevented  by  the  dam  from  flowing  at  all.  If 
the  dam  was  unlawfully  erected,  it  is  the  duty  of  the  defendant  to  remove  it, 
or  open  a  gate  in  it  to  give  the  water  its  natural  flow  over  the  plaintiff^s  land, 
and  every  day  it  continues  the  dam  it  is  guilty  of  a  wrong.  If  it  removes  the 
dam,  which  it  may  at  any  time  do,  or  permits  the  water  to  have  its  natural 
flow  in  its  course,  it  is  no  longer  guilty.  While  the  dam  is  maintained  it  is  a 
nuisance,  and  its  continuance  may  be  enjoined.  In  such  case  it  is  the  settled 
law  of  this  state  that  dami^es  are  limited  to  the  date  of  the  writ.  Canal  Co, 
V.  Hitchings,  65  Me.  140;  Dority  v.  Dunning,  78  Me.  881,  6  Atl.  Rep.  6. 

But  the  plaintiff  claims  that  the  diversion  of  the  water  by  the  defendant  is 
by  virtue  of  an  act  of  the  legislature  of  1885,  c.  522,  whi^h  gives  authority  to 

>  Reported  by  Leslie  C.  Oomisfa,  JQsq.,  of  tibe  Augusta  bar. 
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take  it  for  the  purposes  specified;  and  therefore  the  injury  is  permanent. 
T'he  case  does  not  show  that  the  erection  of  the  dam  by  the  defendant  was 
under  the  authority  of  that  act.  If  the  water  was  taken  by  it  in  conformity 
with  the  requirements  of  the  act,  it  was  not  unlawful, — not  a  tort, — and  this 
action  cannot  be  maintained.  The  plaintiff  roust  pursue  her  remedy  for  dam- 
ages under  section  4  of  the  act,  which  provides  that  theyshall  be  "ascertained 
in  the  same  manner,  and  under  the  same  conditions,  restrictions,  and  limita- 
tions, as  are  by  law  prescribed  in  the  case  of  damages  by  the  laying  out  of 
highways."  But  the  case,  as  reported,  does  not  show  that  the  defendant  had 
taken  the  water  in  accordance  with  the  provisions  of  the  act. 

By  the  report,  if  the  exceptions  are  overruled,  the  court  is  to  assess  the 
damages  upon  the  evidence  reported.  We  think  the  evidence  does  not  show 
that  the  plaintiff  sustained  more  than  $10  damage  prior  to  the  date  of  the 
writ.    Exoeptions  overruled.    Damages  assessed  at  $10. 

Walton,  Damforth,  Embrt,  Foster,  and  Haskell,  JJ.,  concurred. 
Peters,  C.  J.,  did  not  sit. 


Palmer  9.  Mobse.^ 

(8upr0me  Judicial  Covrt  of  Maine.    November  30,  1SS7.) 

JLnciTATiON  OF  Actions— Rbsidxnob  iir  Amothxb  Stats— Pbomisso by  Notbs. 

An  action  on  a  pronii.ssory  note  can  be  maintained,  where  the  defense  is  theptat- 
ute  of  linntations,  if  the  time  during  which  the  defendant  has  resided  outside  the 
state,  deducted  from  the  time  the  note  has  run,  leaves  a  balance  of  lees  than  six 
years. 

On  report  from  superior  court,  Cumberland  county. 

As$umpBit  on  a  promissory  note  dated  at  Portland,  Maine,  January  1, 1877, 
for  <B57.25  and  interest.  The  writ  was  dated  October  5, 1886.  The  plea  was 
general  issue,  and  brief  statement  setting  up  the  statute  of  limitations.  The 
plaintiff,  by  counter  brief  statement,  alleged  that  the  defendant  had  resided 
in  Boston,  Massachusetts,  from  January  1, 1877,  till  March  1,  1886. 

F.  V,  CTuue,  for  plaintiff.    Savage  <ft  Oaka,  for  defendant. 

Per  Curiam.  On  a  careful  examination  of  the  report  in  this  case,  we  have 
eome  to  the  conclusion  that  the  plaintiff  has  sustained  the  allegations  in  his 
replication,  and  that  the  defendant  did  ''reside"  in  Boston,  within  the  mean- 
ing and  intent  of  Rev.  St.  c.  81,  §  108.  Deducting  the  number  of  years  dur- 
ing which  he  there  resided,  the  action  is  not  barred  by  the  statute  of  limita- 
tions.   Judgment  for  plaintiff  for  amount  of  the  note  sued  on. 


State  o.  CARyxLLB.^ 

{Supreme  Judicial  Court  of  Maine,    December  7,  1887.) 

Ikdictmbwt  awd  IwFOBMATioir— Misspelled  Word— •*Iwc«stou8." 

An  indictment  for  incest  is  not  bad  because  the  word  '*lncestaous"  is  spelled  "In- 
cestous.*' 

On  exceptions  by  respondent  from  superior  court,  Kennebec  county. 

Indictment  for  incest.  The  respondent  fiied  a  motion  in  arrest  of  judg- 
ment on  the  ground  that  the  indictment  was  bad  because  the  word  ''incestu- 
ous" was  spelled  "incestous."  The  presiding  judge  overruled  the  motion, 
and  the  respondent  alleged  exceptions. 

X.  T.  Carleton,  Co.  Atty.,  for  the  State.    /«  £f.  Potter,  for  respondent. 

>  Reported  by  Leslie  G.  Cornish,  Esq.,  of  the  Angosta  bar. 
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Per  Curiam.  In  this  indictment  for  incest  between  father  and  daaght<»r. 
the  word  "incestuous"  is  spelled  "incestous;"  a  letter  "u"  being  omitted  by 
chance.  It  is,  however,  not  a  fatal  omission.  It  is  not  only  nearly  enough 
idem  sonanst  but  the  spelling  is  not  grammatiMily  incorrect.  The  essential 
part  of  the  meaning  of  the  term  is  in  the,  noun  "incest,^'  a  word  borrowed 
from  the  Latin  language,  into  which  it  was  imported  from  the  Greek.  The 
adjective  may  not  incorrectly  be  "incestous,"  although  it  is,  for  merely  the 
sake  of  euphony,  spelt  "incestuous."  No  one  could  mistake  its  meaning  in 
its  connection  in  this  indictment. 

The  other  points  taken  do  not  require  particular  discussion.  The  more 
important  ones  have  been  clearly  settled  in  this  state  in  previous  decisions. 

Exceptions  overruled.    Judgment  for  the  state* 


Statb  9.  Malia.i 

{Supreme  JtidumL  Court  of  MaiM.    December  12, 1887.) 

Criminal  Practicic— Plea  in  Abatement— Mibnomer—Repxicatiok.   '  *  ' 

When  the  respondent,  in  a  criminal  prosecution,  pleads  misnomer  in  abatement, 
and  the  plea  is  sufficient  in  form,  the  question  of  idem  ionana^  being  a  question  of 
fact,  must  be  raised  by  replication,  and  not  by  demurrer. 

On  exceptions  by  respondent  from  supreme  Judicial  court,  Sagadahoc  county. 

Indictment.  Plea  of  misnomer,  to  which  the  county  attorney  filed  a  de- 
mnrrer.  The  demurrer  was  sustained  by  the  presiding  judge,  and  the  respond- 
ent alleged  exceptions. 

F,  J.  Buker,  Co.  Atty.,  for  the  State.     Geo.  B.  Hughes,  for  respondent. 

Virgin.  J.  The  county  attorney  filed  a  demurrer  to  the  defendant's  plea 
of  misnomer.  No  question  is  raised  as  to  the  form  of  the  plea,  and  we  per- 
ceive no  defect  therein.  8tate  v,  Flemming,  66  Me.  142.  The  demurrer  hav- 
ing been  sustained  by  the  judge,  the  defendant  was  found  guilty  on  his  plea 
of  not  guilty.  By  going  to  trial,  be  waived  no  right  to  his  exceptions  on  the 
pleading.  iStaU  v.  Pike,  65  He.  111.  In  the  absence  <^  any  defect  in  the 
plea  of  misnomer,  the  state  could  have  raised  either  of  two  questions  by  re- 
plication: (1)  That  the  defendant  was  known  as  well  by  the  name  in  the  com- 
plaint as  by  that  in  the  plea,  {State  v.  Corkerp,  64  Me.  521,)  or  (2)  that  the 
two  names  were  pronounced  alike.  The  county  attorney  filed  no  replication, 
but  demurred;  and  now  contends,  in  substance,  that  the  two  names  are  idem 
aonaiis,  which  is  not  a  question  of  law,  but  of  fact,  which  the  defendant  has 
the  right  to  submit  to  a  jury.  Rea^  v.  Shakspeare,  10  East,  83,  and  cases  in 
note  a;  Com,  v,  Mehan,  11  Gray,  321,  and  cases  there  cited. 

The  result  is,  exceptions  sustained;  verdict  set  aside;  judgment  for  the  de- 
fendant. 

Peters,  C.  J.,  Danforth,  Walton,  Foster,  and  Haskell,  JJ.,  con- 
curred. 


Snow  t>.  Foster.^ 
{Supreme  Judicial  Court  qf  Maine,    December  22,  18S7.) 

ISBOLVBNCY^DiaOHABOfr— ReNBWAL  OF  NoTB, 

Ad  action  by  the  indorsee  of  a  proininsory  note,  made  after  the  enactment  of  the 
insolvent  law,  though  in  renewal  of  a  note  made  prior  thereto,  is  barred  by  the 
maker's  dischari^e  in  Insolv^icy. 

On  report  from  supreme  judicial  courts  Somerset  county. 
1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar* 
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Assumpsit  b7  the  indorsee  of  a  promissory  note  against  the  maker.  Flea, 
discharfire  in  insolvency.     The  opinion  states  the  facts. 

Dat^forth  <ft  Qouldf  for  plaintiff.     Walton  &  Walton,  for  defendant. 

Danfokth,  J.  This  is  an  action  upon  a  negotiable  promissory  note  pay- 
able to  William  B.  Snow,  administrator,  and  by  him  as  the  case  shows  in- 
dorsed and  delivered  to  the  plaintiff.  The  defense  is  adischarge  in  insolvency, 
which  is  admitted  to  .have  l^een  duly  obtained.  To  this  it  is  replied  that 
the  note  in  suit  was  given  in  renewal  of  a  prior  note  bearing  date  before  the 
passage  of  the  insolvent  law,  and  is  not  therefore  affected  by  the  discharge. 
The  note  in  suit  comes  within  the  provisions  of  the  law;  the  prior  one  does 
not.  Which  is  to  prevail?  It  is  evident  that  if  the  prior  note  was  discharged 
by  the  later  the  defense  is  made  out.  It  is  now  too  well  settled  in  this 
state  that  taking  a  negotiable  note  in  consideration  of  an  existing  debt  is  a 
presumpti  ve  payment  of  that  debt,  to  require  the  citation  of  authorities.  This 
presumption,  may  be  rebutted,  for  the  parties  may  make  such  a  contract  in 
regard  to  it  as  they  see  fit.  In  this  case  the  facts  agreed  upon  show  nothing 
tending  to  rebut  that  presumption.  There  was  no  collateral  security  for  the 
first  note.  That  had  only  the  perbonal  liability  of  the  defendant;  the  last  note 
had  the  same.  The  existence  of  the  insolvent  law  would  not  affect  any  se- 
curity, whatever  influence  it  might  have  upon  the  note.  On  the  other  hand, 
the  facts  tend  strongly  to  confirm  the  presumption.  When  the  new  note  was 
g^ven,  th&  old  one  was  delivered  to  the  maker«  which  unexplained  must  be 
considered  a  cancellation  of  it.  But  further,  and  if  possible  more  conclusive 
than  this,  the  payee  has  indorsed  and  delivered  the  last  note  to  the  plaintiff; 
thus  treating  It  as  a  distinct  and  subsisting  contract.  The  two  cannot 
stand  together  as  separate  contracts.  The  parties  have  treated  the  first  as 
discharged,  and  the  last  as  the  only  one  in  force.  The  plaintiff  certainly  can 
Imve  no  claim  for  exemption  from  the  insolvent  law.  He  shows  no  connec- 
tion with  the  prior  debt.  His  rights  began  with  the  purchase  of  the  note  in 
suit,  and  he  can  only  claim  such  rights  as  that  gives  him.  His  contract  was 
made  under  the  insolvent  law,  and  must  be  subject  to  its  provisions.  Judg- 
ment for  defendant. 

Pktkes,  C.  J.,  Walton,  Virgin,  Emery,  and  Foster,  JJ.,  concurred. 


Seillin  0.  MOORE.I 

{9upt€fme  Judicial  Qmrt  of  Maine,    l>ecember  20.  1887.) 

Mbchaitio's  Libn— Rboording— Rkal  Estate— Contract  of  Pdbchasb. 

A  house  erected  by  one  in  possession  of  land  under  a  contract  of  purchase,  and 
attached  to  the  lanid,  becomes  a  part  of  the  realty,  in  the  absence  of  an  agreement 
to  the  contrary,  and,  to  preserve  a  laborer's  lien  upon  the  same,  the  lien  claim  must 
be  filed  in  the  registry  of  deeds,  and  not  in  the  office  of  the  town  clerk. 

On  report  from  supreme  judicial  court,  Piscataquis  county. 

Action  of  assumpsit  to  enforce  a  laborer's  lien.    The  lien  claim  was  filed 
in  the  otflce  of  the  town  clerk  of  Monson  as  an  attachment  of  personal  prop-  ^ 
erty,  and  not  in  the  registry  of  deeds  for  Piscataquis  county,  as  an  attach* 
ment  of  real  estate.    The  opinion  states  the  facts. 

Henry  Httdson  and  /.  JB^.  Bprague,  for  plaintiff.  Bphraim  Flinty  A,  Q. 
J^ebroJce,  and  W,  E.  Parsons,  far  defendant. 

liiBBBT,  J.  The  contention  between  the  plaintiff  and  William  Paine» 
claimant  of  the  property,  is  whether  the  plaintiff  is  entitled  to  a  judgment 
against  the  house  described  in  his  writ  for  the  lien  claimed  by  him.    The  ev- 

1  Beported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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idence  reported  fully  establishes  the  following  facts:  In  March,  1884.  one 
Cliapin  purchased  the  land  known  as  the  "Cusbman  Farm,"  in  Monson.  of  Lq- 
cindH  Cushman,  paying  her  a  part  of  the  price  agreed  upon,  and  taking  a  bond 
for  a  deed  on  the  payment  of  the  balance  at  times  stipulated.  It  was  under- 
stood between  the  parties  that  Chapin  might  take  possession  of  the  land,  and 
sell  it  in  lots  for  the  erection  of  dwelling-houses.  Afterwards,  in  the  spring 
of  the  same  year,  Chapin  contracted  with  one  Penny  to  sell  him  a  part  of  the 
land,  and  give  him  a  deed,  when  he  made  payment  of  the  price  as  agreed.  In 
the  same  season  Penny,  by  parol  agreement,  sold  a  part  of  the  land  which  be 
bought  of  Chapin  to  Pklne,  the  claimant.  It  was  understood  between  ail  the 
parties  that  the  purchaser  might  build  on  the  land  as  if  it  was  his  own ;  but 
there  was  no  agreement  or  understanding  between  them  that  the  buildings 
should  be  the  personal  property  of  the  builder,  and  might  be  moved  off  bj 
him.  It  was  the  ordinary  case  of  contract  for  the  purchase  of  land  with  a 
bond  for  a  deed,  the  purchaser  to  have  the  right  to  enter  into  possession  st 
once,  and  erect  buildings.  In  such  case  the  buildings,  when  erected  and  at- 
tached to  the  land,  became  a  part  of  the  realty,  and  the  legal  title  to  them  is 
in  the  owner  of  the  land.  Hemengway  v.  Cutler,  51  Me.  407;  Lapham  t. 
Norton,  71  Me.  83.  The  plaintiff  worked  on  the  house  for  the  defendant 
Moore,  who  built  it  by  contract  for  Paine,  in  the  fall  of  1884.  December  12, 
1884,  Chapin  paid  the  balance  of  the  purchase  money,  and  took  a  deed  from 
Mrs.  Cushman,  and  December  18, 1884,  Chapin  conveyed  to  Penny »  who  con- 
veyed to  Paine,  June  17,  1885. 

The  house  was  real  estate,  and  the  plaintiff  so  claimed  it  when  he  filed  bis 
lien  claim,  January  1, 1885,  in  the  office  of  the  town  clerk.  After  describing 
the  buildings  in  language  sufficient,  if  in  a  deed,  to  convey  the  house  and  land 
on  which  it  stood,  he  says:  ''For  which  I  claim  a  lien  on  said  buildings,  and 
the  land  on  which  the  same  are  situated."  If  the  plaintiff  had  a  lien  for  his 
work,  as  he  claims,  as  against  Paine,  it  was  on  the  house  and  lot,  and,  to  pre- 
serve and  enforce  it,  the  house  and  lot  should  have  been  attached  as  real  es- 
tate; but  the  officer  did  not  return  his  attachment  to  the  registry  of  deeds  in 
the  county,  but  returned  it  to  the  town  clerk  of  Monson,  as  an  attachment  of 
personal  property.  For  this  reason  the  plaintiff  cannot  have  Judgment  for 
his  lien,  and,  as  this  is  fatal,  it  is  unnecessary  to  consider  the  other  grounds 
of  defense. 

Judgment  against  Moore  for  the  sum  claimed.  Judgment  for  lien  on  the 
house  denied. 

Peters,  C.  J.,  Walton,  Danfobth,  Ebosbt,  Fostee,  and  Habkkt.t.,  JJ., 

concurred. 


State  ©.  Lashtts.! 

(Supreme  Judicial  Coitrt  of  Maine,    December  12,  1887.) 

Iktoxicatino  Liqdorb— Unlawful  Tbansportatiov— Complaiiit— IvDKriHiTKRBB. 

A  complaint  founded  on  Rev.  St.  o.  27,  3  31,  which  avers  that  the  respondent,  at 
a  town  named,  **  did  then  and  there  knowingly  transport  A-om  ptaoe  to  place  in  the 
state  of  Maine  intoxicating  liquors,  with  intent  that  the  same  shall  be  sold  in  viob- 
tion  of  law  in  the  county  of  Kennebeo,"  does  not  siiificiently  state  the  plaoea  from 
which  and  to  whfch  the  liquor  was  conveyed,  and  is  bad  on  demurrer. 

On  exceptions  by  respondent  from  superior  court,  Kennebec  county. 

Indictment  for  the  illegal  transportation  of  intoxicating  liquors  in  violation 
of  Kev.  St.  c.  27,  §  31,  which  is  as  follows:  "No  person  shall  knowingly 
bring  into  the  state,  or  knowingly  transport  firom  place  to  place  in  the  state, 
any  intoxicating  liquors,  with  intent  to  sell  the  same  in  the  state  in  violation 

^Reported  by  Leslie  0.  Cornish,  Esq.,  of  the  Augusta  bar. 
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of  Iaw»  or  with  intent  that  the  same  shall  be  so  sold  by  any  person,  or  to  aid 
any  person  in  such  sale,  under  a  penalty  of  fifty  dollars  for  each  offense." 
The  respondent  deniarred  to  the  indictment,  and,  his  demurrer  being  over- 
ruled by  the  presiding  judge,  alleged  exceptions. 
X«  T.  CarleUm,  Co.  Atty.^  for  the  State.    F,  A.  Waldrorip  for  respondent. 

YiBGiK,  J.  The  complaint  follows  the  language  of  the  statutory  provision 
(Rev.  St.  c.  27,  §  81)  which  creates  the  offense  intended  to  t>e  charged;  but 
such  a  mode  of  setting  out  a  violation  of  a  penal  or  criminal  statute  is  not 
necessarily  sufficient.  State  v.  Railroad  Co.,  76  Me,  411;  Com,  v.  Pray,  IS 
Pick.  359.  Tlie  law  affords  to  the  respondent  in  a  criminal  prosecution  sucli 
a  reasonably  particular  statement  of  ail  the  essential  elements  which  consti- 
tute the  intended  offense  as  shall  apprise  him  of  the  criminal  act  charged; 
and  to  the  end,  also,  that  if  he  again  be  prosecuted  for  the  same  offense,  he 
may  plead  the  former  conviction  or  acquittal  in  bar. 

Kecurring  to  the  complaint,  we  find  no  allegation  designating  from  what 
place,  or  to  what  place,  *'in  the  state  of  Maine,*'. the  liquors  were  transported. 
The  complaint  is  too  indefinite  to  afford  to  the  defendant  the  requisite  in- 
formation to  which  the  law  entitles  him,  or  to  identify  it  in  case  another  and 
subsequent  prosecution  for  the  same  offense  should  be  instituted.  The  case 
of  Com.  V.  jReily,  9  Gray,  1,  based  on  a  similar  statute,  is  in  p<)int,  and  holds, 
on  a  motion  in  arrest  of  judgment,  that  a  complaint  like  the  one  at  bar  is  in* 
sulBcient.  Had  the  allegations  limited  the  places  to  and  from  which  the 
liquors  were  transported  to  a  particular  town  or  city,  the  complaint  might 
have  been  sufficient.  Com.  v.  Hutchinson,  6  Allen,  595.  Exceptions  sus- 
tained.   Complaint  adjudged  bad. 

Peters,  G.  J.,  Danfobth,  Walton,  Emery,  and  Foster,  JJ.,  concurred. 


Bluiienthajl  v.  Maine  Cent.  B.  Co.^ 

(Supreme  Judicial  Qmrt  of  Maine,    December  17,  18S7.) 

1.  Carbiss9--Riohtb  of  PAflBSiTont— Baooaob— Mvrchandus. 

By  the  sale  of  a  ticket  to  a  paasenger,  a  railroad  company  is  rendered  liable  for 
the  safe  transportation  of  the  passenger  and  his  reasonable  personal  baggage,  but 
not  for  merchandise  delivered  by  the  passenger  as  baggage,  without  clear  proof  of 
an  agreement  to  that  effect. 

2.  Same— Impliko  RspanKifTATioiis  as  to  ConTszm  of  VALisB—FaAun. 

A  passenger  presenting  a  valise  to  the  baggage  master  in  the  ordinary  way  to  be 
checked,  represents  by  implication  that  it  contains  his  personal  baggage,  and  if  it 
in  fact  contains  merchandise,  he  is  guilty  of  such  iQgal  nand  as  to  absolve  the  car- 
rier from  liability  for  fJEulmre  to  transport  it. 
a.  Samb—Kmowlkdqs  of  Cabbibb's  Sbbtamts. 

Nor  is  the  company  rendered  liable  because  there  is  evidence  tending  to  show 
that  baggage  masters  at  other  stations  on  the  same  line  had  previously  checked  the 
same  valise,  with  a  knowledge  of  its  contents. 

On  report  from  superior  court,  Kennebec  county. 

Action  of  assumpsit  to  recover  the  value  of  a  valise  and  its  contents, 
delivered  to  the  defendant's  agent  at  Bangor,  to  be  transported  to  Waterville, 
as  personal  baggage,  but  which  they  failed  to  transport.  The  valise  contained 
nierchandise  only. 

^.  B.  Southard,  for  plaintlfP.    Baker,  Baker  A  Cornish,  for  defendant. 

Emery,  J.  The  plaintiff's  story  is  substantially  as  follows:  Just  before 
the  morning  train  was  leaving  for  Augusta,  he  was  at  the  Bangor  station  of 
the  Maine  Central  Bailroad,  the  defendant  company,  with  a  large  valise, 

1  Reported  by  Leslie  C.  Cornish,  Bsq.,  of  the  Augusta  bar. 
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around  i;thich  an  oil-cloth  cover  was  strapped  with  a  common  shawl-strap. 
This  valise  contained  no  personal  bnggage  for  use  upon  a  journey,  but  onlr 
merchandise  for  sale.  He  purchased  of  the  company's  ticket  agent  a  passage 
ticket  for  Augusta,  and  then  having  his  ticket  In  his  hand  took  the  valise  to 
the  baggage  master,  and  asked  him  to  check  it  for  Water ville,  and  received 
from  him  a  check  therefor.  He  did  not  inform  the  baggage  master  of  tlie 
contents  of  the  valise,  but  held  the  passage  ticket  so  it  could  be  seen.  The 
baggage  master  made  no  inquiries.  The  plaintiff  went  to  Augusta  on  the 
same  morning  train,  giving  up  his  passage  ticket  to  the  conductor.  A  few 
days  later  he  presented  his  baggage  check  to  the  baggage  master  of  the  rail- 
road company,  at  Water  ville,  but  his  valise  could  not  be  found  there.  He  has 
made  no  inquiries  at  Bangor,  and  has  made  no  other  effort  to  find  his  valise. 
He  lias  now  brought  this  action  against  the  railroad  company  to  recover  the 
value  of  the  merchandise,  alleging,  as  a  cause  of  action*  its  obligation  to  trans- 
port the  merchandise  safely,  and  its  failure  to  do  so. 

The  plaintiff's  purchase  of  a  passage  ticket  entitled  him  to  safe  transporta- 
tion of  himself  and  his  personal  baggage  on  the  same  train.  It  entitled  him  to 
nothing  else.  The  company  was  thus  under  that  obligation,  but  under  no 
other  obligation  to  him.  There  was  created  no  obligation  to  transport  the 
plaintiff's  merchandise.  Wilson  v.  Railway,  56  Me.  60.  By  going  as  he  did 
with  his  valise  to  the  baggage  master,  and  asking  for  a  baggage  check  for 
Waterville,  without  stating  the  contents  of  the  valise,  he  evidently  meant  the 
baggage  master  to  helieve  that  he  was  intending  to  take  passage  on  the  train 
then  about  to  leave,  and  that  the  valise  contained  only  personal  baggage,  such 
as  he  was  entitled  to  take  with  him  as  a  passenger.  The  check  was  given 
him  in  that  belief.  He  thus  committed  a  fraud  upon  the  company  to  obtain 
free  transportation  of  his  merchandise.  His  fraud,  however,  did  not  im- 
pose upon  the  company  such  an  obligation.  The  baggage  master  received  the 
valise  upon  the  implied  assurance  of  the  plaintiff  that  it  contained  personal 
baggage  only.  If  that  assurance  was  false,  and  the  valise  contained  no  personal 
baggage,  neither  the  baggage  master  nor  the  company  were  bound  to  forward 
it,  though  they  had  received  it. 

The  plaintiff  f uither  testified,  however,  that  other  baggage  masters  of  the 
same  company  at  other  stations  knew  the  usual  contents  of  the  valise,  and 
he  now  urges  that  the  company  thus  had  notice  of  the  contents  at  the  time  it 
was  received  by  the  Bangor  baggage  master.  Notice  to  other  baggage  mas- 
ters at  other  times  and  other  places  of  mattera  existing  only  at  those  times 
and  places,  cannot  affect  the  company  at  this  time  and  place,  where  its  only 
eyes  and  ears  in  this  matter  were  those  of  its  Bangor  baggage  master.  The 
otht^r  baggage  masters  had  nothing  to  do  with  the  Bangor  station,  and  were 
not  servants  of  the  company  there. 

Of  course,  the  baggage  master,  having  received  the  valise,  could  not  law- 
fully throw  it  away,  destroy  it,  or  convert  it,  and  lif  he  or  any  of  the  com- 
pany's servants  has  done  so,  the  company  may  be  liable  therefor.  There  is 
no  such  evidence  in  this  case,  however.  '  The  valise  may  still  be  at  Bangor 
waiting  for  the  plaintiff  to  remove  it,  or,  if  lost,  may  have  been  last  without 
fault  of  the  company.  This  action  is  for  failure  to  transport  safely,  and  the 
evidence  does  not  show  any  such  obligation  on  the  company.  Judgment  for 
defendant. 

Fbt£rs,  C.  J.»  Walton,  Danforth,  Virgin,  and  Foster,  JJ.,  ooncurred. 

Browne  t>.  French  and  another. 

{Court  of  Cfioncery  qf  New  Jersey,    December  1,  1887.) 

Equity— Pltcadino— Dismissal— Failure  of  Equity— Part  Triable  at  Law. 

a  complaint  alle&:ed  an  illegal  distress  for  rent  which  was  not  dae,  and  an  Illegal 
foreclosure  of  a  chattel  mortgage  on  account  of  the  distraint.   On  a  motion  to  show 
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catnewhT  the  distraint  should  not  be  enjoined,  the  answer  and  affldaTits  contained 
distinct  aenials,  robbing  ooniplainani  of  all  eqoity.  Eeld  that,  as  the  complainant 
could  not  sustain  his  action  as  to  the  rent,  the  other  part  of  the  case,  containing 
only  a  single  issue,  triable  at  law,  must  fall  with.  it. 

Bill  for  relief.     Heard  on  bill,  answer^  and  affidayits. 

Browne,  the  complainant,  purchased  a  printing-press,  etc.,  of  French,  one 
of  the  defendants,  paying  .part  cash,  and  giving  notes,  secured  by  chattel  mort- 
gage, for  the  balance*  with  a  i»t)vi8ion  that,  if  any  process  issued  against  the 
property,  it  should  be  due  at  once;  and  also  rented  a  building  of  the  other  de- 
fendant, French's  wife.  Mrs.  French  distrained  on  the  property  for  rent,  and 
French  foreclosed.  Complainant  filed  a  bill  asking  for  an  injunction,  alleg- 
ing that  the  rent  was  not  due  at  the  time  of  the  distraint,  which,  on  order  to 
show  cause  why  injunction  should  not  issue,  defendant  denied. 

J,  L,  Vansyckelf  for  complainant.     W»  V,  BiratUt,  for  defendants. 

Bird,  Y.  C.  In  this  case,  the  defendant  Mrs.  French  distrained  for  rent. 
The  complainant  filed  his  bill,  and  obtained  an  order  to  show  cause  why  an 
injunction  should  not  issue  restraining  all  further  proceedings  upon  the  dis- 
tress warrant.  Upon  the  hearing,  the  answer  and  affidavits  make  such  posi- 
tive and  distinct  denial  as  to  rob  the  complainant  of  all  equity.  The  equity 
of  the  case  did  not  arise  out  of  the  alleged  illegal  distraint,  because  the  rent 
was  not  yet  due;  but  because  one  of  the  other  defendants,  who  held  a  chattel 
mortgage  on  the  same  and  other  goods,  or  at  least  on  other  goods,  took  ad- 
vantage of  the  distraint  to  seize  upon  all  of  the  goods  in  the  chattel  mortgage 
named;  thereby  so  complicating  the  alleged  rights  of  the  complainant  as  to 
give  him  a  standing  in  this  court.  But  it  is  my  judgment  that  neither  one 
of  the  said  causes,  Tthe  illegal  distraint,  nor  the  illegal  seizure  under  the  chat- 
tel mortgage,)  stRinding  alone,  is  sufficient  to  give  this  court  jurisdiction .  The 
complainant  not  being  able,  on  the  hearing,  to  show  a  legal^right  to  the  order 
as  to  the  rent,  that  branch  of  his  case  must  fall,  and,  of  course,  the  other,  be- 
ing the  only  question, — a  single  issue,  and  triable  at  law, — must  fall  with  it. 
I  will  so  advise,  with  costs. 


Conway  and  others  «.  Wilson  and  others. 
{Court  of  Chatxcery  qf  New  Jersey.    December  14,  1887.) 

MORTGAORS— Bt   WiFB  TO  SeCUSB  DeBT  OP  HUBfiAWD— VaUDXTT. 

A  husband  and  wife  signed  a  bond,  and  secured  it  by  a  mortgage  on  the  property 
of  the  wife.  The  debt  was  that  of  the  husband.  A  bill  to  foreclose  alleged  the  debt 
to  be  a  joint  one,  which  the  answer  denied.  liddy  that  the  complainants  were  en- 
titled to  a  decree.^ 

Bill  to  foreclose  a  mortgage. 

/.  W.  Morgan  and  J?.  A.  Armstrong,  for  complainants.  /.  PT.  Wartman 
and  J.  /.  Crandall,  for  defendants. 

Bird,  V.  C.  This  bill  is  filed  to  foreclose  a  mortgage  given  to  secure  the 
payment  of  a  bond  made  by  Wilson  and  his  wife.  The  lands  mortgaged  are 
the  lands  of  the  wife;  but  the  debt  is  the  d6bt  of  the  husband.  The  allega- 
tion of  the  bill  is  that  the  defendants,  being  jointly  indebted,  gave  their  joint 
bond  to  secure  the  payment  of  the  debt,  and  at  the  same  time  made  and  exe- 
cuted the  mortgage  to  secure  the  payment  of  the  said  bond.  The  answer  de- 
nies that  the  debt  was  joint,  and  insists  that  it  was  the  debt  of  the  husband 
alone,  but  admits  the  execution  of  the  mortgage  upon  the  lands  of  the  wife 

^  In  OonnecUcut,  a  mortgage  given  by  a  wife  on  her  real  estate,  with  the  consent  of  the 
husband,  to  secure  the  debt  of  the  latter,  is  good,  no  attempt  being  made  to  hold  the 
wife  on  the  note.  Bank  v.  Underwood,  4  Atl.  Rep.  248.  As  to  the  validity  of  the  con- 
tracts of  a  married  woman,  see  Sellmeyer  y.  Welch,  (Ark.)  1  8.  W.  Rep.  777,  and  note. 
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to  secure  the  debt.  All  the  resistance  to  a  decree  comes  from  what  is  said  to 
be  a  false  allegation  in  the  bill,  to- wit,  that  the  debt  was  the  debt  of  the  hus- 
band and  wife,  when  it  was  not  her  debt  at  all,  and  that,  because  that  allega- 
tion is  untrue,  the  complainant  cannot  recover;  is  not  entitled  to  anj  de- 
cree; it  being  seriously  insisted  and  elaborately  urged  that  the  complainant's 
bill  ought  to  be  dismissed.  It  would  strike  me  as  exceedingly  harsh,  indeed* 
for  this  court  to  be  influenced  by  such  an  argument. 

The  defendants  say:  '*Yes,  the  mortgage  is  a  legal  one.  The  considera- 
tion for  which  it  is  given  is  recognized  in  every  court;  but,  because  tlie  law 
does  not  permit  the  wife  to  bind  herself  personally  to  pay  the  obligations  of 
the  husband,  which  she  has  attempted  to  do  in  this  case  by  joining  with  him 
in  the  bond,  therefore  the  mortgage  itself  must  go  for  naught."  I  can  find 
no  principle  of  law  that  requires  me  to  adopt  any  such  method  of  reasoning; 
and,  as  no  other  questions  have  been  raised  in  the  case»  I  shall  advise  a  de- 
cree for  the  complainants,  with  costs. 


Jones  and  another  v.  Pittsbubgh  &  L.  E.  R.  Co. 
(Supreme  Court  qf  JRmniyftnnta.    November  11, 1887.) 

1.  Railboad  GoMPAHiBB^ConsTsuoiioif  or  RoAD~l5JUBT  TO  FsBBT  —  Mbasurs  op 

Damaoeb. 

In  a  suit  for  danmges  for  the  obstmcting  of  a  ferry-landing  by  the  building  of  a 
railroad,  where  it  was  shown  that  the  lease  under  which  the  ferry  was  operated  had 
expired,  the  oourt  instracted  the  jury  that  the  measure  of  damages  was  the  actual 
loss  by  the  obstruction,  as  shown  by  the  loss  of  tolls.  Held^  that  the  instruction 
was  proper     Bee  2  Atl.  Rep.  410. 

2.  Same— BviDRifCB— Value  of  Fbbbt.  • 

Plaintilfs  sued  defendant  for  damages  arising  ft'om  the  constrnction  of  a  railroad 
along  a  river  bank,  and  across  a  landing  where  plain tiflb  operated  a  ferry  under  a 
franchise  which  had  expired  before  the  suit  was  brought.  The  ooort  refused  to  al- 
low plaintifib  to  show  tne  value  of  the  ferry  prior  to  the  building  of  the  railroad, 
and  Its  value  after  it  was  built.    IfM  no  error.    See  2  Atl.  Bep.  410. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Carrie  Y.  Jones,  in  1875,  obtained  a  franchise  to  operate  a  ferry,  and  as 
the  owner  of  a  ferry-boat  operated  it  until  1878,  when  she  sold  the  boat,  and 
has  made  no  use  of  the  franchise  since.  She  was  accustomed  to  land  with 
the  boat  at  the  foot  of  a  graded  street.  The  defendant  built  its  road  along 
the  river  bank,  but  built  a  trestle-work  over  the  street,  high  enough  to  admit 
the  passage  of  wagons  under  it.  When  the  water  was  high  it  flowed  over 
the  street,  and  beyond  the  bridge,  so  that  Mrs.  Jones  could  not  reach  the 
portion  of  the  street  that  was  out  of  water,  and  the  embankment  of  defend- 
ant prevented  her  reaching  any  other  part  of  the  river  bank.  The  lease  ex- 
pired in  1882.  This  action  was  brought  to  recover  damages  for  the  injury  to 
the  property  of  the  plaintiffs.  The  court  instructed  the  jury  that  the  loss  of 
tolls  during  the  time  the  boat  was  actually  stopped  could  be  recovered  in  this 
action,  and  refused  to  allow  the  plaintiffs  to  show  what  the  value  of  the  ferry 
was  prior  to  the  building  of  the  railroad,  and  what  it  was  since.  The  jury 
found  a  verdict  for  the  plaintiffs  of  $499.10.  On  a  former  trial  of  this  case, 
plaintiffs  recovered  judgment  for  $4,258.33,  which  was  reversed  in  the  su- 
preme court.    2  Atl.  Kep.  410. 

W.  S,  Wilson  and  George  2>.  Riddle,  for  plaintiffs  in  e^rror. 

Plaintiffs  were  entitled  to  show  the  value  of  the  entire  property  prior  to 
the  building  of  the  railroad  along  their  landing,  and  what  it  was  afterwards. 
Getz  V.  Railroad,  105  Pa.  St.  547 ;  Railway  v,  McCloakey,  16  Wkly.  Notes  Gas. 
5t)3,  1  Atl.  Rep.  555. 
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Knox  A  Reed,  for  defendants  in  error. 

The  instruction  of  the  court  as  to  the  measure  of  damages  was  correct. 
Railroad  v.  McCutcheon,  18  Wkly.  Notes,  Cas.  527,  7  Atl.  Uep.  146. 

Per  Curiam.  This  case  was  so  fairly  disposed  of  in  the  court  below  that 
we  cannot  see  our  way  clear  to  sustain  any  of  the  assignments  of  error.  The 
judgment  is  affirmed. 

HosTETTER  and  others  v.  Baltimorb  &  O.  B.  Go. 
{^preme  Oowi  of  Pennsyivania.    Noyember  7, 1S87.) 

1.  Oarbisbs— Of  GooDe— Bill  of  Lading — Pabol  Evidikcb. 

In  an  action  against  a  railroad  company  for  losing  goods  shipped  by  it,  plaintiff 
asked  the  court  to  charge  that  a  bill  of  lading  on  its  face  was  but  a  memorandum, 
and  not  in  form  a  contract  inter  partes,  and  oral  testimony  might  be  received  to 
show  the  real  contract,  which  was  refused,     Held  not  error.' 

2.  Same— Route  of  Shipment— OPTioif. 

Tlie  bill  of  lading  signed  by  the  defendant  was  an  ordinary  bill  of  lading,  and 
contained  no  conditions  that  the  goods  were  to  be  shipped  all-rail,  and  the  judge 
charged  the  jury  the  bill  of  lading  gave  the  defendant  the  option  of  shipping  by 
any  proper  route.    Held^  to  be  a  proper  instruction. 

3.  Sam»— All-Rail  Route— Revocation  of  CoNTRAcrr. 

The  plaintifT  telephoned  the  defendant  for  an  all-rail  rate,  and  received  a  90-cent 
rate.  The  next  day  it  shipped  the  goods,  and  sent  with  them  to  the  depot  an  ordi- 
naiy  dray-ticket.  The  Judge  charged  that  the  sending  of  this  ticket  without  an^ 
designation  that  the  freight  was  to  go  by  an  all-rail  route  was  a  contract  that  it 
should  go  in  the  ordinary  way,  and  a  revocation  of  the  telephone  contract.  Held^ 
a  proper  charge. 

Error  to  court  of  common  pleas,  Allegheny  county. 

The  facts  appear  in  the  following  charge  of  the  court: 

"It  seems  that  Hostetter  &  Smith,  the  plaintiffs,  shipped  by  way  of  the 
Baltimore  &  Ohio  Railroad  to  Charleston,  S.  C,  on  the  twenty-first  of  Janu- 
ary, 1885,  fifty  boxes  of  bitters,  worth  ;|>7.50  a  box,  and  that  they  were  never 
delivered  to  the  consignee.  Clatter  &  Brother.  The  evidence  on  both  sides 
shows  that  the  plaintiffs  are  large  and  frequent  shippers  over  the  defendants' 
road.  They  are  shippers  to  such  an  extent  that  they  keep  blanks  on  hand  of 
the  bills  of  lading,  and  of  what  they  call  dray-tickets,  that  they  fill  up  and 
send  to  the  freight-ofQce  when  they  have  a  shipment  to  make  over  that  road. 
The  plaintiffs  knew  that  the  road  of  the  Baltimore  &  Ohio  Railroad  Company 
t  erminated  at  Baltimore  so  far  as  it  route  to  Charleston  was  concerned,  and  that 
the  goods  had  to  be  shipped  from  there  by  way  of  some  other  road  or  by  ves- 
sel. There  is  no  dispute  that  the  contract  was  that,  if  the  Baltimore  &  Ohio 
liailroad  Company  should  deliver  the  goods  in  good  order  at  their  terminus  to 
the  proper  carrier  for  Charleston,  then  their  liability  ceased.  If  accident  oc- 
curred to  them  from  negligence  of  the  shipper  beyond  Baltimore,  the  Balti- 
more &  Ohio  Railroad  Company  would  not  be  responsible  to  the  plaintiffs,  but 
the  water  transportation  company  would.  That  is  in  the  written  contract, 
and  there  is  no  cavil  in  regard  to  that  part  of  it. 

"Plaintiffs  claim,  however,  that  the  defendants  did  not  deliver  to  the  right 
carrier  at  Baltimore  for  further  shipment  to  Charleston,  and  they  say  that  on 

>  Bills  of  lading  are  prtma/aoie  evidence  of  the  contract  for  transportation  entered 
iuto  between  a  carrier  and  a  shipper.  Railroad  Co.  ▼.  Beeson,  (Kan.)  2  Pac.  Rep.  496. 
And  evidence  of  conversations  taking  place  prior  to  the  date  of  a  bill  of  lading  is  inad- 
iiiiflSible  to  vary  its  provisions.  O'Riouke  v.  Tons  of  Coal,  I  Fed.  Rep.  619.  But  a  pa- 
rol contract  for  the  carriage  of  goods  will  not  be  held  to  be  superseded  by  a'  bilfof 
lading  subseonently  handed  to,  the  shipper  by  the  carrier,  sigiied  by  one  party  only, 
and  read  ana  understood  only  by  the  carrier,  where  the  original  contract  has  been 
principally  execnted  and  fulfilled  by  the  shipper,  the  party  who  did  not  understand 
the  contents  of  the  bill  of  lading,  and  who  is  to  suffer  if  the  original  contract  is  to  b« 
overturned.  Railroad  Go.  v.  Beeson,  eupru* 
v.llA.no.7— 89 
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the  day  of  the  shipment  (perhaps,  the  day  before)  they  telephone4  to  the  Bal- 
timore &  Ohio  Railroad  Company's  freight-office  to  get  an  alJ-rail  itite  t3 
Charleston,  and  tliey  got  an  answer  of  ninety  cents.  We  admitted  the  U-sii- 
mony  because  we  think  that  the  business  of  communication  by  telephone  is  so 
well  and  plainly  recognized  among  business  men  in  this  city,  and  in  the  cities 
of  the  countiy  generally,  that  contracts  made  in  that  way  must  berect^niz^. 
We  think,  also,  that  if  the  plaintiffs  communicated  with  the  Baltimore  &  Ohio 
Railroad  Company's  freight-office  asking  a  question,  and  got  an  answer,  the 
presumptions  are  it  was  given  by  some  officer  authorized  to  make  it.  Mr. 
Myers  said  that  he  had  a  conversation  over  the  telephone  with  an  officer  of 
the  defendant  company  in  which  an  all-rail  rate  was  given.  The  offioets  of 
the  Baltimore  &  Ohio  liailroad  Company  deny  that  there  was  any  such  1*00- 
tract,  and  say  they  were  simply  asked  for  a  rate.  If  it  stood  on  that  alone, 
we  would  leave  it  to  the  jury  to  say  whether  or  not  such  a  contract  was  made, 
tliat  the  shipment  was  to  be  by  all-rail,  but  the  testimony  on  both  sides  shows 
that  the  plaintiffs  kept  a  blank  of  this  kind  of  the  defendants,  [shows  dray- 
ticket  in  evidence;]  and  when  they  came  to  ship  the  bitters  they  filled  up 
two  of  these  blanks  which  corresponded,  one  of  them  to  be  signed  by  the  re- 
ceiving officer  at  the  freight  depot  and  returned  to  plaintiffs,  and  the  other 
to  be  kept  by  the  railroad  company.  That  blank  was  filled  up  in  the  office  of 
Hostetter  &  Co.,  not  by  the  railroad  company,  and  it  was  a  receipt  for  fiftf 
boxes  of  bitters  for  Charleston,  S.  C,  H.  Clatter  &  Brother,  with  this  pro- 
vision :  •  It  is  agreed  and  it  shall  be  transported  only  on  the  conditions  named 
in  the  company's  regular  bill  of  lading.*  The  bill  of  lading  was  filled  in  by 
Hostetter  k  Co.  and  sent  there. 

"Now,  under  the  course  of  business  as  testified  to  on  both  sides,  and  not 
in  dispute  at  all,  this  makes  the  contract  between  the  paities.  If  it  was  to 
be  an  all-rail  route,  or  to  be  something  different  from  the  ordinary  bill  of  lad- 
ing, it  should  have  been  on  the  dray  receipt  plaintiffs  sent  up  to  the  depot,  and 
especially  when  the  business  that  they  claim  was  transacted  was  by  telephone. 
Even  if  it  had  been  undei-stood  distinctly  that  the  freight  was  to  go  by  an  all- 
rail  route,  I  take  it  that  the  sending  of  this  ticket  without  any  designation  of 
that  kind  on  it  would  be  a  revocation,  and  it  was  to  go  in  the  ordinary  way. 
So  I  instruct  you  that  under  all  the  evidence  there  is  not  sufficient  to  make  an 
agreement  on  the  ]  art  of  the  railroad  company  that  these  bitters  were  to  go 
by  an  all-rail  route.  The  action  of  the  plaintiffs  afterwards  in  sending  the 
goods  up,  with  the  bill  of  lading  and  the  dray  receipts  made  out  to  be  shipped 
in  the  ordinary  way,  is  to  be  taken  as  the  contmct.  This  bill  of  lading,  as  I 
understand  it,  and  as  I  instruct  you,  gives  the  defendants  the  optional  ship- 
ping by  any  proper,  reasonable  route  from  their  terminus  to  Charleston.  Pl2iin- 
tiffs  say,  and  defendants  also,  that  the  usual  route  has  been  to  ship  by  water 
from  Baltimore.  Defendants  say  that  the  rate  fixed  was  the  rail  and  water 
rate,  and  not  an  all-rail  rate.  I  instruct  you  that  if  the  defendants  delivered 
at  Baltimore  the  goods  of  the  plaintiffs  to  a  responsible  carrier  by  steamer  for 
Charleston,  in  the  way  they  were  accustomed  to  ship,  that  is  the  end  of  their 
liability  under  this  contract.  The  testimony  of  the  last  witness  who  was  called, 
who  states  that  he  wjis  the  transfer  shipping  clerk  at  Baltimore,  is  that  he 
attended  to  the  shipping  of  these  goods,  and  that  they  were  shipped  in  good 
order  a  few  days  after  the  date  of  their  receipt  at  Pittsburgh,  on  a  certain 
steamer  of  the  general  line  of  transportation.  If  that  was  done,  that  is  the 
end  of  the  defendants'  liability.  There  is  no  evidence  to  contradict  that  testi- 
mony, and  I  do  not  see  any  reason  why  you  should  not  believe  it.  If  you  do 
beUeve  it,  your  verdict  should  be  for  the  defendants.  If  the  plaintiffs  have  sk 
claim  against  anybody,  it  is  against  the  steam-boat  company  running  betwe^ 
Baltimore  and  Charleston . " 

Plaintiffs'  attorney  requested  the  court  to  charge  the  jury  as  follow-?: 
**  First.  That  a  bill  of  lading,  on  its  faoe,  is  but  a  memorandum,  and  not  in 
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form  a  contract  inter  partes,  and  oral  testimony  may  be  received  to  show  the 
real  contract.  Second.  The  fact  that  a  railroad  company  gives  a  shipper  a 
bill  of  lading  when  the  goods  are  delivered,  does  not  preclude  the  shipper  in 
an  action  against  the  railroad  company,  as  common  carriers,  from  showing, 
when  such  is  the  fact,  that  the  bill  of  lading  does  not  express  the  terms  of 
the  transportation  contract.  Third.  U  the  jury  believe  from  the  testimony 
of  Myers  and  Bobb  that  a  contract  was  made  for  the  transportation  of  the 
goods  from  Pittsburgh  to  Charleston  by  railroad,  or  *  all-rail,'  and  defendant 
company  caused  a  transhipment  from  Locust  Point  by  a  sea-going  vessel,  and 
the  goods  were  lost,  it  is  liable;  such 'change  of  the  route  agreed  upon  being 
negligence  on  the  part  of  the  railroad  company."  These  requests  were  re- 
fused. Plaintiffs  bring  error. 
Albert  H,  Clarke,  for  plaintiffs  in  error. 

Per  Curiam.  The  exceptions  in  this  case  are  confined  to  the  charge  of  the 
court.  After  examining  that  charge  with  the  shipping  bill,  we  are  con- 
strained to  say  that  the  assignments  of  error  can  not  be  s  ustai  ned .  The  charge 
contains  a  sound  and  clear  exposition  of  the  law  governing  the  controversy, 
and  as  our  comments  can  add  nothing  to  its  value  we  abstain  from  a  useless 
labor.    Judgment  afQrmed. 


StONEY  t>.  WiNTERHALTER, 
{Supreme  Court  of  Pennsylvania,    November  7, 1887.) 

DSBD— DjELIVRBY— QUBSTIOK    FOB  JC&T. 

In  an  action  of  ejectment  the  evidence  showed  that  plaintiflT  was  the  step-son  of 
F.  Kaiser,  who  was  his  i^uardian,  and  who  died  in  1882.  Among  his  papers  his  ex- 
ecutor found  a  deed  conveying  to  plaintiff  the  two  lots  in  question.  It  was  duly 
acknowledged,  but  not  recorded.  At  the  time  of  the  execution  of  the  deed  in  con- 
troversy,  Mrs.  Kaiser  informed  her  husband  that  her  son  wanted  a  settlement  of  ihe 
guardianship  account.  Whereupon  Kaiser  said  "  it  was  all  right.  '  I  will  give  him 
tJbat  house  on  Devilliers  street,  it  you  are  satisfied.'  "  And  his  wife  replied  :  "  Yes, 
I  am  satisfied."  The  deed  was  made  out  pursuant  to  this  arrangement.  The  trial 
court  left  it  to  the  jury  to  say  whether  there  had  been  a  delivery  of  the  deed.  The 
Jury  found  that  there  had  been  a  delivery.  Beld^  that  this  was  a  question  of  fact, 
and  properly  submitted  to  the  jury;  and,  if  the  verdict  was  wrong,  it  cuuld  only 
be  corrected  by  a  new  trial,  with  which  the  supreme  court  had  nothing  to  do. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Action  of  ejectment  to  recover  two  city  lots,  by  F.  £.  Winterhalter,  step- 
son of  F.  Kaiser,  against  R.  J.  Stoney,  trustee  of  the  estate  of  F.  Kaiser,  de- 
ceased. 

When  plaintiff  was  about  three  years  of  age,  his  mother  married  Frederick 
Kaiser,  who  was  appointed  plain  tiff's  guardian,  and  during  his  minority  contin- 
ued to  collect  rents  from  the  step-son's  property  in  Ohio,  for  which  he  was  in- 
debted to  his  ward  at  the  time  of  his  death,  in  1882,  to  an  amount  exceeding 
S8,000.  With  the  capital  thus  iicquired,  and  other  moneys  which  were  sub- 
sequently bequeathed  to  his  wife  and  step-son  by  relatives  in  Germany,  Kai- 
ser built  up  a  large  business.  Kaiser  had  a  son  by  a  former  wife,  whom  he 
inadt?  his  residuary  legatee*  and  gave  him  the  bulk  of  his  estate  in  trust.  The 
plaintiff  served  his  adopted  father  up  to  the  time  of  his  death.  About  the 
time  of  the  execution  of  the  deed  in  controversy,  Mrs.  Kaiser  informed  her 
husband  that  her  son  wanted  a  settlement  of  the  guardianship  account ;  where- 
upon Kaiser  said  *'it  was  all  right.  *I  will  give  him  that  house  on  Devil- 
liers street,  if  you  are  satisfied;'  and  I  said:  *  Yes,  I  am  satisfied.*"  Pursuant 
to  this  arrangement.  Kaiser  and  his  wife  had  a  deed  prepared  for  the  lot  in 
dispute,  which  was  duly  acknowledged  before  a  notary  public  on  April  18, 
1878,  and  which,  it  is  claimed,  was  duly  delivered  to  the  grantee  tlierein 
named,  but  was  found  unrecorded  by  the  present  trustee  among  the  papers  of 
the  estate  which  were  turned  over  to  him  by  the  administrator  of  the  original 
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trustee  nnder  F.  Kaiser's  will.  FlaiiitilT  had  a  verdict,  and  defendant  brings 
error. 

The  following  portions  of  the  charge  are  assigned  as  error: 

"On  the  face  of  the  deed  the  plaintiff  has  a  perfect  title  to  this  property. 
The  deed  is  not  recorded.  That  is  not  necessary  to  a  perfect  title.  W^  have 
a  law  requiring  deeds  to  be  recorded  within  six  months  after  they  are  exe- 
cuted, but  that  is  only  to  protect  the  vendee  against  a  subsequent  conveynnee 
by  the  vendor.  When  the  vendee  takes  possession,  or  when  there  has  been 
no  other  conveyance  by  the  vendor,  the  vendee  has  a  perfect  title  without  re- 
cording his  deed.  A  great  many  people,  especially  as  I  have  found  those  of 
Gennan  connection,  don't  record  their  deeds,  but  keep  them,  sometimes  fif- 
teen, twenty,  or  thirty  years  without  having  them  recorded.  It  is  always 
better  to  have  deeds  recorded,  but  it  is  not  necessary  to  their  validity.  If  the 
deed  is  properly  executed  and  acknowledged,  it  is  perfectly  valid  without  be- 
ing recorded.  On  the  face  of  this  deed,  then,  the  plaintiff  has  a  perfect  title 
to  the  property  claimed  by  him  in  this  action.'' 

"Further,  the  evidence  shows  that  the  plaintiff  never  had  the  exclusive 
possession  of  this  property.  The  deed  was  made  in  1878.  Mr.  Kaiser  died, 
I  believe,  in  1882,  four  years  after  the  deed  was  dated,  and  during  that  time 
Mr.  Kaiser  collected  the  rents,  paid  the  taxes,  and  controlled  and  manngt^ 
the  property,  and  since  his  death  his  executors  have  done  it;  the  plaintiff  not 
bringing  his  action  until  a  year  or  so  ago.  The  bringing  of  the  action,  how- 
ever, at  the  late  date,  has  very  little  to  do  with  the  case.  A  man  may  hope 
to  settle  a  case,  and  defer  bringing  suit,  and  it  will  not  do  always  to  say  that 
because  a  man  does  not  hurry  and  jump  into  law,  and  waits,  hoping  to  adjust 
the  matter,  that  that  is  to  be  counted  to  his  prejudice  afterwards." 

"I  might  say,  also,  that  an  indication  that  the  deed  was  not  delivered  was 
the  finding  of  the  blank  bond  and  mortgage  by  Mr.  8toney  in  connection  with 
this  deed ;  the  blank  mortgage  being  written  by  the  same  person  who  wrote 
the  deed,  and  bearing  date  the  same  day.  These  facts  are  relied  upon  by 
the  defendant  as  evidence  conclusive  to  the  jury  that  this  deed  never  was 
delivered;  and  of  course,  if  it  never  was  filed,  the  plaintiff  cannot  recover. 
The  plaintiff,  however,  replies  to  ail  that,  or  rather,  by  evidence  in  chief  and 
direct,  undertakes  to  prove  that  there  was  a  delivery  of  this  deed.  The  evi- 
dence mainly  on  that  point  was  the  testimony  of  Mr.  Porte,  that  young  Win- 
terhalter,  the  plaintiff,  brought  the  deed  to  him — he  believas  it  to  be  the  deed 
— some  time  after  its  execution.  Of  course,  if  that  is  true,  It  shows  that  he 
had  possession  of  the  deed.  If  you  believe  that  Mr.  Porte  had  this  deed,  that 
it  was  brought  to  him  by  young  Winterhalter  to  see  if  it  was  right,  it  would 
be  very  strong,  if  not  conclusive,  evidence,  that  it  had  been  handed  over  to 
Winterhalter  by  Mr.  Kaiser.  The  fact  of  its  afterwards  getting  back  into  the 
safe  would  be  of  very  little  consequence.  But  Mr.  Porte  may  be  mistaken, 
as  the  defendant's  counsel  contend ;  that  it  must  have  been  another  deed  that 
that  old  Mrs.  Kaiser  referred  to.    These  are  questions  of  fact  for  you." 

"The  plaintiff  also  has  the  testimony  of  several  witnesses  as  to  declarations 
of  the  old  gentleman  that  he  had  given,  or  intended  to  give,  his  step-son, 
Winterhalter.  property.  Some  of  them  referred  to  it  as  *  property  on  the  hill,' 
and  this,  it  appeal's,  was  the  only  property  that  he  had  on  the  hill;  and  others 
that  he  intended  to  give,  or  had  given,  him  property,  without  specifying 
where  it  was;  and  then  the  testimony  of  a  witness  that  he  spoke  of  this  very 
house  as  ♦  Ed's  house.'     All  of  these  are  matters  to  be  considered  by  you.* 

"It  is  also  suggested  that  the  fact  of  a  blank  bond  and  mortgage  being 
drawn  up  by  Mr.  Koethen  at  the  time  the  deed  was  drawn,  and  being  found 
among  Mr.  Kaiser's  papers,  is  very  strong  evidence  that  it  was  either  a  pur- 
chase by  young  Winterhalter,  or  that  there  was  an  intention  of  the  old  gentle- 
man to  give  it  to  him.  and  that  intention  was  never  carried  out.  The  deed  pur- 
ports to  be  for  the  consideration  of  84,500.    The  bond  and  mortgage  is  only 
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for  the  Slim  of  $2,000.  Now,  a  man  in  giving  a  deed  making  a  gift  of  prop- 
erty—and it  is  very  customary,  in  fact — puts  down  a  substantial  considera- 
tion. Sometimes  the  deed  Sriys,  •  in  consideration  of  SI,  and  of  natural  love 
and  aftecLion;'  but  perhaps,  more  usually,  when  a  deed  is  not  strictly  from  a 
father  to  a  son  or  step-son,  a  substantial  consideration  ia  put  in  the  deed. 
Sometimes  it  may  not  be  the  true  value  of  the  property.  We  have  no  evi- 
dence that  young  Winterhalter  ever  purchased  this  property  from  the  old  gen- 
tleman; that  there  was  any  bargain,  or  any  talk  of  bargaining  for  it, — no  evi- 
dence that  he  ever  knew  anything  about  this  bond  and  mortgage;  but  the  old 
lady  testifies  that  when  she  married  Mr.  Kaiser,  in  Canton,  Ohio,  this  boy 
waH  about  three  years  old.  Her  former  husband  had  had  some  property,  and 
was  in  business  then.  That  Mr.  Kaiser  sold  oft  everything,  and  wanted  to 
come  to  the  city  of  Pittsburgh,  and,  in  order  to  effect  a  sale,  he  wiis  appointed 
guardian  of  this  child,  three  years  of  age,  and  that  as  guardian  he  received 
raoney  or  property  that  belonged  to  the  ward,  or  in  which  the  ward  had  an 
Interest.  From  that  time  on  the  boy  lived  with  the  old  gentleman, — with  his 
mother  and  step-father.  The  father  had  but  one  son,  Frederick  Kaiser,  Jr. 
The  two  boys  grew  up  together  in  the  family,  and  worked  for  the  old  gentle- 
man in  the  store.  Then  Mrs.  Kaiser  says  that,  about  the  time  this  deed  was 
executed,  she  received  some  money  from  her  father's  estate  in  Germany,  and 
that  Mr.  Kaiser  got  that  money.  It  went  into  their  business,  and  that  she 
then  suggested  to  him  that  Edward,  her  son,  wanted  a  settlement  with  him  as 
guardian;  that  the  old  gentleman  then  proposed  to  her  to  give  him  a  house  and 
h>t  upon  Devilliers street,  by  way  of  settling  that  guardian  account,  and  wanted 
to  know  from  her  if  that  would  do,  and  she  assented  to  it;  and  in  consequence 
of  that,  she  says,  this  deed  was  executed.  If  you  believe  that  testimony,  that 
ivas  a  substantial  consideration  for  this  deed,  either  in  whole  or  in  part,  and 
the  fact  that  no  provision  is  made  in  his  will  for  the  son  would  indicate 
either  that  he  had  in  some  way  settled  for  what  was  due  the  step-son  from  him 
as  guardian,  or  that  he  had  died  without  providing  that  the  son  should  be 
repaid  what  he  had  received  on  his  account  unless  it  had  been  settled  in  some 
other  way.  The  old  lady's  testimony  is  the  only  testimony  we  have  as  to  why 
this  deed  was  executed,  and  that  is  utterly  inconsistent  with  the  idea  that  it 
was  a  purchase  by  the  son,  or  that  there  was  any  bond  or  mortgage  accom- 
panying it." 

*'It  is  material,  gentlemen,  in  view  of  this  case,  to  know  why  the  deed  was 
executed.  It  was  executed,  and  executed  for  some  purpose.  What  was  that 
purpose?  And  it  is  material,  too.  bearing  upon  the  question  of  the  delivery 
of  the  deed.  If  these  parties  had  been  total  strangers,  living  at  different 
places,  j>erhaps  the  jury  might  require  stronger  evidence  of  actual  delivery 
than  they  would  when  it  is  father  and  son,  or  father  and  step-son,  espe- 
cially in  view  of  the  testimony  of  the  old  lady.  It  seems  that  the  plaintiff 
lived  with  his  father  and  mother  until  he  got  married,  or  shortly  before  that 
time,  and  was  still  working  for  Frederick  Kaiser  in  his  store,  down,  I  believe, 
until  the  time  of  his  death.  Had  the  plaintiff  any  papers  or  did  he  keep  any- 
thing of  that  kind  anywhere  himself?  Was  this  deed  simply  put  in  the  safe 
for  safe-keeping?  It  might  also  bear  some  little  on  the  question  whether  he 
would  exact  from  the  old  gentleman  the  adverse  possession  of  the  property, 
41  nd  exact  alt  rents  against  him.  There  is  some  evidence  that  he  was  some- 
what peculiar,  and  would  he  not,  under  the  circumstances,  defer  very  largely 
to  the  wishes  of  the  old  man?'' 

*' And  if  you  believe  the  account  that  was  put  in  evidence  here,  that  the 
old  gentleman  received  rents  from  the  house  and  lot  of  the  plaintiff  in  Can- 
ton, Ohio,  it  would  be  very  natural,  also,  for  him  to  receive  rents  from  this 
house  and  lot  here  in  the  city." 

"And  I  say,  gentlemen,  the  relation  of  these  parties  to  each  other, — the  old 
gentleman  being  the  guardian  of  the  son,  and  having  some  money  of  thQ 
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son's, — and  Mrs.  Kaiser's  testimony,  are  all  to  be  considered  by  you  as  bear- 
ing upon  the  question  whether  there  was  a  delivery  or  not,  either  directly 
handing  it  over  to  him,  or  delivering  it  to  him,  and  then  keepingit  in  thesafe 
for  safety.  Because  of  the  mere  fact  of  its  being  in  tl^e  safe  of  itself  would 
not  disprove  delivery.  I  say  it  is  prima  facie  evidence  that  there  was  no  de- 
livery, but  it  is  for  you  to  say  whether  the  evidence  satisfies  you  that  this 
deed  was  executed  either  for  the  purpose  of  a  gift,  or  in  payment  of  what  the 
old  gentleman  owed  him;  and  if  it  was  executed  for  either  or  both  purposes 
combined,  and  delivered  over  to  him,  but  kept  by  the  old  gentleman  in  his 
safe  simply  for  safe-keeping,  that  would  be  a  good  title.  A  man  may  make  a 
deed  by  way  of  a  gift,  even  to  a  stranger,  when  it  is  a  small  portion  of  his  es- 
tate. It  seems  tliat  Mr.  Kaiser  had  a  very  large  estate,  enough  to  amply  jus- 
tify giving  a  deed  for  a  house  and  lot  worth  four  or  five  thousand  dollars, 
even  to  a  stranger,  much  more  to  a  son, — a  step-son;  the  son  of  his  wife;  one 
he  had  raised,  and  who  had  been  working  for  him ;  one  who,  as  the  evidence 
would  indicate,  was  quite  as  kind  to  him  as  was  his  own  son." 

William  S,  Pier,  for  plaintiff  in  error.  John  Barton  and  A.  B.  Force,  for 
defendant  in  error. 

Per  Gxjbiam.  The  material  question  in  this  case  was  the  delivery  of  the 
deed  of  April  18th  by  Kaiser  to  Winterhalter.  This  was  a  question  of  fact, 
and  was  properly  submitted.  We  cannot,  therefore,  sustain  the  exceptions  to 
the  cliarge.  The  jury  might,  from  the  evidence,  well  have  found  differently 
from  what  they  did  find,  but,  as  that  evidence  could  not  have  been  legally 
withdrawn  from  them,  a  wrong  verdict  could  only  be  corrected  by  a  new  triaU 
and  with  this  we  have  nothing  to  do.    Judgment  affirmed. 


MoKiNNiE  and  another  v.  Kilgallon. 

{Supreme  Court  of  Petinsylvania.    November  7,  1887.) 

Master  akd  Sbbvamt— Dsfkotivs  Appliamcbi— Danokboub  Elsvatob. 

Certain  servants  in  a  hotel  were  required,  when  in  working  costume,  to  use  the 
freight  elevator  as  a  lueaus  of  transit  to  and  from  the  various  floors.  While  ^oing 
up  iu  this  elevator,  plaintiff,  one  of  the  servants,  bad  her  foot  crushed  between  the 
elevator  and  the  wall.  Held  that,  as  the  evidence  showed  that  the  elevator  was  not 
fitted  for  the  safe  transportation  of  human  beings,  a  judgment  for  plaintiff  in  an  ac- 
tion for  damages  was  warranted. 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  was  an  action  on  the  case  by  Winnie  Kilgallon  against  McKinnie  & 
Bean  to  recover  damages  for  injuries  caused  by  an  accident  to  plaintiff  while 
upon  the  elevator  of  the  Anderaon  Hotel,  in  the  city  of  Pittsburgh.  The  de- 
fendants are  proprietors  of  the  hotel,  and  the  plaintiff  was  employed  as  a 
scrubbing  girl.  The  building  belongs  to  Jaseph  X.  Anderson,  from  whom  it  is 
rented  by  tl)e defendants.  They  took  possession  in  June,  1885,  before  which 
time  the  elevator  had  been  constructed  for  Mr.  Anderson  by  the  Crane  Ele- 
vator Company.  There  were  two  elevators  in  the  hotel,  constructed  in  ex- 
actly the  same  manner,  except  as  to  the  fitting  of  the  platform.  One  wa5 
used  for  guests,  and  the  other  for  freight  and  servants.  There  was  some 
conflict  of  evidence  as  to  the  orders  in  reference  to  the  use  of  the  elevator  by 
servants.  It  was  admitted  that  none  of  the  servants  were  required  to  use  the 
elevator  except  the  scrubbing  girls,  and  they  only  when  in  their  working 
clothes.  On  part  of  the  defendants,  it  was  alleged  that  they  were  only  re- 
quired to  use  it  when  cariying  their  buckets  and  soiled  rags.  The  plaintiff 
testified  that  they  were  required  to  use  it  unless  they  were  "dressed  up."  On 
the  twenty-first  of  October,  1885,  while  using  the  elevator  in  passing  from 
her  work  to  her  room,  her  foot  was  in  some  way  caught  between  the  floor  of 
the  elevator  and  the  cornice  of  the  door-way  leading  to  the  office  floor.     He  • 
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injuries  were  severe*  necessitating  amputation  of  her  foot.  The  evidence  at 
the  trial  as  to  the  fitness  of  the  elevator  was  very  voluminous  and  contlioling. 
A  verdict  was  rendered  in  favor  of  plaintiff  for  ;|2,441.66,  and  a  jiuigineiit 
entered,  to  which  this  writ  of  error  was  taken.  There  were  a  number  of 
exceptions  taken  to  evidence  in  the  progress  of  the  trial,  which  are  not  as- 
signed as  errors. 

/.  F.  Slaffle,  for  plaintiffs  in  error.  A.  F.  D  Watterson  and  A.  M.  Brown^ 
for  defendant  in  error. 

Peii  Curiam.  None  of  the  assignments  of  error  in  this  case  can  he  sus- 
tained. The  evidence  was  properly  submitted  to  the  jury,  and  that  body 
found  that  the  elevator  was  not  fitted  for  the  safe  transportation  of  human 
beings.  In  this  they  were  warranted  by  the  evidence,  and  we  therefore  ap- 
prove both  verdict  and  judgment.    Judgment  affirmed. 


Miller  v.  Rankin. 
{Supreme  Oovrt  of  Pennsylvania.    November  7,  1887.) 

1.  Damaoeb— Liquidated— Penalty  fob  Subletting. 

A  lease  for  one  year  provided  for  a  penalty  of  $300  forsubletting  the  premises,  to 
to  be  paid  as  rent,  computing  from  the  time  of  subletting.  Defendant  sublet,  and 
plaintiff,  in  an  action  on  the  covenant,  recovered  |25  per  mouth  as  liquidated  dam- 
ages for  the  time  the  premises  were  sublet.  *  Heldf  under  the  contract,  the  judgment 
was  not  erroneous. 

2.  Same— Penalty  Treated  as  Liquidated  Damages — Actual  Daxagbs. 

a  lease  for  one  year  contained  a  covenant  providing  $300  as  a  ^nalty  for  sublet- 
ting  the  premises,  to  be  collected  as  rent,  in  proportion  to  the  time  the  premises 
were  sublet.  In  an  action  on  the  covenant,  defendant  filed  an  affidavit  ot  defense 
that  he  was  not  liable ;  no  actual  damages  having  been  alleged  or  proved.  Tlic 
court  treated  the  penalty  as  liquidated  damages,  and  entered  Judgment  for  want  of 
sufficient  defense.     Held  not  error. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Plaintiff,  G.  W.  Rankin,  let  a  dwelling-house  to  defendant,  Miller,  for  the 
term  of  one  year,  beginning  April  1,  1886,  at  the  yearly  rental  of  $318,  pay- 
able monthly  in  advance,  to-wit,  $26.50  per  month.  The  written  lease  con- 
tains the  following  covenant:  '*  And  the  said  party  of  the  second  part  cove- 
nants and  agrees  to  pay  the  rent  aforesaid  at  the  days  and  times  hereinbefore 
limited  and  appointed  for  the  payment  thereof;  that  he  will  not  relet  or  sub- 
let the  premises,  or  any  part  thereof,  or  assign  this  lease,  without  the  written 
consent  of  the  said  party  of  the  fii*st  part,  under  a  penalty  of  three  hundred 
dollars,  to  be  paid  by  the  said  lessee  and  his  subtenant  in  the  nature  of  rent, 
in  addition  to  the  amount  above  mentioned,  in  equal  monthly  installments  at 
the  time  of  payment  of  the  rent  hereinbefore  reserved,  computing  from  tlie 
date  of  subletting."  The  lessee  went  into  possession  at  the  beginning  of  the 
term,  and  occupied  the  leased  premises  until  June,  when  he  purchased  a 
house  to  which  he  removed,  leaving  the  leased  premises  vacant  until  the  lat- 
ter part  of  September,  and  he  paid  the  rent  reserved  until  October  1,  1886. 
Late  in  September  the  lessee  sublet  the  premises  to  one  Elliott,  who  has  since 
occupied  them  without  the  lessor's  consent.  On  November  10,  1886,  the 
Lessor  entered  suit  before  an  alderman  to  recover  the  unpaid  rent  reserved  for 
the  months  of  October  and  November,  and,  in  addition,  the  sum  of  $25  for 
each  of  said  months  as  penalty  for  subletting.  The  lessee  tendered  payment 
of  the  rent,  to-wit,  $53,  but  refused  to  pay  any  part  of  the  penalty.  The  al- 
derman entered  judgment  for  the  full  amount  of  the  lessor's  claim,  and  tiie 
lessee  appealed  to  the  common  pleas  No.  2.  The  lessor  then  filed  his  affidavit 
of  claim  and  narr,  setting  forth  his  claim  as  above  stated,  and  the  defendant 
filed  his  affidavit  of  defense,  in  which  he  admits  the  lease  and  subletting; 
shows  tender  of  the  amount  of  rent  reserved;  that  the  subtenant  is  a  proper 
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person  to  occnpj  the  premlseB:  that  the  lessor  arbitrarily  and  unreasonaUv 
refused  to  consent  to  his  subletting;  and  tliat  tlie  lessor  has  suffered  no  dam- 
age in  any  manner  by  reason  of  such  subletting.  The  plaintiff  (lessor)  en- 
tered a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense,  wiiich 
was  made  absolute  by  the  court  below,  and  judgment  entered  for  the  fall 
amount  of  the  plaintiff's  claim.  The  plaintiff  in  error  (lessee)  then  sued  out 
this  writ,  and  claims  that  the  $300  mentioned  in  the  lease  is  not  to  be  treated 
as  liquidated  damages,  to  be  paid  by  reason  of  the  mere  fact  of  sobletting, 
and  that  he  is  not  liable  for  more  than  the  amount  of  the  monthly  rent  re- 
served, in  the  absence  of  allegation  and  proof  of  actual  damage. 

S,  A,  dk  M,  Johnston^  for  plaintiff  in  error.  8.  W.  Cunningham  and  7*.  2>. 
ChanUer,  for  defendant  in  error. 

Per  Curiam.  The  defendant  in  this  case,  who  comes  before  us  as  plain- 
tiff in  error,  has  no  reason  to  complain  of  the  judgment  of  the  court  below. 
He  iias  had  his  own  coi^tract  enforced  against  him.  He  agreed  to  pay  a  pen- 
alty or  additional  rent  of  $300  in  case  he  should  sublet  the  premises.  With 
this  in  view,  he  did  sublet,  and  it  is  but  just  that  he  should  be  compelled 
to  abide  by  the  terms  of  his  own  contract.    The  Judgment  is  affirmed. 


Chautauqua  Lake  Iojz  Co.  v.  MoLuoket  and  Wife. 

{Supreme  Oourt  qf  PennayhankL    November  7,  18S7.) 

NSGLIGBVOB — GONTRIBUTOBY — QUKBTION   FOB  JUBT. 

In  an  action  by  a  husband  and  wife  for  personal  injuries  to  the  wife,  cansed  by 
being  knocked  off  a  bridge  by  a  wagon  driven  by  defendant's  employe,  the  evidence 
was  conflicting.  The  defendant  asked  the  court  to  instruct  the  jury  **that,  under 
the  evidence,  the  plaintiff  was  guilty  of  contributory  negligence,"  and  also  "that 
the  verdict  of  the  jury  should  be  for  the  defendant."    Held  properly  refused. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Mrs.  McLuckey,  the  defendant  in  error,  brought  suit  against  the  Chautauqua 
liake  Ice  Company,  alleging  that  she  was  thrown  from  a  ** bridge"  on  Thirty- 
Poui-th  street,  South  Side,  Pittsburgh,  by  coming  in  contact  with  a  wagon  of 
said  company  driven  down  said  bridge  while  she  was  passing  up  one  evening 
in  March  or  April,  1886.  The  street  is  unpaved  and  ungraded,  and  is  traversed 
by  a  ravine.  From  Carson  street  towards  the  river,  for  a  distance  of  154  feet, 
a  roadway  has  been  constructed  by  erecting  trestles  and  covering  them  with 
plank,  and  this  is  what  is  called  the  "bridge."  This  bridge  is  elevated  at  the 
upper  end  some  10  or  12  feet,  and  the  elevation  is  gradually  reduced  until  at 
the  lower  end  the  bridge  reaches  the  surface  of  the  ground.  The  portion  of 
the  street  on  which  the  bridge  is,  has  buildings  erected  fronting  on  it,  and  the 
entire  street  is  60  feet  in  width.  The  bridge  at  the  upper  end  was  12  feet  in 
width,  but  towards  the  lower  end  became  narrower,  so  that  in  places  it  was 
only  8  feet  wide.  The  descent  was  10  feet  to  the  hundred.  There  was  a  rail- 
ing on  one  side,  a  distance  of  55  feet  from  the  top,  then  a  gap  of  30  feet,  then 
railing  for  10  feet,  then  no  railing  for  the  remaining  distance  of  60  feet.  The 
other  side  had  no  railing  whatever.  Plaintiff  alleged  that  while  she  was  go- 
ing up  the  bridge,  and  the  wagon  descending^  a  single-tree  of  the  wagon  struck 
her,  and  pushed  her  off  at  a  point  where  there  was  no  railing,  and  injured 
her.  Plaintiff  alleged  that  she  was  on  the  bridge  before  the  wagon  came  on. 
Defendant's  witnesses  testified  that  she  came  on  the  bridge  after  the  wagon 
was  almost  half  way  down  the  bridge,  and  in  full  view,  and  was  pushed  or  fell 
off  34  feet  from  the  bottom  of  tlie  bridge.  Plaintiff's  witnesses  testified  that 
plaintiff  was  nearly  half-way  across  the  bridge  when  the  wagon  drove  on  the 
bridge  from  behind  a  building,  and  that  the  wagon  was  coming  fast.  It  ap- 
p^^ars  that  upon  the  evening  in  question  there  luid  been  rain,  and  the  planks 
of  the  bridge  were  wet  and  slippery.    The  defendant  below  asked  the  court  to 
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instruct  the  jury  that  plaintiff  could  not  recover,  on  the  ground.that  it  vas 
negligence  for  her  to  attempt  to  pass  iip  the  street  by  the  bridge,  and  that,  if 
she  chose  to  do  so,  it  was  at  her  own  risk.  The  court  refused  to  so  instruct, 
but  directed  the  attention  of  the  jury  to  the  question  as  to  whether  or  not  the 
plaintiff  went  upon  the  bridge  while  defendant's  wagon  was  coming  down, 
and  then  instructed  them  that,  if  she  did,  it  was  a  question  of  fact  for  them 
sis  to  whether  or  not  this  showed  negligence.  Instead  of  instructing  that  it  was 
negligence  ^er  ae  for  her  to  go  upon  the  bridge  under  such  circumstances. 

Verdict  and  judgment  for  plaintiffs.     Defendant  brings  error. 

8,  A.  McClung,  for  plaintiff  in  error.  James  H,  Porte  and  Moore  &  Mc- 
&irr,  for  defendants  in  error. 

Feb,  Cubiam.  The  result  of  this  case  depended  upon  the  credibility  of  evi- 
dence produced  by  the  parties  during  the  trial,  and  the  court  could  not  law- 
fully withdraw  that  evidence  from  the  consideration  of  the  jury.  Nor  can  we 
see  that  the  submission  was  not  in  proper  form,  or  that  there  was  anything 
exceptionable  in  the  charge.  Under  these  circumstiinces,  we  must  refuse  to 
sustain  the  assignments  of  error.    Judgment  affirmed. 


Habt  and  othei-s  «.  McGrew. 
{Sfupreme  Court  of  Penntylvania.    NoTeniber  7,  1887.) 

1.  Husband  ahd  Wifj&— Cubtesy — Debebtion— Province  or  Jury. 

An  action  oT  ejectment  was  brought  by  a  husband  against  the  devisee  of  his  de- 
ceased wife's  estate,  claiming  as  tenant  by  curtesy.  The  liusband  and  wife  had  not 
lived  together  for  a  nnmber  of  years.  The  court  instructed  the  jury  that,  if  the 
husband  willfully  and  intentionally  deserted  his  wife,  he  was  not  entitled  to  cur- 
ieay  in  her  estate;  but  that  if  the  separation  was  voluntary-,  and  in  cou^sequence  of 
the  mutual  agreement  of  the  parties,  he  did  not  forfeit  his  rights.  Held,  chat  the 
qm^tion  as  to  whether  there  was  willful  desertion  was  one  proper  to  be  submitted 
to  the  jury. 

2.  SaME—EviDBNCA— DBCLABATIOIfS  OF  WiTB  TO  DlBPBOYB  DbSEBTION. 

An  action  of  ejectment  was  brought  by  a  husband  against  the  devisee  of  his  de- 
ceased wife's  estate,  claiming  as  tenant  by  curtesy.  Tne  evidence  showed  that  the 
husband  and  wife  had  not  lived  together  lur  a  number  of  years.  Ileidf  that  the 
declarations  of  the  wife  tending  tu  ilisprove  the  alleged  willful  and  malicious  char- 
acter of  the  separation  on  his  part  were  admissible. 

3.  Ejectment — ^Abstbact  of  Title— IIule  of  (Joubt — Evidsnoe. 

Under  rule  90,  court  of  oomnion  pleas,  Allegheny  ooiinty,  Pennsylvania,  which 
provides  that  it  shall  be  the  duty  or  the  plaintiff,  in  an  action  of  cjectimiit,  to  lile 
In  the  otflce  of  the  prothonotary  an  abstract  of  the  title  on  which  he  relies  for  re- 
covery, it  is  proper  to  admit  such  abstract  in  evidence. 

4.  Same— Mesne  PBOFrrs— Notice— Evidence. 

After  the  commencement  of  an  action  of  ejectment,  and  before  tlie  trial,  plaintiff 
died.    His  administrator,  who  then  prosecuted  the  suit,  served  a  notice  upon  de- 
fendants claiming  damages  or  mesne  profits  for  the  occupation  of  the  premises. 
llefd,  that  in  such  action  the  notice  was  admissible  in  evidence. 
6.  Samk— Defendant  not  Competent  to  Testify. 

Alter  the  death  of  the  plaintiff  in  an  action  of  ejectment,  the  suit  was  prosecuted 
by  the  administrator  for  the  recovery  of  damages  or  mesne  profits  for  the  occupa- 
tion of  the  premises.  Heid,  that  the  testimony  of  the  defendant  on  such  action  was 
inndmissible. 

Error  to  court  of  common  pleas,  Allegheny  county. 

James  McGrew  brought  the  present  action  of  ejectment  to  recover  posses- 
sion of  a  house  and  lot  devised  by  his  wife,  Elizabeth,  to  the  defendant,  An- 
gelina Hart;  McGrew  claiming  as  tenant  by  curtesy.  The  defense  was  that 
McGrew  had  willfully  deserted  his  wife,  and  had  not  lived  with  her  for  10 
years  immediately  before  her  death,  nor  in  all  that  time  had  he  contributed 
anything  to  her  support;  that  therefore  he  could  not  maintain  the  present  ac- 
tion.    The  case  came  on  for  trial  June  S,  188(3,  and  there  was  a  verdict  for 
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defendants.  McGre w  died  June  1 4th,  and  on  July  8th  a  new  trial  was  granted . 
November  20th,  the  usual  notice  was  given,  that  plaintiff  would  claim  mesne^ 
profits;  and  January  15, 1887,  the  present  plaintiff,  John  McGrew,  was  ap« 
pointed  administrator  of  the  estiite  of  James  McGrew.  Upon  the  second  trial, 
witnesses  for  plaintiff  testified  in  regard  to  declarations  of  Mrs.  McGrew,  from 
which  it  appeared  that  she  had  sent  lier  husband  away  because  he  had  become 
too  much  of  a  charge  for  her  to  keep;  that  she  had  got  tired  of  keeping  him. 
To  the  admission  of  this  testimony  defendants  objected.  Plaintiff  introduced 
in  evidence  his  abstract  of  title,  filed  in  the  case,  and  the  notice  of  claim  for 
mesne  profits.  Defendant  objected,  and  their  admission  is  assigned  as  error. 
Defendants'  counsel  proposed  to  call  Angelina  Hart,  one  of  the  defendants, 
as  a  witness,  and  plaintiff's  objection  thereto  was  sustained. 

The  court  instructed  the  jury  as  follows:  "Now  was  there  a  desertion? 
Upon  that  I  do  not  think  the  testimony  is  quite  as  strong  as  upon  the  other 
two  matters.  It  seem  he  went  away.  Some  of  the  witnesses  say  the  wife 
did  not  want  him  to  go.  Of  course,  the  wife's  duty  was  to  nurse  him.  It  is 
said  she  was  willing  for  him  to  go  away.  Witnesses  who  were  present  at  the 
time  say  she  did  not  want  him  to  go;  that  she  went  to  see  him,  and  never  did 
want  him  to  go.  On  the  other  hand,  her  declarations  made  at  different  times 
would  seem  to  indicate  that  she  could  not  take  care  of  him,  and  let  him  go. 
If  you  find  for  the  defendants  on  the  ground  of  desertion,  you  must  find  that 
it  was  willful  and  intentional,  and  not  by  the  wife's  agreement;  not  a  volun- 
tary separation.  It  is  contended  on  the  part  of  the  plaintiff  that  it  was  vol- 
untary; that  she  let  him  go,  wanted  him  to  go,  and  agreed  to  the  separation. 
On  the  other  hand,  it  is  contended  she  did  not  do  anything  of  the  kind,  and 
trit  d  to  get  him  back.  You  will  say  how  that  was.  If  it  was  voluntary, 
this  defense  would  not  be  sufiicient,  and  the  plaintiff  would  be  entitled  to  re- 
cover. " 

There  was  a  verdict  for  plaintiff  in  the  sum  of  $225,  and  defendants  appeal. 

James  M.  Nevin,  W.  Z>.  Moore,  and  F.  C.  McQirr,  for  plaintiffs  in  error. 

The  action  of  ejectment  is  founded  on  present  right  to  possession.  If  plain- 
tiff had  title  when  suit  was  brought,  and  has  not  when  the  suit  is  tried,  he 
cannot  recover  the  land.  Ueffner  v.  Betz,  32  Pa,  St.  376.  The  right  to  re- 
cover mesne  profits  depends  upon  possession.  Caldwell  v.  Walters,  22  Pia.St 
378;  Sedg.  &  W.  Tr.  title  Laud,  §§  648,  649.  The  wife's  declarations  are 
inadmissible  in  cases  like  the  present.  Taylor  v.  KeUy^  80  Pa.  St.  95;  Peck 
V.  Ward,  18  Pa.  St.  506;  Jones  v.  McKee,  3  Pa.  St.  496. 

Geo,  H.  Quaill  and  T.  F.  Newlin,  for  defendant  in  error. 

The  plaintiff  in  an  ejectment  suit  may  prove  and  recover  his  damages  in  the 
same  action,  upon  his  giving  notice  to  the  defendants  of  his  intention  so  to  do. 
Boyd  v.  Cowan,  4  Dall.  138;  Oshourn  v.  Oshoum,  11  Serg.  &  B.  55;  Cook  v 
Nicholas,  2  Watts  &  S.  27;  Bayard  v.  Inglis,  5  Watts  &  S.  465.  A  woman's 
declarations,>at  or  about  the  time  she  is  leaving  her  husband,  that  she  is  going 
to  desert  him,  are  admissible  on  behalf  of  the  husband  in  divorce  proceedings. 
Matchin  v.  Matchin,  6  Pa.  St.  332.  Plaintiff  in  ejectment  shall  recover  ac- 
cording to  his  title  when  suit  was  brought;  bat  if,  pending  suit,  his  title  is 
divested,  he  may  proceed  for  damages  and  costs.  Tyler,  Ej.  577;  Murray  v 
Qarretson,  4  Serg.  &  B.  130;  Jackson  v.  Davenport,  18  Johns.  295;  Dodge  v. 
Page,  49  Vt.  137;  WoodhiUl  v.  Rosenthal,  61  N.  Y.  385;  Carman  v.  Beam, 
88  Pa.  St.  319.  If  the  title  of  the  plaintiff  in  ejectment,  being  a  life-estate, 
luds  before  the  trial  of  the  cause,  though  he  cannot  turn  the  defendant  out  of 
possession,  he  is  nevertheless  entitled  to  judgment  to  enable  bim  to  recover  the 
mesne  profits.  Jackson  v.  Davenport,  supra;  Dodge  v.  Page,  supra;  Wood- 
hull  V.  Rosenthal,  supra,  No  writ  of  ejectment  shall  abate  by  reason  of  the 
death  of  any  plaintiff.     Act  April  13,  1807.  §  3,  (1  Purd.  Dig.  638.) 
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Per  Curiam.  As  Ihe  court  below  well  said,  this  case  is  a  very  simple  one. 
If  James  McGrew  willfully  and  intentionaUy  deserted  his  wife,  he  was  cer- 
tainly not  entitled  to  curtesy  in  her  estate.  If,  on  the  other  hand,  the  sep- 
aration was  rendered  necessary  by  the  circumstances  of  the  parties,  and  for 
their  mutual  comfort  they  agreed  to  live  apart,  then,  of  oourse,  he  did  not 
forfeit  his  right  in  her  estate.  The  question  thus  stated  was,  with  proper 
instructions,  submitted  to  the  jury,  and  they  determined  it  in  favor  of  the 
plaintiff.  Her  declarations  were  rightly  admitted  for  the  purpose  of  disprov- 
ing the  alleged  willful  and  malicious  character  of  the  separation  on  his  part. 
The  exceptions  to  the  admission  in  evidence  of  the  abstract  of  title,  and  no- 
tice of  the  plaintiff's  claim  for  mesne  profits,  cannot  be  sustained.  That  the 
testimony  of  Mrs.  Angelina  Hart,  one  of  the  defendants,  was  properly  ex- 
cluded, is  a  proposition  too  plain  for  discussion.    Judgment  affirmed. 


BURRELL  TP.  O.  UNOAPHER. 
{Sfuprmne  Oburt  of  Penntyivania.    November  7,  1887.) 

1.  Nbgltgxhcb— Pboximati  aud  Rbmotb  Cattss. 

Where  a  hone  was  frightened  at  an  engine  standing  in  a  road,  and  threw  the  oc- 
cupants of  the  wagon  to  which  it  was  attaciied  over  a  steep  bank  not  properly 
guarded  with  a  protecting  rail,  thereby  injuring  them,  there  was  no  question,  in  . 
an  action  for  the  injury  caused  thereby,  as  to  proximate  or  remote  cause. 
2.^  Samb— Nkqligbnok  of  Dbfemdant  and  Third  Party. 

Even  though  two  causes  of  an  accident  exist,  without  both  of  which  the  accident 
would  not  have  occurred,  and  both  are  due  to  negligence,  one  party  guilty  of  neg- 
ligence cannot  render  the  excuse  that  he  Is  not  liable  to  plaintiff  for  damages  caused 
thereby  because  a  third  party  was  also  in  fault.' 
o.  Same— Nbgligbhox  Qubbtioh  for  Jury. 

Whether  the  maintaining  of  a  road  by  a  township  in  a  certain  condition  was  or 
was  not  negligence  is  a  question  of  fact  within  the  province  of  a  jury,  and  its  find- 
ing will  not  be  reversed. 

4.  Highways— Liability  of  Town  for  Dbfbotb. 

A  township  owes  a  duty  to  the  public  to  keep  a  reasonably  safe  road  at  any  given 
place,  and,  it  an  injury  occurs  from  its  failure  so  to  do,  it  is  responsible  for  its  neg- 
ligence. 

5.  Husband  and  Wifb^Htobavd  Nominal  Party  to  Action— Cannot  bb  Oompbllbd 

TO  Testify 

A  husband  and  wife  joined  in  an  action  for  damages  suffered  by  the  wife;  the 
husband  being  merely  a  nominal  party.  Held,  that  the  husband  could  not  be  con- 
sidered such  a  party  to  the  action  as  to  give  the  opposite  party  a  right  to  compel 
him  to  testify  to  matters  against  the  interest  of  his  wife. 

Error  to  court  of  common  pleas,  Armstrong  county. 

Action  against  a  town  for  negligence.  Plaintiffs,  who  were  husband  and 
wife,  while  driving  along  a  country  road  undertook  to  pass  an  engine  stand- 
ing by  the  roadside,  which  frightened  their  horse,  and  they  were  thrown  over 
an  embankment  on  the  opposite  side  of  the  road,  which  they  alleged  was  left 
by  the  town  authorities  negligently  without  a  protecting  rail  to  prevent  such 
a  mishap.  The  accident  resulted  in  an  injury  to  the  wife,  for  whose  bene- 
lit  the  action  was  brought.  During  the  trial  the  defendant's  counsel  at- 
tempted to  elicit,  as  upon  cross-examination,  certain  facts  from  the  husband, 
on  the  ground  that  he  was  a  party  to  the  action.  Plaintiff  objected,  on  the 
ground  that  the  wife  was  the  real  party  in  interest,  and  the  husband  could 
not  be  compelled  to  give  evidence  against  his  wife's  interest.  This  objection 
was  sustained.  Testimony  was  also  admitted  to  show  that  one  of  the  super- 
visors had  been  notified  of  the  dangerous  character  of  the  place  where  the  ac- 
cident occurred,  which  was  alleged  as  error.  AJleged  errors  6  to  14  were  as 
to  the  proximate  or  remote  ciiuse  of  the  injury.  Verdict  for  plaintiff.  De- 
fendant brings  error. 

'See  note  at  end  of  case. 
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/.  P  Coulter  and  David  Barclay^  for  plaintiff  in  error.  J.  M.  Hunter,  B, 
IS.  Golden,  and  H.  L.  Golden,  for  defendant  in  error. 

Green,  J.  The  several  assignments  of  error  which  relate  to  the  admissi- 
bility  of  the  plaintiff's  husband  as  a  witness,  and  of  his  declarations,  against 
her,  may  be  considered  together.  The  action  was  brought  in  the  name  of  the 
husband  and  wife,  but  in  right  of  the  wife,  and  for  the  recovery  of  damages 
for  an  injury  sustained  by  her.  It  was  her  action,  and  she  was  the  plaintiff. 
The  husband  was  merely  joined  in  his  capacity  as  husband,  and  to  conform  to 
the  rules  of  pleading.  In  such  circumstances,  when  called  to  testify  agiunst 
his  wife,  he  cannot  be  regarded  merely  as  a  party  to  the  record  in  order  to 
make  him  competent  as  a  pavtj  called  for  cross-examination.  He  is  a  formal, 
and  not  a  real,  party;  and,  as  the  purpose  of  the  offer  was  to  elicit  from  him 
testimony  adverse  to  the  claim  of  his  wife,  he  must  be  reganled  as  incompe- 
tent to  deliver  such  testimony.  The  same  is  true  as  to  declarations  made  by 
him.  They  could  not  be  given  in  evidence  against  his  wife.  This  disposes 
of  the  second,  third,  fourth,  and  fifth  assignments. 

There  was  no  error  in  admitting  proof  of  notice  to  Wilcox,  one  of  the  su- 
pervisors, of  the  dangerous  character  of  the  road,  and  therefore  the  first  as- 
signment is  not  sustained. 

The  assignments  numbered  6  to  14,  both  inclusive,  relate  to  the  subject  of 
proximate  cause,  and  may  be  considered  together.  In  our  judgment,  no  ques- 
tion involving  the  distinction  between  proximate  and  remote  cause  arises  in 
this  case.  The  defendant  owed  a  duty  to  the  plaintiff,  as  one  of  the  public, 
to  keep  a  reiisonably  safe  road  at  the  place  where  this  accident  happened.  If 
that  was  not  done,  the  omission  was  an  act  of  negligence;  and  if,  in  conse- 
quence of  that  negligence,  an  injury  was  sustained  by  the  plaintiff,  the  de- 
fendant is  responsible  in  damages  to  the  plaintiff.  It  is  no  answer  to  this  to 
say  that  some  one  else  was  also  guilty  of  another  act  of  negligence,  in  conse- 
quence of  which  the  plaintiff's  injury  was  suffered.  If  both  the  defendants 
and  other  parties  were  derelict,  the  plaintiff  might  proceed  against  either, 
though  of  course  only  one  actual  recovery  of  damages  for  the  same  injury 
<50Uld  be  permitted.  Between  the  two  alleged  acts  of  negligence  in  the  pres- 
ent ciise  there  is  no  relation  of  proximity  or  remoteness  in  the  sense  in  which 
the  law  regards  that  subject  so  as  to  postpone  the  liability  of  one  because  of 
the  liability  of  another,  or  because  of  the  intervention  of  an  intermediate 
agency.  The  parties  who  placed  the  engine  by  the  roadside,  and  thereby 
caused  the  plaintiff's  horse  to  frighten,  might  r^ulily  be  held  liable  for  their 
act  of  negligence,  and  it  would  be  no  answer  for  them  to  say  that  the  un- 
guarded road-side  was  the  immediate  cause  of  the  injury,  and  therefore  they 
should  not  be  held  liable.  They  violated  a  distinct  and  independent  duty  to 
the  public  when  they  placed  an  object  along  the  road-side  which  was  c^Ucu- 
lated  to  frighten  reasonably  gentle  horses.  For  the  breach  of  that  particular 
duty  they  are  responsible,  if  injury  results  in  any  way  by  a  fright  being  com- 
municated to  a  passing  horse.  And  so  as  to  the  defendant,  if,  in  consequence 
of  a  broach  of  duty  in  not  properly  guarding  the  side  or  edge  of  a  public  road, 
^n  injury  is  sustained  by  a  passing  traveler. 

Whether  the  traveler  be  a  foot  passenger  who  falls  over  a  road-side  preci- 
pice in  the  dark,  or  rides  on  hoi*seback  or  in  a  wagon,  and  the  horse  goes  over 
in  the  dark,  or  in  consequence  of  a  sudden  fright,  is  immaterial;  the  culpable 
l^reach  of  duty  is  the  same  in  each  event.  Whether  there  be  a  specisil  cause 
which  induced  an  accelerated  motion  on  the  part  of  the  horse  is  of  no  conse- 
quence in  considering  the  liability  of  those  whose  duty  it  is  to  keep  the  road- 
side reasonably  safe.  Their  duty  is  irrespective  of  the  duty  of  others,  and 
for  its  breach  they  are  responsible,  whether  others  are  responsible  for  another 
violated  duty  or  not.  Thus  in  Shearman  &  Redfield  on  Negligence,  401,  it 
is  said:   "As  a  general  principle,  the  fact  that  an  injury  to  a  traveler  on  a 
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highway  was  caused  by  the  combined  effect  of  the  unsafe  coudition  of  the 
road,  and  the  negligence  of  a  third  person,  is  no  defense  to  the  party  who  is 
bound  to  keep  the  highway  in  repair."  In  section  10  of  the  same  work  it  is 
said:  '* Negligence,  however,  may  be  the  proximate  cause  of  an  injury,  of 
which  it  is  not  the  sole  or  immediate  cause.  If  the  defendant's  negligence 
concurred  with  some  other  event  (other  tlian  the  plaintiff's  faulty  to  produce 
the  plaintiff^s  injury,  so  that  it  clearly  appears  that  but  for  sucn  negligence 
the  injury  would  have  happened,  and  both  circumstances  are  closely  con- 
nected with  the  injury  in  the  order  of  events,  the  defendant  is  ret^ponsible, 
even  though  his  negligent  act  was  not  the  nearest  cause  in  the  order  of  time." 
Id.  46:  "The  fact  that  the  injury  was  caused  by  the  joint  negligence  of  the 
defendant  and  a  stranger  is,  of  course,  no  defense;  and  unless  the  person 
whose  fault  is  relied  upon  by  the  defendant  as  an  excust3  was  subject  to  the 
direction  of  the  plaintiff,  his  fault  cannot  properly  be  cliarged  upon  the  latter. " 
And  in  section  403:  "The  town  is  liable  for  any  injury  of  which  a  defect  in 
the  highway  is  the  proximate  cause."  It  is  not  necessary  to  multiply  quota- 
tions or  the  citation  of  decided  cases;  the  subject  is  too  simple  and  too  free 
of  doubt.  The  immediately  producing  cause  of  the  accident  in  the  present 
case  WHS  the  unguarded  condition  of  the  road-side  at  the  place  where  the  acci- 
dent occurred.  If  that  unguarded  condition  of  the  road-side  was  an  act  of 
negligence  on  the  part  of  the  defendant,  it  follows  that  the  defendant  is  re- 
s]>onAible. 

Whether  it  was  negligence  in  the  defendant  to  maintain  the  road  at  the 
place  in  question  without  some  kind  of  protection  was  a  question  of  pure  fact, 
which  it  was  the  province  of  the  jury  alone  to  determine.  Much  testimony 
was  given  upon  that  subject  on  both  sides,  and  the  question  was  fairly  and 
correctly  left  to  the  jury.  The  verdict  in  favor  of  the  plaintiff  decides  the 
question  against  the  defendant,  and  it  is  not  possible  for  us  to  reverse  that 
finding.  We  cannot  say  there  was  no  evidence,  or  only  a  scintilla,  to  support 
the  verdict,  and  on  no  other  principle  can  we  interfere.  On  another  trial,  if 
it  were  granted,  the  question  would  have  to  be  decided  by  the  same  tribunal, 
and,  in  view  of  the  extreme  smallness  of  the  verdict,  consequences  far  more 
disastrous  to  the  township  might  easily  result    Judgment  affirmed. 

NOTK. 
Negligenck— CoKcuKBxiro  AoTB  or  Dbpendakt  and  Third  Partt.  Where  the  wrong- 
ful act  or  omission  of  defendant  has  been  an  efficient  cause  of  an  injury  received  by 
plaintiff,  it  is  immaterial  tliat  other  conditions  have  conjoined  to  produce  the  injury,  or 
how  many  others  may  have  been  at  fault.  Campbell  v.  City  of  Stillwater,  (Minn.)  20 
N.  W.  Rep.  320;  Railroad  Co.  v.  Cummings,  1  Sup.  Gt.  Rep.  493.  Where  an  injury  to 
one  is  caused  by,  and  is  the  natural  and  probable  result  of,  the  wrongful  act  or  omission 
of  another,  the  latter  is  liable  therefor,  although  other  causes  put  in  motion  by  the  act 
ur  omission,  and  which  in  the  absence  thereof  would  not  have  produced  the  result,  con- 
tribute to  the  injury.  Lowery  v.  Railroad  Co.,  (N.  Y.)  1  N.  E.  Rep.  608.  Where  injury 
resulted  to  plaintiff  irom  a  **push  car"  being  left  on  a  railroad  track  by  some  one  not. 
connected  with  the  railroad,  held,  that  the  company  was  not  responsible  for  the  un- 
lawful act  of  some  third  party  iu  placing  obstructions  upon  the  track  without  its  knowl- 
edge or  consent,  unless  it  haa  done  some  act  which  it  might  reasonably  have  anticipated 
would  lead  to  the  placing  of  the  obstruction  upon  the  track.  Harris  y.  Railroad  Co., 
13  Fed.  Rep.  691. 


WODDROP  V.  ThACHER. 
(Supreme  Covrt  of  Pennsylvania.    November  7,  1887.) 

T.IBSL   AWD  SLANDXR — ^JUBTIPICATIOM — ^MeASURE  OP  PROOF — INSTRUCTIONS. 

In  an  action  for  slander,  for  saying  plaintiff  embezzled  and  stole,  the  parties  agreed 
that  evidence  should  be  admitted,  under  a  plea  of  '*  not  guilty,"  to  prove  the  truth 
uf  the  alleged  slanderous  words,  the  same  as  if  under  a  plea  of  justitication ;  and 
thereafter  plaintiff  requested  the  court  to  charge  that  *'  defendant,  in  order  to  sus- 
tain the  plea  of  justification,  must  prove  the  same  character  and  weight  of  evidence 
88  would  oonyiot  the  plaintiff  if  criminal  ly  indicted  for  larceny  and  embeszlement." 


Digitized  by 


Google 


622  ATLANTIC   REPORTER.  [Pi. 

And  the  court  answered  :  ''Affirmed,  with  the  qualification  that  this  is  a  correct 
general  statement  of  the  law  applicable  thereto ;  but  there  is  no  plea  of  justification 
filed  in  this  case."  Held  error,  as  it  would  naturally  lead  the  jury  to  believe  that 
while,  in  other  cases,  in  order  to  make  a  successful  justification,  it  was  necessaiy 
for  the  jury  to  be  satisfied  that  the  words  spoken  were  true,  yet  this  was  a  case  to 
which  the  rule  was  not  applicable,  as  no  plea  of  justification  had  been  filed. 

Error  to  court  of  oommon  pleas,  Jefferson  county. 

Action  for  slander  against  defendant  for  saying  of  plaintiff,  *'Thacher  em- 
bezzled and  stole  from  us  over  eight  thousand  dollars." 

Jenks  c§  Clark  and  W.  P.  Jenks,  for  plaintiff  in  error.  Moyne  ^  IfeUon 
and  W.  F.  Steward,  for  defendant  in  error. 

Williams,  J.  This  case  appears  to  have  been  tHed  with  care  by  the  learned 
judge  of  the  court  below.  The  charge  to  the  jury  was  a  oareful  Bummary 
of  the  evidence,  and  the  general  rules  of  law  applicable  to  actions  of  this 
class;  but  in  one  particular  the  court  failed  to  present  the  case  adequately  to 
the  jury.  We  find  in  the  stenographer's  notes  of  the  trial  this  entry:  "By 
agreement  of  counsel,  the  defendant  is  permitted  to  introduce  evidence  under 
the  plea  of  not  guilty  with  the  same  force  and  effect  as  if  introduced  under 
the  plea  of  justification,  upon  condition  that  be  calls  and  examines  A.  J.  Malo> 
ney,''  and  other  persons  named.  We  also  find  that  the  plaintiff's  counsel,  in 
their  third  point,  requested  the  court  to  instruct  the  jury  that  "the  defend- 
ant having  attempted  to  establish  a  justification,  the  proof  must  be  as  broad 
as  the  charge."  The  answer  of  the  court  was:  "Affirmed,  under  the  agree- 
ment of  counsel."  It  would  seem  to  be  very  clear,  therefore,  that  one  of  the 
most  important  questions  for  the  jury  was  whether  the  words,  if  spoken,  were 
true.  This  seems  also  to  have  been  the  view  of  the  plaintiff's  counael,  for  in 
their  fourth  point  they  asked  the  court  to  instruct  the  jury  that  the  plea  of 
justification,  if  unsupported,  should  go  in  aggravation  of  the  damages;  and 
in  their  fifth  point  they  asked  the  further  instruction  upon  this  branch  of  the 
ciuse,  that  the  "defendant,  in  order  to  sustain  the  plea  of  justification,  must 
prove  the  same  character  ard  weight  of  evidence  as  would  convict  the  plain- 
tiff if  criminally  indicted  for  larceny  and  embezzlement."  The  answer  of  the 
court  was:  "Afiirmed,  with  the  qualification  that  this  is  a  correct  genend 
statement  of  the  law  applicable  thereto;  but  there  is  no  plea  of  justification 
filed  in  this  case."  This  would  naturally  be  understood  by  the  jury  as  equiv- 
alent to  an  instruction  that  while,  in  other  cases,  in  order  to  make  a  success- 
ful justification,  it  was  necessary  for  the  jury  to  be  satisfied  that  the  wonis 
spoken  were  true,  and  the  crime  imputed  to  the  plaintiff  had  actually  been 
committed,  yet  this  case  was  one  to  which  the  rule  was  not  applicable,  be- 
cause there  was  no  plea  of  justification  filed.  The  agreement  of  the  parties 
entered  upon  the  minutes  of  the  trial  was  certainly  as  effective  to  open  the 
door  to  this  line  of  defense  as  a  formal  plea  filed  could  have  been ;  and  the 
jury  should  have  been  distinctly  told  that,  if  satisfied  that  the  words  spoken 
were  true,  the  plaintiff  could  not  recover. 

The  learned  judge  had  just  called  the  attention  of  the  jury  to  the  evidence 
tending  to  show  (we  quote  from  the  charge^  that  "Mr.  Thacher  admitteil  the 
accusations  were  true;  said,  at  first,  that  (he  amount  was  only  a  few  hun- 
dred dollars,  and  he  would  return  it.  ♦  ♦  ♦  After  a  brief  negotiation  a 
settlement  was  effected,  whereby  Mr.  Thacher  assigned  his  interest  in  the 
Hnn  of  Thacher  &  Woddrop  to  the  legal  representatives  of  Dr.  Woddrop. 
If  *  *  After  leaving  the  bank  Mr.  Thacher  returned  to  the  store,  and, 
after  taking  his  personal  effects,  left;  but  before  going  he  requested  Mr.  G.  W. 
Woddrop  to  walk  witii  him  to  the  ferry,  a  few  blocks  away.  As  they  walked 
along,  Mr.  Thacher  said  he  had  admitted  doing  what  he  was  accused  of,  but 
said  he  was  no  hardened  villain  or  ordinary  thief.  He  had  done  these  things 
as  he  had  an  expensive  place  to  keep  up,  and  he  knew  Dr.  Woddrop  was  g«>ing 
to  die»  and  he  supposed  the  boys  would  want  their  money  out  of  the  firm. 
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and,  if  so,  he  conld  not  carry  on  the  business;  so  he  had  been  sending  goods 
to  auction  and  selling  goods,  and  had  laid  away  the  money  to  go  into  business 
for  himself  when  Woddrop  should  go  out  of  the  firm."  Here  was  evidence 
upon  which,  if  believed,  the  jury  would  have  been  justified  in  finding  in  favor 
of  defendant;  but  this  question  was  substantially  taken  from  them  by  the  an- 
swer to  the  plaintiff's  fifth  point;  and  there  is  reason  for  fear  that  the  jury 
understood  that  they  were  to  inquire  as  to  the  speaking  of  the  words,  their 
effect  upon  the  plaintiff  in  his  business,  and  the  damages  to  whicli  he  was 
entitled,  but  that  they  were  not  to  inquire  if  the  words  spoken  were  true. 
Indeed  it  is  difilcult  to  see  what  other  conclusion  they  could  have  drawn  from 
the  answer  complained  of. 

The  other  errors  assigned  are  not  sustained.    Judgment  reversed,  and 
venire  fadaa  de  novo  awarded. 


Walkeb  and  otiiers  v.  Commonwealth. 

{Sujireine  Oowt  of  PennKylvama.    November  7,  1887.) 

OoHSTrnnnoxcAL  Law— Fourteenth  Amekdmsnt— Act  Fobbiodiitg  Sale  or  Olbomab- 

UABIHE. 

Plaintiff  were  maDufactnrers  of  oleomargarine.  They  were  indicted  for  its 
manufacture  and  sale  contrary  to  the  provisions  of  the  Pennsylvania  act  of  May 
21 »  1885,  entitled  "  An  act  Tor  the  protection  of  the  public  health,  and  to  prevent 
adulteration  of  dairy  products,  and  Iraud  in  the  sale  thereof."  Held^  that  the  act 
was  not  in  violation  of  the  fourteenth  amendment  to  the  United  States  constitu- 
tii>n.i 

Error  to  court  of  quarter  sessions,  Allegheny  county. 

Indictment  for  violating  the  act  forbidding  the  manufacture  and  sale  of 
oleomargarine. 

The  plaintiffs  in  error  were  severally  indicted  for  the  manufacture  and  sale 
of  oleomargarine,  contrary  to  the  provisions  of  an  act  of  the  general  assembly 
of  this  state,  approved  May  21, 1885,  entitled  "An  act  for  the  protection  of  the 
public  health,  and  to  prevent  adulteration  of  dairy  products,  and  fraud  in  the 
sale  thereof.'*  The  case  of  the  commonwealth  was  the  admissions  of  the  plain- 
tiffs in  error,  in  the  following  words:  "That  the  defendants  sold  in  Allegheny 
county,  Pennsylvania,  on  the  second  day  of  February,  1887,  as  an  article  of  food, 
to  S.  J.  Adamson,  the  prosecuting  witness  in  this  case,  one  original  package 
of  an  article  manufactured  in  Allegheny  county,  Pennsylvania,  by  the  defend- 
ants, out  of  oleaginous  substances  and  compounds  other  than  that  produced 
from  unadulterated  milk,  or  cream  from  the  same,  and  designed  to  take  the 
place  of  butter  produced  from  unadulterated  milk  or  cream;  that  the  said  pack- 
age was  sold  and  bought  as  oleomargarine  or  butterhie,  and  not  as  butter  pro- 
duced from  pure,  unadulterated  milk,  or  cream  from  the  same,  and  that  said 
defendants  had  in  their  possession,  with  intent  to  sell  the  same  as  an  article  of 
food,  the  said  package;  and  that  the  said  package,  when  sold,  was  marked  with 
the  words,  'Oleomargarine  Butter'  upon  the  lid  and  side  of  the  package  in  a 
straight  line  in  roman  letters  one-half  inch  long,  as  provided  in  the  act  of  the 
genenil  assembly  of  this  state,  entitled  •  An  act  for  the  protection  of  dairy- 
men, and  to  prevent  deception  in  the  sale  of  butter  and  cheese, 'approved  May 
24, 1883."  The  commonwealth  then  rested,  and  the  defendants  (plaintiffs  in 
error)  made  certain  offers,  which  the  court  rejected,  under  the  authority  of  the 
case  of  Powell  v.  Com.,  19  Wkly.  Notes  Cas.  24,  7  Atl.  Rep.  913,  and  which 
ruling  of  the  court,  with  the  offers  at  length,  are  assigned  as  error.  The  de- 
fendants also  requested  the  court  to  charge,  in  effect,  that  the  said  act  of  as- 
sembly was  in  condict  with  the  state  and  the  federal  constitutions,  and  the 
court  declined  to  so  charge,  which  declinations  of  the  court  are  assigned  for 
error. 


'  See  note  at  end  of  case. 
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The  rulings  of  the  court  below  were  based  on  the  decision  of  this  court  in  the 
case  of  Powell  v.  Com.,  supra^  and  the  assignments  of  error  themselves,  and 
the  argument  on  them,  show  that  the  question  involved  in  this  case  is  whether 
such  legislation  as  this  oleomargarine  act  is  or  is  not  in  conflict  with  the  con- 
stitution of  Pennsylvania,  and  also  with  the  federal  constitution. 

The  defendants'  fourth  and  fifth  assignments  of  error  were  as  follows: 

(4)  The  court  erred  in  refusing  to  affirm  the  following  point,  which  point 
and  the  answer  thereto  are  as  follows:  *' First.  That  the  act  of  the  general  as- 
sembly of  the  commonwealth  of  Pennsylvania,  entitled  'An  act  for  the  pro- 
tection of  the  public  liealth,  and  to  prevent  the  adulteration  of  dairy  products, 
and  fraud  in  the  sale  thereof,'  approved  May  21,  1885,  is  repugnant  to  the 
provisions  of  the  fourteenth  amendgient  of  the  constitution  of  the  United 
States,  in  that  it  did  and  does  deny  to  the  defendants,  persons  within  the  ju- 
risdiction of  the  state  of  Pennsylvania,  the  equal  protection  of  the  laws  of  the 
state  of  Pennsylvania."  Anstver,  These  questions  liaving  been  passed  on  by 
the  supreme  court  of  tlie  state,  and  decided  adversely  to  the  contention  of  the 
defendants,  they  are  refused. 

(5)  The  court  erred  in  refusing  to  affirm  the  following  point,  which  point 
and  the  answer  thereto  are  as  follows:  **SeconcL  That  the  act  of  the  general 
assembly  of  the  commonwealth  of  Pennsylvania,  entitled  <An  act  for  the  pro- 
tection of  the  public  healtli,  and  to  prevent  the  adulteration  of  dairy  products, 
and  fraud  in  the  sale  thereof/  approved  May  21,  18S5,  is  repugnant  to  the 
provisions  of  the  fourteenth  amendment  of  the  constitution  of  the  United 
States  in  that  it  did  and  does  deprive  the  defendants  of  their  liberty  without 
due  process  of  law.*'  Ansioer.  These  questions  having  been  passed  on  by  the 
supreme  court  of  the  state,  and  decided  adversely  to  the  contention  of  the  de- 
fendants, they  are  refused. 

W.^D.  Rodgers  and  D  T   Watson,  for  plaintiffs  in  error. 

The  general  assembly  cannot  violate  the  popular  privileges  reserved  by  the 
declaration  of  rights.  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.  161; 
Craiff  V.  Kline,  65  Pa.  St.  413;  No7i?ian  v.  Heist,  5  Watts  &  S.  173.  The 
police  power  is  based  upon  the  maxim  that  every  peraon  ought  so  to  use  his 
property  as  not  to  injure  his  neighbors.  2  Kent,  Oouim.  340;  Slaughter^Houae 
Cases,  16  Wall.  62;  Cooley,  Const.  Lim.  715;  Town  of  Lake  View  v.  Rogv 
Hill  Co.t  70  111.  191.  Tlio  right  to  follow  any  of  the  common  occupations  of 
life  is  an  inalienable  right.  Butchers*  Union  Co,  v.  Crescent  City  Co,^  111 
U.  S.  746,  4  Sup.  Ct.  Hep.  652;  People  v.  Marx,  99  X.  Y.  386,  2  N.  E.  Rep.  29; 
Bertholfv.  O'Reilly,  74  X.  Y.  515;  In  re  Jacobs,  31  Alb.  Law  J.  85;  Munn 
V.  Illinois,  94  U.  S.  142.-  The  oleomargarine  act  is  not  due  process  of  law. 
Murray's  Lessee  v.  Uobuken  Co.,  18  Uow.  272;  Davidson  v.  New  Orleans,  96 
U.  S.  97;  Gardner  v.  Newburgh,  2  Johns.  Ch.  162. 

W,  I),  Porter,  for  defendant  in  error. 

All  the  questions  arising  out  of  the  various  iissignmento  of  error  in  this 
case  were  fully  considered  by  this  court,  and  distinctly  and  definitely  passed 
upon  in  the  case  of  Poioell  v.  Com,,  19  Wkly.  Notes  Gas.  24,  7  Atl.  Bep.  913. 
The  decision  was  adverse  to  the  theory  of  the  law  contended  for  by  the  plain- 
tiffs in  error. 

Pkb  Curiam.  This  case  is  ruled  by  Poioell  v.  Com.,  19  Wkly.  Notes  Gas. 
24.  7  Atl.  Hep.  913,  so  far  as  the  question  of  the  police  power  of  the  state  is 
concerned.  We  were  of  opinion  there,  as  we  are  now,  that  the  legislature  has 
the  power  to  prohibit  the  manufacture  and  sale  of  an  article  detrimental  to 
the  public  health.  Whether  oleomargarine  was  such  an  article  was  a  qu^- 
tion  of  fact,  and  one  which  had  been  determined  by  the  legislature.  We  are 
bound  to  presume  that  it  was  done  upon  sufficient  evidence. 
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The  question  now  presented  bj  the  defendants'  first  and  second  points  (see 
fourth  and  fifth  assignments)  was  not  directly  made  in  the  court  below  upon 
the  trial  of  Powell  v.  Com.^  and  was  not  pressed  upon  our  attention.  We  af- 
firm this  case  jm>/orma,  in  order  that  both  may  go  up  together.  Judgment 
affirmed. 

NOTE. 

CosyriTUTiOHAL  Law^Poliox  Powxb.  Whenever  •&▼  bosineBS,  occupation,  rights, 
firancbises*  or  privileges  become  obnozioos  to  the  public  health,  manners,  or  morals, 
they  may  be  regulated  even  to  suppression ;  individual  rights  being  conipelled  to  give 
way  for  the  benefit  of  the  whole  body  politic.  Water- Works  Go.  v.  Water- Works  Co., 
14  Fed.  Rep.  194.  Class  legislation  discriminating  against  some,  and  favoring  others, 
is  prohibited;  but  neither  the  fourteenth  amendment,  nor  any  other  amendment,  to 
the  constitution  of  the  United  States,  was  deigned  to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  police  power,  to  prescribe  regulations  for  the  promotion  of 
the  health,  peace,  morals,  education,  and  good  order  or  the  people.  Barbier  v.  Con- 
nolly, 5  Sup.  Ct.  Rep.  357.  Statutes  prohibiting  the  manufacture  and  sale  **  out  of  any 
oleaginous  substance,  or  any  compound  of  the  same,  other  than  that  produced  fVom 
unaaulterated  milk,  or  of  cream  from  the  same,  any  article  designed  to  take  the  place 
of  butter  or  cheese,  etc.,  or  l>om  selling  or  offering  to  sell  the  sameas  an  article  of  food," 
have  been  held  to  be  constitutional  in  Minnesota.  Butler  v.  Chambers,  30  N.  W.  Rep.  308. 
In  Pennsylvania,  Powell  v.  Com.,  7  Atl.  Rep.  918.  See,  also.  In  re  BrosnahaU,  18  Fed. 
Bep.  62.  But  in  People  v.  Marx,  (N.  Y.)  2  N.  E.  Rep.  29,  such  a  statute  was  held  to  be 
unconstitutional  for  the  reason  that  simulation  of  butter  was  not  the  act  prohibited,  and 
that  the  object  and  effect  of  the  statute  was  to  absolutely  prohibit  the  manufacture  and 
sale  of  any  article  which  could  be  used^is  a  substitute  for  dairy  butter,  however  openly 
and  fairly  the  character  of  the  substitute  might  be  avowed  and  published,  or  however 
wholesome  it  might  be,  and  by  so  doing  to  protect  those  engaged  in  the  manufecture 
of  dairy  products  against  the  manufacture  of  cheaper  substances  eapable  of  being  ap- 
plied to  the  same  uses  as  articles  of  food.  In  People  v.  Arensberg,  (N.  Y.)  IX  N.  E.  Rep. 
277,  the  court  distinguishes  People  v.  Marx,  suprOj  and  holds  legislation  designed  to 
prevent  deception  in  the  sale  of  aairy  products,  and  forbidding  the  manufacture  or  sale 
of  products  not  made  Arom  unadulterated  milk,  "  in  imitation  or  semblance  or  designed 
to  take  the  place  of  natural  butter,"  etc.,  to  be  constitutional. 


In  re  Boad  in  Upper  St.  Clair  and  Snowden  Tps. 

{Supreme  Court  qf  Pennsylvania,    November  7,  1887.) 

HlOHWATS— PXTITION  FOR—RbPOBT  OF  ROAD-VlSWBRB— NflCXSSITT  OF  ROAD. 

The  road-viewers  appointed  on  petition  for  a  road,  under  provisions  of  Pennsyl- 
vania act  of  June  13,  1836,  reported,  inter  aJia,  that  **  after  due  consideration,  and 
diligent  inquiry  as  to  the  necessity  for  said  road,  they  are  of  opinion  that  the  prayer 
of  the  petitioners  should  be  granted,  for  the  reasons  set  forth  in  their  petition,"  and 
"  have  therefore  located  ana  distinctly  marked  upon  the  ground,  and  do  recom- 
mend for  public  use,  the  following  described  road,"  etc.  Beld,  that  it  is  not  neces- 
sary that  the  report  as  to  the  necessity  of  the  road  should  be  made  in  the  very 
words  of  the  act,  and  that  the  report  in  question  was  a  substantial  finding  that  the 
road  petitioned  for  was  necessary  for  a  public  road. 

Certiorari  to  court  of  quarter  sessions,  Allegheny  county. 

Some  of  the  inhabitants  of  the  townships  of  TJpper  St.  Glair  and  Snowden. 
In  Allegheny  county,  petitioned  the  court  of  quarter  sessions  for  the  county 
for  a  road.  Viewers  were  appointed  under  provisions  of  the  act  of  June  13, 
1886,  to  report  whether  the  road  desired  was  necessary.  The  viewers  re- 
ported as  follows: 

'*We,  the  undersigned  persons,  appointed  at  No.  13,  September  session, 
1885,  to  view  a  road  in  Upper  St.  Clair  and  Snowden  townships,  from  Upper 
St.  Glair  station,  in  the  township  of  Upper  St.  Clair,  to  the  intersection  of 
Christian  Walthers'  private  road  with  the  road  leading  from  Bethel  Church, 
in  the  township  of  Snowden,  respectfully  report  that  having  met  on  the  third 
day  of  December,  1885,  pursuant  to  legal  notice,  and  being  duly  sworn  ac- 
cording to  law,  all  the  viewers  being  present,  we  have  viewed  the  route  of 
the  above-described  road,  and  part  of  the  country  adjacent  thereto,  and  after 
due  consideration,  and  diligent  inquiry  as  to  the  necessity  for  said  road,  are 
v.llA.no.7— 40 
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of  tlie  op!nion  that  the  prayer  of  the  petitioners  should  be  gninted«  for  the  rea- 
sons set  forth  in  their  petition.  We  have  therefore  located,  and  distinctly 
niar)(ed  upon  the  ground,  and  do  recommend  for  public  use,  tlie  fallowing  de- 
scribed road,  to- wit:  Beginning  at  Upper  St.  Clair  station,  in  Upper  8t.  Clair 
townsliip;  thence  north,  76^  deg.  east,  38  64-100  per.;  thence  north*  80}  d<*}?. 
east,  11 64-100  per. ;  thence  south,  76^  deg.  east,  6  40-100  per. ;  thence  north,  711 
th'<r,  east.  9  lZ-100  per. ;  thence  oorlh,  ^|  deg.  east,  9  per. :  thence  north,  €& 
dfir.  east,  16  Ti-iOO  per.;  tlience  north,  SlJ  deg.  east,  10  50-100  per..  t»*  the 
intersection  of  Christian  Walthers' private  road  with  roud  leading  f rum  Bethel 
Church,  in  tlie  township  of  Snowden. 

*'The  undersigned  further  report  that  they  endeavored  to  procure  from  all 
owners  of  property  over  which  said  roatl  psisses,  releases  in  writing  from  ail 
chiiras  to  damages  that  may  arise  from  opening  the  same,  and  failed  to  pro- 
cure such  releases;  and*  having  taken  into  consideration  the  advantages  tol« 
derived  by  said  owners,  we  have  assessed  the  damages  sustained  by  P.  Mink 
at  fifty  dollars.  All  of  said  damages  to  be  paid  by  the  county  of  Allt^glieny. 
W^e  allso  annex  a  plat  or  draught  showing  courses  and  distances,  and  noticing 
briefly  the  improvements  through  which  said  road  passes.  All  of  which  is 
respectfully  submitted.'' 

Mink  filed  exceptions  to  the  report,  and  the  court,  Maobe,  J.,  delivered  the 
following  opinion:  "This  case  is  before  Uie  court  on  exceptions  filed  to  the 
report  of  viewers.  It  is  not  the  purpose  of  the  court  to  enter  into  h  discus- 
sion of  any  of  the  exceptions  except  the  3d .  The  3d  exception  seta  f  ortli  that 
the  viewers'  report  does  not  state  particularly  that  the  road  desired  is  neces- 
sary for  a  public  or  a  private  road.  It  is  an  essential  requisite  that  the  report 
2>hall  state  that  the  road  is  necessary,  and  the  omission  of  the  viewers  to  so 
lind  and  report  is  a  fatal  defect  to  the  proceedings.  By  the  2d  section  of  the 
4ict  of  twelfth  June,  1836,  (Brightly,  Purd.  p.  1496,  pi.  3,)  it  is  provided  Uiat 
the  viewers  shall  make  report,  and  state  particularly,  inter  alia,  M,  whether 
the  road  desired  be  necessary  for  a  public  or  private  road.  The  language  of 
the  report  on  this  subject  is  as  follows:  'And  after  due  consideration,  and 
diligent  inquiry  as  to  the  necessity  for  said  road,  are  of  opinion  that  the 
prayer  of  the  (>etitioner8  should  be  granted,  for  the  reasons  set  forth  in  their 
petition.'  Upon  referring  to  the  petition  for  the  *  reasons  set  forth'  therein, 
we  find  it  stnted  that  the  petitioners  'labor  under  great  inconvenienc-e  for 
want  of  a  public  road,*  but  find  no  allegation  that  it  is  necessary.  In  our 
opinion,  the  viewers  have  failed  to  report  the  road  to  be  necessary,  in  con- 
formity to  the  requirements  of  law.  That  the  viewers  did  not  intend  sio  to  rew 
port  might,  with  some  force,  be  contended,  in  view  of  the  testiraon j  taken 
upon  that  point  under  a  rule  of  court,  and  filed  in  the  case.  The  omission 
may  have  been  accidental,  or  may  have  been  the  full  extent  to  which  they 
were  willing  to  give  expression  on  the  subject.  However  that  may  l>e,  it  re- 
quires that  the  report  on  that  account  shall  be  set  aside.  Exception  sustained. 
Report  set  aside." 

Alex.  GUfillan,  for  petitioners. 

It  is  the  duty  of  this  court,  if  the  court  below  erred  in  sustaining  the  third 
exception,  to  reverse  the  order,  and  reinstate  the  report,  as  w^as  done  in  R» 
Hess'  Mill'Koad,  21  Pa.  St.  217;  Tn  re  Southampton  Road,  Id.  856:  In  rt 
Paradise  Road,  29  Pa.  St.  20;  and  In  re  Springfield  Road,  73  Fa,  St.  127, 
in  which  case  9k  procedendo  was  awarded.  It  is  a  sufticient  compliance  with 
the  law  as  to  necessity,  if  the  report  of  the  viewers  show  that  they  have  laid 
out  a  road  for  public  use.  In  re  Road  from  App'8  Tavern,  17  Serg.  &  R.  388 ; 
In  re  Road  in  Notriton  A  Whttpain,  4  Pa.  St.  337;  In  re  Road  in  VersaiUes. 
4  Brewst.  57.  Or,  in  case  of  a  private  road,  if  the  viewers  return  a  ruad  for 
private  use.    In  re  Road  in  Reseive,  2  Grant,  Cas.  204. 
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Morton  Hunter^  for  exceptants. 

The  act  of  assc^mbly  requires  that  the  viewers  shall  state  particularly  In 
their  report  whether  the  road  be  necessary  for  a  public  or  private  road.  This 
court  has  held  that  the  viewers'  report  must  state  partfculaiij  whether  the 
road  desired  be  necessary *for  a  public  or  private  road,  [vide  In  re  Road  in 
JSouth  Ahington  Tp,y  83  Pa.  Law  J.  467;)  also  that  the  report  laying  out  a  road 
for  public  use  is  a  suflScient  compliance  with  the  requirements  of  the  statute; 
and  also  In  the  Case  of  8p€ar^8  Road,  4  Bin.  174,  tliat  it  is  necessary  that  it 
should  appear  on  the  record  whether  the  road  is  to  be  public  or  private;  that 
It  was  not  necessary  to  mention  it  in  the  petition;  that  it  was  not  at  the  op- 
tion of  the  petitioners  whether  it  should  be  public  or  private,  but  was  to  be 
judged  of  by  the  viewers,  who  are  directed  by  the  act  to  stiite  particularly  in 
their  report  whether  they  judge  the  same  necessary  for  a  public  or  private 
road.  It  is  submitted  that  this  case  is  not  a  proper  case  for  review.  Vide 
^retz's  Appeal,  15  Pa.  St.  397,  in  which  the  court  holds  the  disallowance  of  a 
road  rests  in  the  discretion  of  the  qmu'ter  sessions,  and  cannot  be  reviewed 
on  certiorari, 

Sterrktt,  J.  While  it  is  undoubtedly  the  duty  of  road-viewers,  nnder 
the  act  of  June  13, 1836,  to  report,  among  other  things,  "whether  the  road 
desired  be  necessary  for  a  public  or  private  road,"  it  has  never  been  lield  that 
they  must  do  so  in  the  very  words  of  the  act.  A  substantial  compliance  with 
ite  provisions  is  all  that  is  required.  In  this  case,  the  petitioners  say  they 
*•  labor  under  great  Inconvenience  for  want  of  a  public  road"  between  the  ter- 
tnini  designated  in  their  petition;  and  the  viewers  report,  inter  alia,  that 
'* after  due  consideration,  and  diligent  inquiry  as  to  the  necessity  for  said  road, 
they  are  of  opinion  that  the  prayer  of  the  petitioners  should  be  granttnl,  for 
the  reasons  set  forth  in  their  petition;"  and  "Jmve  therefore  iocitted,  and  dis- 
tinctly marked  upon  the  ground,  and  do  recommend  for  public  use,  thefol- 
lowing:described  road,"  etc.  This,  as  was  held  in  Hoad  in  Steirett  Tp.,  17 
Leg.  J.  2ib*  is  a  substantial  finding  that  the  load  petitioned  for  is  nee^sary 
for  a  public  road.  In  the  same  case  it  was  also  decided  that,  as  artist  in  roal- 
vlewing,  the  county  surveyor  may  be  represented  by  his  duly-appointed  dep- 
uty. There  is  no  merit  in  either  of  the  specifications  of  error.  Order  sustain- 
ing exceptions,  and  setting  aside  report  of  viewers,  reversed,  and  it  is  now 
ordered  that  the  exceptions  be  dismissed,  and  report  of  viewers  confirmed  ab- 
flolutely ;  and  it  is  further  ordered  that  the  costs  be  paid  by  exceptants. 


SotJTH-SiDE  Passengek  By.  Co.  v.  Trich  and  Wife. 
{8uprem0  Ouri  Qf  Petmiy^ixmicL    November  11,  1887.) 

KsOLSQIRfOB— PBOXIXAtK  GaUU  Or  IWUSV-^PSOVinCB  or  COUBT. 

l'laintifi''8  wife  was  jolted  ofi*  the  platform  ol  a  car  ititu  the  street  by  a  sudden 
whipping  up  of  the  car  horses.  She  alighted  on  her  feet.  While  staiidiDj;  tliere 
she  was  struck  and  injured  by  a  runaway  liorae  and  bug^'y.  In  a  suit  lur  dumages 
against  the  car  cotnpany,  there  beinfc  no  dispute  as  to  ttie  facts,  defendant's  cutin- 
sei  asked  the  court  to  chargK)  that,  if  there  was  any  neKlifcence  on  the  imrt  of  Uie 
driver  ot  the  car,  it  was  not  the  proximate  cause  of  the  injury.  The  court  rCiUsed, 
saying  that  it  was  a  question  for  the  jury  under  the  evidence.    Utltl  error. 

Error  to  court  of  common  pleas  No.  2,  Allegheny  county. 

These  suits  were  brought  by  Mr.  and  Mrs.  Trich,  tigainst  the  plaintiff  in 
error,  a  passenger  railway  company  in  the  city  of  Pittsburgh,  to  recover  dam- 
ages for  personal  injuries  received  by  Mrs.  Trich  on  the  fifth  day  of  April, 
1882.  The  plaintiff  in  error  was  then  and  still  is  0)>erating  what  is  known  as 
tlie  "South-Hide  Short  Line,"  and  its  cars  ran  up  Third  avenue,  across  Smith- 
field  street,  in  the  city  of  Pittsborgh.  The  cars  in  use  on  the  line  were  what 
are  commonly  called  ^bob-^tailed"  cars;  having  a  driver,  but  no  conductor, 
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but  with  an  ordinary  platform  at  the  rear  end,  with  a  step  and  rail  at  each 
side.  Mrs.  Trich,  the  plaintifP  below,  was  at  that  time  living  in  the  borough 
of  McKeesport.  On  the  morning  of  the  aocident  she  came  to  Pittsburgh  with 
her  father,  and  while  on  her  way  to  the  South  side  received  the  injuries  for 
which  this  suit  is  brought.  It  appears  that  Mrs.  Trich  and  her  father  were 
standing  on  the  lower  side  of  Smithfield  street  at  the  comer  of  Third  avenae, 
and  hailed  a  car  coming  up  Third  avenue.  Mrs.  Trich  says  that  she  got  on 
the  car  with  one  foot  on  the  platform,  and  the  other  on  the  step,  and  had  hold 
of  the  rail  with  her  hand,  when  the  car  started.  She  stayed  there  on  the  plat- 
form till  the  car  reached  the  middle  of  Smithfield  street,  about  60  or  70  feet 
away.  When  the  car  reached  that  point  the  driver  saw  a  runaway  horse  and 
buggy  coming  down  Smithfield  street,  and  whipped  up  his  horses  to  get  across 
ahead  and  avoid  a  collision.  When  he  whipped  his  horses  the  car  gave  a 
bounce  or  jolt,  and  Mrs.  Trich  fell  off  the  platform,  alighting  on  her  feet  in 
the  street  unhurt,  and  ''a  moment  or  two  afterwards"  was  struck  by  the  run- 
away horse,  knocked  down»  and  injured.  For  the  inj  uries  so  received  she  and 
her  husband  brought  suits  in  the  court  below  against  the  street  car  oompanj. 
Under  this  evidence  counsel  for  the  railroad  company  asked  the  court  to  in- 
struct the  jury  that,  if  there  was  any  negligence  on  the  part  of  the  driver  of 
the  car  in  starting  too  soon,  sudi  negligence  was  not  the  proximate  cause  of 
Mrs.  Trich's  injury;  she  having  been  hurt  by  the  runaway  horse  and  bugg^. 
The  court  refused  to  give  the  instructions  prayed  for,  ( which  is  assigned  as  er- 
ror,) and  the  jury  found  verdicts  against  the  company  amounting  to  91,310.25. 

John  Dalzdl  and  Geo.  B.  Gordon,  for  plaintiff  in  error 

That  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  whether  the  neg- 
ligence was  or  was  not  the  proximate  cause  of  the  injury,  when  the  facts  aie^ 
undisputed,  there  can  be  no  doubt.  Tovmship  of  West  Mdhanoy  t.  Wat^^^ 
19  Wkly.  Notes  Cas.  441.  9  All.  Rep.  430;  Totonship  of  West  Mahanoy  y. 
WaUon,  112  Pa.  St.  574,  3  Atl.  Rep.  866;  Hoag  v.  Railroad  Co..  85  Fa.  St 
293;  Fairbanks  v.  Kerr,  70  Pa.  St.  90;  MeGrew  v.  Stone,  53  Pa.  St.  441. 

A»  dk  A.  M.  BlahAey,  tor  defendants  in  error. 

That  the  question  of  proximate  cause  had  to  go  to  the  jury,  we  cite:  Bail- 
road  Co.  V.  Hope,  80  Pa.  St.  373;  Railroad  Co.  v.  Lacey,  89  Pa.  St.  458;. 
Railroad  Co.  v.  McKeen,  90  Pa.  St.  122. 

Green,  J.  There  is  no  manner  of  question  as  to  what  was  the  actual  and 
immediate  cause  of  the  injury  inflicted  upou  Mrs.  Trich.  It  was  an  entirelj 
undisputed  fact  that  she  was  struck  and  injured  by  a  runaway  liorse  and 
buggy.  All  the  witnesses  who  saw  the  occurrence  so  testify.  Thus,  Mr. 
McCuUy,  the  father  of  Mrs.  Trich,  who  was  present  with  her  at  the  time, 
and  was  examined  on  her  behalf,  after  describing  her  attempt  to  get  on  the 
car,  and  saying  that  she  was  bounced  off,  adds:  "A  moment  or  two  aft^- 
wards,  here  comes  a  runaway  horse  and  buggy  down  the  street,  and  the 
shaft,  I  suppose  it  was,  caught  her  under  the  arm,  and  dragged  her  to  the 
street  crossing,  and  she  fell  away."  The  only  other  witness  examined  for 
the  plaintiffs  as  to  the  facts  of  the  occurrence,  M.  M.  Harrington,  testified: 
"There  is  a  banking  building  there  on  the  comer,  and  I  saw  the  lady  fall,-- 
fall  off;  and  when  she  fell,  to  the  beat  of  my  knowledge,  she  kind  of  threw 
herself  back  this  way,  and  there  was  a  phaeton  or  buggy  of  some  kind  riuining» 
—a  horse  runing  down  the  street  with  a  buggy, — and  it  struck  her,  and  they 
picked  her  up,  and  carried  her  into  Mr.  Johnson's  drug  store."  There  was 
no  contradiction  of  this  testimony.  But  one  other  witness,  Mrs.  Yrailing, 
examined  by  the  defendant,  testified  to  the  fact  of  the  injury,  and  she  also 
saJd  it  was  done  by  the  buggy  striking  the  woman.  The  learned  oourt  belowr 
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in  the  charge,  said:  ''The  evidence  seems  to  me  to  preponderate  very  larg<^]y 
in  favor  of  the  fact  that  the  immediate  force  which  caused  the  injury  to  tliis 
woman  was  the  runaway  horse. "  This  was  an  underatatement  of  the  testi- 
mony wliich  might  have  led  the  jury  to  suppose  that  there  was  an  open  ques- 
tion, with  a  preponderailce  of  evidence  only  as  to  whether  it  was  the  runaway 
horse  and  buggy  which  inflicted  the  injury.  The  defendant  had  presented  a 
point  stating  that  it  was  the  undisputed  evidence  that  Mrs.  Trich  was  injured 
by  being  struck  by  a  runaway  horse,  so  that  the  question  was  directly  before 
the  court.  In  view  of  that  circumstance,  we  think  the  court  should  have 
specifically  so  charged,  and  not  left  it  as  an  open  question  for  the  jury  to  de- 
termine, with  a  mere  expression  of  opinion  that  the  evidence  preponderated 
in  that  direction. 

Assuming,  then,  as  we  do,  that  it  was  the  undisputed  evidence  that  the  in- 
jury was  inflicted  by  the  runaway  horse  and  buggy,  the  only  remaining  ques- 
tion is  whether  is  was  the  duty  of  the  court  to  declare  whether  this  was  the 
proximate  cause  of  the  injury.  The  point  presented  by  the  defendant  asked 
for  such  an  instruction,  but  the  court  refused  it»  saying  it  was  a  question  for 
the  jury  under  the  evidence.  In  this  we  think  there  was  error.  In  the  case 
of  Weft  Mahanoy  v.  WaU<m,  112  Pa.  St.  574,  3  Atl.  Bep.  866,  we  reversed  the 
court  below  for  making  just  such  an  answer  to  just  such  a  point,  and  upon  a 
review  of  the  facts  of  the  case  we  held  that  they  did  not  constitute  an  instance 
of  proximate  cause  as  against  the  defendant,  and  therefore  decided  that  the 
defendant's  point  should  have  been  afiirmed,  which  took  the  case  from  the 
Jury.  Mr.  Justice  Paxson,  in  delivering  the  opinion,  said:  ** While  it  is  un- 
doubtedly true*  as  a  general  proposition,  that  the  question  of  proximate  cause 
is  for  the  jury,  yet  it  has  been  repeatedly  held  that  where  there  are  nodisputed 
facts  the  court  may  determine  it. "  It  is  sufficient  to  refer  to  Hoag  v.  Railroad 
Co.,,  85  Pa.  St.  293.  In  that  case  this  court,  following  Railroad  Co.  v.  Kerr^ 
62  Pa.  St.  353,  and  Railroad  Co.  v.  Hope,  80  Pa.  St.  373,  laid  down  the  rule 
as  to  proximate  cause  as  follows:  "In  determining  what  is  proximate  cause, 
the  true  rule  is  that  the  injury  must  be  the  natural  and  probable  consequence 
of  the  negligence;  such  a  consequence  as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act. " 

Applying  this  rule  to  the  facts  of  the  present  case,  can  it  be  said  that  the  in- 
jury of  Mrs.  Trich  was  the  natural  and  probable  consequence  of  the  car-driver's 
negligence  in  urging  hie  horses  to  a  faster  gait?  We  think  not.  There  was 
not  a  particle  of  evidence  to  show  that  runaway  horses  and  vehicles  were  fre- 
quently, or  indeed  ever,  seen  upon  Smith  field  street,  where  this  accident  oc^ 
otirred.  There  was  no  evidence  upon  that  subject.  It  was  certainly  not  a 
natural  consequence  of  a  person  being  upon  that  street  that  he  would  be  struck 
hj  a  runaway  horse.  Nor  is  there  the  slightest  reason  for  saying  that  it  would  ' 
be  a  probable  consequence.  The  utmost  that  can  be  said  would  be  that  such 
a  consequence  might  possibly  happen.  But  things  or  results  which  are  only 
possible  cannot  be  spoken  of  as  either  probable  or  natural;  for  the  latter  are 
those  things  or  events  which  are  likely  to  happen,  and  which  for  that  reason 
ahould  be  foreseen.  Things  which  are  possible  may  never  happen,  but  those 
which  are  natural  or  probable  are  those  which  do  happen,  and  happen  with 
such  frequency  or  regularity  as  to  become  a  matter  of  definite  inference.  To 
impose  such  a  standard  of  care  as  requires,  in  the  ordinary  affairs  of  life,  pre- 
caution on  the  part  of  individuals  against  all  the  possibilities  wliich  may  oc- 
cur, is  establishing  a  degree  of  responsibility  quite  beyond  any  legal  limita- 
tions which  have  yet  been  declared.  We  are  of  opinion  that,  in  the  fact  of 
tlie  present  case,  the  direct  and  immediately  producing  cause  of  Mrs.  Trich's 
injury  was  her  being  struck  by  a  runaway  horse  and  buggy  over  which  the 
defendant  company  had  no  sort  of  control,  and  for  which  it  is  not  responsible; 
and  therefore  we  conclude  that  the  proximate  cause  of  the  injury,  in  the  legal 
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■ense,  was  the  collision  of  the  horse  and  buggy  with  the  person  of  ICrs.  TeicIl 
and  not  the  negligence  of  the  defendant. 

The  ciise  of  West  Mahanop  v.  WaUon  came  again  into  this  court,  and  la  re- 
ported in  19  Wlcly.  Notes  Cas.  441,  9  Atl.  Rep.  430.  The  present  chief  jus- 
tice, in  delivering  the  opinion  of  the  court,  said:  ''These  facts  narrow  the 
case  down  to  the  single  question,  was  the  upset  at  the  ash  heap  on  the  town- 
ship road  the  immediate  or  direct  causeof  the  loss  of  the  horses?  As  we  have 
seen,  the  facts  tiieniselves  answer  this  interrogatory  in  the  negative,  and  nec- 
essarily determine  the  case  in  favor  of  the  plaintiff  in  error.  In  the  case  of 
Hoag  v.  Railroad  Co.^  85  Pa.  298,  Mr.  Justice  Trunkey,  then  president  of 
the  common  pleas  of  Venango  county,  in  his  charge  to  the  jury  on  the  trial  of 
the  above-named  cause,  said:  '  The  immediate,  and  not  the  ronoie,  cause  is 
to  be  considered.  This  maxim  is  not  to  be  controlled  by  time  or  distance,  but 
by  the  succession  of  events.  The  question  is,  did  the  cause  alleged  pmduce 
i^  effect  witiiout  another  cause  intervening,  or  was  it  to  operate  thixragh  or 
by  means  of  this  intervening  cause?'  As  the  principle  here  stated  was 
adopted  by  the  affirmance  of  this  court,  following  Railroad  Co.  v.  Kerr»  62  Pia. 
St.  353,  we  may  regard  it  as  the  settled  Uw  of  this  state." 

In  tiie  facts  of  the  present  case  we  find  a  perfect  illustration  of  this  princi- 
ple. Mrs.  Trich  herself  testified  that  when  she  was  ''bounced"  from  the  car 
she  fell  on  her  feet.  Immediately  after,  she  was  struck  by  the  runaway  horsd 
and  buggy,  and  from  them  received  her  injury.  The  jolting  from  the  cir 
simply  landed  her  on  her  feet,  and  inflicted  no  injury.  But  another  agene/ 
intervened,  which  was  entirely  independent  of  any  act  of  tlie  defendant,  and 
that  agency. alone  inflicted  the  injury  in  question.  Following  the  doctrine irf 
the  last  case  cited,  we  feel  clearly  obliged  to  hold  that  the  plaintiff's  injury  was 
inflicted  by  the  special  intervening  agency  stated,  and  therefore  the  defendant 
is  not  hable.  In  all  of  the  cases  cited,  as  in  several  others  not  referred  to> 
this  couit  flnaUy  determined  them  upon  its  own  view  of  the  facts,  without  re- 
gard to  the  verdicts  of  the  juries. 

The  defendant's  point  should  have  been  affirmed.    Judgment  rev«3rBed. 


EvAKs  e.  Fhillifi. 

(Btqireme  Qnari  of  Pennsyhunia,    October  17,  liM7.) 

1.  CoRmnrunovAL  Law— Special  or  Local  Statuteb— CoLLicrioir  of  Taxis. 

Ooiitt.  Pa.  art.  3,  {  7»  prohibits  the  paaving  of  local  or  special  laws  by  the  gencrsl 
assembly.  Act  of  J  une  25, 1885.  prondes  for  ihecoilectton  of  taxes  in  the  boruu^^bs 
and  townships  of  the  state,  and  the  last  clause  provides  that  *'  this  act  ahail  not  Ap- 
ply to  any  taxes,  tbe  collection  of  which  is  regulated  by  a  local  law."  There  were 
and  are  several  special  laws  relating  to  the  collection  of  school  taxes  in  various 
parts  of  the  state.  Held,  that  the  act  of  1885  was  a  general  law,  applying  to  the 
whole  state,  exoe}it  in  so  far  as  obstructed  by  special  laws  pawfd  prior  to  the  new 
constitution,  and  was  not  repugnant  thereto. 

S.  Saxb. 

Const.  Pa.  art.  3,  }  7,  c1.  27,  provides  that  the  legislature  shall  not  enact  a  specl.-*l 
law  by  the  partial  repeal  of  a  general  one.  Article  9,  }  1,  provide?  that  taxes  sl.a.i 
be  levied  and  collected  under  general  laws.  The  act  of  June,  1885,  proTides  for  th« 
collection  of  taxes  in  the  borouglis  and  towns  of  the  state,  but  by  the  oonclndtnt^ 
clause  was  not  to  apply  to  any  taxes  the  collection  of  which  is  regulated  by  a  Imil 
law.  Jleld^  that  tbe  law  was  general  and  not  repugnant  to  the  above  sections  of 
tbe  constitution. 

8.  Taxation— CoLLECTiorc  of  Taxes— Repeal  or  Statute. 

Pennsylvania  act  June,  1885,  provitles  for  a  general  system  of  levyinj:  and  collect- 
ing taxes  throughout  the  state,  but  not  to  apply  to  any  taxes  collected  by  a  l<>ral 
law.  Act  Aiiril  21,  mi9,  (P.  L.  67,)  provides  a  method  of  collecting  taxes  in  oertaia 
parts  of  the  state.    Held^  that  it  was  not  repealed  by  the  act  of  1866. 

£rror  to  court  of  common  pleas,  Lancaster  county. 

Evans,  petitioner,  asked  for  a  fnandamus  to  compel  Phillipi,  defendant, 
one  of  the  school  directors  in  a  township  in  which  Evans  was  elected  tax  cul- 
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lector,  to  issue  the  warrant  to  coU^t  the  tax  to  him.    The  writ  was  denlfU ; 
whereupon  £yaDs  brought  this  writ. 
B.  K»  Martin,  fur  plaintiff  in  error.    M.  BrasitUr  for  defendant  in  error. 

Clark,  J.  The  plaintiff  in  error  was,  on  the  sixteenth  February,  1886, 
elected  tax  collector  of  tJie  township  of  Warwick,  in  Lancaster  county,  under 
the  provisions  of  the  act  of  twenty-fifth  June,  1885,  entitled  "An  act  i*egu- 
lating  the  collection  of  taxes  in  the  several  boroughs  and  townships  of  this 
commonwealth."  He  gave  bond,  which  was  approved,  and  now  claims  to 
perform  the  functions  oi  that  office.  Tlie  defendants  were  the  school  direct- 
ors of  the  same  township  for  the  s«tme  year;  and  although,  as  such  directors, 
they  levied  a  scliool  tax  for  the  year  1886^  they  refused  to  issue  their  warrant 
to  the  plaintiff  authorizing  him  to  collect  the  same,  but  delivered  a  certified 
duplicate  of  the  assessment  and  levy  to  one  £.  B.  Shirk,  treasurer  of  the  school 
board,  pursuant  to  the  act  of  twenty-first  April,  1869,  (P.  L.  87,)  under  the 
provisions  of  which  the  board  had  for  several  years  previously,  by  resolution, 
authorized  the  collection  of  the  school  taxes  of  the  said  district.  This  proceed- 
ing by  mandamm  was  thereupon  instituted  to  enforce  compliance  with  the  pro- 
visions of  tlie  act  of  1885. 

It  is  contended,  on  part  of  the  defendants,  that  the  act  of  twenty-fifth  June, 
1885,  is  in  conflict  with  section  7  of  article  3  of  the  constitution  of  the  cum- 
mon wealth,  prohibiting  local  and  special  legislation;  tliat  there  were  at  tiu^ 
time  of  the  pass^ige  of  that  act*  and  still  are,  local  and  special  acts  in  force  i  n 
various  parts  of  the  state,  relating  to  the  collection  of  school  taxes,  some  of 
them  relating  especially  to  Warwick  township;  and  that  the  concluding  clause 
of  the  last  section  of  the  act  of  1885,  wliich  provides  that  ''this  act  shidl  not 
apply  to  any  taxes,  the  collection  of  which  is  regulated  by  a  local  law,"  nec- 
essarily gives  to  the  statute  a  limited  and  local  effect  only.  But,  if  this  clause 
of  the  last  section  of  the  act  of  1885  had  been  omitted,  the  force  and  effect  of 
the  statute  would  certainly  have  been  the  same.  A  local  enactment,  as  a 
general  rule,  is  not  repealed  by  a  general  statute.  ''Barely,  if  ever," says  our 
Brother  Trunkbt,  in  MaUoy  v.  Keinhard,  34  Pittsb.Leg.  J.  275,  "does  a  case 
arise  when  it  can  justly  be  held  that  a  general  statute  repeals  a  lo<'al  statute 
by  mere  implication.  The  constitution  of  1874  upon  many  subjects  prohibits 
local  or  special  legislation,  but  it  changes  no  rules  relative  to  the  repeal  by 
legislation  of  local  laws  existing  when  it  was  adopted."  The  clause  which 
we  have  quoted  from  the  act  of  1885,  therefore,  does  not  change  the  effect  of 
that  statute  in  the  slightest  degree;  for,  as  we  have  said,  the  force  of  its  pro- 
visions would  have  been  precisely  the  same  if  it  had  been  omitted. 

The  single  question,  then,  is  whether  or  not  a  statute,  although  general  in 
form,  is  to  be  treated  as  a  local  one,  simply  beciiuse  of  the  intervention  of 
some  local  statute  unrepealed,  which  prevents  it  from  taking  general  effect. 
There  is  an  obvious  distinction  between  a  statute  which  upon  its  face  is  local 
and  special,  and  one  which,  although  general  in  form,  is  thus  obstructed  in 
its  application.  In  the  one  case,  the  local  law  cannot  become  general,  except 
by  a  re-enactment  in  general  form ;  while  in  the  other,  by  the  repeal  of  tht) 
local  law,  the  special  subject  affected  by  it  is  brought  under  the  general  law. 
the  operation  of  which  was  previously  obstructed.  Thus  the  act  of  twentj  - 
first  of  April,  1869,  could  be  extended  to  the  whole  state  only  by  the  re-enact- 
ment thereof  as  a  general  law;  but  the  act  of  twenty-fifth  June,  1885,  upon 
the  repeal  of  the  local  statutes  obstructing  its  operation,  would  ^po/acto  take 
effect  throughout  the  state.  The  latter  is  therefore,  in  this  modified  sense,  a 
general  law;  it  was  passerl  for  the  whole  state,  and  may,  upon  certain  coutin- 
gencies,  become  applicable  and  operative  throughout  the  state,  without  change 
or  amendment  thereof. 

Prior  to  1874,  the  legislature,  in  its  wisdom,  by  special  laws,  settled  the 
practice  of  the  courts  in  specified  parts  of  the  state,  prescribed  the  form  and 
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requirementB  of  affidavits  of  defense  in  actions  at  law»  established  methods  of 
procedure  in  the  laying  out  and  opening;  of  public  and  private  roads  in  certain 
counties,  etc.  These,  and  many  other  enactments  of  a  similar  character, 
which  in  the  mind  of  the  legislature  were  by  local  circumstances  made  neces- 
sary, are  still  upon  our  statute  books,  have  been  for  many  years  received  and 
iicquiesced  in  by  the  profession  and  the  people,  and  iheir  repeal  is  neither 
sought  for  nor  suspected.  Can  it  be  that  no  general  statute  can  be  constitu- 
tionally enacted  upon  any  one  of  the  various  subjects  embraced  in  this  great 
body  of  private  legislation,  without  an  express  repeal  of  every  local  provis- 
ion which  may  be  construed  to  prevent  its  general  application?  Peculiar 
and  special  provisions,  too,  have  been  made  from  time  to  time  by  local  stat- 
utes, prior  to  the  constitution  of  1874,  for  the  regulation  or  prohibition  of 
the  sale  of  intoxicating  liquors  in  many  of  the  townships,  boroughs,  and 
counties  of  the  commonwealth,  which  provisions  still  remain  unrepealed, 
and  are  admittedly  in  full  force.  Can  it  be  that  the  legislature  has  no  con- 
stitutional power  to  frame  a  general  law  regulating  the  liquor  traffic  in  the 
state  without  repealing  all  these  local  provisions?  Has  any  one  ever  sup- 
posed that  the  general  liquor  law  of  twelfth  April,  1875,  was,  upon  this 
ground,  an  invalid  enactment?  and  is  the  more  recent  act  of  May  13.  1887, 
popularly  known  as  the  **High  License  Law,"  to  be  set  aside  as  unconsUtn- 
tional  and  void  upon  similar  grounds? 

The  prohibitions  of  the  constitution  in  respect  of  special  legislation  are  pro- 
tective only.  That  instrument  did  not  repeal  local  statutes  whose  provisions 
were  inconsistent  therewith,  in  force  at  the  time  of  its  adoption.  Indiana 
Co.  V.  Agricultural  Soc,,  85  Pa.  St.  359.  It  merely  imposed  restrictions  on 
future  legislation.  Gas  Co,  v.  Chester  Co.^  97  Pa.  St.  476.  Kor  was  it  the 
intent  and  meaning  of  the  convention  that  all  future  legislation  was  condi- 
tioned upon  the  repeal  of  these  local  laws.  No  such  thing  can  be  found  in  the 
work  of  the  convention.  Such  has  not  been  the  understanding  of  the  profes- 
sion throughout  the  state.  All  of  these  local  statutes  were  in  conformity  with 
the  constitution  when  enacted,  and  they  are  valid  until  they  are  repealed;  and 
^e  think  that  the  legislature,  in  order  to  give  efficiency  to  a  general  law,  is 
not  bound  to  repeal  any  and  all  of  them  which  may  be  supposed  to  limit  its 
Application.  We  are  of  opinion,  for  the  reasons  we  have  expressed,  that  the 
act  of  June  25,  1885,  must  be  regarded  as  a  general  law  applying  to  the 
whole  state,  excepting  in  so  far  as  its  operation  is  obstructed  by  existing  local 
statutes  passed  prior  to  the  new  constitution,  upon  the  repeal  of  which  it  will 
take  effect  throughout  the  state. 

Nor  is  the  act  of  1885  obnoxious  to  clause  27,  §  7,  art.  3,  or  to  section  1. 
art.  9,  of  the  constitution.  What  we  have  already  said  is  sufficient  to  show 
why  no  such  conflict  exists.  We  hold  the  act  of  1885  to  be  a  general  law.  It 
is  a  general  law  relating  to  the  collection  of  taxes  in  the  lx>roughs  and  town- 
ships of  the  state.  Boroughs  and  townships  are  created  by  general  laws, 
and  are  the  proper  subjects  of  appropriate,  independent  gener^  legislation, 
as  such,  and  the  act  establishes  a  general  system  peculiarly  adapted  to  the 
convenience  and  necessities  of  the  municipal  divisions  named.  But  that  the 
act  of  1869  is  a  local  statute  admits  of  no  doubt  whatever.  It  expressly  pro- 
vides that  none  of  its  provisions  should  apply  to  the  cities  of  Pittsburgh  or 
Allegheny,  or  to  the  counties  of  Cumberland,  York,  Franklin,  Adams,  etc 
About  one-third  of  the  whole  state  is  permanently  excluded  from  the  operation 
of  the  act.  Nor  does  it  apply  to  all  of  the  school-districts  within  the  terri- 
tory which  it  does  embrace,  but  to  such  only  of  them  as,  by  resolution  of  the 
board  of  school  directors  therein,  may  authorize  the  collection  of  the  school 
tax  in  the  manner  therein  provided.  It  is  thus  limited  to  the  districts  that 
may  formally  accept  its  provisions;  and  according  to  the  doctrine  of  ticran^ 
ton  City's  Appeal,  113  Pa.  St.  176,  6  Atl.  Hep.  158,  it  must  be  regarded  as  s 
lociil  law.    A  law  is  said  to  be  local  and  special,  however,  not  because  of  the 
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new  constitution,  or  of  any  decision  under  it,  but  because  it  falls  within  the 
proper  definition  of  a  local  law,  both  before  and  since  1874. 

The  act  of  1885  had  therefore  no  application  to  the  collection  of  school  taxes 
in  Warwick  township  for  the  year  1886.  The  provisions  of  the  act  of  1885 
are  express  to  this  efteot.  It  would  have  had  no  application  to  that  township 
if  the  act  had  not  been  so  expressed.  The  taxes  were  collectible  under  the 
act  of  1869,  which  was  a  local  law  unrepealed  and  in  full  force.  The  judg- 
ment is  affirmed. 


Arndt's  Appeal. 

{Supreme  Court  of  Penntylvania,    October  8, 1887.) 

Judicial  Salvb— Cokfibmatiok— -Dklat  in  Distributing  Pbocsbos— Limitation  or 
AonoN— Intbrbst. 

In  Pennsylvania,  when  a  sale  of  real  estate,  for  the  payment  of  the  debts  of  an 
Intestate,  has  been  confirmed  by  the  orplians*  court,  the  rights  of  the  parties  are 
then  determined,  and  a  debt  constituting  a  valid  lien  at  the  time  of  confirmation 
will  not  be  barred  by  delay  in  distribntiiig  the  proceeds ;  and  interest  ceases  to  ran 
on  so  much  of  the  debt  as  the  proceeds  of  the  sale,  applicable  thereto,  are  safflcient 
to  pay. 

Appeal  from  orphans'  court,  Lebanon  county. 

Copp  A  8chock,  for  appellant.  /.  F.  S,  Oobin  and  A.  W.  Bhrgood,  for 
appellee. 

STERBErrr,  J.  In  May,  1872,  John  Shand  died  intestate  seized  of  several  par* 
'cels  of  real  estate,  and  letters  of  administration  were  duly  granted  to  his  widow, 
.Sarah  Shand.  At  the  time  of  his  decease  Shand  was  indebted  to  appellant  in 
4i  considerable  sum  on  account  of  mutual  dealings  theretofore  had  between 
ihem.  Appellant's  eUiim  wasduly  presented  to  the  administratrix,  but  she  had 
no  personal  assets  of  the  estate  with  which  to  pay  it.  In  May,  1874,  the  orphans' 
court,  on  her  petition,  ordered  the  sale  of  several  portions  of  the  real  estate 
for  the  payment  of  debts,  including  that  of  appellant.  Pursuant  to  the  order 
of  sale  two  of  the  pieces  were  sold,  and  on  report  thereof  made  to  the  court 
the  sales  were  confirmed  in  November  of  that  year.  The  fund  now  in  court 
for  distribution  is  the  proceeds  of  those  sales. 

It  is  a  fact  found  by  the  auditor,  and  not  controverted,  that  decedent,  at 
the  time  of  his  death,  was  indebted  to  appellant  in  the  sum  of  $1,566.77,  which 
debt  then  became  a  lien  on  the  real  estate  and  so  continued  until  the  confirma- 
tion of  sale  by  the  orphans'  court  in  November,  1874.  Prior  to  that  date  the 
claim  had  neither  lost  its  lien  nor  was  it  barred  by  the  statute  of  limitations. 
The  effect  of  the  sale  and  confirmation  by  the  orplians'  court  was  to  divest  the 
lien  of  the  debt  as  to  the  land  so  sold,  and  also  to  stop  interest  on  so  much  of 
the  debt  as  the  fund  realized  and  applicable  thereto  was  sufficient  to  pay. 
Ramsey^a  Appeal,  4  Watts,  71.  As  was  said  by  Mr.  Justice  Rogers,  In 
that  case :  "A  sale  under  an  order  of  the  orphans'  court  for  payment  of  debts 
is  a  judicial  sale,  and  has  been  assimilated,  in  several  ctises,  to  a  sale  made  by 
the  sheriff  under  process  of  a  court  of  law.  It  cannot  be  doubted  that  interest 
ceases  from  the  time  of  the  return  and  confirmation  of  a  sheriff's  sale,  and  I 
see  no  reason,  as  a  general  principle,  to  make  a  distinction  between  a  sale  by 
the  sheriff  and  a  sale  by  an  administrator  under  order  of  court.  The  land  is 
taken  from  the  heirs  to  pay  debts,  and  it  is  but  reasonable  when  the  money  is 
made  by  sale  of  the  property,  and  in  the  hands  of  the  officers  of  the  law,  that 
the  debt  should  be  considered  as  paid  to  the  extent  of  the  money  raised  by  the 
sale." 

The  rights  of  the  respective  parties  are  fixed  by  the  confirmation  of  sale. 
Lien  creditors  who  were  such  at  that  time  are  entitled  to  their  respective 
shares  of  the  fund  realized,  and  delay  of  the  court  in  decreeing  distribution 
cannot  deprive  them  of  their  rights.    If  there  is  any  question  as  to  the  lien  of 


Digitized  by 


Google 


634  ATLANTIC  HBFOBTEB.  [Ba. 

a  debt,  or  whether  it  is  barred  by  the  statute  of  limitations,  the  gtatuf  of  the 
claim  at  the  time  the  sale  was  confirmed  must  determine  it.  Whether  it  be  a 
debt  of  record  or  not,  if  it  was  then  a  lien  on  the  land  sold,  and  was  not  then 
barred  by  the  statute  of  limitations,  it  is  entitled  to  participate  in  the  dis> 
tribiition  of  the  fund,  provided  it  is  not  all  exhausted  by  prior  liens. 

We  think,  therefore,  that  the  distribution  recommended  by  the  learned 
auditor  is  correct,  and  that  the  court  erred  in  holding  that  appellanl^s  claim 
was  barred  by  the  statute  of  limitations  because  more  than  six  years  elaipsed 
between  the  death  of  the  intestate  and  the  date  of  distribution.  Appellant's 
claim  was  not  barred  by  the  statute,  nor  had  it  lost  its  lien  wlien  part  of  the 
land  incumbered  by  it  was  sold  by  order  of  court  for  the  very  purpose  of  pay* 
lug  it  and  other  debts  of  intestate.  By  the  act  of  the  court  in  contirming  the 
sales  the  rights  of  appellant  and  others,  as  they  then  stood,  were  fixed,  and, 
so  far  as  the  question  of  limitations  is  concerned,  they  were  unaffected  by  the 
subsequent  delay  in  distributing  the  fund.  The  rule  established  in  York's 
Appeal,  2  Atl.  Kep.  65,  does  not  apply  to  the  facts  of  this  case. 

Decree  reversed  at  the  costs  of  the  appellee,  and  it  is  now  ordered  that  tho 
funds  be  distributed  in  accordance  with  the  report  of  the  auditor. 


VowiNKUB  V.  Johnston  and  others. 
{StiprevM  Court  cf  Penntylvatda,    November  11, 1887.) 

1.  Husband  avd  Wifk— TBANSAcrioNs  in  Fbaud  of  Gbkditohb— Deed  of  Teobt. 

Tlie  wife  of  a  debtor  K&ve  notes  signed  by  her  husband  as  her  agent,  and  indorwd 
by  one  8.,  for  a  stock  of  goods,  and  entered  into  an  alleged  trust  agreement  wlrhd^ 
by  the  terms  of  which  her  husband  was  to  condnct  the  business,  at  a  salary  of  $2,000 
per  year,  and  upon  the  payment  of  the  notes  indorsed  by  8.  the  stock  was  to  beoom* 
the  sole  and  separate  property  of  the  wife.  Held  that,  In  law  and  in  fact.  Uie  traus- 
action  was  between  her  nusband  and  8.,  and  the  trust  waa  good  for  nothing,  as 
against  creditors. 

2.  Same— Validity  of  Notes  Executed  by  Wife. 

The  wife  of  a  debtor  gave  certain  notes  signed  by  her  husband  as  her  agent,  and 
indorsed  by  one  8.,  for  certain  goods  to  be  used  in  a  business  conducted  by  her  hus- 
band as  her  agent.  The  notes  were  paid  out  of  the  boslneai.  MM  that^  as  the  wife 
paid  nothing  for  the  goods,  the  notes,  as  against  her,  were  void. 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  was  a  feigned  issue  to  try  the  title  to  property  levied  on  by  the  sheriff. 
Charles  Yowinkle,  the  husband  of  the  plAintiff,  being  indebted  to  his  brother, 
gave  him  judgment  notes  to  the  amount  of  $20,000.  He  defaulted  on  the 
payments,  and  his  brother,  Frederick,  entered  up  judgment,  and  levied  on  the 
stock.  By  an  arrangement  between  the  parties,  the  creditor  took  the  stock, 
fixtures,  and  book-accounts,  and  discharged  the  judgments.  The  defendants 
in  this  suit,  being  creditors  of  plaintiff's  husband,  sued  him,  and  obtained 
two  judgments  against  him.  Meantime,  one  Streim,  a  fHend  of  the  insolv- 
ent, indorsed  notes  to  the  amount  of  $5,000,  signed  by  Charles  Yowinkle  as 
agent  of  his  wife,  in  consideration  of  which  Fivderick  Yowinkle  turned  over 
to  his  brother  $3*000  worth  of  goods  and  $2,000  of  fixtures.  The  name  on 
the  sign  was  changed  to  Charles  Yowinkle,  agent.  The  day  of  this  transfer 
the  following  paper  was  executed: 

**  Whereas,  Charles  Yowinkle  has  been  unfortunate  in  business,  and  is  now 
in  need  of  aid  for  the  maintenance  of  himself  and  family,  and  I.  John  Streim» 
am  desirous  of  aiding  him  so  that  he  may  regain  financial  standing;  and  do 
for  this  purpose  hereby  contribute  the  sum  of  five  thousand  dollars,  upon  the 
following  terms,  to-wit:  First,  The  said  sum  of  money  is  to  go  to  Pauline 
Yowinkle,  in  trust  for  the  following  purposes,  to-wit:  That  she  shall  use 
the  same  in  the  purchase  of  the  stock  and  fixtures  of  the  liquor  store,  No.  634 
Smithfield  street,  (at  a  price  already  agreed  upon;)  that  she  shall  emplov  her 
husband,  Charles  Yowinkle,  as  her  agent  to  conduct  the  said  business,  and 
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pay  him  for  his  services  the^um  of  two  thousand  dollars  per  year.  Second, 
Accurate  books  of  accounts  shall  be  kept,  and  I  reserve  the  rig! it  to  myself  to 
investigate  the  affairs  of  the  business  at  any  time;  and  should  it  become  ap- 
parent that  the  concern  is  a  losing  one,  then  I  retain  the  power  to  enter  and 
possess  myself  of  the  entire  stock  in  trade,  including  books  and  fixtures,  and 
to  declare  the  trust  at  an  end.  Third.  The  said  sum  of  five  thousand  doUara 
Ji  0eidenced  by  my  indorsement  of  promissory  notes  of  even  date  herewith^ 
each  payable  in  thirty  days  in  succession  from  the  note  preceding,  and  upon 
the  payment  by  said  Pauline  Vowinkle  of  the  whole  of  said  series  of  notes^ 
•he  is  to  become  the  entire  and  sole  owner  of  said  stock  and  fixtures  without 
any  control  of  her  said  husband,  and  for  her  sole  and  separate  use. 

*' Witness  my  hand  and  seal  this  twenty-sixth  day  of  November,  1884. 

•  "JohnStrsim, 

**!  accept  the  within  trust. 
"Pauline  Vowinkle." 

The  salary  of  the  husband,  the  expenses  of  the  business*  and  the  indorsed 
notes  aa  they  matured  were  paid  out  of  the  business,  as  conducted  by  the  hus- 
band. The  sheriff  levied  upon  the  goods  thus  transferred,  and  plaintiff 
claimed  them  as  trustee  under  the  above  agi*eement.  After  the  plaintiff  had 
introduced  her  evidence  and  rested,  the  defendants  moved  for  a  compulsory 
nonsuit,  which  the  court  ordered.    Plaintiff  brings  error. 

Montooth  Bros,  and  West  McMurray,  for  plaintiff  in  error. 

A  married  woman  may  be  a  trustee.  Perry,  Trusts,  §§  48, 49 ;  Still  v.  Rnby^ 
35  Pa.  St,  378;  Dtmdas  v.  Biddle,  2  Pa.  St.  160.  The  situation  of  the  par- 
ties and  the  whole  contract  are  to  be  considered.  2  Pars.  Cont.  499,  note  5» 
pp.  501»  503.  A  writing  should  be  supported  rather  than  defeated.  Brown 
T.  Slater,  16  Conn.  192;  Pugh  v.  Leeds,  Ckiwp.  714.  Trusts  are  favored  by 
law,  doing  harm  to  no  one.  Broitm  v.  Williamson,  36  Pa.  St.  340;  Eyiich 
T.  Hetrick,  13  Pa.  St  491;  NorrU  v.  Johnston,  5  P^.  St.  289. 

S.  Schoyer,  Jr.^  and  W,  R.  Errett,  for  defendants  in  error. 

A  writing  of  this  chaiacter  is  not  proof  of  the  facts  set  out  in  it.  If  sus- 
tained by  other  evidence  it  may  establish  the  facts.  Gillespie  v.  Miller,  37 
Br.  St  248.  Whoever  has  the  right  to  give  has  the  right  to  dispose  of  tho 
same  as  he  pleases.  Holdship  v.  Patterson,!  ^^  aits,  548;  Ashurst  v.  Givent. 
5  Watts  &  S.  328;  Broitm  v.  Williamson,  36  Pa.  St.  338.  A  married  woman 
may  be  trustee,  but  cannot  deal  with  tlie  estate  vested  in  her.  Hill,  Trustees^ 
48;  Perry,  Trusts,  §§  662. 663;  Eshleman's  Appeal,  65  Pa.  St.  313.  Withodi 
her  separate  estate  is  pledged  for  debt,  a  married  woman  cannot  buy  on  credit, 
or  lay  claim  to  her  subsequent  earnings  or  her  husband's  earnings.  Hess  r. 
Brottm,  111  Pa.  St  124,  2  Atl.  Rep.  416;  Keeney  v.  Good,  21  Pa.  St  355; 
Gamber  v.  Gamber,  18  Pa.  St.  366;  Auble's  Adm'r  v.  Mason,  35  Pa.  St  261* 
Her  title  must  be  clear,  and  not  admit  of  a  reasonable  doubt.  Cases  supra^ 
An  arrangement  to  put  a  woman  forward  on  borrowed  capital  to  trade  for  her 
husband's  benefit  cannot  withstand  the  scrutiny  of  her  husband's  creditors^ 
Hallowell  v.  Sorter,  35  Pa.  St.  375;  Pier  y.Siegel,  15  Wkly.  Notes  Gas.  480. 
See  Blum  v.  Boss,  19  Wkly.  Notes  Cas.  386, 10  Atl.  Rep.  32.  "We  would  have 
to  allow  the  wife  to  acquire  and  bold  property  on  her  personal  credit,  and  hold 
and  own,  as  against  creditors,  the  labor  and  earnings  of  her  husband." 

Feb  Cubiam.  The  deed  of  trust  in  this  case  was  a  mere  sham  and  worth<^ 
leas*  Mrs.  Vowinkle  paid  nothing  for  the  goods  in  question,  and  her  hus- 
band's note  to  Streim  was,  as  against  her,  void.  The  transaction  was,  in  fact 
and  law,  between  the  husband  and  Streim,  and  the  trust  but  a  flimsy  cover» 
that  was  good  for  nothing  aa  to  creditors.    The  judgment  is  affirmed. 


Digitized  by 


Google 


686  ATLANTZO  BEFOBTSB.  [Pa. 

Appeal  of  Njsel  and  others. 

(Supreme  Qnuri  of  PenmylvanUi,    November  11, 1887.) 

Principal  attd  Scbett— Fobbkaraitcs— fisLSASB. 

A  petition  to  compel  the  administratrix  of  a  surety  on  a  deceased  gnardian's  bond 
to  sell  real  estate,  to  pay  a  judgment  recovered  on  the  bond,  was  resisted  on  the 
ground  that  the  suretv  had  been  released  by  the  negligence  of  a  subsequent  gaaid- 
lan  in  not  enforcing  the  claim  against  the  principal,  and  that  the  judgment  against 
the  principal,  upon  which  the  judgment  against  the  surety  was  founded,  was  ob- 
tained after  the  latter's  release,  and  without  notice  to  his  administratrix.  The  court 
refused  to  dismiss  the  petition,  on  the  ground  that  tiie  mere  forbearance  of  the  sub- 
sequent guardian  to  avail  himself  of  the  means  of  satiafaetion  of  the  claim  would 
not  release  the  surety.    Mefd  not  error.  ^ 

Appeal  from  orphans'  court,  Allegheny  county. 

On  the  thirtieth  day  of  March,  1859,  William  Oliver  was  appointed  guard- 
ian of  William  and  Harvey  Neel,  minor  children  of  Harvey  Neel,  deceased. 
William,  appellant's  inte8tate»  and  uncle  of  the  appellees,  became  surety  on 
Oliver's  bond  in  the  sum  of  $20,000.  Oliver  died  June  20, 1875,  intestate. 
William  Neel,  the  surety,  died  March  18,  1880,  intestate.  After  the  death  of 
Oliver,  Dr.  John  A.  Stone  was  appointed  guardian  in  his  stead.  Some  time 
afterwards  he  (Stone)  entered  into  a  contract  with  Oliver's  administrator,  bj 
which  he  agreed  to  allow  Oliver  to  retain  the  balance  due  the  Neel  minors 
until  the  youngest  ward  became  of  age.  No  security  was  taken.  More  than 
five  years  elapsed,  when  the  time  fixed  for  payment  arrived,  and  Oliver  re- 
sisted payment,  pleading  the  statute  of  limitations.  This  plea  was  overruled 
by  the  orphans'  court»  but  prevailed  in  the  supreme  court.  Suit  was  then 
brought  on  the  bond  of  Oliver  against  the  administratrix  of  the  surety,  judg- 
ment was  recovered,  and,  on  writ  of  error,  was  aifinned.  It  was  subsequently 
discovered  that  William  and  Harvey  Keel,  plaintiffs  in  the  suit  on  the  bond, 
had  in  March,  1883,  assigned  their  entire  claim  against  the  estate  of  the  bonds- 
man to  Dr.  Stone,  their  guardian.  The  orphans'  court  permitted  appellees  to 
testify  that  this  assignment  to  Dr.  Stone  was  without  consideration,  and  only 
made  for  convenience  in  collecting  the  money  for  his  wards.  The  court  re- 
fused to  consider  the  assignment.  The  answer  of  Mrs.  Nancy  Neel,  for  her- 
self and  children,  admits  recovery  of  judgment,  but  denies  liability,  alleging 
want  of  interest  or  right  in  the  petitioners, — they  having  assigned  all  their 
interest  in  the  claim  long  before  the  recovery  of  judgment  to  Dr.  Stone*  as 
against  whom  appellants  have  a  complete  defense;  and  further  allying  igno- 
rance of  these  facts  on  the  part  of  appellants  at  the  time  the  judgment  was 
recovered,  and  denying  all  liability  to  petitioners.  Appellants  also  asked  to 
have  the  claim  against  the  estate  of  Dr.  Stone  assigned  to  them  in  case  a  re- 
covery was  had  against  them.  This  the  court  refused,  and  entered  a  decree 
for  the  sale  of  the  real  estate  of  William  Neel,  deceased,  to  satisl^  the  claim 
against  his  principal. 

.  The  court  rendered  the  following  opinion:  '*It  may  be  conceded  that  the 
widow  and  heirs  of  William  Neel,  deceased,  have  a  right  to  raise  the  same 
questions  here  which  they  could  have  raised  had  they  been  parties  to  the  ac- 
tion at  law  against  the  administrator;  but  the  questions  raised  here,  with  the 
•exception  of  that  relating  to  the  formal  assignment  made  by  William  and 
Harvey  Neel  to  Dr.  Stone,  which  has  no  merit,  are  substantially  those  raised 
and  decided  there,  and  must  have  the  same  answer.  The  liability  of  Will- 
iam Neel  as  surety  was  for  the  default  of  William  Oliver,  as  guardian;  and 
while  a  failure  on  the  part  of  Dr.  Stone  to  avail  himself  of  the  means  of  satis- 
faction of  his  claim  would  certainly  relieve  the  mortgage,  yet  mere  forbear- 

>Mere  neglect  to  bring  suit  or  to  take  active  efforts  to  collect  the  amount  of  a  note 
from  the  principal  maker,  at  the  request  of  the  surety,  is  not  sufficient  to  dischai^  the 
latter.    Benedict  v.  Tboe,  (Minn.)  36  N.  W.  Rep.  10,  and  note. 
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anoe  to  preserve  the  lien  of  the  claim,  which  the  supreme  coart  held  his  con-' 
duct  to  amount  to,  will  not  relieve.  Kindts^  Appeal,  102  Pa.  St.  441.  As 
between  Dr.  Stone  and  his  wards,  this  forbearance  may  amount  to  negligence 
which  will  justify  a  surcharge,  because  Dr.  Stone  was  acting  in  arepresenta^ 
live  capacity,  and  his  wards  incapable  of  taking  careof  their  own  interests  ex- 
cept through  him;  but  thesurety  must  answer  for  his  principal's  default,  and 
his  own  security  made  it  his  duty  to  quicken  the  action  of  the  creditor.  For 
these  reasons  the  prayer  of  the  petition  must  be  granted." 
/.  McF.  Carpenter,  for  appellants.     Weir  dk  Qarriaon,  for  appellees. 

Per  Curiam.  The  opinion  of  the  court  below  seems  to  have  so  thoroughly 
and  correctly  disposed  of  this  case  as  to  leave  to  us  nothing  to  do  but  concur 
in  it.  The  appeal  is  dismissed,  and  the  decree  affirmed,  at  Uie  costs  of  the  ap- 
pellants. 


Dbtzel  9.  ScHOMAEER  and  others. 

{Supreme  Court  of  Pennsylvaniii.    November  11, 1887.) 

liiMrrATioN  OF  Acnons— Open  AoconsT— AcKNowLSDOMEZfT. 

In  an  action  on  an  account,  defendant  pleaded  the  statute  of  limitations.  Plain- 
tiff's evidence  was  that  defendant  frequently  promised  to  pay  the  debt  between  the 
time  it  accrued  and  the  commencement  of  the  suit.  Defendant's  evidence  was  thai 
be  never  denied  the  debt,  but  never  promised  to  pay  it.  The  court  instructed,  in 
substance,  that  if  defendant,  within  six  years  after  tlie  debt  became  due,  acknowl- 
edged or  admitted  it,  and  within  six  years  after  the  first  acknowledgment  again  ac- 
knowledged and  admitted  the  debt,  and  that  the  last  acknowledgment  was  within 
six  years  before  the  bringing  of  the  suit,  then  the  debt  sued  on  was  never  barred; 
and  if  there  was  no  uncertainty  about  the  debt  and  the  amount,  and  the  acknowl- 
edgments and  admissions  were  clear,  distinct,  and  unequivocal,  and  consistent  with 
an  intention  to  pay,  then  they  would  find  for  the  plaintiffs.    Il^d  not  erroneous. 

Error  to  court  of  common  pleas,  Allegheny  county. 

From  March  13, 1884,  to  September  8,  1885,  the  defendant  below  had  a 
running  account  with  the  plaintiffs,  who  are  flour  merchants,  and  at  that 
date  he  had  received  goods  amounting  to  $4,688.28,  and  had  paid  on  account 
^,099.53,  leaving  a  balance  of  6538.75.  About  the  latter  date  the  defendant, 
who  ran  a  baking  business  in  Sharpsburg,  failed,  and  all  his  property,  in- 
cluding his  household  furniture,  was  sold  out  by  the  sheriff.  He  continued 
to  keep  a  little  cake  shop,  and  was  thus  employed  when  Mr.  Langenheim, 
shortly  after  the  sheriff's  sale,  called  on  him,  and  alleges  that  Detzel  promised 
to  pay  the  debt.  Afterwards,  and  up  to  the  time  the  suit  was  brought,  the 
parties  had  several  interviews,  and  defendant  never  denied  the  debt.  On  the 
trial,  defendant  claimed  he  never  promised  to  pay  the  debt,  and  pleaded  the 
statute  of  limitations.  The  only  evidence  in  the  case  was  that  of  one  Langen- 
heim,  successor  to  plaintiffs,  and  of  defendant.  There  was  a  verdict  and 
judgment  for  plaintiffs  for  S875.46,  and  defendant  brings  error,  and  made  the 
following  assignments:  The  court  erred  in  refusing  to  instruct  the  jury 
*'that,  taking  all  the  evidence  in  this  case,  the  plaintiffs  cannot  recover." 
The  court  erred  in  affirming  the  plaintiffs'  second  point,  viz.:  "That,  if  the 
jury  find  from  the  evidence  that  the  defendant,  within  six  years  after  the  debt 
became  due,  acknowledged  or  admitted  the  same,  and  within  six  years  after 
the  first  acknowledgment  again  acknowledged  and  admitted  the  debt,  and 
that  the  two  acknowledgments  occurred  within  six  years  of  each  other,  and 
the  last  acknowledgment  within  six  years  before  the  bringing  of  the  suit 
in  this  case,  then  the  debt  sued  on  in  this  case  was  never  barred,  and  the  ver- 
dict must  be  for  the  plaintiffs  for  the  full  amount  of  the  debt,  with  interest  to 
date.  AflSrmed,  if  there  was  no  uncertainty  about  the  debt  and  the  amount, 
and  the  acknowledgment  and  admission  were  clear,  distinct,  and  unequivo- 
cal* and  consistent  with  an  intention  or  promise  to  pay  it." 
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A.  M.  Watson,  for  plaintiff  in  error.    Oearge  BhiroM,  8d,  for  deftodant  in 

error. 

Per  Curiam.  Langenheim^s  testimony  was  sufficient  to  carry  this  case  to 
the  j  ury.  He  swears  positively,  not  only  that  the  defendant,  from  time  to  time, 
acknowledged  the  rectitude  of  the  account  in  suit,  but  also  repeatedly  prom- 
ised to  pay  it.  Nor  is  there  any  question,  from  his  testimony,  but  that  said 
acknowledgment  and  promise  were  made  within  six  years  of  the  commence- 
ment  of  the  present  action,  and  if  that  testimony  was  believed  by  the  jury«  as 
it  seems  to  have  been,  it  was  sufficient  to  bar  the  statute.  Judgment  af- 
firmed. 


McFADDEN  V,  RSYNOLDB. 
{Supretne  Court  of  Peniuyfvania.    November  11, 1887.) 

i.  WmtiP*— Privilegb— QuESTiow  Tending  to  Criminate. 

In  an  action  for  breach  of  promise,  a  witness  was  asked  whether  the  plaintiff  wai 
a  chaste  woman.  Heid,  a  proper  question,  which  he  could  answer  catcscorically 
without  criminating  himself. 

2.  Same—Cbiminal  PRoeEcnrioN  Barred. 

A  witness  was  asked  in  a  breach  of  promise  case  whether  or  not  he  had  connectioii 
with  the  plaintiffon  a  certain  day  more  than  two  vears  previous,  ffeldf  that  though, 
to  a  prosecution  for  the  crime,  he  conld  plead  the  statute  of  limitations,  ne  coidd 
not  be  compelled  to  answer  the  question. 

8.  Trial— Instructions— Depreoatino  Rulings  of  Supreme  Court. 

The  trial  court  instructed  the  jury  that  he  gave  them,  with  some  regret,  the  law 
as  it  was  laid  down  in  the  decisions  of  the  supreme  court,  that,  in  a  suit  for  breach 
of  promise,  the  birth  of  a  child  niiglii  not  be  proved,  to  aggravate  the  damagei. 
He  further  told  theai  they  might  consider  all  the  oircumstancea;  that  they  were 
allowed  to  consider  the  disgrace,  the  feelings  of  misery,  apart  from  the  child  being 
born  ;  and  made  many  similar  comments.  Beld^  that  a  trial  judge  shonld  not  tell 
the  jury  that  he  regrets  the  state  of  the  law,  or  practically  take  away  all  its  affeci  by 
observations  which  inflame  the  jury  into  disregarding  it. 

Erix>r  to  court  of  common  pleas,  Allegheny  county. 

This  was  an  action  on  the  case  for  breach  of  promise  of  marriage,  in  irhlch 
the  plaintiff  recovered  a  verdict  of  1^1,100  on  January  22, 1887.  During  the 
trial  John  McGonnell,  a  witness  for  defendant,  was  asked  if  he  had  not  had 
carnal  knowledge  of  plaintiff  on  a  certain  day  more  than  two  years  previous* 
He  declined  to  answer,  on  the  ground  that  the  answer  might  criminate  liim- 
self.  The  court  declined  to  compel  the  witness  to  answer,  but  ruled  that  he 
need  not.  It  was  admitted  that  no  prosecution  had  ever  been  instituted 
against  the  witness,  and  at  the  time  the  question  was  asked  the  statute  <tf 
limitation  had  barred  a  prosecution.  The  defense  in  the  case  was  that  plain* 
tiff  W2(8  an  unchaste  woman  both  before  and  after  the  alleged  promise  of  mar- 
riage. The  defendant  in  this  case  had  been  criminally  prosecuted  by  the 
plaintiff  for  seduction,  and  had  served  15  months  in  the  penitentiary  therefor. 
On  his  release  he  was  arrested  on  the  writ  of  capias  issued  by  plaintiff  In  the 
present  action  of  breach  of  promise.    The  charge  of  the  court  was  as  follows: 

"Very  much  evidence  has  been  admitted  in  this  case,  and  very  much  has 
been  said  with  reference  to  that  evidence  that  has  nothing  at  all  to  do  with 
the  case,  under  the  decisions  of  the  courts  of  Pennsylvania;  and  the  roost  of  the 
argument  of  the  counsel  for  plaintiff,  who  has  just  addressed  you,  was  based  on 
aggravating  circumstances, — something  the  law  does  not  allow  us  to  consider. 
I  SHy  very  frankly,  my  own  opinion  would  be  different,  but  I  am  bound  by  the 
decisions  of  the  supreme  court  of  Pennsylvania,  which  differ  very  radically 
from  the  decisions  of  the  supreme  court  of  some  other  states.  In  Massachu- 
setts, for  instance,  and  in  some  other  states,  the  fact  that  a  woman  is  seduced, 
and  a  child  born,  and  publicity  given  to  the  matter,  and  disgrace  and  other 
troubles  and  annoyances  brought  about  by  reason  of  the  seduction  and  biith 
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of  the  child,  may  be  considered  by  the  jnry;  yet  in  this  case  it  cannot,  aad,  if 
objection  had  been  interposed  at  the  proper  time  and  in  the  proper  way,  I 
aliould  haye  excluded  all  that  testimony. 

^At  common  ]aw  a  woiimn  could  not  recover  for  seduction;  no  action 
could  be  brouglit  by  her,  and  simply  for  the  reason  that  slie  was  just  as  much 
an  offender  against  the  moral  law  as  the  man,  and  the  law  did  not  take  into 
consideration  the  fact  of  their  ages.  It  was  an  act,  generally,  which  in  itself 
was  a  moral  wrong,  and  each  party  was  equally  guilty;  and  whether  one  was 
fifteen  and  the  other  twenty-five  made  no  difference  as  far  as  the  breach  of 
morals  was  coni*erne<l.  The  father  could  maintain  an  action,  and  it  was  based 
on  the  loss  of  services  only ;  but  tliQ  courts,  in  their  liberality,  allowed  large  dam- 
ages to  be  given,  away  beyond  the  value  of  the  actual  services,  with  the  idea  of 
undei*taking  to  make  some  compensation  commensurate  to  the  damage  done. 
Up  until  1843  the  seduction  of  a  girl  under  promise  of  marriage,  or  of  a  girl  un* 
der  twenty-one  years  of  age,  was  no  criminal  offense, — not  differing  from  what 
it  would  be  if  it  were  the  seduction  of  a  woman  over  twenty-one  years  of  age; 
but  in  ihat  year  the  act  whs  passed  to  which  ttie  gentleman  has  referred,  and 
under  which  the  defendant  was  tried  in  ti^  quarter  sessions.  I  will  read  a 
short  extract  from  a  decision  by  Judge  Lewis,  who  was  afterwards  on  the 
supreme  bench,  with  reference  to  the  passage  of  that  act,  and  its  effect  and 
purpose :  *  This  indictment  contains  two  counts.  The  first  charges  the  defend- 
ant with  the  offense  of  fornication  and  bastardy;  the  second  charges  him  with 
tlie  crime  of  seduction,  under  the  act  of  assembly  of  the  nineteenth  of  April, 
1843.  By  the  provisions  of  that  act,  the  seduction  of  any  female  of  good  re- 
pute under  twenty-one  yeiirs  of  age,  with  illicit  connection  under  promise  of 
marringe,  is  made  an  indictable  offense,  punishable  by  a  fine  of  not  exceeding 
five  thousand  dollars,  and  solitary  confinement  in  the  penitentiary  for  not  less 
than  one  year,  and  not  longer  than  three  years.  The  act  of  assembly  was 
loudly  called  for  by  the  frequent  perpetration  of  this  great  public  and  private 
wrong.  Its  purposes  are  high  and  holy,  and,  in  order  that  it  may  be  preserved 
upon  our  statute  book  as  a  shield  for  youth  and  innocence,  it  ought  to  receive 
such  consideration  as  shall  effectually  prevent  alxindoned  profligacy  from  turn- 
ing it  into  a  weapon  of  offense  for  tlie  purpose  of  accomplishing  other  objects 
than  that  intended  by  tiie  legislature.  Seduction  by  means  of  a  promise  of 
marriage  may  not  differ  in  principle  from  other  bi-eaches  of  solemn  engage- 
ments, because  all  breaclies  of  promise  are  alike  forbidden  by  the  law  of  God 
and  by  the  rule  of  sound  morality;  but  there  is  a  great  difference  in  the  de- 
^ee  of  wrong  inflicted  upon  society,  and  upon  the  individual  who  is  induced 
to  confide  in  the  promise,  and  to  surrender  to  her  destroyer  all  that  is  esti- 
mable in  woman,  and  all  that  makes  her  existence  even  tolerable.' 

"There,  you  see,  in  a  criminal  case  it  must  not  only  be  alleged,  but  must  be 
proven,  that  the  promise  of  marriage  was  the  inducing,  cause  to  the  criminal 
conneQtion,  and  unless  that  be  shown,  although  the  girl  may  be  under  twen- 
ty-one years  of  age,  it  is  not  within  that  statute;  but  wherever  it  is  the  in- 
ducing cause,  as,  to  put  it  plainly  and  tersely,  if  a  man  wonld  say  to  a  woman, 
*  If  you  will  allow  me  to  have  connection  with  you,  I  will  marry  you,'  it  would 
be  clearly  and  squarely  within  the  statute.  But  where  that  is  the  case  in  a 
criminal  action  under  the  civil  law.  although  she  be  under  twenty-one  yeara  of 
age,  the  woman  would  not  have  a  right  of  action  in  her  own  name,  because 
it  is  an  immoral  consideration,  and  this,  even  though  the  fact  be  that  she 
submitted  herself  to  the  wiles  or  lusts  of  a  man,  and  a  child  was  subsequently 
born,  and  she  was  thereby  exposed  to  disgrace,  incumbered  with  his  child, 
and  he  refused  to  even  recognize  or  participate  in  the  support  of  it. 

"XoW;  gentlemen,  the  first  question  is,  was  there  a  promise  of  marriage  in 
this  case?  If  there  was,  was  this  intercourse  allowed  because  of  the  prom- 
ise? That  is  to  say,  is  it  to  be  treated,  under  the  evidence,  as  the  mere  consid- 
eration of  this  illicit  intercourse?    If  it  was,  we  are  bound  to  tell  you  the 
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plaintiff  eannot  recoyer.  Wbere  a  man  engages  himaeif,  either  expreaalj  or 
impliedly,  to  a  g^l  or  woman,  and  particularly  a  girl  under  twenty-one  years- 
of  age,  secures  her  confidence,  and  she,  relying  on  the  fact  that  if  anything^ 
should  occur,  or  having  confidence  in  his  honor  and  integrity,  submita  her 
person  to  his  lusts,  so  far  as  I  know,  and  so  far  as  I  am  ready  to  say  id  this- 
case,  the  plaintiff  is  not  precluded  from  sustaining  an  action  for  breach  of 
promise;  and  although  it  is  true  that  in  such  a  case  we  are  bound  to  tell  yoa 
that  the  fact  that  a  child  was  born  is  itself  not  to  be  taken  as  an  aggravation,, 
if  you  are  satisfied  that  this  defendant  has  acted  unfairly  and  improperly,  and 
taken  undue  advantage  of  the  position  he  put  himself  in,  in  his  treatment  of 
her,  you  may  consider  those  circumstances, in  your  verdict, — not  that  a  child 
was  born,  not  that  the  woman  may  have  been  incumbered  with  the  support 
of  it,  not  that  it  would  increase  her  disgrace;  but  the  conduct  that  he  was 
guilty  of,  deceiving  and  duping  her  in  the  promise  that  he  made,  and  his- 
conduct  in  connection  with  everything  that  surrounded  the  transaction. 

*'  We  cannot  say  to  you  to  give  $100  because  this  girl  has  lost  $100.  If  she- 
had  gone  to  work  and  bought  wedding  dresses,  had  engaged  a  wedding  sup- 
per that  cost  money, — poor  misei-able  compensation  as  that  would  be, — it 
would  be  some  standard  of  damages.  A  man  is  hurt  upon  a  railroad.  We 
say,  first,  you  are  to  give  him  his  expenses, — money  paid  for  medicine.  If  he- 
has  employed  a  doctor  who  charged  him  twenty,  fifty,  or  a  hundred  dollars, 
those  things  you  must  allow  anyway,  because  they  are  direct.  But  there  is  a 
field  beyond  that  in  all  these  cases.  In  one,  it  is  for  the  sufferings  that  a  per- 
son may  have  undergone.  I  mean  a  case  where  a  party  is  injured  person- 
ally, — physically, — and  the  effect  it  may  have  upon  his  i^ter  life.  Here  you 
are  allowed  to  consider  the  disgrace,  the  feelings  of  misery,  apart  now  from 
the  child  being  born, — the  suffering  that  this  girl  may  have  undergone  by  rea- 
son  of  this  breach  of  contract,  if  one  took  place,  and  the  humiliation  that  she- 
endured,  and  the  public  stigma  that  the  breach  of  the  contract  naay  have 
brought  to  her.  Upon  this  subject  I  give  you  the  law  in  its  stringency,  andr 
I  must  say,  with  some  regret,  but  I  cannot  help  it,  ahd  it  is  your  duty  to  ap- 
ply it  to  this  case.  The  supreme  court  said,  away  back  in  1845:  *  The  decis- 
ion of  the  point  before  us  seems  to  be  founded  in  the  true  principles  of  the- 
action.  The  mind  is  indeed  at  first  inclined  to  doubt  it  by  the  inequality  of 
the  consequences  of  seduction  which  are  borne  by  the  feebler  party,  and  pro- 
duced by  her  confidence  in  the  promise  whose  breach  is  the  ground  of  the  ao- 
tion.  Still,  illicit  intercourse  is  an  act  of  mutual  imprudence,  and  the  law 
makes  no  distinction  between  the  sexes  as  to  the  comparative  infirmity  i^ 
their  common  nature.  A  woman  is  not  seduced  against  her  consent,  how- 
ever basely  it  may  be  obtained,  and  the  maxim  nonJU  ifijuria  is  as  applica^ 
ble  to  her  as  to  a  husband  whoseoonsenttohisowndishonor  bats  his  action  for 
<sriminal  conversation.  This  maxim  runs  through  a  variety  of  actions,  such  as 
those  for  injury  from  mutual  negligence,'  eta;  and  goes  on  to  say:  *  It  a  wo- 
man cannot  make  her  seduction  a  ground  of  recovery  directly,  how  <^  she 
make  it  so  indirectly?  Parties  may  show  their  circumstances  and  condition 
in  life  as  a  matter  of  aggravation  or  mitigation,  but  these  have  no  connection 
with  their  participation  in  the  act  complained  of,  and  no  court  haa  gone  f ur^ 
ther.*  The  learned  judge  may  have  been  right  then,  but  a  number  of  courts 
of  high  respectability  have  gone  further  since.  This  case  was  again  affirmed 
in  1849.  when  it  was  held  that  a  promise  to  marry  on  an  illegal  consideration 
is  virtually  void;  that  it  was  proper  that  all  the  evidence  should  be  submitted 
to  the  jury,  etc.  The  court  charged  the  jury  substantially  as  I  have  eharged 
you.  The  defendant  produced  a  letter  on  the  trial  that  showed  beyond  a 
doubt  that  the  illicit  intercourse  was  had  by  reason  of  the  promise  of  mar- 
riage, but  the  court  ignored  that  fact,  and  submitted  it  to  the  jury  to  say 
whether,  under  all  the  circumstances,  it  was  a  case  of  mere  quid  pro  quo^ 
and  a  consideration  for  the  promise,  or  whether  they  might  not  have  been  ea- 
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gaged,  and  an  advantage  taken  of  her  bj  reason  of  her  confidence  in  him, 
and  not  by  the  simple  promise  of  marriage.  Although  an  action  for  a  breach 
of  promise  of  marriage  is  an  action  of  contract,  yet  the  circumstances  which 
attend  its  breach  before,  at  the  time,  and  after,  may  be  given  in  evidence  in 
aggravation  of  damages.  This  I  have  never  known  to  be  disputed;  and  so 
far  has  this  principle  been  extended  that  Chief  Justice  Paksons,  in  Paul  v. 
Frazier,  3  Mass.  71,  ruled  that,  where  seduction  has  been  practiced  under  color 
of  a  promise  of  marriage,  the  jury  may  consider  it  to  aggravate  the  damages 
in  an  action  on  the  contract. " 

W.  D.  Moore  and  F.  G.  McGirr,  for  plaintiff  in  error. 

Green,  J.  We  are  not  prepared  to  hold  that,  where  a  witness  is  asked 
upon  the  stand  to  say  whether  he  has  committed  a  crime,  he  shall  be  com- 
pelled to  do  so  simply  because  he  may,  if  a  prosiecution  for  that  crime  is 
subsequently  instituted  against  him,  plead  the  statute  of  limitations  in  de- 
fense. It  seems  to  us  he  is  protected  against  criminating  himself  in  such  a 
manner  as  to  subject  himself  even  to  a  prosecution.  Were  he  compelled  to 
answer  the  question  as  a  witness,  his  answer  would  be  sufficient,  when  tes- 
tified to  by  others  who  heard  it,  to  lay  before  a  nuigistrate,  who  could  com- 
mit him  to  prison  to  answer  the  charge,  in  default  of  bail.  It  would  be  also 
sufficient  to  place  before  a  grand  jury,  who  could  find  an  indictment  against 
him  upon  mere  proof  of  his  extorted  answer.  He  could  thereupon  be  com- 
pelled to  appear  in  a  criminal  court  to  answer  the  charge,  and  would  be 
obliged  to  employ  counsel  to  defend  him.  He  would  necessarily  undergo  all 
the  expense  and  trouble,  besides  suffering  the  shame,  perhaps  the  ignominy, 
of  defending  himself  against  a  criminal  accusation  made  by  his  own  mouth 
against  himself,  because  he  was  coerced  to  do  so  by  the  peremptory  order  of  a 
court  clothed  with  power  to  commit  him  indefinitely  to  prison  for  contempt  in 
case  of  disobedience.  At  least,  he  would  be  obliged  to  plead  the  statute  of  lim- 
itations, and,  if  the  crime  were  infamous,  an  acquittal  on  such  a  plea  would  be 
scarcely  better  than  a  conviction.  We  have  never  held  that  a  witness  might 
be  compelled  to  criminate  himself  in  such  circumstances,  and  with  our  pres- 
ent views  we  decline  to  hold  so  now.  The  first  assignment  of  error  is  there- 
fore dismissed. 

The  second  assignment  is  better  taken.  The  witness  could  have  answered 
the  question  whether  the  plaintiff  was  a  chaste  woman  categorically,  without 
criminating  himself  necessarily.  If  he  answered  that  she  was  not  chaste,  and 
was  then  asked  as  to  bis  means  of  knowledge,  he  could  have  pleaded  his  priv- 
ilege, if  the  further  answer  would  criminate  him.  But  as  he  might  have 
known  the  fact  in  other  ways  than  by  any  persona]  experience  of  his  own, 
we  think  he  was  bound  to  answer  the  question  as  it  was  put,  and  we  there- 
fore sustain  the  second  assignment. 

We  sustain  the  remaining  assignments,  because  they  cover  a  practical  ad- 
mission and  application  of  evidence  which,  under  our  well-settled  decisions, 
was  not  competent.  The  action  was  case,  for  breach  of  a  promise  to  marry. 
It  is  perfectly  well  settled  that  in  such  an  action  proof  of  seduction  cannot  be 
given  in  aggravation  of  damages.  Weaver  v.  Bachert,  2  Pa.  St.  80;  Baldy 
V.  Stratum,  11  Pa.  St.'816.  The  learned  judge  of  the  court  below,  admitting 
this  to  be  so,  and  in  fact  instructing  the  jury  to  that  effect,  nevertheless  in- 
dulged in  a  line  of  comment  which,  it  seems  to  us,  tended  to  influence  and 
mislead  the  jury.  He  practically  took  away  all  the  effect  of  his  statement  that 
the  birth  of  a  child  might  not  be  proved  in  aggravation,  by  telling  them  that 
they  might  consider  all  the  circumstances  in  their  verdict.  He  included  in 
these  circumstances  **the  conduct  that  he  [the  defendant]  was  guilty  of,  de- 
ceiving and  duping  her  in  the  promise  that  he  made,  and  nis  conduct  in  con- 
nection with  everything  that  surrounded  the  transaction."  Again,  he  said: 
'^Here  you  are  allowed  to  consider  the  disgrace,  the  feelings  of  misery,  apart 
v.llA.no.7—41 
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now  from  the  child  being  born,  the  suffering  that  this  girl  may  have  under- 
gone by  reason  of  this  breach  of  contract,  and  the  humiliation  that  she  en- 
dured, and  the  public  stigma  that  the  breach  of  contract  may  have  brought 
to  her.  Upon  this  subject  I  give  you  the  law  in  its  stringency,  and,  I  mast 
say,  with  some  regret^  but  I  cannot  help  it,  and  it  is  your  duty  to  apply  it  to 
this  case."  He  then  read  a  portion  of  the  opinion  of  this  court  in  the  case  of 
Weaver  v.  Bachert,  supra,  but  omitted  to  read  the  remaining  portion,  which 
shows  that,  notwithstanding  all  that  had  been  previously  said,  it  was  not 
competent,  and  properly  so,  to  give  evidence  of  the  seduction  in  an  action  on 
the  promise.  There  was  much  more  of  similar  comment  in  the  course  of  the 
charge;  and  of  course,  if  the  learned  judge  were  merely  expressing  his  per- 
sonal views  upon  the  base  and  dishonorable  conduct  of  the  man  who  would 
be  guilty  of  such  conduct,  to  a  mere  assembly  of  listeners,  they  would  be  en- 
tirely proper  and  just  in  all  respects.  But  he  was  charging  a  jury  in  a  civil 
action,  in  which  both  he  and  they  and  we  are  strictly  bound  by  the  limitations 
of  the  law;  and  in  such  circumstances  we  think  it  is  not  well  for  the  trial 
judge,  either  to  tell  the  jury  that  he  regrets  the  state  of  the  law,  or  to  take 
away  practically  all  its  effect  by  a  course  of  observations  which  simply  tend 
to  inflame  the  jury  into  disregarding  it.  Such,  we  think,  was  the  tenor  of. 
the  charge  into  which  the  learned  judge  was  led,  no  doubt  unconsciously,  and 
in  the  expression  of  feelings  which  are  very  natural  in  ordinary  circumstances, 
but  are  inappropriate  in  legal  proceedings.  Entertaining  these  views,  we 
feel  constrained  to  sustain  the  third,  fourth,  fifth,  sixth,  and  seventh  assign- 
ments. 
Judgment  reversed,  and  new  venire  awarded. 


HBRSHBEReEB  9.  LtNCH. 
(SuprentB  Cburi  qf  FmnMyhamkL.    November  11, 1887.) 

1.  Mastbb  and  Skbvamt— Liability  or  Livebt  Kmpbb  fob  Neoligbvcb  or  Dbhtsb. 

In  an  action  for  damaKeefor  injuries  resnltiDg  from  the  collision  of  a  mtgon 
driven  by  plaintiff  and  a  carriage  belonging  to  defendant,  and  driven  by  a  servant 
in  defendant's  employ,  the  defendant  asked  the  court  to  charge  the  jury  to  tlie  ef- 
fect that  if  the  driver  was,  at  the  time  of  the  accident,  in  the  employ  of  the  person 
to  whom  the  carriage  was  hired,  the  defendant  is  not  liable ;  and  also  that  if  the 
carriage  and  driver  were,  at  the  time  of  the  accident,  temporarilv  engaged  in  the 
service  of  the  person  hiring  the  same,  and  under  his  direction  and  control,  the  de- 
fendant is  not  liable  for  negligence  of  the  driver.  Held,  that  the  instructions  were 
properly  refused,  as  contrary  to  the  law. 

2.  8am»— Nboliqenob— Bubden  of  Pboof. 

In  an  action  for  damages  for  injuries  resulting  from  an  accident  caused  by  negli- 
gence of  the  driver  of  a  carriage,  the  bnrden  is  on  the  plaintiff  to  establish,  to  the 
satisfaction  of  the  jury,  that  the  driver  was  gailty  of  negligence. 

Error  to  court  of  common  pleas,  Allegheny  county;  J.  H.  Bailet,  Judge. 

This  was  an  action  of  trespass  on  the  case,  brought  by  Dennis  Lynch  against 
T.  P.  Hershberger,  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  Lynch  as  the  result  of  a  collision  between  a  carriage  owned  bv 
Hershberger  and  a  wagon  owned  and  driven  by  Lynch.  The  carriage  was 
driven  by  a  driver  in  the  employ  of  Hershberger,  who  was  in  the  livery  busi- 
ness. On  this  day,  July  15, 1886,  Hershberger  had  hired  the  carriiige,  horses, 
and  driver  to  Foley  &  Son,  another  livery  firm,  for  the  purpose  of  attending 
a  funeral.  The  testimony  showed  that  Lynch  was  driving  east,  along  Penn 
avenue,  in  Pittsburgh,  on  the  right-hand  side  of  the  street-car  track;  that  the 
carriage  of  Hershberger  was  coming  westward  in  the  street-car  track,  and 
turned  out  on  the  same  side  that  Lynch  was  on  to  pass  another  wagon  and  a 
street  car.  A  collision  resulted,  and  Lynch  wais  thrown  from  his  wagon,  sus- 
taining a  fracture  of  the  hip  joint. 

The  judge  charged  the  jury  as  follows: 
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"I  am  reqiMOted  by  the  defendant  to  instruct  yon  upon  two  points: 
**  *  (1)  If  Withrow»  the  driver  of  the  horses  and  carriage,  was  at  the  time  of 
the  accident  engaged  in  the  service  of  Foley  &  Son,  and  ander  their  direction 
and  control,  the  defendant,  Hershberger,  is  not  liable  to  plaintiff  for  injury 
or  damages  resulting  from  the  alleged  negligence  which  then  and  there  caused 
or  contributed  to  said  accident.'  Whether  or  not  this  point  is  law  depends 
altogether  upon  what  is  meant  by,  and  what  you  find  with  respect  to,  the  ex- 
pression. <  engaged  in  the  service  of  Foley  &  Son,  and  under  their  direction 
and  control; '  because  the  language  may  not  convey  the  same  idea  to  you  tliat 
it  does  to  the  counsel  who  presented  the  point,  or  that  it  does  to  me.  Of 
course,  if  you  go  to  a  livery  stable,  and  hire  horses  and  carriage  to  perform 
some  service  for  you,  to  carry  you  and  your  family  about  upon  some  errand 
of  your  own,  to  a  certain  extent  those  horses  and  the  carriage  and  the  driver 
are  in  your  service,  and  under  your  direction  and  control;  but  that  would  not 
make  you  responsible  for  the  negligence  of  the  driver,  if  he  were  guilty  of 
negligence  while  in  that  service.  Consequently  it  all  turns  upon  what  is 
meant  by  the  expression,  'engaged  in  the  service  of  Foley  &  Son,  and  under 
their  direction  and  control/  and  that  depends  upon  the  facta  in  the  case.  I 
will  embrace  what  I  have  to  say  on  this  point  in  the  answer  to  the  seoond 
point,  which  goes  a  little  more  in  detail  as  to  the  focts. 

"'(2)  Although  the  carriage  and  horses  were  the  property  of  defendant, 
and  the  driver  (Withrow)  was  in  his  general  service,  yet  if  the  carriage  and 
driver  were,  on  the  day  and  at  the  time  of  the  alleged  injury  to  plaintiff, 
temporarily  engaged  in  the  service  of  Foley  A  Son,  and  under  their  direction 
and  control,  the  defendant  is  not  legally  liable  for  the  alleged  negligence  of 
the  carriage  driver  while  so  employed  in  the  service  of  Foley  &  Son.'  You 
will  observe  that  precisely  the  same  phraseology  is  used  in  this  as  In  the  pre- 
ceding point;  that  is,  as  to  the  'employment  in  the  service  of  Foley  &  Son, 
and  under  their  direction  and  eontrol.'  If  it  was  the  intention  of  and  the  ar- 
rangement, between  Foley  So  Son  and  Herahbeiger,  that  Foley  A  Son  were  to 
have  the  entire  control  of  this  vebide,  driver,  and  horses  on  that  occasion, 
snch  that  Mr.  Hershberger  could  exereise  no  control  whatever  over  them, — 
such  that,  for  instance,  Foley  &  Son  could  have  dismissed  the  driver,  With- 
row, and  put  another  driver  in  his  stead,  and  thus  have  made  the  engage- 
ment to  be  other  than  it  appeared  upon  its  face,  of  driver,  horses,  and  car^ 
riage, — then  this  point  would  be  law,  and  Hershberger  would  not  be  legally 
liable  for  the  conduct  of  the  driver.  But  if  the  engagement  was  such  as  I 
have  indicated, — simply  an  employment  from  Hershberger  of  horses,  carriage, 
and  driver  to  go  where  Foley  k  Son  might  direct,  and  to  perform  such  ordi- 
nary service  as  such  a  vehicle,  driver,  and  horses  usually,  perform  when  em- 
ployed, and  Foley  A  Son  interfered  in  no  way  with  the  action  and  conduct  of 
the  driver  in  the  performance  of  his  duty  as  a  driver, — then  the  point  would 
not  be  law,  but  the  case  would  stand  as  though  the  employment  had  been 
made  directly  from  Mr.  Hershberger.  To  a  certain  degree  the  rule  of  law 
which  makes  the  employer  responsible  for  his  driver  has  its  measure  of 
harshness  when  the  employer,  as  the  facts  would  seem  to  indicate  here,  fur- 
nished proper  horses  and  carriage,  and  a  competent  driver.  If  the  driver, 
through  his  negligence,  without  any  control  of  Mr.  Hershberger,  or  any  pos- 
sible control,  was  guilty  of  negligence  by  which  some  person  suffered,  and  for 
which  that  person  is  entitled  to  receive  dams^es,  there  is  a  certain  degree  of 
harshness  in  putting  the  burden  upon  the  owner  of  the  vehicle  and  the  em- 
ployer of  the  driver;  but  such  is  the  law,  from  the  necessity  of  the  case.  The 
act  of  the  driver  is  supposed  to  be  the  act  of  the  owner  of  the  horses  and  ve- 
hicle, but  that  consideration  is  not  seriously  to  weigh  with  you.  It  may  be- 
come a  matter  of  concern,  if  you  come  to  the  question  of  damages;  that  is, 
that  the  damages  should  not  be  stretched  beyond  the  actual  limit  of  the  law, 
the  actual  compensation  the  plaintiff  is  entitled  to.  >  But  if  this,  employment 


Digitized  by 


Google 


644  AXLAXTSO  BEPOBTU.  [Pft. 

was  simply,  aa  I  have  indicated,  a  hiring  of  horses,  carria^»  and  drivw,  as 
you  or  I  might  do  it,  to  have  it  carry  us  to  some  point  where  we  wished  to  go» 
exercising  no  control  over  the  driver  in  the  performance  of  his  duty  as  a 
driver,  then  Hershberger  would  be  liable  for  the  negligence  of  the  driver,  so 
far  as  the  law  would  cast  upon  the  driver  a  burden  for  his  negligent  conduct. 

"  We  come  now  to  the  law  bearing  upon  the  case  apart  from  those  ques- 
tions. This  action  is  brought  to  recover  damages  for  the  negligence  of  the 
driver,  and  the  burden  is  on  the  plaintiff  to  establish  to  your  satisfaction  that 
the  driver  was  guilty  of  negligence;  that  is,  a  want  of  the  due  care,  attention* 
caution,  and  prudence  which  should  be  exercised  by  a  driver  under  the  cir- 
cumstances where  and  when  this  accident  to  the  plaintiff  occurred.  That 
burden  is  on  the  plaintiff.  If  he  has  failed  to  satisfy  you  that  the  driver* 
Withrow,  was  guilty  of  negligence  at  that  time,  and  under  the  circumstances* 
of  course  your  verdict  should  be  for  the  defendant;  or,  if  you  should  find  from 
the  facts  and  circumstances  detailed  in  evidence  that  Lynch,  the  plaintiff,  was 
guilty  of  negligence  upon  his  part,  wliich  contributed  and  assisted  in  bring- 
ing about  the  accident  from  which  he  now  suffers,  your  verdict  would  be  for 
the  defendant.  The  law  will  not  hold  the  scales  between  the  negligence  of 
the  driver  of  one  vehicle  and  the  other;  therefore*  if  I^nch  was  guilty  of  neg- 
ligence which  contributed  to  and  assisted  in  the  aooident  in  any  degree*  he 
could  not  recover.    ♦    •    ♦»• 

The  jury  rendered  a  verdict  for  plaintiff,  assessing  his  damages  at  8502*  and 
judgment  was  entered  thereon.    Defendant  brings  error. 

Joseph  Hays  and  A.  M.  Brown^  for  plaintiff  in  error. 

The  defendant's  two  points  presented  plain  and  distinct  propositions. 
Neither  of  them  received  a  direct  cHraufflcient  answerfrom  the  learned  judge. 
The  hiring  of  the  carriage  and  horses  to  Foley  &  Son  was  an  entire  abandon- 
ment of  them  to  the  control  of  Foley  &  Son,  and  the  court  should  have  so 
held  and  affirmed  the  points  made  by  the  defendant.  It  is  error  not  to  give 
an  explicit  answer  to  every  point  submitted  by  counsel.  NohU  v.  McClin- 
tock,  6  Watts.  &  S.  58;  Garrett  v.  Gonter,  42  Fa.  St.  143.  And  if  the  lan- 
guage of  the  court  is  such  as  would  mislead  the  jury,  this  is  error.  Kissinger 
V.  Thompsm,  12  Serg.  &  R.  44;  Wengsr  v.  Bamhart,  55  Pa.  St.  300;  Hail- 
road  Co.  v.  Berry,  68  F^  St.  272;  and  Stall  v.  Meek^  70  Fa.  St.  181.  Where 
the  judge  assumes  a  fact  which  is  not  in  evidence,  the  judgment  must  be  re- 
versed. Musselman  v.  Railroad  Co.,  2  Wkly.  Kotea  Gas.  105.  To  these  cita- 
tions may  be  added  the  cases  of  Pennsylvania  Co.  v.  Toomey,  91  Fa.  St.  256; 
Tenbrooke  v.  Jahke,  77  Fa.  St.  392;  and  Huddleston  v.  Borough  of  West 
Bellefme,  111  Fa.  St.  110, 2  Atl.  Bep.  200,--as  especially  applicable  to  the  errors 
in  this  case.  The  immediate  employer  of  an  agent  or  servant  who  causes  an 
injury  is  alone  responsible  for  such  injury.  To  him  alone  the  rule  of  respond- 
eat superior  applies,  and  there  cannot  be  two  superiors  severally  responsible. 
Wray  v.  Bvans,  80  Fa.  St.  102.  It  is  said  in  Bard  v.  Tohn,  26  Fa.  St.  482, 
that  ''where  a  person,  employed  by  one  as  a  servant,  is  using  the  team  of  his 
master  for  his  (the  servant^s)  own  purpose  and  benefit,  and  in  the  absence 
and  without  any  directions  from  the  master  uses  the  team  so  negligently  as 
to  occasion  injury  to  a  third  party,  the  master  is  not. liable  for  such  injury, 
although  he  assented  to  the  servant  using  the  team  for  his  own  benefit." 
The  same  rule  seems  to  be  recognized  in  Massachusetts  in  Kimball  v.  Cus?^ 
man,  103  Mass.  194;  Wood  v.  Cohb,  13  Allen,  58;  and  in  Ohio,  in  MeQatriek 
T.  Wason,  4  Ohio  St.  566;  and  in  England,  in  Murray  v.  CurriSp  L.  B.  6  C 
F.  24. 

Josiah  CoTien  and  A.  Israel^  for  defendant  in  error. 

The  court  correctly  stated  the  law  in  its  answers  to  the  points  submitted  by 
defendant.    It  is  not  enor  to  answer  several  points  ooUecti vely*  provided  they 
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all  relate  to  the  same  matter,  and  are  answered  fairly  and  fully.  Coates  ▼. 
Roberta f  4  Bawle,  100.  It  is  not  error  for  the  court,  after  considering  a  point 
affirmatively*  to  qualify  it.  by  stating  that  if  the  facts  were  different  from  those 
assumed  the  law  would  be  otherwise.    Lloyd  y.  Carter,  17  Pa.  St.  216. 

Per  Curiam.  The  complaint  in  tills  case  is  that  the  defendant's  points 
were  not  clearly  answered.  Those  points  could  not  well  be  answered  without 
some  explanation;  hence  they  were  so  qualified  as  to  give  the  Jury  proper  in- 
atructions  on  the  law  governing  the  case.  The  charge,  as  a  whole,  was  cer- 
tainly clear  enough,  and  by  it  the  Jury  could  not  have  been  misled.  Judgment 
affirmed. 


MoDBViTT.and  others  o.  Yial  and  Wife. 
idHpreme  C&urt  of  Fermsyhania.    November  11, 1887.) 

1.  KVOSMTD  AND  WiFB— pBnUMFTIOir  THAT  ObATTBLS  TIT  HOUSB  ABB  Hn8BAlf1>*8. 

Where  a  husband  and  wife  are  living  together,  the  presumption  is  that  the  per- 
sonal proi5ertT  in  the  faoase  belongs  to  the  husband ;  and,  in  order  to  overcome 
this  presumption,  the  wife  must  show  that  she  owned  the  property  before  her  mar- 
riage, or  that  she  acquired  it  since  in  a  way  entirely  independent  of  her  husband. 
:2.  Samb—Wipb's  Sbfabate  Pbopbrty— Morbt  Donated. 

Money  or  property  donated  to  a  wife  for  her  use,  and  for  the  use  of  her  family, 
is  her  separate  property,  and  cannot  be  levied  upon  for  the  debts  of  her  husband. 

3.  Samb^Subscbipmon-Book  as  Evidbnob. 

In  an  action  of  trespass  on  the  case  for  wrongful  levy  and  sale,  the  plaintiff  of- 
fered in  evidence  a  subscription  paner  to  show  that  the  property  was  bought  with 
money  belonging  to  the  wife.  Ala,  that  money  given  to  a  wife  is  presumed  to  be 
for  her  separate  use,  and  the  subscription  paper  was  propei'ly  admitted  in  evidence. 

4.  ExBCOTioN— Wbongful  Lbvt— Malicb— Mbasubb  of  Damagbb. 

In  an  action  of  trespass  on  the  case  for  wrongful  levy  and  sale,  the  Jury  are  not 
confined  to  the  actual  damage  sustained.  Thev  may  go  beyond  that,  if  the  evi- 
dence shows  a  wanton  invasion  of  plaintiiT's  rights,  or  any  dronmstanoes  of  aggra- 
vation or  outrage.' 

Error  to  court  of  common  pleas,  Allegheny  county;  J.  W.  F.  Whitb, 
■Judge. 

This  is  an  action  of  trespass  on  the  case  brought  by  Moses  Vial,  and  Sarah 
Vial,  his  wife,  to  the  use  of  the  said  Sarah  Vial,  against  W.  A.  McDevitt,  A. 
J.  Spiegelmier,  and  John  Rinard,  partners  as  W.  A.  McDevitt  &  Co.,  and 
Oeorge  C.  Wilcher,  a  constable,  to  recover  damages  for  selling  property  on 
execution,  which  they  allege  was  the  propei*ty  of  Sarah  Vial  in  her  own  right, 
<and  which  they  allege  had  been  previously  appraised  and  set  apart  to  her,  on 
a  previous  execution  issued  on  the  same  judgment.  Moses  Yial,  and  Sarah, 
his  wife,  lived  together  at  the  borough  of  Braddock,  Pennsylvania,  and  kept 
the  "Rush  Hotel."  They  bought  groceries  and  other  necessaries  at  the  store 
of  W.  A.  McDevitt  &  Co.,  on  an  account  opened  in  the  name  of  the  wife. 
On  the  fifth  of  October,  1886,  they  had  become  indebted  to  the  firm  in  the 
^um  of  $73.58,  and  refused  to  pay  it.  On  the  tenth  day  of  November,  1886, 
W.  A.  McDevitt  &  Co.  entered  suit  before  a  justice  of  the  peace,  and  on  the 
fifteenth  of  November,  1886,  obtained  judgment  against  Moses  Yial,  and 
Barah,  his  wife,  jointly,  for  $73.53,  and  costs.  On  the  tenth  of  December, 
1886.  an  execution  was  issued  against  Moses  Yial,  individually;  and  George 
C.  Wilcher,  the  constable,  levied  on  all  property  that  he  could  find  and  had 
reason  to  believe  belonged  to  Moses  Yial.  After  the  levy  had  been  made,  the 
<M>nstable  received  a  notice  signed  by  Moses  Yial  and  Sarah  Yial,  claiming  the 

iPiuiitory  damages  may  be  given  against  a  defendant,  when  the  injuries  received  by 
plaintiff  were  intended,  or  ooonrred  through  carelessness  or  negligence  amounting  to  a 
wrong  so  reckless  and  wanton  as  to  be  without  palliation  or  excuse.  Ross  v.  Legget^ 
<Mich.)  28  N.  W.  Kep.  696.  See  Spear  v.  Hiles,  (Wis.)  30  N.  W.  Rep.  506,  and  note; 
Bailrpft^Co.  v.  Telephone €k>.|  (Tex.)  6  8.  W.  Rep.  617. 
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benefit  of  tl)e  exemption  laws,  and  demanding  an  appraisement.  Appraisers 
were  regularly  appointed*  and  on  the  twenty-sixth  of  December,  1^6»  made 
an  appraisement.  The  transcript  of  the  docket  of  the  justice  of  the  peace, 
which  was  offered  in  evidence  by  the  plaintiffs  below,  shows  the  following  as 
to  the  appraisement.  "Defendant  claims  benefit  of  the  exemption  law.  and 
demands  an  appraisement;  proceedings  stayed;  appraisers  appointed,  and  ap- 
praisement made,  and  appraisers  return  goods  found  in  possession  of  defend- 
ant»  but  not  in  amount  of  three  hundred  dollars." 

As  the  propeity  of  Moses  Vial,  over  and  above  exemptions,  was  not  suffi- 
cient to  OQver  the  debt,  the  firm  caused  another  execution  to  issue,  this  time 
against  Moses  Vial  and  Sarah  Vial.  The  firm  gave  the  constable  an  indem- 
nity bond,  and  he  made  a  levy  and  sold  goods  sufficient  to  pay  the  Judgment 
and  costs,  whereupon  this  suit  was  brought.  There  was  no  appraisement  de- 
manded or  made  after  the  second  execution  was  issued.  After  the  constable 
made  the  second  levy,  he  was  notified  that  the  goods  levied  upon  were  in  part 
the  property  of  Cliarles  Vial,  the  son,  and  in  part  the  property  of  Jane  Vial, 
the  daughter;  and  such  part  thereof  as  belonged  to  Moses  Vial  and  Sarah  Vial 
were  claimed  under  the  exemption  law;  but  he  testified  that  none  of  the 
property  was  pointed  out  to  him  as  the  property  of  any  particular  person. 

The  plaintiffs  below  proved  that  Moses  Vial  and  family  lived  at  Irwin, 
Pennsylvania,  in  1885,  and  that  in  February  of  that  year  there  was  a  fire, 
and  all  of  their  goods  were  burned.  Sarah  Vial,  when  asked  at  the  trial  in 
the  court  below  where  she  got  the  goods  that  W.  A.  McDevitt  &  Co.  sold, 
testified  that  she  was  burned  out  of  everything  she  had  at  Irwin;  that  after 
the  fire  a  Mr.  Highberger  handed  her  $147  he  had  collected  from  the  stores 
and  banks,  and  said  to  her,  **Now  when  you  get  a  house  keep  this  to  buy  a 
few  things  to  go  to  housekeepi  ng  on ;"  that  in  addition  to  the  S147,  her  father 
gave  her  ;i^50;  that  other  neighbors  gave  her  bedsteads,  dishes,  lamps,  etc.; 
that  she  bought  the  goods  which  she  brought  to  Braddock  with  the  money 
that  was  given  to  her,  together  with  960  which  she  had  earned  at  washing. 
Her  counsel  then  showed  her  a  paper,  purporting  to  be  signed  by  various  per- 
sons, and  asked  her  if  she  knew  what  it  was.  She  answered:  "Oh,  yes;  I 
drawed  them  off  the  book  and  saved  them."  She  said  it  was  a  list  of  tiie 
people  that  subscribed  to  the  fund  given  to  her.  Her  counsel  then  offered  the 
paper  in  evidence,  for  the  purpose  of  showing  where  she  got  the  means  to 
purchase  th^  goods  sold  upon  execution  of  W.  A.  McDevitt  &  Go.  Defend- 
ants' counsel  objected  to  the  offer.  The  court  below  overruled  the  objection, 
and  the  paper  was  admitted  under  exception,  and  marked  '^Exhibit  No.  8." 
The  subscription  list  was  headed  as  follows:  *' We,  the  undersigned,  agree  to 
pay  the  amount  opposite  our  respective  names  for  the  benefit  of  Mrs.  8.  Vial 
and  family,  a  sufferer  from  the  late  fire." 

On  the  conclusion  of  the  testimony  the  court  instructed  the  Jury  as  follows: 

"The  claim  of  the  plaintiff  Mrs.  Vial  is  for  damages  for  selling  property 
that  belonged  to  her  which  had  been  previously  set  apart  for  her  use.  ^  ^  * 
Under  our  law,  a  married  woman  may  buy  necessaries  for  a  family,  and  a 
husband  is  liable  and  bound  to  pay  for  them.  But  where  she  makes  the  con- 
tract for  necessaries  for  the  family,  and  the  husband  has  nothing,  her  sepa- 
rate estate  may  be  taken  in  execution;  she  becomes  in  that  way  liable  to  pay. 
That  is,  under  the  married  womun^s  act.  Before  the  married  woman's  adi 
was  passed,  a  woman  was  not  liable  for  any  debts  contracted  for  the  family, 
but  the  act  of  1848  exempted  a  married  woman's  separate  property  from  the 
debts  of  the  husband,  and  for  any  debt  contracted  by  the  husband  her  sepa- 
rate property  could  not  be  taken.  The  legislators,  however,  saw  that  that 
might  be  used  in  a  very  fraudulent  way.  The  husband  might  not  hare  any 
property,  and  yet  the  wife  buy  goods  for  ttie  family,  and  have  abundant 
means  of  her  own ;  and,  unless  her  estate  was  liable  for  it,  there  would  be  no 
way  of  paying;  it  would  be  an  injury  even  to  families  that  the  wife's  proper^ 
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should  not  be  liable  for  necessaries  furnished  to  the  f^unily  on  her  own  con^^ 
tract.  The  law,  therefore,  provides,  iit  a  case  of  that  kind,  tliat  j  udgment  may 
be  obtained  against  a  husband  and  wife.  Execution  first  goes  out  against  the 
husband.  If  any  property  can  be  found  of  his,  it  must  be  taken  in  execution 
before  any  property  of  the  wife  can  be  taken.  If  no  property  of  the  husband 
can  be  found,  why,  then,  on  the  execution,  the  property  of  the  wife  must  be 
taken. 

"In  this  case  the  defendant  obtained  judgment  against  Moses  Vial  and  his 
wife  before  a  squire  for  $73  for  necessaries  furnished  to  the  family,^ro«  • 
ceries  and  other  matters, — on  the  contract  of  the  wife,  and  for  which  the 
plaintiffs,  the  defendants  here,  issued  an  execution  and  levied  on  the  house- 
hold furniture  in  the  house  where  the  plaintiff  and  her  husband  were  living. 
The  plaintiffs  in  the  execution  were  bound  to  do  that.  The  presumption  was 
it  was  the  husband's,  because  the  presumption  of  the  law  is  that  the  personal 
property  in  a  house  where  a  man  and  woman  are  living  is  the  property  of  tliQ 
husband,  and  the  wife,  in  order  to  claim  property  from  the  husband's  credit- 
ors, must  prove  to  the  entire  satisfaction  of  the  jury  that  the  property  was 
hers,  either  before  she  got  married,  or  was  given  to  her  after  marriage,  or 
that  she  furnished  with  money  that  did  not  come  either  directly  or  indirectly 
through  her  husband.  The  law  will  not  allow  a  husband  to  give  his  money 
to  his  wife  to  buy  property  to  cheat  his  creditors,  and  will  not  allow  his  prop- 
erty to  be  put  in  the  name  of  the  wife  when  he  has  debts  to  pay.  All  the 
wife's  earnings  belong  to  the  husband,  ^unless  she  has  obtained  some  written 
guaranty  allowed  to  married  women  under  our  statute.  The  husband  is 
bound  to  support  his  wife  and  his  family,  and  is  entitled  to  their  eaxnings. 
He  Is  entitled  to  the  services  of  his  wife,  and,  even  if  she  keeps  a  boarding* 
house,  the  proceeds  of  that  the  law  allows  liim.  If  she  buys  property  with  her 
earnings,  unless  she  has  obtained  a  certificate  that  gives  her  right  to  her  sep- 
arate earnings,  it  is  the  property  of  the  husband,  and  not  hers.  It  may  be  a 
hard  case,  you  will  say,  that  a  washer-woman  that  washes  and  makes  money 
in  that  way,  and  buys  household  furniture  with  it,  may  have  it  taken  and 
sold  from  her  for  the  debt  of  the  husband,  yet  such  is  the  law,  unless  a  mar- 
ried woman  obtains  privileges  as  a  feme  sole  trader  under  our  statute,  and  it 
is  recorded,  and  the  world  has  notice  of  it. 

''It  seems  in  this  case,  first,  execution  was  levied  against  all  the  furniture 
in  the  bouse.  The  wife,  the  present  plaintiff,  claimed  one  portion  of  it,  and 
the  son  and  daughter  claimed  the  other  portion ;  they  contending  that  Moses 
Yial,  the  husband  of  the  present  plaintiff,  had  not  anything  at  aU.  That  was 
the  claim  set  up  before  the  constable.  He  had  no  righc  to  levy  on  the  prop- 
erty of  the  daughter  or  son  on  that  execution,  if  he  knew  it  to  be  the  daugh* 
ter's  or  son's,  yet,  being  in  the  house  where  Moses  Vial  lived,  and  where  he 
wais  carrying  on  a  saloon  or  a  tavern,  licensed  in  his  own  name,  the  constable, 
and  the  plaintiff  in  the  execution,  had  a  right  to  presume  that  all  the  prop- 
erty in  the  house  belonged  to  Moses  Vial.  I  say  they  had  a  right  to  pre- 
sume that,  because  prima  facie  in  law,  it  was  his  property.  Still,  if  the  wife 
owned  any  property,  if  not  derived  through  her  husband,  she  would  have  a  right 
to  claim  it  and  to  establish  her  claim.  So  would  the  son  or  daughter.  The 
constable  having  appraised  all  the  property  in  the  house,  and  the  whole  of  the 
property  amounting  to  less  than  $300,  he  stopped.  If  the  property  had 
amounted  to  more  than  $300,  of  courae,  it  would  have  been  his  duty  to  have 
ascertained  more  closely  what  property  the  wife  claimed.  But  as  the  claim 
did  not  amount  to  $300,  it  seems  that  he  stopped.  He  had  no  right  to  levy 
on  the  property  of  the  son  or  daughter  on  that  execution.  He  could  only  levy 
on  the  property  of  Moses  Vial  or  his  wife,  and  as  they  claimed  the  whole  of  the 
property,  of  course,  he  stopped. 

"The  husband  and  wife  both  gave  notice,  claiming  the  benefit  of  the  $300. 
I  doubt  not  that  under  it,  if  th^e  had  been  some  property  belonging  to  the 
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hasband,  and  some  belonging  to  the  wife,  the  constable  might  haye  set  aside 
a  part  to  the  husband  and  a  part  to  the  wife,  providing  the  whole  amount  did 
not  exceed  $300.  The  constable  testified  that  he  set  apart  this,  not  as  the 
property  of  Moses  Vial,  but  claimed  by  the  wife,  the  daaghter,  and  son.  He 
did  not  know  which  property  was  the  wife's  and  which  the  son's  and  daughter's. 
After  that  a  second  execution  went  out,  which  was  for  the  purpose  of  getting 
at  the  wife^s  property.  On  the  first  execution  he  could  not  sell  the  wife's  prop- 
erty, because  he  had  to  make  it  out  of  the  husband's  property,  if  he  bad  any. 
'  On  the  second  execution,  he  could  sell  the  wife's  property.  I  believe  she  gave 
notice  again,  or  rather,  I  believe,  both  of  them  ffave  notice  to  the  defendantB 
in  this  case  that  they  claimed  the  property  that  had  been  set  aside  on  the  pre- 
vious execution  to  be  exempt,  and  that,  if  they  proceeded  to  sell,  they  would 
proceed  at  their  peril.  The  defendants  indemnified  the  constable  to  sell,  and 
the  constable  did  sell,  and  sold,  it  is  alleged,  some  of  the  very  things  that  had 
been  set  apart  for  the  wife  in  the  previous  proceeding.  Kow,  gentlemen,  it  is 
immaterial  in  this  case  whether  these  other  articles  claimed  by  the  son  and 
daughter  belonged  to  them  or  not.  It  is  not  material  whether  they  belonged 
to  the  husband.  The  husband  may  have  had  other  property.  He  may  have 
fraudulently  removed  a  great  deal  of  property  from  the  house.  It  does  not 
JEiffect  the  wife's  claim  in  this  case.  If  she  has  a  valid  claim,  it  cannot  be  de- 
stroyed by  any  fraud  that  the  husband  may  have  committed  befora  The  first 
question,  therefore,  for  you  to  pass  upon  is  this:  Was  this  property  that  is 
now  claimed  by  the  wife  the  property  of  the  wife?  She  must  prove  to  you, 
and  to  your  entire  satisfaction,  that  it  was  her  separate  property,  acquired 
wholly  independent  of  her  husband,  and  not  through  him  in  any  way.  She 
testified  that,  when  they  lived  at  Irwin,  Westmoreland  county,  a  fire  occarred, 
when  everything  they  had  was  burned  up;  that  one  of  the  neigtibors  raised 
some  money  for  her,  and  her  father  gave  her  $50, — altogether,  I  think,  $190. — 
and  that  some  of  the  neighbors  gave  her  some  articles  of  furniture;  one  gave 
her  a  bedstead,  and  one  a  carpet,  and  so  on,  and  that  she  brought  those  articles 
to  Braddock,  in  this  county,  when  they  moved  there,  and  that  the  articles  she 
now  claims  were  the  articles  thus  given  to  her  and  pnreliased  with  the  money 
given  to  her.  That  is  her  claim.  The  counsel  for  the  defendants  has  stated 
a  point  of  this  kind :  That  if  that  money  was  contributed  to  her  for  her  use 
and  the  use  of  the  family,  it  is  not  her  property,  but  might  be  levied  on  for 
the  debt  of  the  husband.  I  refuse  that.  If  it  was  given  to  her,  and  given  to 
her  for  her  use  and  the  use  of  her  family,  it  was  her  separate  prorerty,  and 
could  not  be  levied  upon  for  the  debts  of  the  husband. 

*'The  next  point  would  be  the  value  of  these  articles,  if  set  apart  for  her; 
but,  under  the  testimony  of  the  constable.  I  suppose  there  can  be  no  question 
about  that,  unless  it  might  be  that  he  ought  to  have  designated  at  that  time 
the  particular  articles  of  furniture  that  belonged  to  her.  I  do  not  think  that 
is  material.  There  was  nothing  claimed  by  the  husband.  She,  her  son,  and 
daughter  claimed  all  in  the  house.  He  appraised  all  in  the  house,  and  the 
whole  amou  n t  did  not  come  to  $300,  so  that  that  covers  whatever  she  had.  He 
would  have  had  a  right  to  have  required  her  to  point  out  specifically  what  be- 
longed to  her  and  what  she  claimed.  When  he  went  back  with  the  second 
execution,  he  levied  on,  I  presume,  everything,  nearly,  in  the  house.  The 
second  execution  was  issued  two  days  after  the  other  was  returned.  The  de- 
fendants claimed  the  right  to  protest  the  validity  of  her  claim,  and  they  in- 
demnified the  constable,  and  directed  him  to  proceed  and  sell  the  property.  Of 
course,  they  did  that  at  their  own  peril.  They  ran  the  risk  by  that  proceed- 
ing of  a  suit  to  establish  their  title.  The  whole  amount  of  property  sold 
amounted  to  about  $118.  Now,  I  go  to  the  question  of  damaffes.  If  you  find 
all  of  these  facts  in  favor  of  the  plaintiff,  then  the  next  question  would  be  the 
amount  of  the  damages  to  which  she  is  entitled.  It  is  true,  according  to  a  point 
presenti'd  by  the  plaintiffs*  counsel,  that  in  an  action  of  this  kind,  where  the 
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jury  beliere  from  the  eyldenoe  that  the  defendant  has  acted  in  an  oppranlye 
way,  and  in  a  wanton  disregard  of  a  party's  rights,  they  are  not  ilmlted  to  the 
actual  amonnt  of  the  ralue  of  the  property,  but  may  go  beyond  that,  and  give 
what  is  called  exemplary  damages, — something  in  the  nature  of  a  punishment 
tor  the  gross  outrage  and  wrong  committed.  Before  a  jury  go  beyond  com* 
pensatory  damages,  they  ought  to  be  satisfied  that  the  wrong  had  been  done 
with  a  high-handed  spirit,  and  a  disposition  to  oppress  and  do  wrong.  Where 
there  is  not  evidence  to  sustain  that  motive  or  purpose,  the  Jury  should  not 
allow  anything  more  than  m^e  compensatory  damages;  that  is,  damages  equal 
to  all  the  injury  done.    ♦    ♦    ♦" 

Verdict  and  Judgment  were  rendered  for  plaintiffs  for  $56.  Defendants 
Idling  error. 

Edward  Duffy^  for  plaintiffs  in  ei^ror. 

The  married  woman's  act  of  1868  provides  in  clear  terms  that  property 
which  shall  accrue  to  any  married  woman  during  coverture  shall  be  owned, 
used,  and  enjoyed  by  her  as  her  own  separate  property,  and  shall  not  be  sub- 
ject to  levy  and  execution  for  the  debts  and  liabilities  of  her  husband.  Prop- 
erty bought  by  a  wife  with  a  fund  composed  partly  of  money  given  to  her 
during  her  coverture  for  the  benefit  of  herself  and  family  was  not  such  prop- 
erty as  is  within  the  meaning  of  the  act  of  1848.  There  is  no  presumption 
that  money  given  to  a  wife  is  for  her  separate  use.  Mrs.  Vial  could  not  hold 
the  money  given  to  her  for  the  benefit  of  herself  and  family  "as  her  own  sep- 
arate property,"  to  the  exclusion  of  her  husband's  creditors.  Winter  y.  WaU 
ter,  37  Pa.  St.  155.  Whatever  maybe  said  of  the  property  purchased  by  Mrs. 
Tial  with  the  money  given  to  her  and  that  earned  by  washing*  it  being  mixed 
and  confused  with  other  property  purchased  with  the  joint  earnings  and  on 
the  joint  credit  of  herself  and  huslN&nd,  so  as  not  to  be  distinguishable,  it  was 
not  such  property  as  is  exempt  from  execution  for  the  liabilities  of  her  hus- 
band. HallowM  V.  Sorter,  35  Pa.  St.  375.  To  bring-the  property  of  a  mar- 
ried woman  under  the  protection  of  the  act  of  1848,  it  is  made  necessary  by 
the  letter,  iAs  well  as  the  spirit,  of  the  statute  to  prove  that  she  owns  it.  Evi- 
dence that  she  purchased  it  amounts  to  nothing,  unless  it  be  accompanied  by 
clear  and  full  proof  that  she  paid  for  it  with  her  own  separate  funde.  Keeney 
V.  Good,  21  Pa.  St  855;  Walker  v.  Reamy,  36  Pa.  St.  410;  ^ult  v.  <9fl^^, 
44  Pa.  St.  307;  Baringer  v.  Stiver ,  49  Pa.  St.  131;  Loohman  v.  Brobet,  102 
Pa.  St.  481  ;•  /jeinbaeh  v.  Terrain,  105  Pa.  St.  522.  Property  purchased  by  a 
woman  during  coverture  with  a  fund  owned  in  part  by  her  husband  is  the 
property  of  the  husband*  as  regards  his  creditors,  under  the  act  of  1848.  Hal' 
lotodl  Y*Horter,  35  Pa.  St.  375.  The  husband,  as  the  head  of  the  family,  is 
presumed  to  be  the  owner  of  all  the  personal  property  owned  by  the  family, 
until  the  contrary  is  proven.  Topley  v.  Topley,  31  Pa.  St.  328;  Walker  v. 
Meamy,  36  Pa.  St.  410;  Winter  v.  Walter,  87  Pa.  St«  155;  Curry  v.  Bott,  53 
Pa.  St.  400;  Fier  v.  Siegel,  107  Pa.  St.  502. 

Wnk*  Yoet,  for  defendant  in  error. 

Pbr  CtTRiAM.  This  case  was  carefully  submitted  to  the  jury  on  the  facts, 
and  the  points  presented  were  well  ruled;  hence  the  assignments  of  error  can- 
not be  sustained.    The  judgment  is  affirmed. 


Appeal  of  QuiNN  and  another. 

{Sn^Mreme  Court  qf  PmtMy/tuftia.    November  11, 1S87.) 

JBquztt— JuBTflDicxnoir— RxMKDT  AT  Law^Bight  to  Uts  Allxt. 

Plain tiifs,  claiming  to  own  a  certain  alley,  brought  a  bill  In  equity  to  enjoin  de- 
fendants from  using  It.  Defendants  claimed  that  the  alley  was  a  common  allcnr, 
and  that  they  had  a  right  to  use  it.  'Htld^  that  equity  baa  no  jurisdiction  of  the 
matter,  and  ttie  plaintiffs  remedy  was  at  law. 
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Appeal  from  court  of  oommon  pleas,  AUeglieny  coantj. 

The  plaintiffs  claimed  to  be  the  owners  of  an  alley  in  thQ  rear  of  their  lots* 
which  had  been  used  by  defendants.  Plaintiffs  erected  a  fence  at  the  end  of 
the.  alley  to  prevent  the  use  of  it  by  them.  They  broke  it  down*  and  the  plain* 
tiffs  replaced  it,  and  filed  a  bill  to  perpetually  enjoin  the  use  of  the  alley  by 
the  defendants,  and  the  breaking  down  of  the  fence.  Defendants  claimed  it 
was  a  common  alley.  The  matter  was  referred  to  the  master,  who  found,  as 
a  matter  of  fact,  that  the  alley  was  a  common  alley,  but  that  equity  had  no 
jurisdiction,  under  Washburn's  Appeal,  (April  7, 1884.)  105  i:^.  St.  480,  until 
the  title  of  the  alley  had  been  determined  by  law,  and  the  court  dismissed  the 
biU. 

Barton  dk  Son  and  /.  S.  Ferguson,  for  appellants.  Z>.  T,  Watson,  for  ap* 
pellees. 

Fbr  Curiam.  Clearly  the  equity  side  of  the  court  of  common  pleas  had  no 
jurisdiction  of  the  matter  complained  of  in  the  plaintiffs'  bill.  Their  remedy 
was  an  action  at  law.  Appeal  dismissed,  and  decree  affirmed,  at  the  costs  of 
appellants,  without  prejudice  to  their  right  to  maintain  an  action  at  law. 


Ketbtokb  Brewing  Co.  v.  Walker  and  others. 

{Supreme  Court  of  Pennsylvania,    Noveniber  11 »  1887.) 

GojiTBAciB— Building  Contbaot— Extras— Abchitbct's  Valdatiow. 

Under  a  bailding  contract,  the  value  of  extra  work  done  and  materials  provided 
was  to  be  ascertained  by  the  valuation  of  the  architect.  In  an  action  to  recover  a 
balance  due  under  the  contract,  it  appeared  that  the  architect  had  given  different 
valuations  to  both  parties.  Held,  that  both  valuations  were  properly  submitted  to 
the  Jury  to  say  which  was  the  correct  one. 

Error  to  court  of  oommon  pleas,  Allegheny  county. 

This  was  an  actiotr  to  recover  the  balance  due  under  a  building  contract. 
The  facts  sufficiently  appear  in  the  following  charge  of  the  court  below: 

"Gentlemen  of  the  jury,  in  this  case,  as  we  instruct  you  and  have  ruled,  there 
is  but  one  main  question  of  fact  for  you  to  consider,  and  upon  that  question  both 
sides  differ  very  materially.  This  claim  arises  under  a  clause  in  the  contract 
which  has  been  read  to  yon,  and  I  will  read  it  again,  so  that  your  minds  may 
be  directed  to  that  point  in  the  case,  and  that  you  may  not  worry  about  mat- 
ters that  have  very  little  to  do  with  it,  except  incidentally:  <It  is  further 
agreed  that  the  said  parties  of  the  first  part  may  make  alterations,  by  adding* 
omitting,  or  deviating  from  the  plans  and  specifications,  or  either  of  them» 
which  they  shall  deem  proper,  and  in  all  such  cases  the  said  architect  shall 
value  and  appndse  the  alterations,  and  add  to  or  deduct  from  the  amount  herein 
agreed  to  be  paid  to  said  parties  of  the  second  part.'  You  will  observe  that 
the  parties  signed  a  written  agreement  that  they  might  make  changes,  and 
whatever  the  difference  from  the  original  contract  was,  should  be  added  to  or 
deducted  from  the  contract  price.  If  the  alterations  were  more  valuable  than 
the  work  called  for  in  the  specifications,  the  defendant  company  should  p^y 
for  them;  if  they  were  not  so  valuable,  or  something  was  omitted  that  was  In 
the  contract,  the  brewing  company  should  be  alio w^  it;  and  that  this  valua- 
tion should  be  made  by  the  architect. 

**Now,  if  the  architect  did  not  choose  to  perform  his  duty,  then  the  plain- 
tiff, Mr.  Walker,  had  a  right  to  act.  We  permitted  him  to  go  upon  the  stand, 
and  proceed  with  his  case.  But  if  it  appear  that  the  architect  has  performed 
his  duty,  then  both  sides  are  bound  to  abide  by  his  decision,  unless  there  be 
some  fraud  shown;  but  of  that  there  is  no  evidence  in  the  case.  Now,  gen- 
tlemen, Mr.  Walker  testifies  distinctly  and  positively  that  he  had  a  settlement; 
that  the  architect  valued  these  additions,  and  he  tells  you  what  they  were, 
particularly  the  item  changing  from  common  or  Eosendiile  cement  to  Portland 
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cenient*  Tba^t  U  the  UMrgest  item;  He  sajs  that  affc^v  he  di4  that  wark  there 
was  some  work  which  he  intended  to  do  under  the  contract,  but  the  arcbitecii 
instructed  him  he  ne^  not  do  it,  and  that  work  was  omitted;  that  the  archi- 
tect made  a  valuation  of  this  work;  that  he  took  it  all  into  account  after  the 
work  was  completed  or  about  that  time;  that  he  had  some pi^rs;  that  he,  the 
plaintiff,  took  down  the  balance,  in  figures  ^65,  due  him  on  this  valuation  of 
the  architect.    That  is  Mr.  Walker's  (the  plaintiff's)  side. 

"Xow,  the  defendants  say  they  have  a  valuation  made  by  the  architect,  and 
they  present  a  paper  to  you  in  which  the  items  are  set  forth  and  that  state^ 
ment  of  the  architect  gives  to  Mr.  Walker  only  sixty*five  cents.  You  have  to 
determine  between  the  parties.  If  that  paper  is  genuine,  and  I  see  no  evidence 
showing  that  itis  not,  then  Mr.  Walker  is.  only  entitled  to  sixty-five  cents.  On 
the  other  hand,  if  what  Mr.  Walker  states  the  architect  gave  him  is  true,  then 
he  is  entitled  to  $965,  with  interest,  and  that  you  ought  to  give  him,  if  tliat 
is  your  view.  But  if  you  find  the  paper  presented  by  the  defendants  is  cor- 
rect, if  that  is  the  real  valuation  of  the  architect,  then  you  ought  to  give  the 
plaintiff  only  sixty-five  cents.  This,  as  far  as  you  are  concerned,  is  all  that 
is  in  the  case.  There  are  some  legal  questions  that  will  have  to  be  determined 
hereafter." 

The  plaintiff  recovered  ^965  in  the  court  below,  whereupon  the  defendants 
brought  error. 

John  8.  Ferfftison,  for  plaintiffs  in  error. 

The  evidence  received  on  behalf  of  the  pUintiff  be}ow,  showing  the  amount 
of  the  architect's  valuation,  should  have  been  rejected,  because  plaintiff  be- 
low did  not  sue  upon  that  alleged  settlement. 

Weir  d'  Garrison,  for  defendant  in  error. 

Feb  Curiam.  As,  in  this  case,  the  architect  made  two  valuations,  one 
for  each  of  the  parties,  and  as  these  valuations  were  essentially  different,  and 
were  thus  inconclusive,  we  cannot  see  why,  under  evidence  of  the  value  of 
the  work,  they  were  not  properly  submitted  to  the  Jury  to  say  which  was  the 
correct  one.    The  Judgment  is  affirmed. 


SCHUOK  V.  CiTT  OF  PiTTSBUROH. 

{Supreme  Court  qf  Penrasfivanla,    November  11, 1887.) 

MAiTDAMim— To  Compel  Patkent  to  Assignee  of  Pa^t  of  Judoment. 

Petitioner  was  the  assignee,  before  payment,  of  part  of  a  judgment  against  the 
city  of  Pittsburgh,  and,  after  (he  whole  amount  of  the  judgment  had  been  paid  to 
the  judgment  creditor  or  his  attorney  of  record,  petitioned  for  mandamui  to  compel 
the  city  treasurer  to  pay  the  amount  assigned  him.  His  assignment  had  been  duly 
recorded  on  the  assignment  docket,  l/e/d,  that  such  mandamut  was  properly  re- 
fused. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Martin  Schuck  obtained  a  verdict  against  the  city  of  Pittsburgh  on  March 
22, 1887,  in  the  sum  of  $400,  as  damages  for  personal  injuries  suffered  through 
negligence  of  defendant's  officers  in  not  keeping  a  board  walk  in  repair. 
Judgment  was  duly  entered  on  the  verdict  on  May  13,  1887.  On  June  6, 
1887,  said  Martin  Schuck,  pUintiff,  assigned  of  record  8150  of  this  judgment 
to  John  D.  Potter.  On  July  14, 1887,  thedefendant  city  paid  the  full  amount 
of  the  judgment  to  Martin  Schuck,  the  plaintiff,  or  to  his  attorney,  and  de- 
clined to  pay  Potter.  Said  Potter  then  petitioned  the  court,  on  August  10, 
1887,  setting  out  above  facts,  for  a  writ  of  mandamus  execution,  under  the 
provisions  of  the  act  of  April  15, 1834,  directed  to  the  city  treasurer,  to  en-» 
force  the  collection  of  hia  judgment.  The  court  refused  to  grant  said  writ  of 
mandamus  execution,  and  on  ^ptember  14, 1887,  discharged  the  rule  to  show 
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cause  wliy  the  same  should  not  issue.    To  this  action  of  the  court  In  tefosliig 
to  award  said  mandamtta  execution,  said  assignee  excepted,  and  brought  this 

writ. 

W.  J).  Moore  and  F.  C.  Me&irr,  for  plaintiff  in  error. 

Where  there  is  a  judgment,  the  record  is  the  proper  place  to  gire  notice  of 
its  assignment.  Coon  v.  Reed,  79  Pa.  St.  240.  Payment  to  ^aintifT  after 
notice  of  the  assignment  of  a  judgment  is  not  pajrment  to  the  proper  penon. 
Quthrie  y .  BiuhUne,  25  Pa.  St.  80,  Under  the  decision  of  this  court  in  the  case 
of  Monaghan  v.  Philadelphia^  28  Pa.  8t.  207,  the  petition  in  the  present  case 
for  a  mandamus  execution  directed  to  the  city  treasurer  was  the  proper  pro- 
ceeding. And  see  Troub.  &  H.  Pr.  §  1467.  There  was  no  answer  to  the  petition 
or  to  the  rule  to  show  cause  in  this  case.  It  is  said  in  Com,  v.  Floyd,  2  Pittsb. 
B.  425,  that  the  act  of  April  15, 1884,  gives  as  a  matter  of  right  a  mandamui 
execution  to  enforce  a  judgment  against  a  county;  and  Monaghan  v.  City  of 
Philadelphia^  supra,  that  it  is  the  proper  and  only  way  to  enforce  a  judg- 
ment against  a  city. 

fT.  C.  Mordandf  for  defendant  in  error. 

In  Appeal  of  Philadelphia,  86  Pa.  8t.  179,  this  court  said:  ''The  question 
now  presented  is  whether  such  a  corporation  [municipal]  is  bound  to  recog- 
nize an  assignment  of  a  part  only  of  its  obligation.  If  il:  must  one  uncertain 
part,  we  see  no  just  reason  why  it  must  not  as  many  parts  as  the  convenience  or 
whim  of  the  obligee  shall  induce  him  to  assign.  The  probable  and  natural  ef- 
fect of  holding  the  municipality  liable  to  each  assignee  would  subject  its  of- 
ficers to  vexatious  annoyance,  and  the  city  to  litigation  and  costs,  m  m  % 
The  policy  of  the  law  is  against  permitting  the  individuals,  by  their  private 
contracts,  to  embarrass  the  financial  officers  of  a  municipality.  *  ^  *  A 
municipal  corporation  should  not  be  subjected  to  the  embarrassments,  re- 
sponsibilities, and  costs  of  adjudicating  contracts  to  which  it  was  not  a 
party."  The  same  doctrine  is  laid  down  by  this  court  in  &eisVs  Appeal,  104 
Pa.  St.  854. 

Per  Cttbiam.  From  all  that  we  have  before  us  in  this  case,  we  cannot  say 
that  the  court  erred  in  refusing  the  mandamus  prayed  for.  The  judgment 
is  affirmed. 


Gbahah  v.  Taooabt  and  others. 

(Supreme  Qniri  &f  I^nepieania,    NoTember  11,  1687.) 

1.  Pa RTivsBSHTP— Payment  or  Pbzvatb  Debt  with  Fibm  Asseib^Notici  to  Cbxditob. 

Plaintiff,  trustee  of  a  savings  bank,  toolc  from  one  of  the  defendants,  in  payment 
of  his  individual  note,  a  check  of  the  firm  of  which  he  wa6  a  partner,  knowing  that 
the  signature  and  writing  in  the  check  was  in  the  handwriting  of  the  maker  of  the 
note.  Heldt  that  these  facts  were  notice  to  plaintiff  that  defendant  was  applying 
the  Arm  assets  to  his  private  use,  and  they  took  the  risk  of  the  issent  of  the  other 
partner. 

2.  Same— PowEB  of  Pabtkbb  to  Bind  Fibm  by  Check  fob  Pbivate  Debt. 

One  of  the  defendants  gave  a  check  of  the  firm  of  which  he  was  a  partner  in  pav- 
ment  of  his  individual  note.  The  other  defendant,  his  co-partner,  hearing  of  it, 
stopped  payment  of  the  oheok.  Held,  that  as  the  transaction  was  a  fraud  on  him 
he  could  not  be  held  on  the  cbeclL, 

Error  to  oourt  of  common  pleas,  Allegheny  county. 

One  of  the  defendants,  John  Taggart,  Jr.,  being  indebted  to  the  plaintiff, 
trustee  for  the  Allegheny  Savings  Bank,  upon  a  promissory  note  made  by  him, 
on  the  day  it  was  due  gave  the  plaintiff  in  payment  a  check  in  the  name  of 
the  firm  of  which  he  was  a  partner.  The  plaintiff  knew  that  the  signature 
and  the  writing  in  the  check  were  in  the  handwriting  of  the  defendant,  and 
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gave  the  note  up  to  him.  The  other  defendant,  John  Taggart,  was  a  copait- 
ner  of  John  Taggart,  Jr.,  and  upon  being  informed  by  the  teller  of  the  bank 
that  the  check  had  been  given,  stopped  payment,  and  notified  the  plaintiff  that 
it  had  been  given  in  fraud  of  his  rights,  and  without  his  knowledge  or  con- 
sent. The  plaintiff  sued  on  the  check»  and  the  court  rendered  Jadgmetit 
against  John  Taggart,  Jr.,  but  in  favor  of  John  Taggart,  and  rendered  the 
following  opinion,  (Ewmo,  P.  J.:)  "We  are'of  the  opinion  that  the  facts  set 
forth  in  the  case  stated  were  notice  to  the  plaintiff's  bank  that  John  Taggart, 
Jr.,  was  using  the  assets  of  bis  firm  to  pay  his  own  private  debt,  and  they 
thereupon  took  the  risk  of  the  assent  of  the  other  partner.  The  fact  is  ad- 
mitted that  it  was  in  fraud  of  the  rights  of  the  other  partner,  Joseph  Taggart; 
consequently  he  cannot  be  held."    The  plaintiff  brings  error. 

Wm,  Moerum,  for  plaintiff  in  error. 

It  is  Immaterial  if  a  partner  have  the  proceeds  of  a  note  placed  to  his  indi- 
vidual account.  Tanner  v.  Hall,  1  Pa.  St.  417,  419.  The  crediting  firm  se- 
curities to  a  defrauding  partner's  account  is  not  evidence  of  knowledge  of  the 
fraud.  Haldeman  v.  Bank,  28  Pa.  St.  446.  The  appropriating  from  time 
to  time  of  the  credits  to  which  the  partnership  entitles  him,  is  one  of  the  or- 
dinary implied  powera  of  an  active  partner,  {Deckard  v.  Ctise,  5  Watts,  23;) 
and  the  title  of  one  receiving  a  check  under  such  circumstances  is  good  against 
the  firm  and  their  creditors,  {Fulweiler  v.  Huffhes,  17  Pa.  St.  440.)  The  holder 
must  have  notice  of  the  fraud  in  the  partnership.  Chit.  Bills,  marg.  p.  48; 
£!»  parU  Bonbonua,  8  Yes.  542, 544;  JHdley  y.  Taylor,  13  East,  175;  Frank- 
land  Y.  McBuaty,  1  Knapp,  274;  8  Steph.  N.  P.  (Amer.  £d.)  2418.  Where 
the  partly  receiving  it  has  no  knowledge  that  it  Ip  partnership  property,  his 
title  is  valid.  Looks  v.  Lem»,  124  Mass.  1;  Callender  v.  Robinson,  96  Pa. 
St  454;  HuUkamp  v.  Wagon  Co.,  121  U.  S.  824,  7  Sup.  Ct.  Eep,  899.  The 
fact  that  the  firm's  name  was  in  the  handwriting  of  the  maker  of  the  note 
was  no  notice  of  fraudulent  purpose.  Miller  v.  Bank,  48  Pa.  St  514;  Moore' 
head  V.  eUmore^  77  Pa.  St  118-128.  Nothing  but  a  knowledge  of  the  fraud 
will  impeach  the  title  of  a  holder  of  commercial  paper.  Phelan  v.  Moss,  67  Pa. 
St  59;  Batilea  v.  Laudenelager,  84  Pa.  St  446. 

C,  8.  Fetterman  and  8.  A,  dt  M.  Johnston,  for  John  Taggart,  defendant  in 
error. 

When  it  is  known  that  a  partner  is  using  the  firm  credit  for  his  individual 
benefit,  the  firm  is  not  held  to  the  person  dealing  with  him  with  that  knowl- 
edge. Pars.  Partn.  121,  248;  3  Kent  Comm.  43;  Story,  Partn.  g§  102, 132- 
134.  Knowledge  that  the  indebtedness  of  the  partnership  has  been  applied  by 
one  partner  to  his  individual  debts  is  not  proof  of  the  consent  of  the  other 
partner,  so  as  to  rebut  the  presumption  of  fraud  in  the  creditor.  Bx  parte 
Agoce,  2  Qox,  312;  Elliott  v.  Dudley,  19  Barb.  326.  If  a  paitner  consent  that 
a  check  of  the  firm  may  be  applied  on  individual  account,  he  can  withdraw 
such  consent  before  it  is  so  applied,  or  the  rights  of  third  parties  intervene, 
and  after  notice  it  cannot  be  so  applied.  Bank  v.  Mapes,  85  111.  67;  1  Lindl. 
Partn.  275,  note  4. 

Per  Oubiam.  We  agree  with  the  court  below  that  the  facts  set  forth  in 
the  case  stated  were  notice  to  the  plaintiffs'  bank  that  John  Taggart  was  us- 
ing the  assets  of  the  firm  to  pay  his  own  private  debts,  and  that,  therefore, 
they  took  the  risk  of  the  assent  of  the  other  partner;  and  also  that,  the  trans- 
action being  a  fraud  on  that  partner*  he  cannot  be  held.  The  judgment  is  af- 
firmed. 
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Appeal  of  Brush  Elbctrio  Ck>.  and  another. 

{aupreme  Qmrt  qf  Pttintylvania.    NoYember  11, 1887.) 

OoMTBAor— Bbbagb— BAMAOn. 

DefendUint  agreed  to  bqy  all  its  carbons  from  plaintiff  at  list  price,  leas  a  certain 
discount.  At  the  time  of  making  the  contract,  plaintiff  sold  only  one  grade  of  car- 
bons, known  as  "firsts."  A  more  defective  erade,  known  as  "seconds,"  was  nsed 
as  raw  material.  Prom  Jnly,  1885,  to  March,  1887,  howeyer,  they  sold  the  •'sec- 
onds," althoagh  withont  a  fixed  list  price,  and  all  the  carbons  bought  by  defendant 
from  plaintiff  during  that  period  were  "seconds."  i/tffd,  that  damages  for  non- 
compliance with  the  contract  during  the  above  interval  should  be  assessed  accord- 
ing to  the  profits  on  "seconds,"  and  before  that  according  to  the  profits  on  "firsts." 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

The  Brush  Electric  Light  Company  and  J.  £.  Ridall,  its  agent,  brought 
suit  for  damages  against  the  Allegheny  Light  Company  for  the  non-fulfill- 
ment of  contract.  The  matter  was  referred  to  a  master,  who  reported  as 
follows: 

"The  only  question  now  before  the  master  is  the  damage  suffered  by  the 
plaintiffs  under  the  contract  of  Mareh  81, 1888,  on  account  of  defendant  re- 
fusing to  buy  •  carbons'  from  th^  plaintiffs  as  therein  provided.  After  the 
execution  of  this  contract,  the  d^endant  bought  from  other  parties  than 
the  plain tifb  four  hundred  and  fifty-eight  thousand  three  hundred  and  fifty- 
nine  (458,859)  carbons.  Of  these  one  hundred  and  fifty-three  thousand  fire 
hundred  (158,500)  were  half4nch  carbons;  and  the  balance,  two  hundred  and 
ninety-four  thousand  eig^t  hundred  and  fifty-nine  (294,858)  were  seven-sLx- 
teenth  (7-16)  inch  carbons.  These  purchases  continued  from  December,  1884, 
to  March,  1887.  The  agreement  of  March,  1888,  provides  that  the  defendant 
shall  buy  all  its  carbons  from  the  Brush  Company  at  the  list  price  of  this  com- 
pany, less  a  discount  of  10  per  cent,  or  such  higher  rate  of  discount  as  may 
be  given  to  other  light  companies  buying  from  the  agents  of  the  Brash  Com- 
pany. *  m  m  The  question  of  being  bound  to  buy  carbons  from  the 
Brush  Company  at  its  list  price  was  discussed  at  the  meeting  of  the  secretaiy 
of  the  plaintiff  company  with  the  directors  of  the  defendant  before  the  agree- 
ment was  signed,  and  was  the  only  objection  that  any  of  the  defendant's  di- 
rectors had  to  the  contract. 

"In  addition,  the  master  is  not  able  to  find  from  the  testimony  Just  what 
the  market  price  of  carbons  was.  It  is  true  that  we  have  in  evidence  the 
price  paid  by  the  defendant  for  all  the  carbons  bought  from  others  than  the 
Brush  Company,  but  there  is  no  evidence  to  show  that  they  were  equal  in 
quality  to  the  Brush  carbons,  and  the  master  does  not  tliink  that  the  price 
paid  by  the  defendant  was  the  market  price.  Mr.  Duncan,  the  general  man- 
ager, testifies  that,  while  the  various  manufacturers  had  a  price-list  that|was 
nearly  uniform,  yet  the  salesmen  did  not  regard  this,  and,  while  the  dealers 
all  sent  out  price-lists,  he  never  found  an  agent  that  stuck  to  the  price-list. 
The  testimony  also  shows  that  the  defendant  bought  carbons  as  low  as  eight 
dollars  pier  thousand,  while  the  cheapest  carbon  made  by  the  Brush  Company 
cost  nine  and  40-100  (S9.40)  dollars  per  thousand  to  make  it,  and  a  very  Large 
proportion  of  the  carbons  from  others  than  the  Brush  Company  were  bought 
at  a  price  much  less  than  cost  price  for  the  manufacture  of  the  Brush  carbons. 
The  master,  therefore,  cannot  find  that  the  prices  in  evidence  of  the  purchases 
made  as  above  are  the  market  prices,  and  holds  that  the  list  prices  of  the  Brush 
Company  are  to  govern  in  assessing  the  damages  in  this  case. 

"Notwlthstandmg  thattbe  master  is  of  the  opinion  that  the  price-list  of  the 
Brush  Company  shall  govern  in  assessing  the  damages  in  tills  case,  yet  it  is 
very  difficult  to  arrive  at  the  damage  done.  From  December  1,  1884,  to  .May 
10.  1886,  the  list  price  of  the  Brush  Company  for  carbons  was  $84.88  for  one- 
half  inch,  and  $27.50  for  seven-sixteenths  inch  carbons;  and  since  May  10, 
1886,  the  list  piice  has  been  $23.75  for  one-half  inch,  and  $21.25  for  seven- 
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sixteenths  carbons.    The  cost  of  making  these  carbons  was,  firom  December 

1. 1884,  to  June  I,  1885,  $12.75  for  seven-sixteenths  inch  per  thousand;  and 
from  Jane  1,  1885,  to  January  1,  1886,  for  same  size,  910.85  per  thousand; 
And  from  January  1, 1886,  to  pi'esent  time,  for  same  size,  $9.40  per  thousand. 
The  half-inch  carbons  cost  to  make,  $2.00  per  thousand  more  than  the  prices 
above  during  the  periods  specified.  If  this  were  the  only  element,  the  com- 
putation of  the  damage  would  be  easy.  It  seems,  however,  that  in  making 
•carbons  there  are  from  10  per  cent,  to  20  per  cent,  of  the  number  put  into  the 
oven  that  come  out  slightly  imperfect,  but  still  fit  for  use;  these  imperfect  car- 
bons are  called  *  seconds.'  Up  to  the  first  of  July,  1885i  the  Brush  Company 
did  not  sell  these  *  seconds,*  but  ground  them  up,  and  worked  the  material  over 
again.  These  ^  seconds '  are  in  every  way  made  the  same,  and  of  the  same 
material,  as  the  '  firsts,'  or  perfect  carbons;  the  only  difference  in  the  two  be- 
ing that  a  short  piece  at  the  end  of  the  *  seconds '  may  be  burnt  too  hard,  or 
may  not  be  quite  straight.  After  July  1, 1885,  the  Brush  Company  commenced 
to  sell  these  <  seconds '  at  a  price  slightly  above  the  cost  of  making  the  *  firsts,' 
but  never  made  a  list  price  for '  seconds.'  It  continued  to  sell  these '  seconds ' 
At  from  $11.00  to  $14.00  per  M.  until  a  short  time  after  the  interlocutory  de- 
cree of  your  honors,  on  ^roh  5, 1887.  From  December,  1884,  until  the  Brush 
Ck)mpany  stopped  selling  'seconds,'  after  the  said  decree,  the  only  carbons 
bought  by  the  defendant  from  the  Brush  Company  were  <  seconds.'  Seven- 
teen thousand  (17,000)  were  thus  bought  during  July  and  August,  1885,  and 
the  evidence  does  not  show  the  number  bought  ^ter  the  decree  of  March  5, 
1887,  before  the  Brush  Company  stopped  selling  '  seconds.'  The  plaintiffs 
claim  that  the  question  of  *  seconds '  should  not  enter  into  this  case,  as  they 
were  not  sold  or  considered  in  March,  1883,  when  the  agreement  was  signed, 
and  there  was  no  list  price  for  '  seconds »'  while  the  defendant  claims  that  it 
would  have  bought  nothing  but '  seconds '  during  the  period  for  which  an  ac- 
count is  ordered,  and  that  the  damage  should  be  based  on  the  profit  on  *  sec- 
onds.' The  testimony  shows  that  the  'seconds'  bought  by  the  defendant 
from  the  plaintiffs  answered  the  purpose  as  well  as  *  firsts,'  except  that  they 
required  a  little  more  care  in  setting.  The  master  thinks,  therefore,  that,  if 
the  plaintiffs  could  have  supplied  the  defendant  with  all  the  carbons  it  needed 
of  the  grade  of  *  seconds,'  the  defendant  had  a  right  to  order  these  after  July 

1. 1885.  The  testimony  is  not  full  on  this  point ;  the  plaintiffs  show  that '  sec- 
onds '  is  an  accidental  product,  varying  from  10  per  cent,  to  20  per  cent,  of 
the  carbons  put  Into  the  kiln,  and  that  the  demand  for  them,  during  the  time 
they  were  sold,  was  such  that  they  could  not  accumulate  any  stock.  They  do 
not  show,  however,  that,  at  any  time,  they  were  unable  to  fill  any  order  for 
'  seconds.'  The  master  thinks  that  if  he  is  right  in  ruling  that  the  defendant 
can  order  *  seconds,'  and  the  plaintiffs  were  bound  to  furnish  this  grade,  then  it 
is  fair,  under  the  evidence,  to  presume  that  the  supply  would  besufiAcient,  un- 
less the  plaintiffs  show  that  it  would  not. 

"The  master,  therefore,  thinks  that  damages  should  be  assessed  to  July  1, 
1885,  according  to  the  list  price  of  the  Brush  Company  for  <  firsts,'  and  since 
that  time  according  to  the  profits  on  *  seconds. '  Just  what  the  profits  on  '  sec- 
onds '  is,  is  not  clear.  The  plaintiffs'  witness  claims  the  difference  between 
the  value  of  *  seconds,'  at  the  price  for  which  they  are  sold,  and  their  value 
\as  material  to  grind  over,  but  does  not  give  the  data  from  which  this  could 
be  accurately  ascertained.  The  defendant  claims  the  profits  on  *  seconds'  is 
the  difference  between  the  cost  of  '  firsts '  and  the  selling  price  of  <  seconds;' 
claiming  that  it  costs  just  the  same  to  make  'seconds'  as  'firsts.'  This  is 
the  correct  view  of  the  cost  price  as  given  by  plaintiff  based  on  both  <  firsts ' 
and  '  seconds.'  As  the  cost  of  making  carbons  decreased  $1.90  per  thousand 
at  about  the  time  the  company  commenced  selling  'seconds,'  the  master  con- 
cludes that  this  decrease  was  probably  due  to  the  increased  value  of  '  seconds ' 
as  a  marketable  product  over  their  value  as  material.  The  selling  price  of 
''seconds '  varied  from  $11.00  to  $14.00  per  thooswd,  tfOt,  as  fhe.plaintifls 
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have  not  furnished  exact  daUi  ae  to  the  namber  sold  at  each  price,  the  master 
assumes  that  the  lowest  price  was  911.00 per  M.  for  seven-sixteentiis  inch,  and 
the  highest  price  814.00  per  M.  for  half  inch;  and,  as  the  difference  in  their 
cost  is  $2.00  per  M..  the  variation  in  price  would  he  $1.00.  As  the  master 
has  no  means  of  knowing  whether  the  number  sold  at  the  highest  prioe  wai 
many  or  few,  he  here  again  rules  that  the  burden  of  showing  this  is  on  the 
plaintiff,  and  considers  Sd  the  seven-sixteenths  inch  sold  at  $11.00»  and  all  one- 
half  inch  sold  at  $13.00  per  thousand.  This,  supposing  the  cost  of  making 
the  half  inch  to  be  $2.00  per  thousand  more  than  the  seven-sixteenths  inch, 
would  make  the  profit  uniform  per  thousand  on  *  seconds,*  and  damages  are 
assessed  on  the  number  of  carbons  purchased  by  the  defendant,  as  follows: 

"Gabbons  Pobohabed. 


From  December  1. 1S84,  to  June  1. 

1886 

From  December  1,  1884,  to  Jane  1, 

1886 

Average  interest  from  March  1, 1885 
From  Jane  1, 1885,  to  Jaly  1, 1886... 

14  11  4t  l« 

Interest  since  Jnly  1, 1885 

From  Jaly  1,  1885,  to  January  1, 

1886,  seconds : 

Average  interest  from  October  1, 

1885 -. 

From  January  1,  1886,  to  March  6, 

1887 

Average  interest  f^om  Augast  1, 1886 


Proat 
perM. 

$16  20 

12  00 

13  90 

0  16 

...••*M 

100 

$452  96 

882  7» 
184  2(V 
116  91 
146  50 

ai  €0 

13  65^ 

1  43. 

400  80 
8S  00 


$2,232  83 


Of  this  sum  •ne-ninth  (1-9)  is  due  to  J.  E.  Ridall $  268  09 

And  the  balance  to  the  Brush  Company,  vi2„ 1,^4  74 

$2,232  83r 

Both  parties  excepted  to  the  master^s  report,  and  the  court,  Ewing,  P.  J... 
rendered  the  following  opinion :  "  After  reading  the  testimony,  while  we  might 
have  found  on  some  points  differently  from  the  master,  we  cannot  say  that 
he  is  wrong  in  his  conclusions,  auu  therefore  his  report  must  stand.  The  maio 
question  in  the  case  has  heretofore  been  passed  upon  in  favor  of  plaintiff.  And 
now»  nineteenth  July,  1887,  after  argument  and  upon  consideration,  the  ex- 
ceptions filed  to  the  report  of  the  master,  on  the  part  of  complainant  and  de> 
fendant,  respectively,  are  dismissed." 

The  plaintiffs  appeal,  and  base  their  assignments  of  error  on  the  two  fol- 
lowing propositions:  First,  The  contract  of  thirty-first  March,  1883,  confined 
the  defendant  to  the  purchase  of  "firsts'*  because  they  were  the  usual  and  or- 
dinary product,  and  of  which  alone  there  ever  was  a  list  price,  and  that  the 
damages  should  have  been  fixed  on  that  basis.  Second,  That  if  '^seconds" 
were  to  be  taken  as  the  basis,  then  the  master  ignored  the  best  evidence  as  to 
their  cost  and  value. 

Z>.  2>.  Bruce  and  M.  A.  Woodtoard,  for  appellants.  W.  B.  Rodgere,  for  ap- 
pellee. 

Pbb  Cubiam.  An  examination  of  this  case  M\b  to  convince  ua  that  tiie 
decree  of  the  court  below  wiis  in  any  particular  wrong;  hence  we  reftne  to 
sustain  the  appellants'  exception.  Appesl  is  dismissd^  and  the  decree  af- 
flnned»  at  the  costs  of  appellants. 
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Kneeland  «.  City  of  Pittsbxtbgh. 

{Supreme  Court  of  Pennsylvania.    November  11, 1887.) 

Constitutional  Law— Uniform  Taxation— -Pkddlee'b  License. 

The  Pennsylvania  -Act  of  June  10,  1881,  prohibiting  peddling  without  a  license, 
and  the  ordinance  of  the  city  of  Pittsburgh  approved  December  4,  1886,  are  not  in 
conflict  with  section  1,  art.  9,  of  the  state  constitution,  which  provides  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  subjects. 

Error  to  court  of  common  pleas,  Allegheny  ooantj. 

Thi8  was  an  action  to  recover  $50,  and  costs  of  snit,  as  a  penalty  for  the 
violation  of  an  ordinance  of  the  city  of  Pittsburgh,  approved  December  4, 1886, 
and  recorded  in  its  ordinance  book,  (volume  6,  p.  47,)  imposing  a  license  fee 
upon  peddlers  in  accordance  with  the  provisions  of  an  act  of  assembly  approved 
the  tenth  day  of  June,  A.  D.  1881,  entitled  "An  act  to  prohibit  the  peddling, 
selling,  or  hawking  of  produce  or  merchandise  in  cities  of  the  second  and 
third  class  within  the  commonwealth  without  a  license.**  Section  1,  of  said 
act  provides  as  follows: 

"Section  1.  That  no  person  or  persons  shall  be  employed,  engaged,  or  con- 
cerned in  the  business  or  employment  of  hawking,  peddlin;?,  or  selling  produce 
or  merchandise,  or  either  or  any  of  them,  within  the  limits  of  any  city  of  the 
second  and  third  classes  within  this  commonwealth,  without  having  previously 
taken  out  a  license;  and  if  any  person  or  persons  shall  go  from  house  to  house 
within  the  limits  of  such  cities  to  sell,  or  ofCer  or  expose  for  sale,  such  articles, 
or  any  of  them,  without  having  paid  such  sum  or  sums  as  may  be  fixed  by 
ordinance  of  councils  of  such  cities  into  the  treasury  thereof,  and  receive  a 
license  therefor,  the  person  or  persons  so  offending  shall  forfeit  and  pay  for  each 
and  every  offense  the  sum  of  fifty  dollars,  to  be  recovered  summarily  before 
the  ntayor  of  such  city  wherein  the  offense  shall  have  been  committed:  pro- 
vided, however,  that  nothing  herein  contained  shall  be  construed  so  as  to  pro- 
hibit farmers,  gardeners,  or  dairymen  from  selling  the  products  of  their  own 
farms,  gardens,  or  dairies." 

Tlie  rates  payable  for  license  under  the  said  ordinance  are  fixed  and  estab- 
lished as  follows:  For  each  first-class  Ucense,  foot-peddler,  SIO  per  annum; 
for  each  second-class  license,  one-horse  cart  or  wagon,  or  other  vehicle,  835 
per  annum;  for  each  third-class  license,  two-horse  cart  or  wagon,  or  other 
vehicle,  $50  per  annum.  The  defendant  was  a  peddler  of  produce,  but  had 
not  paid  for  a  license.  The  court  below  was  of  opinion  that  the  act  of  June 
10, 1881,  is  constitutional,  and  that  the  city  ordinance  under  which  the  license 
fee  in  question  was  imposed  is  valid,  and  therefore  ordered  judgment  on  the 
case  stated  in  favor  of  plaintiff  for  the  sum  of  $50  and  costs.  Whereupon  the 
defendant  brought  error. 

Montooth  Bros,,  for  plaintiff  in  error. 

The  object  of  the  act  of  June  10,  1881,  and  of  the  ordinance,  is  taxation 
rather  than  regulation,  inasmuch  as  they  do  no  more  than  impose  the  payment 
of  a  sum  of  money  under  the  name  of  license.  The  act  and  ordinance  are  in 
conflict  with  section  1,  art.  9»  of  the  constitution,  which  provides  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  subjects.  The  persons  liable  to  pay 
this  license  constituted  but  one  class.  Association  v.  Wood,  39  Pa.  St.  81; 
Banger's  Appeal,  16  Wkly.  Notes  Gas.  289. 

W,  C.  Mordand,  for  defendant  in  error. 

This  is  not  a  question  of  taxation,  but  of  license.    The  ordinance  was  not 
in  conflict  with  the  constitution.     CuUiff^,  Mayor  of  Albany,  60  Ga.  597. 
The  provisions  of  the  constitution  do  not  refer  to  licenses  by  way  of  regula- 
tion.   Anderson  v.  Draining  Co.,  14  Ind.  200;  Bright  v.  McCtUlough,  27 
v.llA.no.8— 42 
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Ind.  223;  Bennett  v.  Borough  of  Birmingham^  31  Pa.  St.  17;  Dill.  Mua. 
Corp.  (3d  Ed.)  par.  750. 

Feb  Curiam.  We  can  say  nothing  concerning  this  case  but  what  was  said 
by  the  court  below;  that  is,  that  the  act  of  June  10,  1881,  is  constitutional, 
and  that,  as  a  consequence,  the  ordinance  under  which  the  licence  fee  in  ques- 
tion was  imposed  is  valid.    Judgment  affirmed. 


Appeal  of  Citt  of  Allboheny. 

(Supreme  Qnari  of  Pennsylvania.    November  II,  1887.) 

Gas  Compawies— Statctk  aoainst  Entkbinq  City  without  Coitsbkt— ExcEPnom. 

Prior  to  Mav  29,  1885.  without  the  consent  of  the  coancils,  plaintiff  had  began  in 
good  faith  to  lay  its  pipes  within  the  city  of  Alle^hen^,  for  the  purpose  of  supply- 
ing the  city  with  natural  gas.  Held,  that  it  came  within  the  exception  of  Pennsyl- 
vania act  of  May  29,  1885,  $  16,  which  provides  that  this  act  shall  not  be  oonstrue«l 
to  permit  any  corporation  to  enter  into  any  city  witliout  the  assent  of  councils 
except  where  the  corporation  had,  to  tome  extent  prior  to  the  passage  of  this  act. 
heg^m  supplying  natural  gas  within  such  city,  or  had  laid  pipes  for  such  purpose 
therein. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Bill  in  equity  for  an  injunction  filed  by  the  Chartiers  Valley  Gas  Company 
against  the  city  of  Allegheny,  to  restrain  said  city  from  interfering  with  the 
laying  of  gas-pipes  by  said  company  in  the  streets  of  the  city. 

The  foui-teenth  section  of  the  act  of  assembly  of  May  2d,  1885,  provides: 
"Any  association  of  persons  or  corporations  heretofore  engaged  in  the  busi- 
ness of  transporting  or  dealing  in  natural  gas  for  any  purpose,  whether  under 
color  of  a  charter  or  letters  patent  of  the  commonwealth,  and  whether  autho- 
rized by  said  charter  or  letters  patent  so  to  do  or  not.  and  any  corporation  by 
its  charter  authorized  to  furnish  heat  from  gas,  upon  accepting  the  provisions 
of  this  act  by  writing  under  seal  of  the  company,  filed  in  the  office  of  the  sec- 
retary of  the  commonwealth,  and  filing  therewith  its  letters  patent  or  charter. 
*  ♦  ♦  shall  thereupon  be  a  body  corporate  hereunder,  ♦  *  *  pro- 
vided, that  this  section  shall  only  apply  to  associations  or  corporations  actu- 
ally engaged  in  the  transportation  and  sup]|^ly  of  natural  gas,  or  the  supply  of 
heat  from  the  same,  at  and  prior  to  the  passage  of  this  act."  The  sixteenth 
section  is  as  follows :  **  That  tliis  act  shall  not  be  so  construed  as  to  permit  any 
corporation,  accepting  its  provisions  under  and  by  virtue  of  section  fourteen 
hereof,  to  enter  into  any  city  or  borough  without  the  assent  of  councils,  ex- 
cept where  the  corporation  so  accepting  under  section  fourteen  had,  to  some 
extent  prior  to  the  passage  of  this  act,  begun  supplying  natural  gas  within 
such  city  or  borough,  or  had  laid  pipes  for  such  purpose  therein." 

The  master  found  the  following  facts,  inter  alia :  "  The  plaintiff  was  orig- 
inally incorporated  under  the  'Corporation  Act  of  1874,'  by  letters  patent 
dated  July  31, 1888,  with  a  capital  stock  of  82,500,  for  the  purpose  of  famish- 
ing light,  heat,  and  fuel,  by  means  of  natural  gas,  to  the  borough  of  Mans- 
field, Allegheny  county,  Pennsylvania.  Acting  under  said  charter,  the  said 
plaintiff  was  engaged  prior  to  May  29,  1885,  in  transporting,  supplying,  and 
dealing  in  natural  gas  for  fuel  and  heating  purposes  in  the  borough  of  Mans- 
field; and  was  also  engaged  in  the  same  business  in  the  city  of  Pittsburgli 
and  the  territory  between  it  and  the  borough  of  Mansfield.  Between  the  fiist 
and  fifth  of  April,  1885,  the  said  plaintiff  laid  a  six-inch  line  of  pipe  across 
the  Ohio  river  from  the  city  of  Pittsburgh,  and  into  and  within  the  corporate 
limits  of  the  city  of  Allegheny,  connecting  with  the  private  property  and  iron- 
mills  of  the  firm  of  Lindsay  &  McCutcheon,  located  on  the  norttierly  bank  of 
the  river,  and  bounded  on  the  west  by  laghthill  street.  The  first  gas  was 
supplied  to  Lindsay  So  McGutcheon's  mill  ou  April  6, 1885,  eighteen  furnaces 
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and  the  boilers  being  then  supplied.  The  supply  was  not  at  this  time  suffi- 
cient for  the  entire  mill,  but  it  was  increased  in  May,  and  the  entire  mill 
was  supplied  during  the  summer  of  1885,  as  fast  as  the  new  wells  came  in. 
Plaintiff  has  never  requested  the  assent  of  the  councils  of  Allegheny  City  to 
enter  it  and  to  enter  upon  its  streets,  nor  has  the  same  been  given  by  said 
council. " 

The  court  reached  the  following  conclusions:  (1)  The  act  of  1885  confers 
upon  the  plaintiff  the  right  to  enter  upon  and  lay  gas-pipes  in  the  streets  of 
the  city  of  Allegheny,  without  having  previously  obtained  an  ordinance  or 
the  consent  of  the  city;  (2)  that  the  plaintiff '  had  to  some  extent,  prior  to  the 
passage  of  this  act,  begun  supplying  natural  gas  within  the  city '  of  Allegheny, 
and  *had  laid  pipes  ft)r  such  purpose  therein;'  and  (8)  that  (if  material)  the 
entry  of  the  plaintiff  into  the  city  of  Allegheny  prior  to  the  passage  of  the 
act  of  1885  was  in  good  faith,  with  the  bona  fide  intention  of  supplying  the 
public  with  natural  gas  to  the  extent  of  its  ability. 

W.  D.  Modgers,  for  defendant  and  appellant.  Kennedy  dk  Doty^  for  ap- 
pellee. 

Per  Curiam.  We  think  the  conclusion  reached  by  the  court  below  is  cor- 
rect. The  fact  found,  and  not  seriously  disputed,  is  that  the  plaintiff  had 
''to  some  extent,"  prior  to  the  passage  of  the  act  of  1885,  begun  to  lay  its 
pipes  within  the  city  of  Allegheny  in  good  faith,  for  the  purpose  of  supply- 
ing the  said  city  with  natural  gas.  Such  being  the  case,  it  was  within  the 
exception  of  the  act,  and  might  proceed  with  its  work  independently  of  an  or- 
dinance. Appeal  dismissed,  and  decree  affirmed;  costs  to  be  paid  by  appel- 
lants. 


Kelly  o.  Baltimore  &  O.  B.  Co. 

(Supreme  Oouti  of  Penntylvania,    November  11,  18S70 

Habtxb  and  Sbbvant— Risks  Assumed— I itjurt  to  Bsakkmait. 

Plaintiff,  a  brakenian  in  the  employ  of  the  defendant  company,  was  Ininred  by 
being  crushed  between  a  car,  i¥om  which  he  was  descending,  and  the  "oil-house," 
standing  at  a  distance  of  abont  two  and  one-half  feet  from  the  rail«  and  clearing  an 
ordinanr  car  by  about  eight  or  nine  inches.  Held,  that  the  cause  of  the  injury  was 
one  which  was  open,  permanent,  and  visible  in  its  character,  and  the  rislc  of  which 
plaintiff  assumed  when  he  entered  defendant's  service  in  the  capacity  in  which  he 
was  employed,  and, /ur<A«r,  that  the  injury  was  the  result  of  plaintiff's  own  negli- 

Snce  in  not  paying  proper  attention  to  tlie  risk  incurred  in  the  performance  of 
e  act  in  wliich  he  was  engaged  at  the  time  of  his  injury. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Action  against  a  railroad  company  for  damages  for  a  personal  injury  to  one 
of  its  bral^emen.  The  plaintiff,  a  brakeman  in  the  employ  of  the  defendant 
company,  was  injured  by  being  crushed  between  a  car,  from  which  he  was  de- 
scending, and  the  "oil-house,''  a  structure  used  for  storing  oil  by  defendants, 
and  standing  at  a  distance  of  about  two  and  one-half  feet  from  the  rail,  and 
clearing  an  ordinary  car  by  about  eight  or  nine  Inches.  The  accident  took 
place  in  the  yards  at  Connellsville,  Fayette  county,  Pennsylvania.  There  were 
five  tracks  here.  The  oil-house  stood  at  the  distance  above  mentioned  from  a 
side  track  or  switch  in  a  curve  or  bend  of  the  track.  The  plaintiff  was  en- 
gaged, with  others,  in  shifting  two  cars  into  the  side  track  next  the  oil-house. 
The  engine  gave  the  cars  an  impetus,  and  was  then  cut  loose  from  them. 
The  plaintiff,  under  the  belief  that  there  was  no  one  on  the  cars  to  ride  them, 
mounted  to  the  top  of  them  to  perform  this  duty;  but,  seeing  a  brakeman 
there,  he  descended  again  hastily  for  the  purpose  of  throwing  the  switch  to 
let  the  engine  out  on  the  main  track,  all  of  which  was  strictly  within  the  line 
of  his  duty.  The  steps  used  in  descending  from  the  car  are  nailed  against 
the  end  of  the  car  so  that  in  dismounting  plaintiff's  back  was  necessarily  in 
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the  direction  the  car  was  proceeding.  As  he  stepped  into  the  stimip  and 
swung  around  to  step  to  the  ground  he  was  caught  by  the  oiUhonse,  and  rolled 
over  and  over,  first  by  the  car  and  then  by  the  journal  boxes,  until  he  dropped 
in  a  greatly  injured  condition  beside  the  rail.  Prior  to  the  accident  the  plain- 
tiff had  been  in  the  employ  of  the  defendant  company  for  about  a  year.  For 
six  months  and  a  half  he  had  been  employed  as  extra  man,  doing  work  when 
others  were  absent  at  various  points  on  the  line.  For  the  five  and  a  half 
months  immediately  preceding  the  accident,  he  had  been  employed  on  the 
shift  at  work  on  the  upper  or  eastern  yards  at  Connellsville.  On  the  day  of 
the  accident  he  had  been  ordered  to  woric  in  the  lower  or  western  yard. 

Afay  2, 1887,  the  defendant  moved  the  court  to  order  a  judgment  of  nonsuit 
against  the  plaintiff,  for  the  reason  that,  under  the  plaintiff's  own  testimony, 
the  cause  of  the  injury  was  one  which  was  open,  permanent,  and  visible  in 
its  character,  and  of  which  tlie  plaintiff  assumed  tlie  risk  when  he  entered 
defendant's  service  in  the  capacity  in  which  he  was  employed;  and  that,  fur- 
ther, the  injury  was  the  result  of  the  plaintiff *s  own  negligence  in  not  paying 
proper  attention  to  the  risk  which  he  incurred  in  the  performance  of  the  act 
in  which  he  was  engaged  at  the  time  of  injury.  May  8, 1887,  judgment  of 
compulsory  nonsuit.  Eo  die,  plaintiff  moved  the  court  to  take  off  the  non- 
suit entered  in  this  case.  June  1,  1887,  on  argument,  list  and  motion  re- 
fused.   Plaintiff  brings  error. 

D.  Q,  Swing,  Edward  Campbell  and  TTiomas  Patterson,  for  plaintiff  in 
error. 

Servants  do  not  impliedly  undertake  to  bear  the  risk  of  injury  from  dan- 
gerous constructions  which  are  under  the  exclusive  control  of  the  railway 
which  employs  them.  Brossman  v.  Railroad  Co,,  113  Pa.  St.  490,  6  Atl. 
Rep.  226;  Railroad  Co.  v.  Seiitmeyer,  92  Pa.  St.  276;  Patterson  v.  RaUroad 
Co.,  76  Pa.  St.  889;  Rummell  v.  Dillworth,  17  Wkly.  Notes  Cas.  90,  2  AU. 
Rep.  855;  Snow  v.  Railroad  Co.,  8  Allen,  441.  The  burden  of  showing  con- 
tributory negligence  was  on  the  defendants.  Mallory  v.  Qriffey,  85  Pa.  St 
275. 

Johns  McCleave,  for  defendant  in  error. 

The  servant  assumes  the  risk  of  all  dangers,  however  they  may  arise, 
against  which  he  may  protect  himself  by  the  exercise  of  ordinary  observation 
and  care.  Railroad  Co.  v.  Sentmeyer,  92  Pa.  St.  276 ;  Railroad  Co.  v.  Strieker, 
51  Md.  47;  Clark's  Adm'rs  v.  Railroad  Co.,  80  Alb.  Law  J.  252;  Owen  v. 
Railroad  Co.,  1  Lans.  108;  Gibson  v.  Railway  Co.,  63  N.  Y.  450;  Lotejop 
V.  Railroad  Corp.,  125  Mass.  79;  Brossman  v.  Railroad  Co.,  113  Fa.  St.  490, 
6  Atl.  Rep.  226. 

Feb  Cubiam.  The  nonsuit  in  this  case  was  properly  ordered  for  the  rea- 
sons assigned  in  the  defendant's  motion  of  May  2,  1887.  The  judgment  af- 
firmed. 


Appeal  of  CzABNiEOKi  and  others. 
(Supreme  Oourt  of  Permtyhnnia.    November  11,  1887.) 

KmSAVCS—BoKB-BOILINO  ESTABLIBHMXRT— RSBTBAIHT  BT  iNJUHOnOM. 

PlaintifTs,  residents  and  owners  of  property  in  a  thickly-popalated  neighborhood, 
filed  a  bill  asking  that  defendants  should  be  enjoined  froni  erecting  buildings  for 
a  bone-boiling  establishment,  and  fi'om  converting  and  utilizing  the  carcasses, 
bones,  and  entrails  of  dead  animals.  Held,  that  an  injunction  restraining  the  use 
of  the  buildings  as  a  bone-boiling  establishment  was  properly  issued,  but  that  the 
erection  of  the  buildings  themselves  was  not  a  nuisance,  and  th^  portion  of  an  in- 
junction restraining  that  must  be  dissolved. 

Appeal  from  coart  of  common  pleas,  Allegheny  coanty. 
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C.  Gzarnieekl  was  indicted  and  convicted  for  maintaining  a  nuisance  in  the 
using  a  bone-boiling  and  fertilizing  establishment.  Under  a  misstatement  as 
to  the  use  for  which  the  purchase  was  made,  he  bought  six  acres  of  land  in  a 
thickly-settled  suburb,  and  began  the  erection  of  works  to  continue  his  old 
l>usiness.  Flaintifb  being  property  owners  and  residents  in  the  neighbor- 
hood, filed  a  bili  praying  for  an  injunction  to  restrain  the  erection  of  the 
buildings,  or  their  use  for  any  such  purpose.  G.  (^arniecki,  on  the  motion  for 
an  injunction,  filed  affidavit,  alleging  that  few  people  lived  in  the  neighbor- 
liood,  and  that  he  could  carry  on  the  business  without  disturbing  them.  The 
injunction  was  issued,  the  court  filing  the  following  opinion:  ''It  is  fully 
made  to  appear  to  us  that  the  defendant  is  about  erecting  a  building  in  a 
thickly-settled  neighborhood  for  the  purpose  of  boiling  bones  and  the  carcas- 
ses of  horses  and  other  animals.  He  must  be  restrained  from  erecting  the 
building  for  such  purposes.  This  is  a  nuisance  peruse.  It  is  true  that  the 
defendant  alleges  that  he  will  conduct  the  business  in  such  a  manner  as  to  be 
inoftensive,  but  he  has  failed  to  satisfy  us  that  he  can  do  so.  Let  an  injunc- 
tion issue,  as  prayed  for,  in  the  plaintiffs  filing  a  bond  in  three  thousand  dol- 
lars." An  injunction  was  issued  in  accordance  with  the  prayer  of  the  bill, 
and  defendants  appealed. 

We  C  Moreland  and  W.  B.  Rodders,  for  appellants. 

Where  defendant  asserts  that  his  acts  will  not  cause  a  nuisance,  and  there 
is  no  reason  to  discredit  him,  the  court  will  not  interfere.  Kerr,  Inj.  173, 
174;  Wood,  Nuis.  918.  When  it  does  not  appear  that  the  business  cannot  b€ 
carried  on  possibly  without  creating  a  nuisance,  the  court  will  not  interfere 
in  the  erection  of  a  building  in  which  to  carry  it  on.  Cleveland  y. Gas-Light 
Co.,  20  N.  J.  Eq.  201;  Attorney  General  v.  Stewart,  20  N.  J.  Eq.  418;  Sell- 
ers  V.  Railroad  Co.,  10  Phila.  319 ;  Baines  v.  Baker,  1  Amb.  158,  Equity  will 
refuse  to  enjoin,  if  it  appear  it  will  do  greater  injury  than  by  leaving  the 
party  to  his  redress  by  a  court  and  jury.  Richards^  Appeal,  57  Pa.  St.  105; 
Huckenstine'a  Appeal,  70  Pa.  St.  102;  Diltoorth's  Appeal,  91  Pa.  St.  246. 

Lyon  <6  Shoemaker,  for  appellees. 

Equity  will  interfere  before  a  nuisance  is  committed,  when  it  is  clear  that 
the  act  complained  of  will  result  in  a  nuisance.  Rhodes  v.  Dunbar,  57  Pa. 
286;  Kerr,  Inj.  173;  Bisp.  Eq.  440;  McCallum  v.  Water  Co.,  54  Pa.  St.  52; 
Com.  V.  Rmh,  14  Pa.  St.  195;  Hughes  v.  Hayberger,!  Watts  &  S.  107.  Bone 
boiling  in  a  thickly-populated  district  is  a  nuisance  per  se.  Smith  v.  Cum- 
mings,  2  Pars.  Eq.  Cas.  92;  Catlin  v.  Valentine,  9  Paige,  575;  Bisp.  Eq.  441; 
Cleveland  v.  Gas  Co.,  20  N.  J.  Eq.  201. 

Per  Cxjkiam.  We  concur  with  the  court  below  so  far  as  its  injunction  re- 
strains the  defendants  from  using  the  proposed  buildings  as  a  bone-boiling  es- 
tablishment; for  every  one  knows  that  wirrion  cannot  be  gathered  together  in 
any  populous  neighborhood  without  being  offensive.  But  the  erection  of  the 
buildings  themselves  cannot  be  regarded  as  a  nuisance,  and  we  must  there- 
fore, direct  a  modification  of  the  injunction  so  far  as  it  regards  such  erection, 
and  no  further.  With  this  modification,  the  decree  is  affirmed,  and  the  ap- 
pellants are  ordered  to  pay  the  costs. 


Smith  v.  Seaton. 
(Supreme  Court  of  Pennsyfvania.    November  11,  1887.) 

1.  EZECDTOBS  AJfD  AdMINISTBATOIW — AOCOUNTIWO— FlNAL    DeCBRB  AGAINST  EXKCUTRIZ. 

Upon  the  death  of  an  executrix  of  an  estate,  an  accounting  was  had  which  re- 
sulted in  a  decree  that  she  was  indebted  to  the  estate  for  $402.  Held,  that  that  de- 
cree, being  unreversed  and  unappealed  from,  was  a  final  decree  for  a  debt  due  by 
her  at  and  before  the  time  of  her  death. 
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2.  DnosRT  ASt>  DmBiBunoH  —  Wabtb  ov  Pbbsokal  Pbofkbtt  —  Labi>  Ihamlm  fos 

DXBTB. 

Certain  i>erBonal  property  came  into  the  hands  of  an  executor,  who  wasted  it» 
Seld^  that  the  land  of  the  deceased  was  not  thereby  discharged  of  her  debts, 
8.  Samb— Liability  of  Devised  Property  for  Debts  of  Decedemt. 

A  husband  succeeded  to  certain  real  estate  under  the  will  of  his  wife.  J9e2ii,  tbat 
he  took  it  subject  to  its  obligation  to  be  applied  to  the  payment  of  her  debts. 

4.  BaMB— PUBGRABXB  FBOM  DbYISBX  TaXBB  SUBJECT  TO  LiBN  OF  DeBTB. 

The  land  of  a  devisee  under  the  will  of  his  wife  was  sold  under  execution  against 
him.  Three  years  later  it  was  sold  by  a  decree  of  the  orphans'  court  to  satisfy  a 
debt  of  bis  wife.  The  devisee,  being  executor  of  his  wife's  estate,  had  full  notice'  of 
the  proceeding  to  establish  the  debt  of  his  wife,  and  the  purchaser  at  the  execution 
sale  against  the  devisee  was  notified  at  the  sale.  BiM,  that  the  sheriff's  sale  on  tlie 
execution  against  the  devisee  did  not  divest  the  lien  of  the  testatrix's  debts,  that 
the  estate  of  the  devisee  was  but  an  interest  in  the  surplus  left  after  the  payment 
of  the  debts,  and  the  purchaser  at  the  sheriff's  sale  took  only  the  interest  of  the 
devisee. 

Error  to  court  of  common  pleas,  Butler  county;  A.  L.  Hazen,  Judge. 

One  Grubb  died,  leaving  to  his  widow  certain  personal  property,  and  "the 
management  of  all  his  personal  property  until  his  youngest  son  came  of  age.'' 
The  inventory  filed  by  his  wife,  executrix,  was  $1,564.05.  She  lived  on  his 
farm  with  the  children,  and  married  one  Erickson.  She  died  in  1881,  leav- 
ing her  personal  property  and  real  estate  to  Erickson.  She  had  filed  no  ac- 
count of  her  trust  as  executrix  of  Grubb.  Erickson  took  out  letters  on  hia 
wife's  estate,  and  filed  an  inventory  amounting  to  $1,024.38.  An  adminis- 
trator was  appointed  d,  &.  n.  c.  t,  a.  of  Grubb's  estate,  and  Erickson  was  cited 
to  account  for  his  wife  as  executrix  of  Grubb^s  estate.  After  some  three 
years'  litigation,  in  June,  1884,  the  balance  due  Grubb's  estate  was  settled  at 
$402.26.  Erickson  had  mean  time  disposed  of  the  personal  estate  left  by  his 
wife,  and  left  the  country.  In  1883,  the  real  estate  which  was  l^ft  to  Erick- 
son by  bis  wife's  will  had  been  levied  upon  under  certain  executions  against 
him,  and  sold  to  W.  G.  Smith.  When  the  balance  was  found  due  from  Mrs. 
Erickson 's  estate  to  the  Grubb  estate,  an  execution  was  issued  for  the  amount, 
and  a  levy  was  made  on  the  land  left  by  Mrs.  Erickson  by  will  to  Erickson, 
and  it  was  sold,  and  S.  M.  Seaton,  administrator  d.  b.  n.  c.  t.  a.,  obtained  a 
deed,  and  brought  an  action  of  ejectment  against  Smith,  who  had  entered  into 
possession  under  his  deed  under  the  sheriff^s  sale  on  the  execution  against 
Erickson,  At  the  sale  under  the  Erickson  execution,  Seaton,  as  administra- 
tor of  Grubb's  estate,  gave  notice  of  his  claim  on  the  land.  Judgment  waa 
rendered  for  the  plaintiff.  On  a  motion  for  a  new  trial,  the  court  refused  it, 
and  rendered  the  following  opinion: 

"In  examining  the  reasons  assigned  for  a  new  trial  in  connection  witli  the 
whole  record,  I  am  satisfied  that  the  verdict  is  right,  and  no  injustice  to  the 
defendant.  F urther,  I  am  convinced,  on  a  careful  examination  of  the  author- 
ities cited  on  both  sides,  that  this  case  is  no  exception  to  the  general  rule,  and 
that  it  is  the  law  that  <  the  lands  of  a  decedent,  like  his  goods,  are  assets  for 
payment  of  his  debts,  and  that  the  right  of  succession  has  respect  only  to  so 
much  of  his  estate  as  remains  after  his  debt  has  been  paid ;  and,  when  a  man 
dies  in  Pennsylvania,  his  estate,  real  and  personal,  comes  within  the  jurisdic- 
tion of  the  orphans'  court  to  be  administered,  first  of  all  for  the  benefit  of 
jftreditors,  and  next  for  legatees,  devisees,  and  heirs.'  Homer  v.  ffasbrouek^ 
41  Pa.  St.  179.  This  principle  meets  the  question  involved  in  this  motion* 
and  designates  the  conclusion.  The  proceedings  were  in  the  orphans'  court, 
and  regular,  and  the  existence  of  the  debt  against  the  decedent's  estate  duly 
adjudicated.  It  remained  unpaid.  The  land  was  hers.  She  devised  the  land 
to  her  husband.  The  land  was  sold  as  his  to  pay  his  debt.  The  defendant 
became  the  sheriff's  vendee  with  notice.  The  devisee  took  only  so  much  of 
testator's  land  as  remained  after  her  debts  had  been  paid.  Can  the  sheriff's 
vendee  take  more?    I  am  of  opinion  that  he  cannot,  and  that  there  can  be 
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no  reason  now  to  doubt  that  the  land  of  Mary  Erickson,  the  debtor,  was  liable 
for  the  debts  in  preference  to  her  devisee,  or  the  sheriff's  vendee  of  her  devisee's 
interest  in  her  lands.  Therefore  the  reasons  assigned  for  a  new  trial  in  this 
case  are  not  sustained,  but  are  overruled  and  dismissed,  and  new  trial  re- 
fused." 

The  defendant  appealed. 

A.  T.  Black,  for  plaintiff  in  error. 

Mrs.  Erickson  left  all  of  the  personal  property  on  the  farm,  when  she  died, 
and  neither  abused  her  trust  nor  mismanaged  it,  and  her  executor  did  not  be- 
come successor  in  her  trust  as  executrix  of  Grubb.  Purd.  Dig.  p.  509,  pi.  15. 
If  assets  coming  to  an  executor  are  sufficient  to  pay  the  debts,  the  land  is  dis- 
charged, though  they  be  wasted  by  him.  Pry's  Appeal,  8  Watts,  253;  Kelly's 
Estate,  11  Phila.  100;  Banna's  Appeal,  81  Pa.  St.  53.  Defendant  was  en- 
titled to  show  why  the  sale  under  the  Grubb  execution  should  not  have  been 
allowed.  Benner  v.  Phillips,  9  Watts  &  S.  13.  The  sheriff's  sale  of  the  land 
as  the  property  of  the  devisee  discharged  the  lien  of  the  debts  of  the  testatrix. 
If  anna's  Appeal,  81  Pa.  St.  53;  Allegheny  City's  Appeal,  41  Pa.  St.  60; 
Stratus*  Appeal,  49  Pa.  St.  353;  Davison's  Appeal,  95  Pa.  St.  894;  Woods 
Y.  White,  97  Pa.  St.  222;  Bryan's  Appeal,  101  Pa.  St.  889. 

ITewton  Black,  for  defendant  in  error. 

The  orphans'  court  has  exclusive  administration  of  the  real  and  personal 
estate  of  a  decedent.  Acts  March  29, 1832,  and  February  *24, 1834;  Ketteras' 
EstaU,  17  Pa.  St.  422;  Whiteside  v.  Whiteside,  20  Pa.  St.  473;  Homer  v. 
Ha^hrouck,  41  Pa.  St.  180.  The  indebtedness  of  Mrs.  Erickson  to  the  Grubb 
estate  was  a  lien  on  her  estate  at  her  death,  and  for  five  years  thereafter. 
Purd.  Dig.  525.  The  right  of  succession  refers  to  so  much  of  the  estate  as 
remains  after  the  debts  are  paid.  Homer  v.  Hashrouek,  41  Pa.  St.  179;  Steuh 
art  V.  Montgomery,  23  Pa.  St.  412;  Soles  v.  ZTic^man,  29  Pa.  St.  345;  Hersey 
V.  Turhett,  27  Pa.  St.  418.  It  is  not  a  univeraal  rule  that  a  sheriff's  sale  di- 
vests all  liens.  Parr  v.  Bouzer,  16  Serg.  &  R.  309;  Mix  v.  Ackla,  7  Watts, 
816;  Re  McKemie,  3  Pa.  St.  156;  Stmr's  Appeal,  1  Pa.  St.  92. 

Green,  J.  When  the  proceedings  upon  the  account  of  Mary  Erickson,  ex- 
ecutrix of  her  deceased  husband,  Gideon  Grubb,  reached  a  conclusion,  they 
resulted  in  a  decree  of  the  orphans'  court  that  she  was  indebted  to  the  estate 
of  Gideon  Grubb  in  the  sum  of  $402.26.  That  decree,  being  unreversed  and 
nnappealed  from,  was  a  final  decree,  the  legal  effect  of  which  was  that  it  was 
a  decree  for  a  debt  due  by  her  at  and  before  the  time  of  her  death,  which  oc- 
curred in  1881.  It  matters  not  that  the  account  was  filed  by  her  own  execu- 
tor, her  second  husband,  who  was  also  the  sole  devisee  of  all  her  real  estate, 
nor  that  the  final  decree  was  not  made  until  in  the  year  1884.  The  delay  in 
ascertaining  the  debt  was  due  only  to  the  successive  stages  of  the  contest 
which  was  rendered  necessary  by  the  opposition  and  resistance  of  Mary  Er- 
ickson's  executor  in  the  settlement  of  the  account.  But,  when  all  was-  fin- 
ished, the  decree  was  against  her  estate,  and  represented  her  indebtedness. 
"When,  therefore,  her  husband  and  devisee,  J.  A.  Erickson,  succeeded  to  her 
real  estate  by  virtue  of  the  provisions  of  her  will,  he  took  title  thereto  sub- 
ject to  its  obligation  to  be  applied  to  the  payment  of  her  debts.  In  discharge 
of  that  obligation,  it  was  subsequently  sold  upon  appropriate  execution  pro- 
cess issued  out  of  the  orphans'  court  upon  the  decree  above  mentioned.  The 
purchaser  at  that  sale  claims  title  to  the  land  in  the  present  contention,  and  his 
adversary  is  one  who  purchased  the  same  land  at  a  sheriff's  sale  under  a  Judg- 
ment and  execution  against  the  same  J.  A.  Erickson  for  his  individual  debt. 
The  latter  sale  was  made  about  a  year  and  a  half  before  the  sale  upon  thede- 
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cree  of  the  oq>hans'  court,  and  the  question  is,  which  sale  passed  the  true 
title  to  the  land  ? 

The  defendant.  Smith,  claims  that  he  holds  the  true  title,  because  he  bought 
at  a  sheriffs  sale  upon  a  judgment  and  execution  against  one  who,  at  the 
time  of  the  sale,  was  the  sole  owner  of  the  land,  and  that  bj  that  sale  the  land 
was  divested  of  all  liens,  as  well  those  agdinst  Marj  Erickson  as  those  against 
her  devisee.  There  are  some  decisions  of  this  court  which  seem  to  support 
this  contention;  but,  upon  examination,  thej  will  all  be  found  to  have  preceded 
the  case  of  Homer  v.  hashrouck,  41  Pa.  St.  179.  This  case  was  decided  in  the 
year  1861,  and  It  raised  substantially  the  same  question  that  is  presented  on 
this  record.  There,  the  estate  of  an  heir  was  sold  upon  judgment  and  execu- 
tion against  him,  and  here  it  is  the  estate  of  a  devisee;  but  the  source  of  the 
title  was  the  same  in  both  cases,— a  decedent  whose  land  passed,  in  the  one 
case  by  inheritance,  and  in  the  other  by  devise.  In  both,  the  sale  of  the  suc- 
cessor's interest  was  made  before  the  sale  of  the  decedent's  estate.  In  the 
present  case,  the  sale  was  made  upon  execution  process  out  of  the  orphans' 
court,  upon  petition  for  leave  to  issue  the  same  in  order  to  obtain  pajrment 
of  a  particular  debt,  to-wit,  the  debt  recovered  against  the  estate  of  Mary  Er. 
ickson,  the  deceased  owner  of  the  land.  In  the  case  cited,  the  sale  was  made 
upon  an  order  of  the  orphans'  court,  granted  upon  a  petition  for  an  order  for 
the  payment  of  debts.  In  neither  of  the  cases  was  the  purchaser  of  the  title 
at  sheriff's  sale  warned  by  scire  facias  of  the  proceeding  for  the  sale  in  the 
orphans'  court.  In  the  present  case,  the  executor  of  Mary  Erickson  was  also 
her  devisee,  and  of  course  had  full  notice  of  the  proceeding,  and  was  a  party 
to  it;  and  W.  G.  Smith,  the  defendant,  was  expressly  and  fully  notified  of  the 
proceeding  in  the  orphans*  court  at  the  time  of  his  purchase  at  the  sheriff's 
sale. 

In  the  case  of  Homer  v.  Hasbrouck,  as  in  this,  it  was  contended  that  the 
sheriff's  sale  divested  all  liens,  including  the  debts  of  the  ancestor,  and  the 
whole  question  as  to  the  title  taken  by  the  purchaser  at  that  sale  was  fairly 
presented,  and  distinctly  decided.  The  opinion  of  this  court  was  delivered  by 
Mr.  Justice  Woodward,  who  discussed  the  entire  subject  most  elaborately 
and  exhaustively.  It  was  held  that  the  sheriff's  sale  did  not  divest  the  lien 
of  the  intestate's  debts,  that  the  estate  of  the  heir  was  an  interest  only  in  the 
surplus  left  after  the  payment  of  the  debts  of  the  decedent,  and  that  the  pur- 
chaser at  the  sheriff's  sale  took  no  other  or  greater  interest  than  that  of  the 
heir.  In  the  course  of  the  opinion,  Judge  Woodward  said:  "If  it  be  said, 
as  for  some  purposes  it  is  correct  to  say,  that  the  estate  vests  in  the  heir  di- 
rectly the  ancestor  dies,  it  must  be  understood  to  be  a  contingent  interest, 
defeasible  in  behalf  of  creditoi*s.  What  really  vests  in  the  heir  is  a  title  to 
the  residuum,  or,  in  the  language  of  our  act  of  183 i,  the  surplusage  of  the  es- 
tate. This  is  what  the  law  casts  on  the  heir.  It  can  be  nothing  else,  consist- 
ently with  our  system  of  administration  and  distribution."  Again,  he  says: 
"And  that  inheritance  in  Pennsylvania,  where  the  decedent  dies  intestate 
and  in  debt,  is  limited  to  the  surplusage  of  the  estate  after  the  debts  are  paid, 
and  does  really  vest,  for  any  practicable  and  available  purpose,  in  nothing 
more  than  that  surplusage.  If  this  were  not  so,  a  sheriff's  sale  on  a  jud$?- 
ment  against  an  only  heir  after  descent  cast  would  take  away  the  estate 
wholly  from  the  creditors  of  the  ancestor,  and  give  it  to  the  creditors  of  the 
heir.  In  other  words,  the  principle  that  lands  of  a  decedent  are  assets  for 
payment  of  debts  would  be  eradicated  from  the  foundations  of  our  juris- 
prudence, in  which  it  was  implanted  by  the  hand  of  Penn  himself."  In  the 
course  of  the  opinion  all  the  adjudged  cases  were  fully  reviewed  and  consid- 
ered, and  a  deliberate  judgment  was  reached,  wliich  has  remained  the  un- 
doubted law  of  this  commonwealth  to  the  present  day.  It  disposes  of  the  case 
now  before  us,  and  requires  its  affirmance. 
It  was  argued  for  the  plaintiff  in  error  that,  because  there  were  personal 
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assets  of  Marj  ErickBon  which  came  to  the  hands  of  her  executor,  her  lands 
were  discharged  of  her  debts  though  the  assets  were  wasted.  Such  is  not  the 
law,  and  none  of  the  cases  cited  in  its  support  sustain  the  proposition.  The 
Bame  is  true  of  another  argument,  that  the  sale  of  the  land  by  the  sheriff  as 
the  property  of  the  devisee  discharged  the  lien  of  the  decedent's  debts. 
Judgment  affirmed. 

Murphy  v.  Moore. 

(Supreme  Court  qf  Pmnsylvaftia,    November  11,  1887.) 

Malicious  PitoBBCirrioN — iNDicrvKirr— Entry  op  Nol.  Pbob. 

PlaiDti£f  had  a  lease  of  a  brickryard  which  he  assigned  to  defendant  as  secQrity. 
A  few  months  thereafter  defendant  came  to  the  yard,  and  undertook  to  claim  the 
ownership  and  possession,  but  was  driven  away.  He  then  had  plaintiff  arrested, 
and  took  possession  of  the  brick-yard.  He  went  before  the  grand  jury,  and  had 
plaintiff  indicted.  Plaintiff  attended  court  ready  for  trial,  and  then  defendant 
procured  the  case  to  be  noQe  proid  at  his  own  cost.  Heldy  that  the  entry  of  the 
nolle  pros,,  in  the  prosecution  complained  oU  was  such  an  ending  of  that  prosecu- 
tion as  to  entitle  plaintiff  to  maintain  an  action  for  malicious  prosecution.^ 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  was  an  action  for  malicious  prosecution.  Murphy,  who  was  in  pos- 
session of  a  brick-yard  in  the  Twelfth  ward,  Pittsburgh,  on  July  18,  1884, 
made  an  information  before  Alderman  Heilly,  in  which  he  charged  William 
J.  and  George  E,  Moore  with  willfully  and  maliciously  interfering  with  his 
employes,  threatening  to  kill  said  employes,  and  by  said  threats  compelling 
said  employes  to  leave  the  premises.  The  defendants  were  held  to  answer  at 
court,  and  on  this  information  the  grand  jury  found  a  true  bill  charging  that 
the  said  Moores  did  willfully  and  msUiciously  enter  upon  the  premises  of  said 
Murphy,  and  did  unlawfully,  willfully,  and  maliciously  destroy  one  of  his  kilns 
of  brick.  Afterwards,  on  February  12, 1885,  at  Murphy's  re^juest,  on  motion 
of  the  district  attorney,  the  court  allowed  a  nolle  pros,  to  be  entered  on  pay- 
ment of  costs  by  Murphy,  and  thereupon  the  plaintiff  brought  this  suit.  The 
jury  found  a  verdict  in  his  favor,  subject  to  the  question  of  law  reserved,  to- 
wit,  whether  the  entry  of  the  nolle  pros,  given  in  evidence  was  or  was  not 
such  an  ending  of  the  prosecution  as  to  entitle  the  plaintiff  to  maintain  the 
action.  The  court  below  Wiis  of  the  opinion  that  the  court  of  quarter  sessions 
had  no  power  to  enter  the  nolle  pros,  in  question,  but  nevertheless  decided 
the  reserved  question  against  the  plaintiff  in  error,  on  the  ground  that  the 
manner  of  the  entry  of  the  nolle  pros,  was  equivalent  to  an  abandonment  of 
the  prosecution. 

On  the  question  of  law  reserved,  the  court  delivered  the  following  opinion: 

"Tliis  is  an  action  for  malicious  prosecution.  At  the  trial  the  plaintiff  of- 
fered in  evidence  inter  alia  the  information,  bill  of  indictment  found  by  a 
grand  jury,  and  the  following  indorsement  thereon: 

"  *  February  12, 1885,  on  motion  of  district  attorney,  at  request  of  prosecu- 
tor in  open  court,  a  nolle  pros*  allowed  upon  the  payment  of  costs  by  the  pros- 
ecutor, Henry  Murphy.  By  the  Coukt.' 

"After  the  evidence  was  closed  the  defendant's  attorney  asked  us  to  charge 
the  jury  •  that  the  entry  of  the  nolle  pros,  given  in  evidence  in  the  case,  in 
the  prosecution  complained  of,  is  not  such  an  ending  thereof  as  to  entitle 
the  plaintiff  to  maintain  the  action.'  This  we  refused  to  do,  and  reserved  the 
question  of  law  thus  raised  for  the  consideration  of  the  court  in  bank.    The 

*The  right  to  maintain  an  action  for  a  malicious  criminal  prosecution  accrues 
whenever  the  prosecution  is  disposed  of  in  such  a  manner  that  it  cannot  be  revived, 
and  the  prosecutor,  if  he  proceeds  further,  must  bring  a  fresh  indictment.  Casebeer  v. 
Kice,  (Neb.)  24  N.  W.  Rep.  693.  The  entering  of  a  jiolle  2J^'osequi  is  such  a  final  determi- 
nation. Woodworth  v.  Mills,  (Wis.)  20  N.  W.  Rep.  728.  See  West  v.  Hayes.  (Ind.)  a  N. 
£.  Rep.  932,  and  note. 
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jury  having  found  a  verdict  for  plaintiff,  subject  to  our  opinion  on  the  ques- 
tion thus  presented,  it  now  arises  for  our  determination.  It  seems  oiiginally 
to  have  been  thought  that  an  acquittal  by  a  jury  was  necessary  before  an  ac- 
tion for  malicious  prosecution  could  be  maintained.  (2  Starkie,  £v.  677,  tit. 
<  Malicious  Prosecution,')  and  it  was  said  that  the  entry  of  a  nolle  pros,  was 
insufficient,  because  fresh  process  might  be  issued  upon  the  indictment.  God- 
dard  v.  Smith,  6  Mod.  262. 

"A  careful  examination  of  the  leading  case  shows  that  the  real  point  ruled 
was  that  a  nolle  pros,  entered  by  the  attorney  general  was  not  sufficient  to 
sustain  the  allegation  in  the  narr  that  plaintiff  had  been  acquitted;  but  it 
seems  to  have  been  generally  understood  and  recognized  as  an  authority  upon 
the  point  under  consideration.  And  it  has  been  expressly  so  decided  in  Mas- 
sachusetts. Parker  v.  fftmtington,  2  Gray,  124,  and  Bacon  v.  Towne,  4  Gush. 
217,  both  of  which  were  cited  with  apparent  approbation  in  Klrkpatriek  v. 
Kirkpatrick  by  Justice  Thompson,  sitting  at  nisi  prius  in  Philadelphia.  See 
39  Pa.  St.,  291. 

"But  while  this  is  so,  it  seems  to  me  so  clear  that  there  is  no  reason  for 
the  rule,  and  that  the  only  foundation  upon  which  it  ever  was  supposed  to 
rest,  to-wit,  that  the  prosecution  must  be  so  disposed  of  as  to  bar  another  pro- 
ceeding for  the  same  offense,  has  been  so  entirely  swept  away  by  later  decis- 
ions, both  in  England  and  this  country,  including  our  own  state,  that  I  do 
not  think  it  can  be  regarded  as  law  now.  Even  if  we  were  to  consider  it  as 
a  distinct  expression  of  the  views  of  Justice  Thompson  in  the  case  above 
cited,  it  was  a  mere  dictum^  and  not  at  all  necessary  to  sustain  the  conclusion 
reached  there.  Thus  we  have  it  said  in  Bemar  v.  DurUap,  94  Pa.  St.  831, 
that  in  an  action  against  the  prosecutor,  if  the  plaintiff  proves  a  discharge  by 
the  examining  magistrate,  it  is  sufficient,  not  only  to  justify  suit,  but  is  evi- 
dence of  the  w^ant  of  probable  cause,  which  casts  the  burden  of  proof  upon 
the  defendant.  And  in  Stewart  v.  Thompson^  51  Pa.  St.  158,  the  court  sa}'s: 
*  A  bill  was  presented  to  the  grand  jury  which  was  ignored  as  to  plaintiff, 
and  the  prosecution  was  wholly  ended  and  determined,  and  the  plaintiff  dis- 
charged.' In  both  of  these  cases  the  prosecution  could  have  been  reinstated 
or  renewed,  and  the  subsequent  proceedings  would  not  have  been  barred  either 
by  the  discharge  or  the  ignoramus.  A  nolle  pros,,  duly  entered,  is  as  much 
a  determination  of  the  prosecution  as  either.  But  we  have  quite  a  number 
of  cases  in  other  states,  in  which  the  doctrine  that  a  nolle  pros,  is  a  sufficient 
ending  of  the  prosecution  to  maintain  the  action  is  expressly  declared.  *  Where 
the  prosecuting  attorney  enters  a  nolle  pros.,  and  the  magistrate  made  such 
entry  on  the  files,  and  the  defendant  was  actually  discharged,  it  is  sufficient.' 
I>Tiggs  V.  Burton,  44  Yt.  124,  and  to  same  effect  cases  cited  below. 

'*The  grounds  for  this  action  are  the  malice  of  defendant,  the  want  of  prob- 
able cause,  and  injury  sustained  by  plaintiff.  The  authorities  referred  to  in 
the  main  agree  that  where  the  particular  indictment  or  charge  specifically 
made  is  disposed  of,  and  defendant  allowed  to  depart  without  any  obligation 
to  answer  further,  there  is  a  sufficient  termination  of  the  prosecution.  It  is 
argued,  however,  that  while  a  nolle  pros,  properly  entered  may  be  sufficient  to 
maintain  the  action,  the  one  entered  in  this  case  was  absolutely  void,  as  being 
contrary  to  the  law  of  this  state.  This  objection  to  the  sufficiency  of  the  nolle 
pros,  seems  very  well  founded,  as  it  was  decided  in  Berks  Co.  v.  Pile^  18  Pa. 
St.  496.  that  the  proviso  to  the  first  section  of  the  act  of  May  3,  1850,  from 
which  the  twenty-ninth  section  of  the  act  of  1860,  relating  to  criminal  proced- 
ure, was  taken,  did  not  repeal  the  act  of  twenty-ninth  of  March,  1819,  which 
enacted  *  that  it  should  not  be  lawful  for  the  attorney  general  to  enter  a  nolle 
pros,  upon  any  indictment  found,  except  in  cases  of  assault  and  battery,  and 
fornication  and  bastardy,  on  agreement  between  the  parties,  and  in  prosecu- 
tions for  keeping  tippling-houses,  with  the  consent  of  the  court.  *  We  know 
this  act  is  altogether  ignored  by  our  criminal  court,  and  has  been  so  foryeiirs; 
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batitai>p6ar8to  still  be  in  force.  But  looking  at  this  case  even  in  that  point 
of  view,  and  tre^itingthe  nolle  pros,  as  a  nullity,  so  far  as  its  strict  le^al  effect 
is  concerned.  I  think  that  it  maj  well  be  treated  as  an  abandonment  of  the 
prosecution  by  the  defendant  in  this  case,  and  vls  prima  facie  evidence  of  an 
acknowledgment  of  the  fact  that  he  had  no  sufficient  cause  for  prosecution. 

"It  is  sufficient  if  the  plaintiff  be  discharged  without  day  by  withdrawal  or 
abandonment  of  the  prosecution ,  not  made  by  arrangement  with  him.  Brown 
V .  Randall  J  36  Conn .  56.  So  even  in  Massachusetts,  {Sayles  v .  Briggs,  4  Mete. 
421,)  it  was  held  that  when  a  prosecution  was  abandoned  before  the  magis- 
trate, and  the  defendant  discharged,  the  action  could  be  maintained.  On  the 
same  line  we  refer  to  Kelly  v.  Sage,  12  Kan.  109 ;  Mc  Williams  v.  Hoban,  42 
Md.  56;  Gilberts.  Emmons,  42  111.  143;  Fay  v.  O'Neill,  36  N.  Y.  11;  Leeoer 
V.  Hamill,  67  Ind.  423;  and  particularly  Lowe  v.  Wartman,  1  Atl.  Eep.  489, 
(decided  by  the  supreme  court  of  New  Jersey,  November,  1885,)  where  it  is 
summed  up  as  follows:  *A  crimina^prosecution  maybe  said  to  have  been  ter- 
minated, (1)  where  there  is  a  verdict  of  not  guilty;  (2)  where  the  grand  jury 
ignore  the  bill;  (3)  where  a  nolle  prosequi  is  entered;  and  (4)  where  the  ac- 
cused has  been  discharged  from  bail  or  imprisonment.'  Here  the  entry  of  the 
nolle  pros,  must  be  taken  from  the  record  (as  was  the  actual  fact)  to  have 
been  without  plaintiff's  knowledge  or  consent,  while  he  was  under  bail  and 
waiting  for  trial.  The  first  thing  he  knew,  the  cause  was,  so  far  as  the  charge 
contained  in  the  indictment  is  concerned,  disposed  of,  and  he  turned  out  of 
court  without  day.  I  think  it  manifest  that  a  due  regard  for  personal  safety, 
and  a  proper  discrimination  of  the  rules  of  law  involved  in  this  case,  justify  the 
entry  of  judgment  for  plaintiff  upon  the  question  of  law  reserved,  upon  pay- 
ment of  verdict  fee;  and  it  is  now  so  ordered." 

Defendant  brings  error. 

John  8.  Ferguson,  for  plaintiff  in  error. 

The  entry  of  the  nolle  pros,  was  not  such  an  ending  of  the  case  as  to  entitle 
the  plaintiff  to  sue  for  malicious  prosecution .  Parker  v.  Hwntington,  2  Gray, 
124;  Bacon  v.  Tovme,  4  Cush.  217;  Kirkpatrick  v.  Kirkpatrick,  39  Pa.  St. 
291;  Parker  v.  Farley,  10  Cush.  279;  Cardival  v.  Smith,  109  Mass.  158; 
Bemary.  Dtmlap,  94 Pa.  St.  331;  Stewart  v.  Thompson,  51  Pa.  St.  158;  Bixby 
V.  Bi-undige,  2  Gray,  129. 

Geo,  B.  Moore  and  D.  I).  Bruce,  for  defendant  in  error. 

A  nolle  pros,  authorizes  the  party  arrested  to  commence  a  suit  for  malicious 
prosecution.  €hraves  v.  Davjson,  130  Mass.  82;  Cardival  v.  Smith,  109  Mass. 
158;  Graves  y.  Daumn,  and  133  Mass.  420. 

Peb  Curiam.  The  opinion  of  the  court  below  on  the  reserved  question  is, 
in  our  opinion,  unexceptionable;  hence  we  adjudge  that  the  assignments  of 
error  are  not  well  taken.    Judgment  affirmed. 


Meboantilb  Libraby  Hall  Co.  v.  City  of  Pittsbubgh, 

{Supreme  Oouri  of  Pennsylvania.    November  11,  1887.) 

Taxatiok— Exemption— Repeal  by  CoKSTiTunow. 

The  defendant,  Mercantile  Library  Association  of  Pittsburgh,  owned  stores  which 
the  dty  of  Pittsburgh  assessed  for  taxation.  The  act  of  April  18,  1864,  exempted 
its  property  from  state  taxtion.  The  constitution  of  1874,  art.  9,  J  1,  provided  that 
**  *  *  *  the  general  assembly  may,  by  general  laws,  exempt  from  taxation  public 
property  held  for  public  purposes,  *  ♦  ♦  and  institutions  of  purely  public  char- 
ity. ♦  ♦  •  AH  laws  exempting  property  from  taxation  other  than  the  property 
enumerated  shall  be  void."  Held,  that  the  statute  exempting  its  property  was  ren- 
dered void  by  the  adoption  of  the  constitution. 

Error  to  court  of  common  pleas,  Allegheny  county. 
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Action  to  ooQeet  city  taxes  on  property  of  the  Mercantile  Library  Associa- 
tion not  used  for  library  purposes. 

On  receipt  of  the  following  notice  by  the  treasurer  of  the  Mercantile  li- 
brary, a  case  stated  was  drawn  up  as  hereinafter  printed: 

*  Office  of  Boabd  of  Absbssobs. 

"PiTTSBUBGH,  February  27,  1886. 
'*X.  H.  Williams,  Esq. — Deab  Sib:    The  board  of  assessors  claim  that  the 
Mercantile  Library  Association  is  liable  for  city  tax,  excepting  that  portion  of 
their  building  used  exclusively  for  library  purposes.    In  support  of  that  claim 
they  cite  section  9  of  the  new  constitution,  passed  in  1873. 

"Very  respectfully,  M.  Clabk,  for  Assessors." 

By  agreement  of  the  parties  the  issuing  and  service  of  a  writ  was  waived, 
and  the  following  case  stated  for  the  opinion  of  the  court  in  the  matter  of  a 
special  verdict: 

The  Mercantile  Library  Hall  Company  was  incorporated  under  and  by 
virtue  of  an  act  of  assembly,  March  18,  A.  D.  1859;  section  1  of  the  said  act 
being  as  follows:  **Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  commonwealth  of  Pennsylvania  in  general  assembly  met,  and  it  is 
hereby  enacted  by  the  authority  of  the  same,  that  George  W.  Jackson,  James 
McGauley,  Thos.  M.  Howe,  James  Park,  Jr.,  William  Holmes,  William  M. 
Lyon,  Isaac  M.  Pennock,  J.  K.  Moorhead,  Alex.  Nimick,  James  M.  Cooper, 
William  Bagaley,  John  P.  Singer,  George  Darsie,  Greorge  Black,  Geo.  W. 
Case,  Wm.  P.  Johnston,  Allen  Kramer,  John  H.  Schoenberger,  Nathaniel 
Holmes,  and  Pelix  B.  Brunot,  all  of  the  county  of  Allegheny,  and  their  asso- 
ciates and  successors,  are  hereby  enacted  into  a  body  corporate,  in  deed  and 
in  law,  by  the  name,  style,  and  title  of  the  'Mercantile  Library  Hall  Company,' 
for  the  purpose  of  erecting  a  hall  for  the  use  and  benefit  of  the  Young  Men's 
Mercantile  Library  and  Mechanics'  Institute  of  the  city  of  Pittsburgh ;••  to 
which  act  a  supplement  was  passed  the  eighteenth  day  of  April,  A.  D.  1864. 
and  made  a  part  of  the  charter  thereof;  section  2  of  the  said  supplement  being 
as  follows:  *'Por  the  encouraging  and  fostering  of  institutions  for  the  educa- 
tion of  and  elevation  of  the  people,  the  real  and  personal  property  of  the  Young 
Men's  Mercantile  Library  Association  and  the  Mercantile  Library  Hall  Com- 
pany is  hereby  exempted  from  taxation,  except  for  state  purposes. "  The  ques- 
tion for  the  court  to  decide  is  whether,  under  the  constitution  and  laws  of 
Pennsylvania,  those  portions  of  the  real  estate  and  building  of  the  said  com- 
pany not  used  exclusively  for  library  purposes  are  liable  to  taxation  for  city 
purposes. 

Article  9,  §§  1,  2,  of  the  new  constitution,  are  as  follows: 

"Section  1.  All  taxes  shall  be  uniform  upon  the  same  class  of  subjects 
witliin  the  territorial  limit  of  the  authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws;  but  the  general  assembly  may,  by  general 
laws,  exempt  from  taxation  public  property  held  for  public  purposes,  actual 
places  of  religious  worship,  places  of  burial  not  used  or  held  for  private  or  cor- 
porate protit,  and  institutions  of  purely  public  charity. " 

"Sec.  2.  All  laws  exempting  property  from  taxation,  other  than  the  prop- 
erty enumerated,  shall  be  void." 

The  act  of  May  14,  1874,  exempts  from  taxation  "all  hospitals,  universities, 
colleges,  seminaries,  academies,  associations,  and  institutions  of  learning,  be- 
nevolence, or  charity,  founded,  endowed,  and  maintained  by  public  or  private 
charity." 

The  property  of  the  mercantile  library  consists  of  a  lot  120x160  feet  on  Penn 
avenue,  extending  to  the  corner  of  Barker  alley.  Upon  said  lot  is  erected  the 
four-story  stone  structure  known  as  the  "Library  Hall  Building;"  the  first 
story  of  the  said  building  being  rented  to  Joseph  Ilorne,  for  a  retail  dry  goods 
store.    The  second  story  is  occupied  by  the  mercantile  library  and  art-room,  the 
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third  story  by  the  mercantile  library  and  the  Masonie  lodge,  and  the  remainder 
of  the  building  by  a  theater.  The  rents  derived  therefrom  are  applied  to  the 
purposes  of  the  library  eompany.  If  the  court  shall  be  of  the  opinion  that  the 
said  property  is  liable  for  a  tax  on  that  portion  of  the  premises  not  actually 
occupied  and  used  for  the  purposes  of  the  said  association,  then,  by  agreement 
between  the  above  parties,  a  tax  shall  be  levied  in  proportion  to  one  half  of 
the  assessed  value,  and  judgment  be  entered  for  the  sum  of  $745.20.  Other- 
MTlse  judgment  to  be  entered  for  the  defendants;  costs  to  follow  and  abide  by 
the  j  udgment.  The  right  is  reserved  to  either  paity  to  take  out  a  writ  of  error 
to  the  snpreme  court. 

The  court  (Ewing,  P.  J.)  delivered  the  following  opinion: 
'*The  defendant  corporation  is  the  owner,  and  by  its  tenants  the  occupier, 
of  a  large  and  valuable  lot  and  building  on  Penn  street,  Pittsburgh.  From  the 
rent  of  its  building  for  stores  and  other  purposes,. neither  public  nor  chari- 
table, it  derives  a  considerable  revenue.  Under  the  general  law,  and  the  ordi- 
nances of  the  city  of  Pittsburgh,  this  property  is  subject  to  taxation  for  city  pur- 
XKNies,  unless  a  valid  existing  statute  can  be  shown  exempting  it  from  the  bur- 
dens common  to  real  estate  in  the  city.  The  defendant  corporation  was  char- 
tered by  act  of  assembly  approved  eighteenth  March,  1859,(P.  L.  1860,  p.  813.) 
By  the  act  of  assembly  of  third  May,  1855,  by  the  constitutional  amendment 
of  1857,  and  by  the  eighth  section  of  its  act  of  incorporation,  the  state  had  a 
right  to  repeal,  alter,  or  amend  the  charter  of  this  corporation.  By  an  act  of 
assembly  approved  eighteenth  April,  1864,  the  real  and  personal  property  of 
this  and  another  corporation  was  exempted  from  taxation  except  for  state  pur- 
poses, and  nnder  this  act  the  defendant  claims  exemption  from  city  taxation. 
The  constitution  of  1874,  art.  9,  §  1,  provides  that  <  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  collected  under  general  laws,  but  the 
general  assembly  may,  by  general  laws,  exempt  from  taxation  public  propei-ty 
held  for  public  purposes,  actual  places  of  religious  worship,  places  of  burial 
not  owned  or  held  for  private  or  corporate  profit,  and  instituticms  of  purely 
public  charity.' 

'*The  learned  counsel  for  defendant,  reading  no  further,  argues  that  this 
does  not  repeal  any  then  existing  law;  and  cite  Qas  Co.  v.  CTiester  Co,,  97  Pa. 
St.  476,  and  numerous  other  similar  cases,  in  support  of  the  position  that 
these  constitutional  provisions  are  prospective  only.  <  That  the  convention 
framing  the  constitution  purposely  avoided  a  repeal  of  local  and  special  laws, 
fearing  the  utter  confusion  into  which  the  state  would  have  been  thrown  by 
an  indiscriminate  repeal  of  such  laws.'  This  is  undoubtedly  true,  as  a  gen- 
eral proposition;  but  it  has  several  exceptions.  It  is  eminently  true  of  the 
provisions  of  the  first  part  of  section  1  above  quoted,  relating  to  the  manner 
of  assessing  and  collecting  taxes;  but  there  was  no  fear  or  danger  of  confu- 
sion or  wrong  in  repealing  special  laws  in  existence,  exempting  property  from 
taxation  other  than  that  authorized  by  the  first  section  to  be  exempted.  The 
public  grievance  and  injustice  of  many  of  these  exemption  acts  was  notorious, 
and,  with  the  express  and  avowed  purpose  of  ending  the  wrong,  the  second 
section  of  the  same  article  was  adopted,  as  follows :  <  All  laws  exempting  prop- 
erty from  taxation,  other  than  the  property  enumerated,  shall  be  void.'  To 
say  that  this  seetion  is  merely  prospective,  is  to  say  that  it  is  utterly  without 
meaning  or  good  sense.  Any  statute  thereafter  passed  in  violation  of  any  of  the 
provisions  of  section  1  would  necessarily  be  void.  The  intention  was  to  save 
the  existing  laws  in  relation  to  the  manner  of  assessing  and  collecting  taxes 
for  the  discretion  of  the  legislature  as  to  the  time  of  their  repeal;  but  to  wipe 
out  at  once  all  exemptions  of  property  from  taxation  other  than  that  enumer- 
ated in  section  1.  All  such  laws  <  shall  be  void,'  not  when  the  legislature 
may  see  fit  to  repeal  them,  but  immediately  on  the  adoption  of  the  constitu- 
tion. 
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"  The  f  nndamenfxil  law  of  the  state  cannot  properly  he  interpreted  as  though 
it  were  but  a  penal  statute.  This  obvious  and  only  reasonable  interpretation 
of  the  first  and  second  sections  of  the  constitution  disposes  of  the  defendant's 
claim  to  exemption.  The  statute  exempting  its  property  was  rendered  void 
by  the  adoption  of  the  constitution. 

**  We  are  also  of  the  opinion  that,  even  if  the  second  section  of  arUde  9  is 
to  be  ignored,  the  act  of  assembly  of  May  14, 1874,  (P.  L.  158,)  is  a  repeal  of 
the  exemption  of  defendant's  property  from  taxation.  The  title  of  an  act  of 
assembly  does  not  necessarily  include  a  schedule  of  its  provisions.  Beading 
the  charter  of  the  defendant's  corporation,  it  is  not  an  institution  of  purely 
public  charity,  nor  is  the  property  rented  for  st<Mre8,  a  theater,  and  other  sun- 
dry purposes  within  the  exemptions  authorised  by  the  constitution  or  act  of 
1874." 

Defendant  brings  error. 

George  Shiras,  3d,  for  plaintiff  in  error. 

In  cases  of  doubtful  intent,  a  general  law  should  be  construed  prospective] v 
rather  than  retrospectively.  Q<u  Co,  v.  County  of  CheateVf  97  Pa.  St.  481  ; 
County  of  Brie  v.  City  of  Brie,  18  Wkly.  Notes  Gas.  809;  6.Ati.  Bep.  136; 
RuWb  Appeal,  10  Wkly.  Notes  Gas.  498;  Iron  Co.  v.  Lotoer  McCungie  Tp., 
81  Pa.  St.  482;  Indiana  Co.  v.  Agricuitural  8oo..  85  Pa.  St.  357.  The  act  of 
May  14,  1874,  is  an  act  to  exempt  for  the  future,  and  not  to  repeal  as  to  the 
past.  If  it  were  double,  it  would  be  unconstitutional.  Union  Pass,  Co,^s  Ap- 
peal, *81  Pa.  St.  91 ;  Dorsey's  Appeal,  72  Pa.  St.  192 ;  Township  cf  Cumru  v. 
Directors  of  Poor,  112  Pa.  St.  264;  3  Atl.  Bep.  578;  Malloy  v.  Reinhard,  7 
Atl.  Bep.  790.  A  general  statute  without  negative  words  will  not  repeal  a 
prior  special  act,  though  their  provisions  be  different.  Brown  v.  County 
Com'rs,  21  Pa.  St.  37;  Bounty  Aocotrnts,  70  Pa.  St.  92;  University  v.  Peo- 
pie,  99  U.  S.  309;  Robinson  v.  Ferguson,  78  lU.  539;  Dickinson  v.  Dick- 
inson, 61  Pa.  St.  401;  Brie  v.  Bootz,  72  Pa.  St.  196;  Somerset  dt  Stoystaum 
Road,  74  Pa.  St.  61;  In  re  Barber,  86  Pa.  St.  392. 

H^.  C  Moerdand  and  Thos.  D.  Camahan,  for  defendant  in  error. 

The  act  of  May  14,  1874,  repeals  the  exemption  clause.  Young  Men^s 
Christian  Assn  v.  Donohugh,  7  Wkly.  Notes  Gas.  208;  Brie  v.  Commission- 
ers of  Water- Works,  18  Wkly.  Notes  Gas.  310,  6  Atl.  Bep.  138;  German  8oc. 
V.  Philadelphiay  3  Wkly.  Notes  Gas.  483. 

Per  Guriam.  We  can  perceive  nothing  wrong  in  the  Judgment  of  the 
court  below,  and  the  opinion  of  the  learned  judge  has  so  fully  disposed  of  the 
legal  questions  involved  in  this  controversy  that  we  deem  it  unnecessary  to 
add  anything  thereto.     The  judgment  is  affirmed. 


rtjLLEB  V,  Dempster. 
(SupremB  Court  of  Pennsylvania,    November  11,  1S87.) 

1.  COVBNAIIT— PbIVILEOB  TO  Rk^CIND  GoNVKTANCK— COVENANT  NOT  PsBSOVAU 

Decedent  purchased,  on  November  29,  1875,  a  mine  of  defendaut  with  the  under- 
standing  that  if,  within  a  year,  he  should  be  dissatistied  with  his  purchase,  defend- 
ant would  refund  the  money.  Decedent  died  August  12,  1876,  intestate,  ifirfd, 
that  this  agreement  was  nut  a  personal  one,  but  could  be  taken  advantage  of  by  the 
representatives  of  the  decedent. 

2.  Frauds,  Statute  of— Promise  to  Answer  fob  Debt  of  Anothbb. 

Defendant  sold  a  mine  to  decedent  with  the  understandinji;  that,  should  decedent 
prove  dissatisfied  within  a  year,  he  would  refund  the  money.  Decedent  died 
within  the  ^'ear,  and  his  administrator  notified  defendant  that  the  estate  did  not 
wish  the  mine.  Defendant  agreed  with  the  administratrir  and  widow  to  refund  the 
money.    Eeld,  that  tliis  promise  was  not  witliin  the  statute  of  frauds. 
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5.  LiMJTATiow  OP  Action*— lasuAKCB  of  Wbit  Btopb  RtTKBrmo  of  Statuts. 

A  writ  was  issued  within  six  years  from  the  time  the  right  of  action  accrued,  but 
returned  t*.  e.  t.  An  atuu  was  issued  and  served  within  six  years  from  the  rirst, 
though  more  than  six  years  from  the  time  when  the  right  of  action  accrued.  Held. 
that  the  statute  of  limitations  is  not  a  good  defense.^ 

Error  to  court  of  oommon  pleas,  Allegheny  county. 

On  NovembiBr  29, 1875,  James  Fuller  made  an  agreement  with  bis  brother- 
in-law,  R.  D.  Beatty,  which  agreement  was  as  follows: 

"Article  of  agreement  made  and  entered  into  the  twenty-ninth  day  of  No- 
vember, 1875,  between  James  Fuller,  of  the  city  of  Philadelphia,  and  B.  D. 
Beatty,  of  the  city  of  Pittsburgh,  witnesseth,  that  the  said  James  Fuller,  of  the 
first  part,  agrees  to  sell  the  said  Beatty,  of  the  second  part,  the  four  and 
one-half  (4JJ  tenths  of  the  Franklin  Silver  Lode,  in  Deer  Lodge  county,  and 
territory  of  Montana.  The  said  Franklin  Lode  consists  of  one  thousand  feet 
in  one  body,  including  discovery  claim,  is  situate  about  eight  hundred  feet 
south-east  of  the  <  Speckled  Trout,'  and  is  in  the  same  gener^  formation.  On 
this  claim  are  two  shafts,  one  twenty  feet  deep,  the  other  fifty  feet  deep. 
Both  show  a  well-defined  lead,  with  ore  averaging  about  $160  per  ton.  The 
<^hoicest  ore  will  assay  from  $600  to  $1,000  per  ton.  The  full  amount  of  money 
to  be  paid  by  the  said  party  of  the  second  part  for  the  four  and  one-half  (4|) 
tenths  is  ten  thousand  dollars;  for  which,  when  paid,  the  said  party  of  the 
first  part  agrees  to  make  a  good  and  warranty  deed  for  the  same.  Also  if  the 
said  party  of  the  second  part,  R.  D.  Beatty,  is  dissatisfied  with  his  purchase 
of  the  said  four  and  one-half  (4j^)  tenths  of  the  said  Franklin  Silver  Lode  at 
the  expiration  of  one  year  from  this  date,  the  said  James  Fuller,  and  Bell  C, 
his  wife,  agree  to  pay  back  the  full  amount,  ten  thousand  dollars,  with  inter- 
est on  the  same.  James  Fulleb. 

"Bell  C.  Fuller. 
"By  Attorney  in  Fact,  James  Fxtller. 

'*  Witness:    James  Robinson.  " 

On  the  day  of  the  execution  of  this  contract  Fuller  received  from  Beatty 
^4,000  on  account  of  purchase  money*  and  receipted  for  the  same  on  the  writ- 
ten agreement.  On  the  eleventh  day  of  December,  1875,  the  remaininff  $6,000 
were  paid,  and  receipted  for  on  the  agreement.  On  August  12,  1876,  R.  D. 
Beatty  died  intestate,  leaving  a  widow,  Nannie  0.  Beatty,  and  two  minor 
•children.  Alexander  Dempster  was  subsequently  appointed  administrator  of 
Beatty's  estate,  and  James  Fuller  was  appointed  guardian  of  the  children.  On 
September  25, 1880,  Fuller  filed  his  first  and  only  account,  and  about  the  same 
time,  on  his  own  petition,  he  was  discharged  from  his  position  as  guardian,  and 
Thomas  S.  Bigelow  was  appointed  his  successor.  The  latter  filed  exceptions  to 
Fuller's  account,  on  the  alleged  ground  that  the  accountant  had  credited  himself 
with  certain  payments  m^e  on  an  outstanding  mortgage  of  the  decedent ; 
whereas  he  should,  as  alleged,  have  charged  himself  with  the  $10,000  purchase 
money  of  the  Montana  property,  and  applied  the  same  to  the  payment  of  said 
mortgage.  These  exceptions  were  based  on  the  allegation  that,  after  the 
death  of  Beatty,  Fuller  had  agreed  with  the  widow  and  administrator  to  re- 
pay the  purchase  money  of  the  Montana  property,  and  to  apply  the  amount 
to  the  payment  of  an  outstanding  mortgage  upon  Beatty's  real  estate,  situ- 
ate in  Pennsylvania.  Fuller  denied  that  he  had  so  agreed,  but  the  orphans* 
oourt  sustained  the  exceptions,  and  surcharged  Fuller  with  the  $10,000.  This 
•decree  of  the  orphans'  court  was  reversed  by  the  supreme  court.  On  June  3, 
1882,  Dempster,  as  administrator  of  R.  D.  Beatty,  deceased,  sued  out  a  writ 
i  n  dssumpHtf  returnable  to  the  first  Monday  of  June,  1882.  This  writ  was  re- 
tumed  »•  €,  L;  as  was  also  an  alUis  summons  returnable  to  first  Monday  of 
November,  18815.    A  pluries  summons  to  first  Monday  of  February,  1887,  was 

^See  Inenranoe  Co.  v.  Haws,  (Fb.)  anUf  107,  and  note. 
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returned  served.  The  plaintiff,  in  his  affidavit  of  claim  and  declaration,  al- 
leged that,  shortly  after  the  death  of  Beatty,  Fuller  promised  the  widow  and 
administrator  to  take  hack  the  land,  and  apply  the  purchase  money  to  the  pay- 
ment of  the  Woods  mortgages*  and  the  widow  and  administrator  so  testified. 
This  Fuller  wholly  denied;  and  he  also  proved  that, after  he  had  resigned  the 
guardianship,  and  after  Bigelow  had  been  appointed,  he  did,  on  the  fourteenth 
of  February,  1887,  execute  a  deed  of  conveyance  to  Beatty's  heirs,  and  tend- 
ered the  same  to  the  guardian.  The  court  permitted  the  case  to  go  to  the 
jury  on  the  question  whether  Fuller  promised  and  agreed  with  the  widow  and 
administrator,  after  the  death  of  Beatty,  to  repay  tiie  purchase  money,  and  re- 
served the  questions  of  law  arising  upon  defendant's  prayer  for  instructions. 

Thejury  found  for  the  plaintiff  for  614,710,  and  also  found  the  following 
facts:  Firsts  that  under  the  contract  of  November  27,  1875,  a  copy  of  which 
is  attached  hereto,  Beatty  paid  the  consideration  in  full,  $10,000,  but  no  deed 
for  the  property  was  delivered  or  tendered  to  him  during  his  life-time,  and  none 
was  tendered  until  after  the  bringing  of  this  action ;  second,  that  Beatty  died 
August  12,  1876,  intestate,  leaving  a  widow  and  two  minor  children;  Alex. 
Dempster  was  appointed  administrator  of  the  estate,  and  the  defendant,  in  the 
fall  of  1877,  appointed  guardian  of  the  minor  children;  third,  that  Beatty, 
during  his  life,  never  expressed  to  Fuller  any  dissatisfaction  with  his  pur- 
chase. After  his  death,  before  and  at  the  time  of  the  expiration  of  the  year 
from  the  date  of  the  contract,  the  administrator,  and  the  widow,  on  behalf  of 
heraelf  and  minor  children,  who  then  had  no  guardian,  did  express  to  the  de- 
fendant their  dissatisfaction  with  the  purchase,  and  demanded  the  return  of 
the  purchase  money;  fourth,  that  upon  such  specification  the  defendant  did 
agree  to  refund  the  purchase  money  received  under  the  contract. 

The  court,  in  its  decision  on  the  questions  of  law  reserved,  said: 

"The  writ  was  issued  within  six  years  from  the  time  right  of  action  accrued^ 
and  an  alias  duly  issued,  and  served  within  six  years  from  the  first  Although 
the  alias  was  not  served  until  more  than  six  years  from  the  time  the  right  of 
action  accrued,  the  statute  of  limitations  is  not  a  good  defense.  McClurg  v. 
Fj-yer,  15  Pa.  St.  293;  Hernphill  v.  McClimans,  24  Pa.  St.  367;  Curcier's  Es- 
tate, 28  Pa.  St.  261.  4 

"The  main  contention  arises  on  the  clause  in  the  agreement  between  James 
Fuller  and  R.  B.  Beatty;  «If  the  said  party  of  the  first  part,  R.  B.  Beatty,  is 
dissatisfied  with  the  purchase  of  the  said  four  and  one-half  (4|^)  tenths  of  the 
said  *^ Franklin"  silver  lode,  at  the  expiration  of  one  year  from  this  date  the 
said  James  Fuller  and  Bell  C.,  his  wife,  agree  to  pay  back  the  full  amount,  ten 
thousand  (810,000)  dollars,  with  interest  on  the  same.'  Is  that  a  personal  priv- 
ilege to  R.  D.  Beatty,  which  ceased  to  exist  when  he  died,  when  he  died  within 
the  year,  or  did  it  survive  to  his  heirs  or  legal  representatives?  As  an  abstract 
question  of  law,  based  upon  the  agreement  alone,  it  is  not  easy  of  solution. 
But  I  think  this  defendant  has  put  a  construction  upon  it  which  relieves  the 
case  from  difficulty.  The  parties  were  brothers-in-law.  The  agreement  of 
twenty-nrnth  November,  1875,  is  very  brief  and  informal  for  the  amount  of 
money  involved.  Evidently  the  parties  had  entire  confidence  in  each  otber» 
and  that  Beatty  thought  the  provision  about  the  return  of  the  money  was 
ample  to  protect  him  in  any  event.  It  is  not  likely  either  contemplated  the 
contingency  of  the  other's  death.  Perhaps,  if  that  had  been  suggested,  both 
would  have  said,  <  The  agreement  binds  each  of  us  and  our  legid  representa- 
tives,' for  both  were  laymen.  And  there  is  nothing  in  the  agreement  incon- 
sistent with  that  idea. 

"As  a  general  rule,  all  covenants  in  an  agreement,  in  case  of  the  party's 
death,  become  binding  upon  his  legal  representatives  without  their  being 
named.  So,  as  a  general  rule,  all  privileges  or  advantages  granted  the  other 
party  descend  to  his  heirs  or  legal  representatives  without  their  being  expressly 
named.    To  take  a  case  out  of  this  general  rule,  there  would  be  some  pecul- 
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iarity  in  the  circumstances,  or  the  language  used,  to  show  that  such  was  the 
intention  of  the  parties.  I  see  nothing  in  this  case  to  indicate  sucli  an  inten- 
tion. To  give  a  strict,  technical  construction  to  the  word  '  dissatisfied,'  and 
limit  it  to  R.  D.  Beatty,  would  destroy  the  mutuality  of  the  agreement,  deprive 
Beatty  of  the  most  essential  part  of  it,  and  make  it  a  contract  wliich  might  be 
most  disastrous  to  his  estate.  He  might  have  died  one  day  after  tlie  agree- 
ment was  signed.  The  stock  might  have  been  worthless,  yet  Dr.  Fuller  could 
have  kept  the  84,000  he  had,  have  collected  the  remaining  $6,000,  and  Beatty*s 
estate  been  without  remedy.  Beatty  had  one  year  in  which  to  investigate  the 
matter,  and  determine  whether  he  would  keep  the  stock  or  demand  the  return 
of  his  money.  It  is  very  unreasonable  to  say  ttiat,  if  he  died  before  he  had 
time  to  investigate  or  determine,  that  privilege  should  not  be  exercised  by  his 
heirs  or  representatives.  Certainly  he  never  understood  the  agreement  in  that 
light.  Nor  did  his  representatives  after  his  death,  or  Dr.  Fuller,  so  under- 
stand it.  The  Jury  have  found  that  after  the  death  of  Beatty, '  before  and  at 
the  time  of  the  expiration  of  the  year  from  the  date  of  the  contract,  the  ad- 
ministrator, and  the  widow  on  behalf  of  herself  and  minor  children,  who  then 
had  no  guardian,  did  express  to  the  defendant  their  dissatisfaction  with  the 
purchase,  and  demanded  the  return  of  the  purchase  money.'  And  they  fur- 
ther found  'that  upon  such  notification  the  defendant  did  agree  to  refund  the 
purchase  money  received  under  the  contract.' 

"This  notification  was  given,  and  demand  made,  in  pursuance  of  and  un- 
der this  agreement.  When  thus  notified,  and  the  demand  made,  the  defend- 
ant agreed  to  refund  the  money.  That,  I  think,  was  a  virtual  admission  by 
Dr.  Fuller  that  the  administrator  and  widow  had  a  right,  under  the  contract, 
to  give  that  notice  and  make  that  demand.  It  w^  his  construction  of  the  con- 
tract. It  was  tantamount  to  saying,  <Mr.  Beatty  and  I  so  understood  it.'  It 
was  not  a  voluntary  promise  to  refund  money  which  he  was  under  no  obli- 
gation to  refund.  Such  a  promise,  being  without  consideration,  would  have 
had  no  legal  validity.  It  was  a  promise  to  refund  what  he  believed  he  was 
legally  bound  to  refund.  The  promise,  however.  Is  not  the  foundation  of  this 
suit.  The,  suit  is  on  the  agreement  with  Beatty,  and  this  promise  is  only 
important  to  show,  with  the  other  facts,  what  he  understood  and  admitted 
was  the  true  construction  of  the  agreement  with  Beatty. 

''In  this  view  of  the  case  there  is  no  difficulty  on  another  point  pressed  at  the 
trial,  and  on  the  argument  on  the  reserved  question,  viz.:  That  Beatty's  in^ 
terest  in  the  silver  lode,  being  real  estate,  descended  to  his  children,  «nd 
neither  the  widow  nor  administrator  could  give  it  up  without  their  consent. 
Beatty  never  had  any  deed  for  the  interest,  and  no  deed  back  was  necessary  if 
the  administrator  had  the  right  to  disaflSrm  the  contract,  and  require  the  return 
of  the  money.  If  he  had  that  right  as  administrator,  whether  he  acted  prop- 
erly or  not  would  be  a  question  for  the  orphans'  court  on  settlement  of  his 
account.  The  administrator  is  the  legal  representative  of  R.  D.  Beatty,  and 
the  suit  is  properly  brought  in  his  name. 

•*  And  now,  July  6, 1887,  after  argument  and  consideration  of  the  questions 
of  law  reserved,  as  stated  in  the  special  findings  of  the  jury,  they  are  decided 
in  favor  of  the  plaintiff,  and  it  is  ordered  that  judgment  be  entered  for  the 
plaintiff  on  the  verdict,  on  payment  of  the  verdict  fee." 

Defendant  brings  error. 

George  Shiras^  Jr.,  for  plaintiff  in  error. 

The  right  to  rescind  the  agreement  cannot  pass  to  the  administrator  and 
the  widow.  The  right  was  personal  to  Beatty,  and  not  communicable  to 
others.  UTelsan  v.  Von  Bonnhorst,  29  Pa.  St.  352,  shows  this.  The  case  of 
Barnard  v.  Cushing,  4  Mete.  232,  is  to  the  same  effect.  See,  also,  Rohson  v. 
JDrummond,  2  Bam.  &  Adol.  803.  The  promise  to  repay  the  money, — admit- 
ting that  such  promise  was  made,— and  apply  it  in  payment  of  another  debt, 
v.llA.no.8— 43 
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was  a  promise  to  answer  for  the  debt  of  another,  and  consequently  void  under 
the  statute  of  frauds.  The  action  is  barred  by  the  statute  of  limitations.  See 
Jones  V.  Orum^  5  Bawle»  249;  McClurg  v.  Fryer,  15  Pa.  St.  295;  Curcier^s 
Estate,  28  Fa.  St.  262. 

Bruce  &  Negley  and  2>.  T.  Watson,  for  defendant  in  error. 

It  is  a  presumption  of  law  in  cases  of  specialties  and  simple  contracts  that 
the  parties  bind,  not  only  themselves,  but  their  personal  representatives  also, 
(1  Chit.  Cont.  98;)  except  contracts  for  services  requiring  personal  skill  or  in- 
tellectual capacity,  (2  Add.  Cont.  639;  Siboni  v.  Kirkman,  1  Mees.  &  TV. 
423.)  The  case  at  bar  has  not  a  single  characteristic  of  a  personal  contract. 
If  a  year  was  allowed  Beatty  in  which  to  express  his  dissatisfaction,  why 
should  his  death  within  the  time  shorten  the  period,  and  give  Fuller  an  ad- 
vantage that  had  not  been  agreed  upon?  Plaintiff  in  error  claims  the  statute 
of  limitations  as  a  defense  to  this  action.  This  case  falls  directly  under  tlie 
rule  laid  down  in  McClurg  v.  Fryer,  15  Pa,  St.  295.  The  other  cases  cited 
by  plaintiff  in  error  are  not  pertinent. 

Per  Curiam.  This  is  a  case  stated,  and  every  fact  and  point  in  it  has  been 
so  well  disposed  of  in  the  opinion  of  the  learned  judge  of  the  court  below  that 
nothing  is  left  for  us  but  our  concurrence,  and  that  we  give  without  hesitar 
tion.    Judgment  affirmed. 

FosTBR  and  others  v.  MoKenka. 

(Supreme  Oourt  of  Pennsylvania.    November  11,  1887.) 

"Will—Devise— "  Childrkh  "—RiTLiB  in  Shelley's  Case. 

The  deyisinj;  claase  of  the  will  of  testatrix  was  in  these  words :  "  And  to  each  of 
them  [the  plaintiffs]  I  devise  the  income  of  one  nndivided  half  of  all  roy  real 
estate  for  her  life  only,  and  on  the  decease  of  either  of  my  daughters  her  share  in 
my  estate  to  go  to  her  children  in  fee-simple."  Held,  that  the  word  ** children  '*  is 
a  word  of  purchase,  and  not  of  limitation,  and  plaintifis  take  only  a  life-estate. 

Error  to  court  of  common  pleas,  Allegheny  county. 

This  is  a  case  stated  for  the  construction  of  a  will.  The  facts  as  &hown  by 
the  agreement  of  counsel  are  as  follows:  On  May  18, 1875,  Julia  Foster,  de- 
ceased, then  a  resident  of  Philadelphia,  made  her  last  will  and  testament,  the 
same  being  in  her  own  handwriting.  This  wUl  contains,  among  others,  the 
following  provisions:  ''After  any  debts  I  may  have  at  the  time  of  my  death 
are  paid,  I  give  to  my  daughters  Julia  and  Rachel  all  my  personal  estate  of 
every  kind  whatsoever,  to  be  equally  divided  between  them,  and  to  each  of  them 
I  devise  the  income  of  one  undivided  half  of  all  my  real  estate  for  her  life  only, 
and  on  the  decease  of  either  of  my  daughters  her  share  in  my  estate  to  go  to  her 
children  in  fee-simple.  In  case  of  the  dea£h  of  either  of  my  daughters  without 
children,  her  interest  in  my  estate  to  go  to  her  sister  for  life,  and  to  the  children 
of  that  sister  in  fee.  I  especially  make  it  a  condition  of  the  foregoing  devise 
to  my  daughters  that  all  property  of  wimtever  sort  willed  by  me  to  them  can- 
not be  controlled,  inherited,  or  even  a  life-interest  claimed,  by  their  husbands. 
I  further  provide  that  in  case  neither  of  my  daughters  are  living  at  the  time 
of  my  death,  or  children  of  theirs  living  to  inherit  the  property  which  I  give 
to  my  daughters,  I  then  give  to  the  three  sons  of  my  son  Heron,  respectively 
named  James  Heron,  Herbert  Spencer,  and  Ralph  (Gordon,  the  interest,  but 
not  the  principal,  of  my  estate,  to  be  equally  shared  by  them.''  Julia  Foster, 
the  testatrix,  died  seized  of  a  certain  lot,  part  of  the  real  estate  devised  to  her 
daughters,  both  of  whom  are  living  and  unmarried.  The  daughters  Julia  and 
Rachel  made  a  contract  to  sell  this  lot  to  Thomas  McKenna,  and  it  was  agreed 
that,  if  any  defect  was  discovered  in  the  title,  the  contract  was  to  be  canceled. 
McKenna  contends  that  the  daughters  have  only  a  life-estate  in  the  real  estate 
under  the  will.    This  action  is  agreed  upon  between  the  parties  to  decide  what 
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estate  the  4anglitei8  take  under  the  will.  On  this  statement  of  facts  the  court 
rendered  the  following  opinion: 

"There  is  no  doubt  that  the  will  of  their  mother  gives  to  the  plaintiffs  a 
freehold  estate  in  the  lot  of  ground  in  question.  The  devise  to  them  of  the  in- 
come for  life  is  a  devise  of  the  possession  for  the  same  period.  The  devising 
clause  of  the  will  is  in  these  words:  *And  to  each  of  them  [the  plaintiffs]  I  de- 
vise the  income  of  one  undivided  half  of  all  my  real  estate  for  her  life  only, 
and  on  the  decease  of  either  of  my  daughters  her  share  in  my  estate  to  go  to 
her  children  in  fee-simple.'  If  the  word  'children'  is  to  be  read  as  heirs  of  her 
body,  then,  under  the  rule  in  Shelley^  a  Case,  the  devise  vests  a  fee-simple  in  each 
of  the  daughters  of  the  testatrix.  Guthrie^a  Appeal,  37  Pa.  St.  13.  In  the 
same  case.  Justice  Strong  says  that  he  <has  read  no  case  where  the  primary 
sense  of  the  word  "children"  had  been  changed  by  the  context,  excepting 
where  it  was  followed  by  some  such  word  as  "issue."'  This  to  show  how  well 
established  is  the  rule  that  the  primary  sense  of  the  word  <  children '  is  that  it 
is  a  word  of  purchase,  and  not  of  limitation.  No  one  will  doubt  that,  stand- 
ing alone,  the  words  of  Mrs.  Foster's  will  above  quoted  would  devise  a  life- 
estate  to  her  daughters,  and  the  remainder  to  the  children  as  purchasers,  and 
not  as  heirs.  Unless  the  primary  sense  of  the  word  is  clearly  overcome  by 
the  other  portions  of  the  will,  the  devise  is  to  be  held  as  vesting  the  remainder 
in  the  children  as  purchasers.  If  it  is  so  overcome,  and  if  it  is  evident  from 
the  whole  will  that  the  testatrix  by  *  children '  intended  heirs  of  the  body,  the 
contention  of  the  plaintiffs  must  prevail.  Haldeman  v.  Haldemanp  40  Pa. 
St.  29. 

"Counsel  for  plaintiffs  have  argued  very  ingeniously  that  the  whole  will 
shows  that  the  testatrix  by  children  meant  the  heirs  of  her  daughters — Firsty 
by  the  use  of  the  words  •  to  go  to  her  children  in  fee-simple;'  second,  by  the 
provision  that  the  *  husbands  of  her  daughters  should  not  control,  inherit,  or 
even  claim  a  life-estate  therein; '  and,  third,  the  use  of  the  words  *  to  inherit ' 
in  the  following  clause.  We  can  see  nothing  whatever  in  the  first  reason. 
In  the  second  it  is  simply  the  expression  of  an  extreme  caution  to  prevent 
any  future  husband  controlling  any  of  the  property,  real  or  personal,  which 
she  gave  to  her  daughters.  As  to  the  third  reason,  these  wonls,  <  to  inherit,' 
occur  in  this  clause  of  the  will,  to-wit:  •  I  further  provide  that  incase  neither 
of  my  daughters  are  living  at  the  time  of  my  death,  or  children  of  theirs  liv- 
ing to  inherit  the  property  which  I  give  to  my  daughters,  I  then  give,'  etc. 
The  word  < inherit'  in  this  clause  is  not  used  by  the  testatrix  in  its  technical 
meaning.  If  thedaughters  died  before  their  mother,  their  children  would  not 
inherit  any  of  this  property.  In  that  case,  they  would  liave  taken  as  devisees 
of  their  grandmother,  the  testatrix;  they  would  be  in  as  purcliasers.  These 
clauses  and  expressions  in  the  will,  taken  separately  and  together,  do  not 
seem  to  us  to  vary  the  meaning  of  the  word  *  children '  as  used  in  the  devising 
clause  above  quoted.  On  the  other  hand,  there  are  other  expressions,  and  the 
careful  use  of  the  word  'children,'  to  the  exclusion  of  the  words  « issue '  or 
*  heirs '  in  other  parts  of  the  will,  which,  in  our  judgment,  overbalance  any  of 
the  expressions  that  might  raise  a  suspicion  that  the  testatrix  did  not  use  the 
word  •  children '  advisedly.  In  each  of  the  recent  cases  of  Jones  v.  Cable,  7 
Atl.  Rep.  791,  and  AffoUer  v.  May,  8  Atl.  Rep.  20,  there  was  much  more  in  the 
will  to  indicate  that  the  word  *  children '  was  but  a  word  of  limitation  than  in 
this  case,  and  it  was  held  to  be  insufficient  to  control  the  primary  meaning  of 
the  word.  We  conclude,  therefore,  that  the  plaintiffs  have  but  a  life-estate 
in  the  property  described  in  the  case  stated,  and  the  law  is  with  the  defend- 
ant." 

/.  B.  Williams  and  J,  A.  Emery,  for  plaintiffs  in  error. 

A  devise  of  the  income  of  land  is  a  devise  of  the  land  itself  for  so  long  as 
the  income  is  given.    France's  Estate,  75  Pa.  St.  221;  Fotts'  Appeal,  30  Pa. 
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St.  168.  FlaintifTs  have  at  least  a  freehold  in  the  real  estate.  The  word 
"children,"  used  in  the  will,  is  primarily  a  word  of  purchase,  but  this  signifi- 
cation may  yield  if  it  appears  the  testatrix  intended  otherwise.  The  inten- 
tion of  the  testatrix  must  first  be  ascertained,  as  the  rule  in  Shelley^ s  Case  is 
a  rule  of  construction,  and  not  interpretation.  TamalVs  Appeal,  70  Pa. 
St.  335.  In  this  case,  "children"  is  used  as  a  word  of  limitation,  and  not  of 
purchase.  Where  it  appears  that  the  issue  is  to  take  by  inheritance  from  the 
first  devisee,  the  inheritable  estate  vests  at  once  in  the  devisee.  Potts*  Ap- 
peal, 30  Pa.  St.  170;  Physick's  Appeal,  50  Pa.  St.  135;  Steacp  v.  Rice,  27 
Pa.  St.  75.  When  terras  of  limitation  can  be  interpreted  to  mean  "heirs," 
an  estate  of  inheritance  will  be  presumed  to  have  been  intended.  Dodson  v. 
Ball,  60  Pa.  St.  500;  Haldevian  v.  Haldeman,  40  Pa.  St.  29.  The  fact 
that  "children"  to  whom  remainder  is  given  are  unborn,  has  always  been 
held  to  evince  an  intention  to  use  the  word  in  the  sense  of  "heirs  of  the  body." 
Smith,  Ex.  Int.  537;  Haldeman  v.  Haldeman,  40  Pa.  St.  85. 

David  W.  Bell,  for  defendant  in  error. 

The  word  "children"  is  a  woi^d  of  purchase,  and  not  of  limitation.  Guth- 
rie's Appeal,  37  Pa.  St.  13;  Haldeman  v.  Haldeman,  40  Pa.  St.  29;  Bob- 
ins  V.  Quinliven,  79  Pa.  St.  833;  Huberts  Appeal,  80  Pa.  St.  348;  Jones  v. 
Cable,  7  Atl.  Rep.  791;  Affolter  v.  May,  8  Atl.  Kep.  20. 

Per  Curiam.  An  Inspection  of  the  opinion  of  th^  court  below  satisfies  us 
beyond  doubt  that  a  true  and  legal  construction  of  the  will  of  Mrs.  Poster  is 
therein  contained,  and  we  therefore  adopt  it  as  the  law  of  the  case. 

The  Judgment  is  afilrmed. 

I.  -^— — 

MoEInight  d.  Mathbwb. 

(Supreme  Chrtrt  of  Pennsylvania,    November  11,  1887.) 

Salk— Of  Machine  with  Patent  Applied  for— Failure  to  Obtain  Patent. 

Plain  tiff  purchased  a  machine  on  which  there  was  an  application  for  a  patent.  De- 
fendant claimed  the  price  was  $600,  the  mannfacturer  to  pay  the  inventor.  Plain- 
tiff claimed  the  price  was  $200  to  the  manufacturer,  and  that  he  was  to  pay  the  in- 
ventor when  the  patent  was  obtained.  The  defendant  asked  the  court  to  charge 
the  jury  **that  the  question  of  patent  or  no  patent  of  the  coke-crusher  is  not  in- 
Yolved  in  this  case,  and  that,  if  the  jury  believe  that  the  agreed  price  of  the  ma- 
chine was  $500,  a  failure  to  obtain)  a  patent  afterwards  would  not  affect  the  con- 
tract."  Hdd,  that  the  refusal  to  give  such  instruction  was  not  error. 

Errror  to  court  of  common  pleas,  Allegheny  county;  Christofheb  Magee, 
Judge. 

Plaintiff  was  a  coke  producer  !n  the  city  of  Pittsburgh.  Defendant  is  an 
engine  builder  and  founder  in  the  same  city.  In  December,  1885,  one  Daniel 
Stewart  was  the  inventor  of  a  certain  machine,  called  a  "coke-crusher,"  and 
had  applied  for  lettera  patent  on  the  same,  and  claimed  the  right  to  its  exclu- 
sive use  under  the  laws  of  the  United  States.  The  plaintiff  wished  to  buy 
one  of  these  machines  for  use  in  bis  coke  business,  and  entered  into  negotia- 
tions with  the  inventor  therefor.  They  met  at  defendant's  office  by  appoint- 
ment, for  the  purpose  of  consummating  the  negotiation.  There  the  inventor, 
Stewart,  asked  $200,  and  18  cents  per  ton  royalty.  Mathews  refused  this,  and. 
after  some  differences,  Mathews  settled  on  $300  for  the  use  of  the  machine 
forever,  the  said  sum  to  be  paid  when  letters  patent  were  issued  to  Stewart. 
This  arransrement  was  made,  and  the  coke-crusher  was  built  by  Cavitt  &  Mc- 
Knight.  The  defendants,  Cavitt  &  McKnight,  began  taking  coke  from  Math- 
ews at  the  time  the  machine  was  ordered,  and  received  coke  to  the  amount  of 
$657,  and  after  rendering  a  bill  for  one  Stewart  coke-crusher,  $500,  extras, 
$130,  on  January  1,  1886,  and  being  replied  to  by  Mathews  that  their  bill 
would  be  for  $200  for  one  coke-crusher  and  $130  for  extras,  he  ceased  taking 
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coke,  and  refnsed  to  pay  the  difference  between  the  coke  bill,  $657,  and  9380, 
to-wit,  9327;  hence  this  action.  On  the  trial  the  defendant's  counsel  asked 
the  oourt  to  instruct  the  jury  that  the  question  of  the  patent  or  no  patent  of 
the  coke-crusher  is  not  involved  in  the  case,  and  that  if  the  jury  believe  that 
the  agreed  price  of  the  machine  was  S500,  a  failure  to  obtain  a  patent  after- 
wards would  not  affect  the  contract.  This  Instruction  the  court  refused,  and 
this  refusal  is  assigned  for  error. 

W.  S.  Fievp  for  plaintiff  in  error.  C.  H.  McKee  and  0.  D.  Thompson,  for 
defendant  in  error. 

Feb  Cubiah.  The  exceptions  in  this  case  are  principally  to  the  charge  of 
the  court  below;  but,  on  looking  over  that  charge,  we  are  satisfied  that  the 
learned  judge  fairly  submitted  the  facts  to  the  jury.  Hence  we  cannot  sustain 
the  oomj^int  of  the  plaintiff  in  error.    The  judgment  is  affirmed. 


CoKCOBAN  and  others  t?.  Tbich. 
{Sttpreme  Oouri  of  Penruytvania.    November  11,  1887.) 

1.  PABT9KRSHIP  —  AOTIOK  AGAINST  — PaBTMEB   HOT  APPEARIHO  —  InTEBLOCUTOBT  JiTDG- 

MENT. 

A  writ  of  snnimons  waa  issued  against  two  defendants,  as  partners,  both  of  whom 
were  served.  One  of  them  neither  appeared  nor  pleaded,  and  no  interlocutory 
Judgment  was  entered  against  him.  The  jnry  were  sworn  generally  as  to  both  de- 
fendants, under  objection,  but  without  exception ;  and  a  verdict  was  taken  and 
judgment  entered  against  both.  Held,  such  judgment  was  invalid  against  defend- 
ants, either  individually  or  as  partners. 

2.  Same— Affidavit  of  Defense— Denial  of  Pabtnership. 

The  defendant  who  appeared  filed  an  affidavit  of  defense,  denying  the  partner- 
ship, and  that  any  indebtedness  was  due  by  him  to  plaintiff,  eithfir  individually  or 
as  partner,  and  the  trial  court,  on  the  theory  that  the  atiidavit  of  defense  was  not  a 
sntlicient  denial  of  the  indebtedness,  admitted  in  evidence  plain titfs  affidavit  of 
claim  as  an  admission  by  both  defendants  of  the  imount  due.  Held  error.  The 
affidavit  of  defense  being  a  sufficient  denial  of  the  partnership  and  the  amount 
due,  the  affidavit  of  claim  for  that  reason  was  inadmissible  in  evidence  as  an  ad- 
mission by  the  defendant  appearing,  and,  though  an  admission  of  the  partnership 
and  the  amount  due  by  the  defendant  who  did  not  appctar,  the  same  was  not  bind- 
ing upon  the  defendant  appearing. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Levi  Bird  Duff  &nd  L,  B.  D.  Ueeae^  for  plaintiffs  in  error.    T.  C  Jones  and 
.  J.  8.  Ferguson,  for  defendant  in  error. 

Green,  J.  In  this  case  a  writ  of  summons  was  issued  against  two,  as 
partners.  Both  defendants  were  served.  As  to  one  of  them  no  appearance 
was  entered,  no  plea  was  pleaded,  and,  of  course,  no  issue  was  joined.  The 
jury  were  sworn,  generally,  as  to  both  defendants.  Under  objection,  but 
without  exception,  a  verdict  was  taken  and  judgment  entered  against  both. 
Error  is  now  iissigned  td  the  entry  of  the  joint  judgment,  and,  as  all  the  mat- 
ters above  stated  appear  upon  the  record,  we  are  bound  to  take  notice  of  it. 
The  question  as  to  the  validity  of  this  judgment  is  clearly  ruled  by  the  case 
of  Donnelly  v.  Graham,  11  Pa.  St.  274.  There  four  were  sued;  three  were 
served;  the  declaration  was  filed  against  the  three,  charging  them  as  partners 
together  with  the  one  not  served;  one  of  the  three  did  not  appear  nor  plead; 
two  pleaded;  and  the  verdict  and  judgment  were  against  the  three  generally. 
We  held  that,  in  order  to  obtain  a  judgment  against  the  two  who  pleaded, 
an  interlocutory  judgment  must  first  be  entered  against  the  one  who  neither 
appeared  nor  pleaded,  and  that  the  general  judgment  against  the  three  was  not 
•  only  bad  against  the  three,  but  also  against  the  two,  and  therefore  must  be  re- 
versed. The  case  is  precisely  parallel  with  the  present,  and  requires  the  re- 
versal of  the  latter. 
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We  think  also  that  Gumbert's  affidavit  of  defense  was  a  sufficient  denial  of 
the  plaintiffs'  claim,  and  therefore  that  the  affidavit  of  claim  was  not  admissi- 
ble against  him,  either  because  Corcoran  filed  no  affidavit  of  defense,  and 
thereby  admitted  the  claim  so  far  as  he  was  concerned,  or  becauBe  Gumbert's 
affidavit  can  be  treated  as  an  admission  of  anything.  When  G<imbert  denied 
the  partnership  and  all  or  any  indebtedness  due  by  himself  to  the  plaintiff, 
either  as  a  partner  with  Corcoran  or  individually,  he  cannot  be  regarded  as 
having  admitted  any  part  or  the  whole  of  the  plaintiff's  claim.  The  second 
and  third  assignments  of  error  are  sustained. 

Judgment  reversed,  and  new  venire  awarded. 


FiNDLEY  V.  City  op  Pittsbubgh. 
CStiprtme  Qwrt  of  Pennsylvania,    November  U,  1887.) 

1.  Municipal  CoBPoaATioKB^STBBST  Impbovbmbnib— Paving  Foutwalk — Nbglbct  op 

OWNEB. 

When  the  owner  of  a  footwalk  on  a  public  street  witbin  the  city  of  Pittabnrgh, 
on  notice  of  the  street  commissioner,  neglects  or  refuses  to  pave  the  same,  be  ia 
bound  to  submit  to  have  such  paving  done  for  him  by  the  contract  of  that  officer. 

2.  Same— Commission EB  need  not  Advbbtisb  pob  Bios. 

On  the  neglect  or  refusal  of  the  owner  of  a  footwalk  within  the  city  of  Pittsburgh 
to  pave  the  same,  the  street  commissioner,  in  tbe  absence  of  any  law  or  ordinance 
to  the  contrary,  is  warranted  in  having  the  work  done  without  advertising  for  bids. 

3.  Same— Dbpenbbs  to  Commzsbioneb's  Contbact— Pbiob  and  QuALirr  or  Work. 

The  only  defenses  that  can  be  interposed  by  the  owner  ot  a  footwalk  witliin  the 
city  of  Pittsburgh  to  the  contract  of  the  street  commissioner  for  paving  the  same 
are  the  price  and  quality  of  the  work. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Bruce,  Negley  f&  Shields,  for  plaintiff  in  error.     W.  C.  Mordandt  for  de- 
fendant in  error. 
• 

Per  Curiam.  It  Is  a  mistake  to  suppose  that  the  law  governing  the  pav- 
ing of  streets  applies  to  f ootwalks.  The  owner  of  the  latter,  on  notice  of  the 
street  commissioner,  is  bound  to  pave  it,  or  submit  to  have  it  paved  for  him 
by  the  contract  of  that  officer;  nor  is  the  commissioner  obliged  to  advertise 
for  bids,  in  the  absence  of  any  law  or  ordinance  specially  requi^ng  him  so  to 
do,  for  such  an  act  would  subserve  no  good  purpose.  The  whole  matter  con- 
cerns the  individual  owner,  and  not  the  public.  He  may  and  ought  to  du  it 
himself;  but  if  he  neglects  or  refuses  so  to  do,  and  it  is  done  for  him,  still  he 
has  the  right  to  defend,  both  as  to  tlie  price  and  quality  of  the  work.  This  is 
all  the  defendant  in  this  case  could  fairly  ask,  and,  as  these  grounds  of  de- 
fense were  open  to  him,  he  is  without  just  cause  of  complaint.  The  Judg- 
ment is  affirmed. 


Wilson's  Appeal. 

{Suprenu  Court  of  Pennsylvania,    November  11,  18S7.) 

EXBCUTOBS  AND  AdMINISTBATOBS — AOCOUNTB — SUBCHABOB — IlTTBBXST  PbNDIITO  ApPKAL. 

On  the  audit  of  an  executor's  account*  the  same  was  surcharged.  On  appeal  by 
the  executor,  this  surcharge  was  somewhat  reduced,  though  there  was  still  left  a 
large  balance  of  the  amount  found  against  him.  This  balance  he  neither  tendered 
to,  nor  offered  to  distribute  among,  those  to  whom  it  belonged.  Held,  the  account 
was  properly  charged  with  interest  during  the  time  his  appeal  was  pending.  Hoope9 
V.  BrinUm,  8  Watts,  73,  and  JHeiterich  v.  Meft,  6  Pa.  St.  87,  distinguished. 

Appeal  from  orphans'  court,  Allegheny  county. 

The  following  statement  and  opinion,  rendered  by  the  orphans'  court,  (Haw- 
kins, P.  J.,)  sufficiently  shows  the  facts: 

**The  controversy  in  this  case  is  whether  or  not  petitioners  are  entitled  to- 
interest  on  the  principal  sum  decreed  them  by  the  court.    The  material  facta 
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are  these:  On  September  5,  1885,  this  court  surcharged  D.  M.  Wilson,  sur- 
Ti  ving  executor  of  the  will  of  William  Noble,  deceased,  on  the  audit  of  his  ac- 
count, in  the  sum  of  $22,448.95,  and  entered  a  decree  against  him  for  $54,- 
690.73,  of  which  amount  the  sum  of  $3,550.47  was  appropriated  to  the  peti- 
tioners. To  this  decree  exceptions  were  filed,  and  were  dlssmissed  on  Janu- 
ary 6,  1886.  In  February  following  negotiations  looking  towards  a  compro- 
mise were  initiated;  but  it  was  known  to  the  respondent  about  April  1st  that 
petitioner  would  not  accede  to  the  terms  offered.  In  May  citation  was  awarded 
at  the  instance  of  this  complainant  to  show  cause  why  execution  should  not 

issue,  and  execution  was  subsequently  issued.    In ,  D.  M.  Wilson  took 

an  appeal  to  the  supreme  court,  and  the  surcharge  was  reduced  by  amount  of 
815,991.65,  and  the  present  application  is  for  vend.  ex. 

'*The  seventeenth  section  of  the  act  of  twenty-ninth  March,  1832,  (P.  L. 
193,)  fixed  the  date  from  which  interest  should  be  computed  on  the  surplusage 
in  the  hands  of  executors,  as  when  his  accounts  are  or  ought  to  be  settled  and 
adjusted  in  the  register's  office.  No  provision  is  made  for  the  pendency  of  ex- 
ceptions; but  the  supreme  court,  proceeding  apparently  upon  the  line  of  anal- 
ogy, extended  the  date  to  the  final  confirmation  of  the  account  by  the  orphans' 
court.  Thus,  In  Hoopes  v.  Brinton,  8  Watts,  73,  that  court  said:  *  The  fund 
did  not  bear  interest  in  the  hand  of  accountant  during  the  pendency  of  the  re- 
port in  the  orphans'  court  or  exceptions,  because  it  could  not  be  paid  over  be- 
fore final  confirmation,  or  consequently  be  said  to  have  been  vexatiously  de- 
tained. Besides,  the  case  is  in  other  respects  like  the  verdict  of  a  jury,  dur- 
ing the  pendency  of  a  motion  for  a  new  trial,  on  which,  if  the  motion  be  de- 
nied, there  is  judgment  for  the  principal  and  interest  previously  found,  without 
regard  to  Intervening  time.'  8o  in  WitTiers*  Appeal^  16  Pa.  St.  151,  the  court 
said :  '  That  an  account  is  chargeable  with  interest  from  the  decree,  cannot  be 
doubted.  In  that  respect  a  decree  is  like  a  judgment  to  which  interest  in  this 
state  is  a  necessaiy  incident.  To  the  same  effect  In  Bru/ner^s  Appeal,  57  Pa. 
6t.  46.'  In  all  these  cases  judgment  was  ordered  by  the  supreme  court  for  the 
principal,  with  interest  from  the  date  of  the  judgment  below,  notwithstand- 
ing the  appeal. 

"It  is  not  clear  that  the  case  of  Dietterich  v.  ff^,  5  Pa.  St.  87,  cited  by  re- 
spondent, is  inconsistent  with  this  view.  The  court  states  the  question  raised 
to  have  been  whether  accountant  ought  not  to  be  charged  with  interest  while 
the  matter  of  settlement  was  pending  in  the  orphans'  court,  and  bases  its  rul- 
ings upon  Hoopes  v.  Brinton.  The  decree  is  that  interest  stop  at  the  time 
exceptions  were  filed  to  the  account,  and  the  whole  matter  is  referred  to  an 
auditor  to  report  to  that  court.  The  final  disposition  of  the  matter  by  the 
supreme  court  on  the  report  of  its  auditor  does  not  appear.  If  the  decree  here 
recited  was  intended  to  stop  all  further  interest,  it  is  inconsistent  with  the  rea- 
son in  the  opinion,  with  the  authority  cited  therein,  and  with  subsequent 
case.  It  can  very  readily  be  seen  that  where  any  appeal  is  taken  by  a  distrib- 
utee, that  injustice  would  be  done  an  accountant  by  surcharging  him  with  in- 
terest on  funds  in  his*  hands  pending  an  appeal.  But  here  the  accountant 
himself  takes  the  appeal  and  fails;  the  injustice  of  depriving  the  distributees 
of  interest  on  their  fund  in  the  hand  of. accountant  in  the  mean  time  is  just 
as  obvious. 

"His  appeal  was  a  voluntary  act,  and  he  took  the  risk  of  failure.  The  fund 
became  payable  upon  the  final  decree  of  the  court.  Hoopes  v.  Brinton,  supra. 
And  no  appeal  having  been  taken  therefrom  within  twenty  days,  there  is  no 
supersedeas.  Suppose  the  amount  really  due  in  accordance  with  the  principal 
afterwards  applied  by  the  supreme  court  had  been  collected  by  execution  after 
the  expiration  of  twenty  days  from  the  decree  of  the  court,  could  the  appel- 
lant have  recovered  interest  on  such  amount  from  the  date  of  collection? 
Burely  not.  The  fund  would  have  been  in  the  hands  of  the  owner.  The  pend- 
ency of  negotiations  for  compromise  has  no  legitimate  bearing  on  the  ques- 
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tion  of  interest,  because  it  had  no  bearing  on  the  duration  of  the  litigation. 
They  had  practically  terminated  long  before  the  case  could  have  been  submit- 
ted to  the  supreme  court.  If  the  petitioner  had  prevented  payment  by  the 
part  which  he  took  in  these  negotiations,  by  reason  of  which  loss  had  resulted 
to  respondent,  this  might  have  been  made  a  ground  of  equitable  defense  to 
payment  of  interest;  but  there  is  no  recordance  of  such  a  state  of  facts.  In 
common  law  a  tender  is  necessary  to  stop  interest,  and  equity  is  said  to  follow 
the  law.  Here  there  was  not  even  a  tender  of  the  amount  admitted  to  be  due. 
It  is  not  apparent  that  respondent  had  any  equity  to  the  remission  of  interest." 
Uayes  d  I^oble,  for  appellant.  George  W.  Outhrie  and  Kennedy  T,  Friend^ 
for  appellees. 

Feb  Curiam.  We  think  there  is  a  dear  distinction  between  the  case  in 
hand  and  that  of  Dietterich  v.  U^t,  5  Pa.  St.  87.  In  the  latter  it  was  held, 
on  the  authority  of  Hoopes  v.  Brinton,  8  Watts,  73,  that  a  guardian  was  not 
chargeable  with  interest  during  the  time  exceptions  to  his  account  filed  by  his 
ward  were  pending  in  the  orphans'  court.  In  the  pending  controversy,  how- 
ever, the  appeal  was  taken  by  the  accountant;  and  though  he  succeeded  in  re- 
ducing the  surcharge,  there  was  a  large  balance  found  against  him,  and  this 
balance  he  neither  tendered  to,  nor  offered  to  distribute  among,  those  to  whom 
it  belonged.  We  are  therefore  of  the  opinion  that  the  appellant  was  properly 
charged  with  interest. 

The  appeal  is  dismissed,  and  the  decree  affirmed,  at  the  costs  of  appellant 


DoLAN  «.  Kelly. 

{Supreme  Court  of  Pennsylvania,    November  11,  1S87.) 

'QitT-^v  Realty— Bt  Parol— Validity  as  against  Bona  Fide  Purohabeb. 

The  evidence  to  sustain  a  parol  gift  of  a  lot  was  that  the  donor  had  had  the  lot 
staked  off,  and  had  told  a  third  person  to  tell  the  donee  that  he  had  given  it  to  him, 
and  that  the  donor  had  stood  by  and  watched  the  donee  build  a  house  on  the  lot 
The  donor  afterwards  sold  the  lot.  Held  that,  as  against  the  vendee  of  a  purchaser 
without  notice,  the  gift  was  void. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Edward  Kelly,  Sr.,  was  on  the  tenth  day  of  November,  1874,  the  owner  ot 
the  premises  in  dispute.  On  that  day  he  conveyed  it,  ititer  alia,  to  Edward 
Kelly,  Jr.,  by  an  absolute  deed.  He  afterwards  attacked  the  validity  of  that 
deed,  claiming  that  it  had  been  obtained  from  him  by  fraud.  That  dispute 
was  settled  and  compromised,  and  in  pursuance  of  such  agreement  Edward 
Kelly,  Jr.,  reconveyed  the  premises,  together  with  the  other  property  therein 
mentioned,  to  Edward  Kelly,  Sr.,  with  a  covenant  of  warranty,  and  the  prop- 
erty so  conveyed  thereafter  became  vested  in  the  plaintiff  through  several  con- 
veyances. Edward  Kelly,  Sr„  subsequently  attacked  this  compromise  by  bill 
in  equity  filed  at  No.  16,  January  term,  1879,  in  the-court  of  common  pleas 
No.  2,  of  Allegheny  county,  and  said  compromise  was  sustained  by  the  su- 
preme court.  Mrs.  Kelly,  the  plaintiff,  had  a  perfect  and  unbroken  title,  so 
far  as  the  records  in  the  recorder's  office  of  Allegheny  county  disclosed.  The 
defendant,  to  sustain  his  title,  set  up, — First,  a  parol  gift  from  Kelly,  Sr.; 
and,  second,  an  alleged  trust  created  by  Kelly,  Jr.,  in  favor  of  his  (Dolan's) 
mother  for  a  piece  of  property,  including  tliis  lot,  and  a  quitclaim  deed  for 
this  lot  by  her  to  him,  made  two  months  and  seven  days  before  the  case  was 
tried  in  the  court  below.  The  evidence  to  sustain  a  parol  gift  by  Kelly,  Sr., 
of  the  premises  in  dispute,  was  that  he  had  had  the  lot  staked  off,  aud  had 
told  one  Patrick  Doloughty  to  tell  Dolan,  the  defendant,  that  he  had  given 
him  the  lot,  and  that  he  stood  by  and  watched  him  build  a  house  on  that  lot; 
that  the  house  had  cost  Dolan  $475,  and  some  labor  of  his  own,  while  it  was 
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worth  $212  a  year  rent,  and  he  had  had  it  10  years.    The  court  instructed  the 
jury  to  bring  in  a  verdict  for  the  plaintiff.    The  defendant  brings  error. 

A.  if.  Brown,  for  plaintiff  in  error.  John  Doladl  and  Geo,  £.  Gordon,  for 
defendant  in  error. 

Per  Gctriam.  The  parol  gift  to  Edward  F.  Dolan  was  good  for  nothing; 
and  even  admitting,  which  we  are  not  ready  to  do,  that  the  deed  of  trust  by 
the  elder  Kelly  to  the  younger  might  have  been  good  and  irrevocable  inter 
partes,  yet,  as  there  was  no  notice  of  it  to  Bridget  Kelly,  she,  of  course,  took 
the  title  executed  to  her  free  from  that  trust.  The  court  below  was  therefore 
Justified  in  directing  a  verdict  for  the  plaintiff.    The  judgment  is  affirmed. 


Nelson  et  al.  o.  Bound  Brook  Mtjt.  Fire  Ins.  Oo.^ 

{(hurt  of  Errors  and  Appeals  of  New  Jersey.    December  22,  1887.) 

Ikburawce— By  Mobtoagee— Company  not  Entitled  to  Assignment  of  Mortgage. 
A  vendor,  who  had  not  completed  the  sale  of  her  property,  held  a  policy  of  in- 
surance on  the  house  situated  tnereon.  She  had  given  a  deed  to  the  vendees,  her 
flons,  and  had  received  a  niorlgafce  from  them,  which  required  the  signature  of  the 
wife  of  one  of  them.  Upon  her  signing,  the  balance  of  purchase  money  was  to  be 
|>aid,  and  future  insurance,  as  collateral  to  the  mortgage,  was  to  be  adjusted.  The 
house  was  hurned.  Held  that,  upon  payment  of  the  loss,  the  insurance  company 
was  not  entitled  to  an  aiisignment  of  the  mortgage. 

Appeal  from  court  of  chancery;  Bibd,  Vice-Chancellor. 

The  Bound  Brook  Mutual  Fire  Insurance  Company,  complainant,  sued 
E.  A.  Kelson,  G.  N.  Nelson,  and  A.  E.  Kelson,  defendants,  to  compel  the  as- 
signment of  a  mortgage  to  them  after  a  loss  by  fire.  Decree  for  complainant, 
(see  5  Atl.  Rep.  590,)  and  defendants  appeal. 

R.  V.  Lindahury,  for  appellants.    Gaston  cfe  Bei*gen,  for  respondent. 

Knapp,  J.  Mrs.  Kelson,  the  appellant,  took  out  from  the  respondent  com- 
pany a  policy  of  insurance  against  loss  by  fire  on  certain  buildings  on  the  farm 
owned  and  occupied  by  her  at  the  time.  The  buildings  were  burned,  and  the 
company  paid  to  her  the  amount  of  the  loss.  Before  the  destruction  of  the 
buildings  the  appellant,  Mrs.  Kelson,  by  a  verbal  agreement  with  her  two  sons, 
bargained  for  a  sale  to  them  of  the  entire  property  for  $3,000,  one-half  to  be 
paid  in  cash  or  its  equivalent,  the  balance  to  be  secured  to  her  by  bond  and 
mortgage  on  the  property.  It  was  further  stipulated  between  them  that,  upon 
the  execution  of  the  conveyance,  the  vendees  should  have  an  assignment  of 
the  policy  to  them  as  owners,  and  reassign  it  to  her  as  collateral  security  upon 
her  mortgage.  In  the  interim  the  policy  should  remain  for  their  joint  pro- 
tection on  the  building;  the  vendees  engaging  to  pay  all  subsequent  assess- 
ments on  the  policy.  Ko  time  was  appointed  for  concluding  the  transaction ; 
but  the  parties,  chancing  to  meet  at  the  office  of  a  conveyancer,  had  the  deed 
and  mortgage  drawn.  The  deed  was  signed  and  acknowledged  by  the  vendor, 
and  left  by  the  parties  with  the  county  clerk  to  be  recorded.  The  mortgage 
^as  signed  and  acknowledged  by  the  vendees,  and  the  wife  of  one  of  them 
"Who  was  present,  and  its  custody  given  to  the  vendor  to  hold  until  the  absent 
mrife  could  be  brought  to  sign  it,  when  the  balance  of  the  purchase  money  was 
to  be  adjusted,  and  the  insurance,  as  arranged  for,  effected  in  completion  of 
the  bargain.  Before  the  parties  met  after  the  execution  of  the  papers  the  fire 
occurred.  Upon  paying  the  insurance  money  by  the  company,  an  assignment 
of  this  mortgage  to  it  was  formally  demanded  of  Mrs.  Kelson.  She  refused 
to  assign  it,  and  the  respondents  filed  a  bill  praying  subrogation  to  her  rights 
nnder  the  mortgage,  and  that  she  be  decreed  to  assign  it  to  the  company*    The 

>  Reversing  5  Atl.  Bep.  590. 
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court  below  so  decreed,  and  from  that  decree  the  defendants  below  appealed. 

The  policy  which  Mrs.  Nelson  held  was  the  ordinary  one,  insuring  her  as 
owner  against  loss  by  fire.  It  expressed  no  undertaking  on  her  part  to  as- 
sign to  the  underwriters,  in  any  event,  the  whole  or  any  part  of  the  property 
insured,  or  any  interest  in  or  security  which  she  might  hold  against  it.  The 
respondent's  right  to  such  decree,  not  resting  upon  express  contract,  must  be 
based  upon  special  circumstances  such  as  give  it  just  claim  to  that  advantage. 
To  decree  it,  when  not  founded  in  conventional  rigiit,  is  the  ministration  of  a 
pure  equity,  and  one  claiming  it  must  show  that  it  is  due  him,  and  is  not  un- 
just or  inequitable  to  other  parties  in  interest.  Kemocfian  v.  lusuraiwe  Co.g 
17  N.  Y.  428. 

The  respondent  does  not  rely  upon  the  terms  of  its  contract  to  support  its 
present  claim,  but  bases  it  upon  changes  in  the  relation  of  the  assured  to- 
wards the  property,  through  the  contract  of  sale,  which  it  alleges  creates  other 
rights  and  duties  between  the  insurer  and  the  insured,  out  of  which  comes  this 
resulting  equity.  It  is  said  that  through  the  sale  to  her  sons  she  ceases  to  be 
owner,  and  became  mortgagee  for  pai*t  of  the  consideration;  thereby  cutting 
down  her  insurable  interest  as  owner  to  that  of  a  lien  for  the  payment  of  her 
debt,  and  reducing  the  obligation  of  the  insurer  from  an  undertaking  of  ab- 
solute indemnity  against  loss  on  the  property  to  a  special  indemnity  against 
loss  on  her  mortgage  debt;  that,  as  an  insurer  of  the  interest  of  a  mortgagee, 
the  right  to  subrogation  to  the  security  arises  on  payment  of  the  debt. 

Conceding  that  a  mortgagee  who,  on  his  own  behalf  and  for  his  own  pro- 
tection solely,  takes  out  a  policy  to  secure  his  mortgage  debt,  may  be  called 
upon  to  assign  his  security  to  the  insurer  who  pays  his  debt  on  the  occurrence 
of  a  loss,  it  becomes  an  essential  fact  for  the  complainant  to  establish  in  main- 
tenance of  its  theory  that  Mrs.  Kelson  had  changed  her  character  as  owner  to 
that  of  mortgagee.  If  the  treaty  between  herself  and  her  sons  for  the  convey- 
ance of  the  property  was  at  the  time  of  the  loss  by  fire  in  an  incomplete  and 
inchoate  state,  a  mere  executory  contract,  no  steps  in  its  progress  towards  final 
execution  can  be  seized  hold  of  to  determine  her  real  status.  She  remained, 
in  legal  contemplation,  the  owner,  until  within  the  intention  of  the  parties 
the  contract  became  executed  in  all  its  essential  terms.  Until  then,  loss  on 
the  property  in  risk  was  her  loss,  and  under  the  terms  of  the  policy  the  com- 
pany was  bound  to  pay  in  discharge  of  its  contract  obligation.  The  parties  to 
the  contract  of  sale  appear  to  have  been  fully  agreed  upon  the  terms  of  their 
bargain.  Those  terms  have  already  been  recited  in  suflicient  detail  for  our 
purposes,  and  they  meet  with  no  substantial  contradiction  in  the  evidence. 
The  transaction  was  intended  by  the  parties  to  be  an  entire  one,  and  in  their 
mind  was  not  regarded  as  an  executed  agreement  when  the  deed  and  mort- 
gage were  exchanged,  nor  was  it  to  become  so  until  the  execution  of  the  mort- 
gage was  perfected  as  stipulated  for,  the  balance  of  the  consideration  money 
paid  and  adjusted,  and  the  building  protected  by  insurance  for  the  interest  and 
benefit  or  both.  The  execution  of  the  papera  needed  in  the  transfer  of  title 
was  for  the  convenience  of  the  parties,  who  lived  at  a  distance  from  each  other, 
and  it  was  between  those  whose  relations  suggest  trust  and  confidence.  What 
was  done  respecting  the  conveyance  was  not  regarded  by  the  parties  as  the 
conclusion  of  their  bargain,  nor  was  the  bargain  considered  by  them  as  attain- 
ing completion  until  the  balance  of  the  consideration  should  be  paid  and  in- 
surance effected.  I  think  that  it  is  clear  that  at  the  time  of  the  fire  the  treaty 
for  the  sale  of  the  property,  which  on  its  execution  would  change  Mrs.  Nel- 
son's rights  as  owner  to  those  of  mortgagee,  was  inflerit  and  her  ownership 
remained.  This  conclusion  is  not  disturbed  by  the  suggestion  of  counsel  that 
the  appellant,  Mrs.  Nelson,  has  a  vendor's  lien  for  the  balance  of  the  purchase 
money,  which  she  can  enforce  in  equity  against  her  vendees.  In  the  contract 
to  sell  she  did  not  contemplate  any  such  reliance  for  payment.  She  bargained 
for  cash,  and  cancellation  of  notes  held  against  her,  which  were  the  equivalent 
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of  cash;  and  this  is  a  very  different  thing  from  a  vendor's  lien,  if  that  be  her 
right.  This,  instead  of  showing  an  executed  agreement,  tenders  to  her  a 
means,  through  litigation  with  her  vendees,  for  the  enforcement  of  unperformed 
stipulations. 

But  if  it  be  conceded  that*thejtransfer  was  complete,  so  as  to  vest  tlie  title 
in  the  grantees  In  the  deed,  and  to  convert  her  interest  in  the  lands  to  that  of 
Qioi'tgagee,  the  case  is  not  one  in  which  subrogation  can  be  claimed.  It  is 
not  a  case  where  the  insurer  reserves  in  the  provisions  of  his  policy  the  right 
to  an  assignment  of  the  mortgage  upon  payment  of  a  loss,  as  in  Foster  v.  Van 
Jieedt  70  N.  Y.  19.  There  the  right  resting  upon  express  contract  cannot  be 
defeated  or  impaired  by  any  private  arrangement  between  the  assured  and 
the  owner  of  the  equity  of  redemption.  Nor  is  it  of  that  class  of  cases  where 
a  mortgagee  insures  his  mortgage  interest  **at  his  own  expense,  upon  his  own 
motion,  and  for  his  sole  benefit."  **In  such  cases,"  sa^;^  Judge  Folger  in 
Insurance  Co,  v.  Insurance  Co,,  55  N.  Y.  859,  "the  insurer  in  making  com- 
pensation is  entitled  to  an  assignment  of  the  rights  of  the  assured.  *'  The  re- 
marks made  by  the  learned  chancellor  in  Sussex  Ins,  Co.  v.  Woodruff,  26  N. 
J.  Law,  541,  were  in  respect  to  insurance  of  a  like  interest  by  the  mortgagee 
without  the  knowledge  or  concurrence  of  the  mortgagor. 

Under  a  contract  of  insurance  made  by  a  mortgagee  entirely  on  his  own  be- 
half and  at  his  own  expense,  for  indemnity  against  loss  by  destruction  of  the 
pledge,  the  owner  of  the  equity  of  redemption  can  have  no  interest,  and  pay- 
ment of  the  loss  does  not  go  in  satisfaction  of  the  debt.  Subrogation  can  in 
such  case  harm  no  one ;  and  without  it  the  mortgagee  might  collect  his  debt 
twice.  The  right  does  not  rest  on  the  relation  of  suretyship.  Mr.  Justice 
Bradley  says:  '*  Where  a  creditor  effects  insurance  on  property  mortgaged 
or  pledged  to  him  as  security  for  the  payment  of  his  debt,  the  insurers  do  not 
become  sureties  of  the  debt,  nor  do  they  acquire  all  the  rights  of  sureties.  They 
are  insurers  of  a  particular  building  only."  Insurance  Co,  v.  Stinson,  103 
U.  8.  25.  If  such  were  the  true  character  of  the  insurer,  it  would  place  seri- 
ous impediments  in  the  way  of  contracts  between  mortgagor  and  mortgagee 
in  respect  to  insurance  of  the  mortgaged  premises,  which  are  held  to  be  en- 
tirely legitimate.  The  ordinary  insurance  clause  in  mortgages  may  be  men- 
tioned as  an  instance.  A  more  reasonable  ground  for  subrogation  in  these 
cases  lies  in  the  fact  that  insurance  by  the  mortgagee,  such  as  gives  the  debtor 
no  benefit  of  money  recovered  on  a  loss,  would,  without  subrogation,  convert 
what  is  designed  as  a  contract  of  indemnity  into  a  wager  policy.  The  mort- 
gagee could  demand  payment  of  the  loss  to  the  extent  of  his  mortgage  with- 
out reducing  the  mortgage  debt.  Public  policy  condemns  such  contracts. 
But  there  is  neither  reason  nor  good  policy  in  compelling  a  mortgagee  to  as- 
sign his  security  where,  through  an  arrangement  between  the  mortgagor  and 
mortgagee,  insurance  on  the  mortgaged  premises  is  effected  for  their  common 
benefit,  although  the  policy  be  taken  in  the  name  of  the  mortgagee.  Where 
a  policy  is  so  taken  out,  under  the  insurance  clause  in  a  mortgage,  payment 
of  a  loss  to  the  mortgagee  inures  to  the  benefit  of  the  mortgagor,  and  it  is  im- 
material under  such  stipulation  in  whose  name  the  policy  be  procured.  War- 
ing V.  Loder,  58  N.  Y.  586,  and  cases  cited.  A  policy  effected  under  such 
an  agreement,  in  the  name  of  the  mortgagee,  to  secure  the  mortgaged  prem- 
ises against  loss  by  fire,  will  protect  the  mortgagor,  and  payment  to  the  mort- 
gAgos,pro  tanto,  discharges  the  debt.  Such  an  agreement  between  the  mort-  * 
gagor  and  mortgagee  is  not  regarded  as  any  infringement  upon  the  rights  of 
the  underwriters.  The  mortgagee  becomes  bound  to  give  the  credit  to  his 
mortgage  debtor.  His  right  is  not  to  withhold  it,  and  subrogation  is  only  to 
such  rights  as  he  has. 

In  Sheldon  on  Subrogation  (section  235)  it  is  said:  "If  the  mortgagee  has 
procured  the  insurance,  though  in  his  own  name,  at  the  request  and  expense 
and  for  the  benefit  of  the  mortgagor,  as  well  as  for  his  own  protection,  though 
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this  by  a  parol  agreement  unknown  to  the  insurers,  the  mortgagor  will  have 
the  right,  in  case  of  loss,  to  have  the  avails  of  the  policy  applied  for  his  relief 
towards  the  discharge  of  his  indebtedness."  This  statement  of  the  rule  is 
well  supported  by  numerous  cases  cited  by  the  author.  Kemochan  y*  Insur- 
ance Co.,  17  N.  Y.  428;  Hay  v.  Ineuranee  Co.,  77  N.  Y.  235;  and  Clinton 
V.  Insurance  Co.,  45  N.  Y.  455, — ^fuUy  support  the  rule  as  stated  in  the  text. 

In  Clinton  v.  Insurance  Co.,  just  cited,  it  was  applied  to  a  state  of  facts  ia 
close  similarity  with  the  present  case.  The  owner  of  the  property  had  taken 
out  a  policy  on  buildings,  and  personalty  contained  therein,  and,  while  it  was 
running,  agreed  to  convey  the  property  to  a  vendee,  who  paid  part  of  the  pur- 
chase money.  The  vendee  agreed  to  hold  the  policy  for  their  mutual  benefit, 
the  vendee  agreeing  to  return  the  vendor  the  unearned  portion  of  the  premium 
on  the  policy.  The  case  in  one  of  its  aspects  was  considered  by  the  court  in 
the  light  of  an  executed  sale,  and  the  court  denied  the  right  of  the  insurer  to 
subrogation  to  tlie  vendor's  claim  for  balance  of  purchase  money,  because  of 
the  agreement  in  the  contract  of  sale  to  hold  the  policy  for  their  mutual  bene- 
fit. The  court  say:  "If,  as  between  the  parties  to  the  contract  of  sale,  the 
vendee  was  entitled  to  the  benefit  of  the  insurance  moneys  in  case  of  loss,  the 
defendant  [the  company]  can  assert  no  equity  in  hostility  to  that  arrangement. 
The  equity  of  the  defendant  is  the  equity  of  the  vendors,  and  an  arrangement 
between  the  vendors  and  vendee  in  respect  to  the  application  of  the  proceeds 
of  the  insurance  did  not  violate  any  contract  between  the  insurer  and  the  im- 
sured.  The  defendant,  on  payment  of  the  indemnity  promised,  simply  per- 
forms his  contract." 

The  rule  above  exemplified  has  the  support  of  authority,  and  is,  as  I  think, 
based  upon  good  reason  and  sound  policy.  The  principle  is  not  that  the 
right  of  substitution  arises  where  the  underwriter  pays  loss  on  a  policy  of 
insurance  effected  by  a  mortgagee  upon  the  mortgaged  premises.  The  insur- 
ance contract  imports  no  such  equity  in  the  insurer.  If  it  be  awaixied  to 
him,  it  is  entirely  in  virtue  of  some  train  of  circumstances  that  render  the 
cliiim  an  equitable  one.  The  contract  with  Mrs.  Nelson  on  the  part  of  the 
company  was  an  indemnity  against  loss  in  the  destruction  of  the  buildings, 
for  which  the  usual  premium  and  obligation  ]*equired  by  the  company  for  sudi 
insurance  was  demanded  and  received.  On  this  policy,  unchanged  in  its 
terms,  the  loss  was  paid.  Kow>  the  respondent  claims  a  different  status  from 
that  assumed  in  its  contract,  and  claims  its  liability  to  be  of  a  different  nat- 
ure, because  of  the  new  attitude  which  the  insured  assumed  through  her  con- 
tract to  sell.  Yielding  that  to  the  respondent,  certainly  it  must  take  its  new 
position  not  upon  a  partial  view  or  selected  part  of  her  contract.  When  it 
puts  itself  on  her  agreement,  it  does  and  must  accept  it  as  a  whole;  because 
her  rights  under  that  agreement  are  those  of  her  vendees, — are  to  be  deter- 
mined on  the  entire  terms  of  it.  Among  these,  she  engaged  to  hold  her  pol- 
icy for  the  joint  protection  of  herself  and  her  vendees,  and  the  latter  assumed 
to  pay  all  subsequent  assessments  upon  it.  She  cannot,  under  her  contract 
with  them,  refuse  to  allow  the  proceeds  of  the  insurance  to  reduce,  pro  tanto, 
her  claim  agaim  them,  and  her  rights  in  this  regard  are  the  respondent's 
rights.  For  these  reasons  the  decree  below  should  be  reversed,  and  the  bill 
be  ordered  dismissed,  with  costs. 


Troxall  et  al.  v.  Silverthoiine  et  al. 

(Cburf  of  Chancery  of  New  Jeney,    Deoember  SO,  1887.) 

1.  Mortgages— Payment  by  Third  Pabty  to  Mortgageb— Subrogation. 

A  married  woman  gave  her  debtor  his  note  for  $866,  which  she  owned,  on  condi- 
tion that  he  pay  her  note  of  $128  at  a  bank,  and  a  note  of  her  husband  for  $1,000, 
which  he  had  indorsed.    Tlie  debtor  had  a  mortgage  given  by  the  hue  band  as  seca- 
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rlfcy  for  the  indorsement,  which  had  been  conveyed  to  trnstees  for  the  benefit  of 
creditors.    ffM  that,  in  absence  of  an  agreement,  she  was  not  subrogated  to  the  in- 
terest  of  her  debtor  in  the  mortgage.^ 
2.  Same— Pbocbsds  of  Fobmilosubi  Payable  to  Thibd  Pebson. 

One  S.  gave  to  her  debtor  his  note,  which  she  owned,  for  $866,  on  condition  that 
he  pay  her  note  for  $125,  and  her  husband's  note  for  $1,000,  which  he  had  indorsed. 
A  mortgage  made  by  her  husband,  as  security  for  the  indorsement,  had  been  as- 
signed to  trnstees  under  an  agreement  that  from  the  proceeds  of  foreclosure  they 
should,  after  paying  a  small  note,  pay  the  balance  to  the  indorser,  if  he  paid  the 
note,  i/is/d,  that  any  balance  he  received,  after  repaying  any  money  he  paid  out 
on  the  two  notes,  belonged  to  S. 

Bill  to  foreclose.    On  cross-bill  by  Elizabeth  Silverthorae. 

Z.  De  Witt  Taylor,  for  complainants.    /.  N.  Koseberry,  for  defendants. 

Bird,  V.  C.  William  Silvertbome,  the  husband  of  Elizabeth,  in  April, 
1879,  gave  two  bonds, — one  for  $1,500,  to  his  brother  David  B.  Silverlhorne; 
and  one  for  $3,464,  to  Elizabeth,  his  wife,  or,  if  not  to  her,  she  now  holds  it 
in  her  own  right.  At  that  time  William  Silverthorne  was  indebted  to  the 
Phillipsburgh  Bank  upon  a  note  of  $1,000,  on  which  Moses  A.  De  Witt  was 
liable  as  indorser.  He  was  also  indebted  to  the  Belvidere  Bank  on  a  note  of 
$500,  on  which  his  brother  David  B.  was  indorser.  The  bond  for  $1,500  was 
given  to  secure  Moses  A.  De  Witt  and  David  B.  Silverthorne  against  all  lia- 
bility as  such  indorsers,  and  both  of  said  bonds  were  secured  by  a  mortgage 
upon  the  real  estate  of  the  said  William  Silverthorne.  In  February,  1887, 
I^vid  B.  Silverthorne  assigned  all  his  interest  in  the  said  bond  and  mortgage 
to  the  complainants  Lorenzo  Troxall  and  David  A.  Brands,  together  with  his 
other  estate  and  assets,  empowering  and  authorizing  them  to  make  sale  and 
disposition  thereof  for  the  purpose  of  raising  money  to  pay  his  debts,  as  far 
as  the  proceeds  thereof  would  extend.  February  18th,  the  next  day  after  such 
assignment  to  them,  they  filed  their  bill  to  foreclose  said  mortgage,  acknowl- 
edging the  rights  and  interests  of  Elizabeth  Silverthorne  in  the  said  mortgage, 
and  making  her  a  party  defendant.  Process  of  subpoena  was  presented  to  her 
by  Mr.  Taylor,  the  solicitor  of  the  complainants,  who  requested  her  to  ac- 
knowledge service,  which  she  did,  and  who  informed  her  that  the  object  of 
the  suit  was  to  foreclose  said  mortgage.  Afterwards  her  husband  requested 
her  to  come  from  Newark,  where  she  was  then  living,  to  Belvidere,  where  he 
was  still  living,  to  meet  Moses  A.  De  Witt  and  the  solicitor  of  the  complain- 
ants, for  the  purpose  of  an  interview,  and  of  coming  to  some  understanding 
with  respect  to  their  business  relations;  Mrs.  Silverthorne  being  interested 
in  the  said  bond  which  she  held  in  her  own  right,  and  having  some  interest 
in  Mr.  Moses  De  Witt,  because  she  held  a  note  against  him  of  $866,  with 
nearly  one  year's  interest  due  upon  it  at  that  time,  and  he  being  indorser  on 
her  note  for  $125.  She  came  to  Belvidere,  and  met  Mr.  De  Witt,  Mr.  Taylor, 
and  her  husband,  in  the  office  of  Mr.  Taylor,  with  whom  at  that  place  she  had 
a  protracted  interview,  of  an  hour  and  a  half  to  two  hours,  on  the  fifth  day  of 
March,  1887.  The  result  of  this  interview  was  an  agreement  in  writing  be- 
tween Moses  A.  De  Witt  and  Mrs.  Silverthorne,  in  which  it  was  recited  that 
she  held  a  note  for  $866  against  said  De  Witt,  and  that  he  was  liable  on  said 
bank  note  for  $1,000,  and  also  upon  a  note  given  by  Elizabeth  Silverthorne 
for  $125;  and  in  which  it  was  further  recited  that  said  De  Witt  held  a  certif- 
icate for  stock  of  certain  slate  property  in  Pennsylvania,  and  also  recited  that 
an  agreement  had  been  entered  into  between  said  Troxall  and  Brands  and  said 
David  B.  Silverthorne  and  William  Silverthorne,  concerning  the  proceeds  to 
be  raised  out  of  the  property  then  under  foreclosure,  being  the  property  men- 

^  Concerning  the  principles  that  govern  aabrogation,  and  their  application,  see  Blake 
V.  Bank.  (Mass.)  12  K.  £.  Bep.  414;  Bin  ford  v.  Adams,  (Ind.)  3  N.  £.  Rep.  753,  and 
note;  Knoblauch  v.  Foglesoiig,  (Minn.)  33  N.  W.  Rep.  866,  and  note;  Bush  v.  Wads- 
worth,  (Mich.)  27  N.  W.  Rep.  632,  and  note;  Bank  v.  Thompson,  (Iowa,)  34  N.  W.Rep. 
184.;  Bolton  v.  Lambert,  Id.  294;  Pearce  v.  Ck>al  Co.,  (111.)  13  N.  £.  Rep.  661. 
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tioned  In  these  proceedings  of  William  Silyerthorne,  whereby  the  said  De  Witt, 
in  case  he  should  pay  the  said  Phillipsburgh  Bank  note,  was  to  have  the  pro- 
ceeds received  from  the  sale  of  the  property  so  under  foreclosure;  after  recit- 
ing wliich,  it  was  agreed  between  the  said  De  Witt  and  the  said  Elizabeth  that 
she  would  deliver  up  the  note  that  she  so  held  against  the  said  De  Witt,  and 
that,  in  consideration  thereof,  the  said  De  Witt  agreed  to  pay  tlie  amount  of 
her  note  in  the  Belvidere  Bank  of  $125,  and  also  to  pay  the  note  in  the  Phil- 
lipsburgh Bank  of  81,000.  It  was  further  agreed  that  the  said  De  Witt  should 
retain  the  said  certificate  of  stock,  and  also  his  interest  in  the  bond,  secured 
by  the  mortgage  on  the  property  named  in  this  bill  of  complaint,  out  of  both 
of  which  he  was  to  be  repaid  the  amount  he  should  pay  in  excess  of  the  amount 
of  the  note  which  Elizabeth  should  deliver  up  to  him;  but  upon  payment  of 
the  amount  of  such  excess,  as  aforesaid,  whatever  remained  the  said  Elizabeth 
was  entitled  to,  and  to  her  it  was  to  be  assigned;  however,  "subject  to  the 
conditions  regarding  said  bond  as  set  forth  in  the  agreement  made  between 
Troxall  &  Brands  and  D.  B.  &  Wm.  Silverthome." 

The,3aid  Elizabeth  claims  that  she  was  misled,  deceived,  and  defrauded  in 
that  transaction.  She  now  insists  that  if  she  had  understood  it,  she  would 
not  have  signed  that  agreement.  The  result  of  her  contention,  as  expressed 
in  tlie  cross-bill,  which  slie  has  been  permitted  to  file,  is  that  she  is  entitled 
to  the  proceeds  of  the  sale  of  the  property  under  foreclosure  to  the  extent  of 
the  $1,000,  the  value  of  De  Witt's  interest  therein.  In  other  words,  she  says 
tliat  the  result  of  that  agreement  subrogates  her  to  the  rights  and  intei-ests  of 
Moses  A.  De  Witt,  and  that  as  that  $1,500  bond  was  given  to  secure  Moses 
A.  De  Witt  against  all  liability  upon  the  payment  of  the  $1,000  note  in  the 
Phillipsburgh  bank,  and  that,  as  such  indorser,  after  paying  the  note,  he  had 
a  right  to  enforce  his  claims,  she  is  now  entitled,  to  the  extent  of  the  money 
that  she  advanced  to  De  Witt  under  this  agreement,  to  the  same  rights,  and 
to  be  protected  in  those  rights  in  equity  in  this  suit.  Has  she  a  right  to  be 
so  subrogated?  She  admits  that  there  was  no  agreement  that  she  should  be 
so  subrogated.  She  insists,  however,  that  it  was  her  understanding  that  that 
bond  and  the  mortgage,  to  the  extent  to  which  it  secured  the  bond,  were  to  be 
assigned  to  her.  But  according  to  her  own  testimony,  an  understanding  upon 
her  part  was  the  extent  of  it;  nothing  more.  Tliere  is  no  evidence  of  Mrs. 
Silverthorne,  or  any  one  else,  going  to  show  that  a  word  was  said  at  that 
meeting  upon  which  she  could  reasonably  found  any  such  expectation,  except 
as  contained  in  the  agreement  between  them.  The  agreement  which  has  been 
recited,  seems,  to  my  mind,  to  enbody  the  entire  transaction  fully,  in  the 
whole  and  in  every  part.     To  this  agreement  I  will  again  refer. 

It  is  insisted  that  Mrs.  Silverthorne,  being  a  married  woman,  will  be  pro- 
tected by  this  court  in  the  same  manner  and  to  the  same  extent  that  the  court 
of  chancery  protects  infants.  There  is  no  doubt  but  the  court  of  chancery, 
or  any  other  court,  would  consider  with  very  great  c<are,  and  would  scrutinize 
with  exceeding  nicety,  the  conduct  of  parties  dealing  with  a  married  woman, 
unaccustomed  to  business  and  unskilled  in  the  management  of  affairs,  when 
it  should  be  made  to  appear  that  some  decided  advantage  had  been  gained  over 
her,  and  especially  so  when  it  is  alleged  that  those  engaged  in  the  transaction 
with  her  had  been  depended  upon  by  her  as  her  counsel  or  otherwise,  or  when 
it  should  be  alleged  that  her  husband,  while  pretending  to  be  a  friend,  was 
really  hostile.  From  this  stand-point  I  shall  consider  this  case,  although  I 
do  not  desire  to  let  the  occasion  pass  without  remarking  that,  since  the  stat- 
utes of  our  state  have  conferred  upon  married  women  the  rights,  powers,  and 
privilf^ges  which  they  have,  permitting  them  to  hold  property  in  their  own 
name,  and  to  transact  business  independently  of  their  husbands,  the  courts 
must,  necessarily,  to  a  greater  extent  than  formerly,  place  married  women 
upon  the  same  plane  and  hold  them  amenable  to  the  same  rules  that  it  does 
others ;  what  may  amount  to  deception  or  fraud  in  one  case  being  equally  ap- 
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plicable  in  the  other,  giving  no  more  force  or  effect  to  it  because  the  party 
complaining  or  resisting  is  a  married  woman  than  in  the  other.  In  every 
such  case,  the  only  question  is:  "Has  fraud  been  practiced?" 

The  testimony  has  not  satisfied  me  that  Mrs,  Silverthorne  was  in  any  sense 
deceived  or  misled,  or  that  she  had  any  grounds  to  expect  anything  in  return 
for  what  she  did,  or  agreed  to  do,  than  what  is  expressed  in  the  writing  which 
she  signed.  It  is  true,  the  transaction  concerned  her  husband *s  affairs,  as 
well  as  her  own  and  Mr.  De  Witt's;  but  it  is  equally  true  that  the  object  of 
the  meeting  was  a  settlement  or  a  compromise  of  the  matters  pending  between 
them.  She  voluntarily  agreed  to  surrender  to  Mr.  De  Witt  the  note  which 
she  held  against  him,  upon  consideration  that  he  would  pay  off  and  discliarge 
the  note,  upon  which  he  was  liable  as  indoiser,  given  by  her  husband  to  the 
Phillipsburgh  Bank  for  61,000,  and  upon  his  paying  the  $125  note  in  the  Bel- 
videre  Bank,  for  which  she  was  to  have  all  the  surplus  that  would  arise  from 
the  Side  of  the  slate  stock,  and  from  the  proceeds  of  the  $1,500  bond  after  De 
Witt  was  fully  paid,  which  bond  was,  however,  subject  to  the  rights  of  Trox- 
all  and  Brands,  under  the  assignment  to  them  made  by  David  B.  Silverthorne, 
which  it  is  very  important  to  bear  in  mind,  and  also  the  fruits  if  any  of  a  suit 
then  pending  in  the  court  of  errors  and  appeals. 

To  get  at  the  legal  principles  involved,  or  rights  of  Mrs.  Silverthorne,  we 
must  first  understand  the  exact  situation.  At  the  commencement  of  these 
negotiations,  in  the  office  of  Mr.  Taylor,  she  was  simply  a  creditor  of  Mr. 
De  Witt.  She  had  no  interest  whatever  at  that  point  of  time  in  the  $1,500 
bond.  In  surrendering  her  note  of  $866  to  Mr.  De  Witt,  she  enabled  him  the 
better  to  pay  the  note  of  her  husband  for  which  he  was  liable  as  iudorser  in 
the  Phillipsburgh  Bank,  and  her  own  note  in  the  Belvidere  Bank.  Up  to 
that  point,  certainly,  she  was  not  a  surety  or  indorser,  and  had  no  equitable 
rights  to  stand  upon.  Up  to  that  point  she  could  not  claim  any  benefit  of  the 
principles  of  subrogation;  for  she  had  done  nothing  that  would  warrant  her 
in  claiming  to  stand  in  the  place  pf  another.  Had  she  voluntarily  advanced 
to  Mr.  De  Witt  the  amount  due  upon  her  husband's  note,  and  the  amount 
due  upon  her  own  note,  being  $1,125,  with  interest,  she  could  not  then  have 
claimed  that  she  was  entitled  to  the  proceeds  of  this  bond,  as  JVir.  De  Witt 
could  have  claimed,  had  nothing  more  appeared  than  her  voluntarily  advanc- 
ing such  an  amount  of  money.  She  was  not  under  any  obligations  to  advance 
the  $1,000  of  that  money.  By  no  possibility  could  she  have  been  compelled, 
in  case  of  the  failure  of  William  Silverthorne,  to  make  such  pay  meat.  Hence 
the  general  principles  controlling  the  law  of  subrogation  do  not  embrace  Mrs. 
Silverthorne  in  this  particular  instance,  unless  some  agreement  by  th^  parties 
interested,  which  they  were  capable  of  making,  placed  her  on  a  different  foot- 
ing. Was  any  such  agreement  made?  Mrs.  Silverthorne  herself  admits  that 
there  was  no  such  express  agreement.  As  before  stated,  all  that  she  insists 
upon  is  that  it  was  her  understanding  that  this  bond,  and  the  mortgage,  so 
far  as  it  secured  the  bond  for  $1,500,  was  to  come  to  her.  But  the  agree- 
ment which  she  signed  expressly  states  that,  at  that  time,  this  bond  and 
mortgage  had  been  assigned  by  David  B.  Silverthorne  to  the  complainants, 
80  that  she  fully  understood  that,  so  far  as  the  parties  were  concerned  with 
'Whom  she  was  then  dealing,  they  acknowledged  the  rights  of  the  complain- 
ants, and  through  them  the  rights  of  the  creditors  of  D.  B.  SUverthorne  for 
-whom  they  (the  complainants)  held  the  said  bond  and  mortgage.  And  be- 
sides this,  the  agreement  which  she  signed  shows  that  other  considerations 
than  that  of  subrogation  controlled  her.  It  shows  that  her  husband's  note 
was  to  be  paid;  that  her  own  note  for  $125  was  to  be  paid;  that  she  was  to 
have  any  surplus  that  arose  from  the  sale  of  the  slate  stock,  which  was  valued 
at  between  $400  and  $450;  and  that  she  was  to  have  an  equal  interest  with 
other  creditors  in  the  arrangement  made  with  the  complainants  in  this  suit 
It  is  also  shown  that  a  suit  was  pending  on  appeal,  from  which,  in  case  the 
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appellant  (her  husband)  was  successful,  he  would  recover  over  $600,  which 
the  said  Elizabeth  was  also  to  have  the  benefit  of.  But  tlie  appellant  was 
not  successful,  and  she  gained  nothing  from  |hat  source.  Thus  it  appears 
that  an  effort  was  made  to  secure  Mrs.  Silverthorne  against  loss,  although 
unsuccessful.  Has  she  any  means  of  redress?  Can  she  make  any  claim  on 
the  ground  of  fraud?  None  whatever  that  I  can  discover.  It  has  not  been 
shown  that  anything  was  misrepresented,  or  that  any  fact  was  concealed. 

From  the  evidence  presented,  and  from  the  tenor  of  the  discussion,  I  have 
felt  myself  obliged  to  consider  the  questionf  of  fraud.  But  there  is  another 
view  of  the  case  which  I  cannot  disregard.  It  arises  out  of  the  agreements 
in  evidence, — one  between  the  complainants  and  David  B.  Silverthorne,  and 
one  between  Elizabeth  Silverthorne  and  Moses  A .  De  Witt.  The  former  agree* 
ment  shows  the  terms  on  which  the  complainants  took  the  assignment  of  the 
said  $1,500  bond,  and  the  mortgage  which  secured  it.  One  of  those  terms 
was  that,  after  paying  the  costs  of  said  suit  on  appeal,  and  a  note  of  $146  of 
said  David  B.  Silverthorne,  "the  balance  remaining,  whatever  that  sum  may 
be,  is  to  be  applied  by  the  said  party  of  the  second  part  [the  complainants]  to 
the  payment  of  a  certain  note,  [the  said  $1,000  note,]  and  if  said  note  is  paid 
by  said  Moses  A.  De  Witt  before  said  mortgage  is  canceled,  then  the  balance, 
if  any  there  should  be  from  said  mortgage  so  assigned,  to  be  paid  over  to  said 
Moses  A.  De  Witt.**  Tlie  agreement  between  said  Moses  A  De  Witt  and 
Elizabeth  Silverthorne  expressly  provides,  as  above  stated,  that  it  is  made 
subject  to  the  agreement  between  these  complainants  and  the  said  D.  B.  Sil- 
verthorne. Now,  has  Elizabeth  any  rights,  considering  the  two  agreements^ 
and  also  the  fact  that  she  advanced  to  De  Witt  the  amount  due  upon  the  note 
of  $866  she  held  against  him,  less  the  amount  due  upon  the  note  of  $125, 
which  he  had  indorsed  for  her?  De  Witt  used  that  money  to  discharge  those 
notes;  and  the  bond  of  $1,500,  and  the  mortgage  made  to  secure  it,  were  made 
expressly  to  secure  De  Witt  against  the  payment  of  the  $1,000  note.  And  the 
agreement  by  which  the  complainants  took  and  held  said  bond  and  mortgage 
directed  them  to  pay  to  said  De  Witt  a  certain  balance  thereof  in  case  he 
should  pay  the  said  $1,000  bank-note,  and  made  no  other  disposition  what- 
ever of  the  said  balance.  As  the  said  bond  and  mortgage  were  originally 
given  to  secure  De  Witt,  so  this  agreement  expressly  directed  that  he  should 
be  reimbursed.  The  complainants  can  do  nothing  else  with  it.  It  is  con- 
ceded that  De  Witt  has  paid  the  $1,000  note. 

Who,  then,  in  equity,  is  entitled  to  the  balance  of  that  money?  De  Witt  is 
not,  forjie  has  been  fully  reimbursed ;  the  complainants  are  not,  for  they  have 
contracted  only  to  hold  it  for  De  Witt;  the  mortgagee,  David  B. Silverthorne,. 
is  not,  for  he  assigned  away  all  the  interest  he  had.  Who,  then,  in  equity,  as 
the  proof  stands,  is  entitled,  leaving  Elizabeth  out  of  view?  Beyond  doubt, 
the  moAgagor,  William  Silverthorne.  He  it  was  who  gave  the  mortgage^ 
and  he  gave  it  to  secure  his  brother,  David  B.,  and  Moses  A.  De  Witt  against 
liability  as  indorsers.  In  the  case  of  DeWitt,  that  liability  has  been  dis- 
charged, in  a  great  part,  if  not  wholly,  by  Elizabeth,  the  wife  of  William,  and 
most  plainly  at  the  special  instance  and  request  of  William.  The  proof  is  as 
full  as  can  be  desired  that  she  suiTcndered  her  note  against  De  Witt  at  the  so- 
licitation of  her  husband,  and  to  enable  De  Witt  to  pay  the  said  note,  which 
he  had  indorsed  for  her  husband.  At  that  time,  too,  De  Witt  still  possessed 
all  his  rights  to  said  bond  and  mortgage.  He  had  never  assigned  nor  sur- 
rendered them  in  any  way.  until  he  signed  the  agreement  with  Elizabeth,  in 
which  it  was  expressly  provided  that  it  was  made  subject  to  the  agreement 
made  between  D.  B.  Silverthorne  and  the  complainants,  which  gave  said  bal* 
anceto  De  Witt,  and  without  which  he  would  have  been  entitled  to  the$l,000 
and  the  accruing  interest. 

On  the  ground  last  presented,  I  think  Elizabeth  Silvertbome  is  entitled  to 
the  $1,000  due  on  the  said  $1,500  bond,  with  interest,  less  the  amount  of  her 
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said  note  for  $125  and  the  interest  which  accrued  thereon,  and  less  the  note 
of  David  B.  Silverthorne  for  $146  which  De  Witt  paid,  and  less  the  costs  of 
the  said  appeal  which,  it  is  said,  were  paid  by  complainants,    I  will  so  advise. 


Nyi  V,  BxmLiNGTON  &  L.  B.  CJo.* 

{Supreme  Qnart  of  Vermont.    December  21,  1887.) 

PLEAMirG— MonoK  TO  DT8MI88— Railroad  "Company." 

Defendant  was  sued  as  the  "  Burlington  and  Lamoille  Railroad  Company,  a  eom- 


mOUOu  was  uiea  W>  uisiuibb  ou  gruuuu  i^uob  njc  o^ATiuQ  *f  €w  Aitcf^AA ,   Ml*!/  «"«  j**vv*vr** 

did  rot  specify  any  error,  or  the  method  of  correcting  it.  Eiefd,  that  as  there  is  a 
general  law  under  which  railroad  corporations  can  be  organized,  it  is  presumed 
that  the  defendant  is  a  corporation  organized  under  this  law ;  and  that  the  motion 
is  faulty  in  not  pointing  out  both  the  defect  and  its  correction. 

Exceptions  from  Lamoille  county  coort. 

Motion  to  dismiss  a  writ  on  the  ground  that  the  service  was  illegal.  Heard 
and  overruled  at  the  December  term,  1886,  Lamoille  county;  Vbazey,  J.,  pre- 
siding. The  substance  of  the  motion  was  that  the  writ  had  not  been  legally 
served.  It  appeared  from  the  officer's  return  that  he  attached  one  car,  and 
that  he  lodged  a  copy  of  the  writ  in  the  town  clerk's  office,  where  the  car  was 
attached,  and  that  he  also  left  a  copy  with  the  clerk  of  the  defendant  com- 
pany. 

JB,  22.  Hardt  for  defendant. 

The  defendant  in  the  mandatory  part  of  the  writ  is  described  as  'Hhe  fiur-* 
lington  and  Lamoille  Bailroad  Company,  a  company, "  etc.,  and  there  is  noth^ 
ing  anywhere  in  the  record  which  varies  this  description,  or  indicates  what 
sort  of  a  ''company"  the  defendant  is.  The  question  presented  by  this  mo^ 
tion  to  abate  must  be  determined  by  what  appears  upon  the  face  of  the  prO' 
cess,  unaffected  by  any  extraneous  fact  or  inference;  and  the  motion  should 
prevail  unless  it  appears  by  the  record  that  the  requir^nents  of  the  statute 
respecting  the  service  of  attachment  process  have  been  stritstiy  complied  with. 
It  does  not  appear  from  the  record  in  this  case  that  the  defendant  is  a  corpo-' 
ration,  an  ''association  or  joint-stock  company  consisting  of  five  or  more  mem-< 
bers,"  or  a  *' partnership  composed  of  five  or  more  persons,"  in  which  cases, 
only,  service  can  properly  be  made  by  copy  to  a  clerk,  etc.,  as  provided  by 
secUon  873,  B.  L.,  and  by  the  act  of  1882,  (Acts  1882,  No.  71.)  The  suit 
must  therefore  be  treated  as  one  against  a  plurality  of  natural  persons,  in- 
sufficiently described;  and  the  writ  could  be  served  only  in  the  manner  pre^ 
scribed  by  sections  871  and  881,  B.  L.,  if,  indeed,  any  service  of  so  faulty  a 
process  could  be  effectual.  The  service,  therefore,  by  copy  to  the  clerk,  is  in- 
sufficient. 

B.  A.  Hunt,  for  plaintiff. 

The  writ  was  legally  and  sufficiently  served.  R.  L.  §  873;  Acts  1884,  No. 
99.  It  was  personal  property  that  was  attached,  and  should  have  been  at- 
tached as  such.  Stef>ens  v.  Railroad  Co,,  31  Barb.  690;  Bement  v.  Railroad 
Co.,  47  Barb.  104;  Randall  v.  Elv)ell,  52  N.  Y.  621;  House  v.  McCormick, 
57  N.  Y.  814. 

Boss,  J.  Conceding,  without  deciding,  that  the  objection  is  available  on 
motion,  instead  of  plea,  we  do  not  think  it  is  well  taken.  The  defendant,  as 
alleged  in  the  writ,  is  the  "Burlington  <&  Lamoille  Bailroad  Company,  a  com- 


1  Reported  by  Messrs.  Senter  &  Kemp,  of  the  Montpelier  bar. 
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pany  organized  under  the  laws  of  this  state."  The  name  of  the  defendant, 
^'Burlington  and  Lamoille  Railroad  Company,"  as  well  as  the  qualifying 
clause,  "a  company  organized  under  the  laws  of  this  state,"  is  consistent 
with  the  defendant  being  a  corporation  upon  which  service  of  process  can  be 
legally  completed  only  by  delivering  a  copy  to  its  clerk.  Pleas  in  abatement 
are  not  favored,  and  no  presumptions  are  made  to  uphold  them.  We  have, 
and  for  several  years  had,  a  general  law  under  which  railroad  corporations 
could  be  legally  organized.  It  is  to  be  presumed,  if  any  presumption  is  to 
prevail,  that  the  defendant  is  a  corporation  organized  under  this  law.  It  is 
alleged  to  be  a  railroad  company.  The  duties  of  such  a  company  are  more  or 
less  of  a  public  nature,  and  of  such  a  character  that  it  is  difficult  to  conceive 
of  their  exercise  by  a  partnership.  Nor  have  we  any  statute  authorizing  the 
organizing  of  copartnerships  for  the  exercise  of  the  functions  required  for  the 
full  construction,  operation,  and  transaction  of  the  business  of  a  railroad 
company.  This  company  is  alleged  to  have  been  organized  under  the  laws  of 
this  state,  clearly  referring  to  the  general  law  enacted  for  the  organization  of 
railroad  companies  as  corporations.  The  rule,  applicable  alike  to  motions 
and  pleas  in  abatement,  is  that  they  must  give  the  plaintifl  a  better  writ,  in 
that  they  not  only  point  out  his  eiTor,  but  also  the  method  of  correcting  it.  1 
Chit.  PI.  446.  The  motion  is  faulty  in  both  of  these  requisites.  It  neither 
alleges  nor  denies  the  corporate  existence  of  the  defendant,  nor  in  what  re- 
spect the  supposed  service  of  the  writ  upon  it  is  defective,  nor  in  what  man- 
ner it  can  be  corrected. 

The  pro  forma  judgment  of  the  county  court  is  affirmed,  and  cause  re- 
manded to  be  further  proceeded  with. 


WOBTHEN  et  ah  V.  Pbescott.i 

(Supreme  Court  <if  Vermont.    December  19,  1887.) 

Bail — Subrewdeb  of  Principal  into  CouRT-nJuBncB  of  the  Peacb. 

Defendant  in  an  action  of  scire  faciaa  was  bail  on  a  writ  issued  as  a  capias  against 
M.  in  an  action  of  assumpsit  in  favor  of  plaiutifiTs,  and  on  the  return-day  of  the  writ 
surrendered  M.  into  ooart,  and  was  discharged.  Judgment  was  render^  against  M. 
for  $139.55,  and  M.  submitted  himself  to  be  examined  on  his  application  to  talce  the 
poor  debtor's  oath,  according  to  K.  L.  Yt.  1 1488,  and,  after  a  partial  hearing,  the  jna- 
lice,  at  M.*8  request,  continued  the  case  nine  days,  and  at  that  time  took  the  recog- 
nizance in  question  for  $200  for  M/s  personal  appearance  on  the  continuance  day, 
and,  in  default  thereof,  for  the  payment  of  the  judgment.  Beid,  frst,  that  the 
bail  had  a  right  to  surrender  his  principal  into  court  as  lie  did  in  discharge  of  him- 
self; second^  it  was  the  duty  of  the  justice,  under  R.  L.  }  1409,  unless  M.  procured 
bail  for  his  appearance  on  the  continuance  day,  to  order  him  committea  to  jail: 
third,  that  the  bail  so  taken  should  be  co-extensive  with  the  bail  on  the  original 
writ. 

Exceptions  from  Orange  county  court. 

Scire  facias.  Heard  on  demurrer  to  declaration  by  the  county  court.  Or- 
ange county,  December  term,  1886;  Walker,  J.,  presiding.  Demurrer 
overruled,  and  declaration  adjudged  sufficient.  It  was  alleged  in  the  declara- 
tion that  the  plaintiffs  commenced  an  action  of  assumpsit  against  one  Morey 
on  the  twenty-ninth  day  of  December,  1885;  that  the  writ  was  made  returna- 
ble before  a  justice  of  the  peace  on  the  twenty-ninth  day  of  February,  1886; 
that  an  affidavit  setting  forth  that  the  defendant  was  about  to  abscond  from 
the  state,  and  had  property  of  more  than  $20  secreted  about  his  person,  was 
duly  filed  with  said  justice  before  the  issuing  of  the  writ;  that  said  writ  was 
made  to  run  against  the  body  of  the  said  Morey;  that  he  was  arrested  by  a 
proper  officer  on  said  writ,  and  that  the  defendant  became  his  bail  by  indors- 
ing his  name  on  the  back  of  said  writ;  that,  on  the  return-day  of  said  writ» 

^Reported  by  Messrs.  Senter  &  Kemp,  of  the  Montpelier  bar. 
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judgment  was  rendered  in  favor  of  the  plaintiffs  for  the  sum  of  $139.55,  dam« 
ages  and  costs;  that  the  defendant  delivered  his  principal,  the  said  Morey,  at 
the  time  of  the  trial,  into  court,  in  discharge  of  himself  as  bail,  and  was  dis- 
charged; that,  after  judgment  had  been  rendered,  said  Morey  submilted  him- 
self to  be  examined  on  his  application  to  be  allowed  to  take  the  poor  debtor's 
oath,  in  accordance  with  B.  L.  §  1488;  that,  after  a  partial  hearing,  the  case 
was  continued,  at  the  request  of  the  said  Morey,  for  nine  days  for  a  further 
hearing;  that  the  defendant  became  surety  before  said  justice  in  the  sum  of 
$200  for  the  personal  appearance  of  said  Morey  on  the  continuance  day,  and, 
in  default  thereof,  that  he  should  satisfy  said  judgment;  that  on  the  continu- 
ance day  M.  did  not  appear;  that  the  justice  adjudged  that  Morey  was  not  en- 
titled to  take  the  poor  debtor's  oath,  and  adjudged  the  bail  of  said  Frescott 
forfeited ;  that  execution  was  issued,  and  placed  in  the  hands  of  a  proper  offi- 
cer, who  made  a  return  of  nulla  bona  and  non  est  inventtis  on  said  execu- 
tion; and  that  said  writ  of  execution  and  the  judgment  aforesaid  remain  in 
full  force,  not  reversed,  annulled,  or  set  aside,  or  in  any  way  paid  or  satisfied 
to  the  plaintiffs.    Exceptions  by  defendant. 

John  H.  Watson,  for  plaintiffs. 

After  the  defendant  had  delivered  his  principal  into  court  in  discharge  of 
himself  as  bail,  he  (the  defendant)  became  surety  for  Morey 's  appearance 
on  the  eighth  day  of  March,  in  accordance  with  the  provisions  of  section  1469, 
B.  L. 

A.  M.  Dickey,  for  defendaiit* 

It  is  insisted  that  it  was  error  in  the  court  below  to  overrule  the  demurrer. 
The  justice  had  no  common-law  right  to  take  such  a  recognizance;  all  his  pow- 
ers are  statutory,  and  certainly  the  statute  confers  no  such  authority  upon  a 
justice  in  a  civil  suit,  as  this  was.  If  it  should  be  held  that  section  1469  ap- 
plies to  a  justice,  then  we  say  that  the  statute  provides  that  when  the  princi- 
pal Is  delivered  into  court,  unless  the  principal  procures  sufficient  surety  for 
"his  appearance,  the  court  shall  order  him  committed  to  jail,  and  such  com- 
mitment shall  be  deemed  a  commitment  on  the  original  writ.**  Then  we 
say,  if  he  procures  a  surety,  it  siiall  be  upon  the  original  writ;  however,  if 
the  commitment  is  on  the  original  writ,  the  surety  should  be  so  too.  In  sec- 
tion 1407  the  statute  provides  that  the  justice  may  take  a  recognizance  in  case 
of  judgment  against  an  absent  defendant.  Abells  v.  Chipman,  1  Tyler,  377. 
In  section  1062,  the  power  is  expressly  given  to  justices  to  take  recognizances 
in  civil  suits  appealed  to  the  county  court.  Chapter  46  defines  the  power  of 
justices  generally;  no  such  power  is  given.  When  one  becomes  surety  on  a 
justice's  writ  issued  against  the  body,  the  statute  provides  that  the  officer 
shall  give  the  bail  a  bail-piece,  and  with  that  the  bail  may  take  the  principal 
anywhere,  and  bring  him  into  court;  but  in  this  case  there  is  no  provision 
for  a  bail-piece,  and  the  bail  is  powerless  to  bring  the  principal.  This  alone 
is  sufficient  to  show  that  the  recognizance  is  good  for  nothing.  In  all  other 
cases,  the  statute  makes  provision  for  the  bail,  but  none  in  this  case.  Strong 
V.  EdgerUm,  22  Vt.  249. 

The  justice  had  no  authority  to  declare  the  recognizance  foi-feited.  The 
whole  proceedings  against  this  defendant  after  he  surrendered  Morey  into  court 
were  of  no  binding  effect. 

We  insist  that  the  case  had  been  adjourned  by  the  justice  before  the  recog- 
nizance was  entered  into,  and  therefore  is  void.  Converse  v.  Waslibui'n,  ^ 
Vt.  129. 

If,  by  the  common  law,  a  justice  of  the  peace  has  power  to  take  recogni- 
zances in  any  cause  pending  before  him,  why  has  the  legislature  in  all  the  cases, 
both  criminal  and  civil,  made  provisions  whereby  a  justice  may  take  recogni- 
zances? It  is  plain  that  no  authority  is  vested  in  a  justice  to  take  recogni- 
zances, except  what  is  given  by  the  statute. 
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The  justice  required  the  principal,  Morej,  to  give  a  recognizance  in  the  sum 
of  $60  more  than  the  law  required.  This  is  irregular,  and  defendant  now 
moves  to  discharge  this  bail.  Jennings  r.  Sledge^  8  Ga.  128.  It  is  expresslj 
decided  in  that  case  that  the  irregularity  may  be  taken  advantage  of  by  mo> 
tion  to  discharge  the  recognizance.     Washburn  v.  Phelps^  24  Yt.  506. 

RowELL,  J.  This  is  scire  facias  on  a  recognizance  entered  into  by  the  de- 
fendant for  one  Morey  before  a  justice.  The  declaration  is  demurred  to,  which 
brings  in  question  the  validity  of  the  recognizance.  The  defendant  was  bail 
for  Morey  on  a  writ  issued  as  a  capias  against  him  in  an  action  of  assumpsit 
in  favor  of  the  plaintiffs,  and  on  the  return-day  he  surrendered  his  principal 
into  court  in  discharge  of  himself,  and  was  discharged.  Such  proceedings 
were  thereupon  had  in  the  case  that  judgment  was  rendered  against  Morey  for 
$139.55.  damages  and  costs;  whereupon,  and  within  two  hours  from  the  ren- 
dition of  judgment,  Morey  submitted  himself  to  be  examined  as  to  his  situa- 
tion, circumstances,  and  property,  according  to  the  statute  in  that  behalf;  and, 
after  a  partial  hearing  on  that  question,  the  justice,  at  Morey's  request  con- 
tinued the  case  nine  days  for  further  hearing,  and  at  the  same  time  took  the 
recognizance  in  question  for  $200,  conditioned  for  Morey's  personal  appear- 
ance on  the  continuance  day,  and,  in  default  thereof,  for  the  payment  of  the 
judgment. 

The  defendant  had  the  right  to  surrender  his  principal  into  court  in  dis- 
charge of  himself  as  he  did.  R.  L.  1468;  Ahells  v.  Chipman,  1  Tyler,  877; 
Chase  v.  Holton^  11  Vt.  347.  The  continuance  6t  the  case  for  further  hear- 
ing on  Morey 's  application  to  take  the  poor  debtor's  oath  suspended  the  judg- 
ment, and  kept  the  case  open  and  in  hand,  until  that  question  was  disposed 
of,  and  execution  could  not  issue  till  then.  CTuxse  v.  Holtati,  11  Yt.  847. 
Hence  it  was  the  duty  of  the  court,  under  section  1469  of  the  statute,  which 
is  unquestionably  applicable  to  justices' courts,  unless  Morey  procured  bail  for 
his  appearance  on  the  continuance  day,  to  order  him  committed  to  jail,  that 
he  might  be  had  if  needed  to  be  taken  on  execution.  And,  although  the  stat- 
ute says  that  such  commitment  shall  be  deemed  to  be  a  commitment  on  the 
original  writ,  yet  it  is  not  so  in  fact,  but  only  in  legal  effect,  for  the  original 
writ  is  returned  into  court,  and  cannot  be  taken  out  for  the  purpose  of  com- 
mitment; but  the  court,  if  the  commitment  is  to  be  beyond  its  then  present 
session,  certainly  must  issue  a  mittimtts,  upon  which  the  commitment  must 
be  made.  This  is  the  course  pointed  out  in  Abells  v.  Chipman,  1  Tyler,  877, 
for  a  justice  to  pursue.  From  all  which,  it  follows  that  bail  like  this  is  not 
literally  taken  on  the  oiiginal  writ,  as  the  defendant  claims  it  must  be;  but, 
as  the  commitment  is  deemed  to  be  on  the  writ,  the  obligation  of  the  bail 
should  be,  and  in  this  case  by  the  condition  of  the  recognizance  is  made  to  be, 
co-extensive  with  that  of  bail  on  the  writ. 

It  is  strongly  urged,  as  a  reason  why  the  justice  had  no  power  under  the 
statute  to  take  this  recognizance,  that  there  is  no  provision  'for  issuing  a 
bail-piece  in  such  a  case,  so  that  the  bail  is  powerless  to  bring  in  the  princi- 
pal. But  the  bail  here  is  the  same  as  special  bail,  or  bail  above,  or  to  the  ac- 
tion at  common  law,  and  the  right  of  such  bail  to  apprehend  their  principal 
is  not  at  all  dependent  upon  their  having  a  bail-piece,  which  is  not  process, 
nor  in  the  nature  of  process,  but  is  only  evidence  that  the  surety  has  become 
bail.  At  the  common  law,  the  bail-piece  seems  not  to  have  been  delivered  to 
the  person  becoming  bail,  but  it  was  signed  by  a  judge,  and  filed  in  the  court 
in  which  the  case  was  pending.  Lord  Coke  says  that,  "in  truth  baily  is  an 
old  Saxon  word,  and  signifieth  a  safe-keeper  or  protector,  and  bails  or  ballium 
is  safe-keeping  or  protection;  and  thereupon  we  say,  when  a  man  upon  surety 
is  delivered  out  of  prison,  traditur  in  ballium,  he  is  delivered  into  bayle, — 
that  is,  into  their  safe-keeping  or  protection  from  prison."  Ck).  Litt.  616. 
Blacks  tone  derives  the  word  '*bair'  from  the  French  hailler,  to  deliver. 
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Some  derive  it  from  the  Greek  /^^\iiV,  to  deliver  into  hands.  Hence  a  de- 
fendant who  is  delivered  to  speciai  bail  is  looked  upon  in  the  eye  of  the  law 
as  being  constantly  in  tlieir  custody.  They  are  regarded  as  his  jailers,  and 
have  him  always,  as  it  were,  upon  a  string,  that  they  may  pull  at  pleasure, 
and  surrender  him  in  their  own  discharge.  They  may  tiike  him  on  Sunday, 
which  shows  that  it  is  not  an  original  taking,  but  that  he  is  still  in  custody. 
Bac.  Abr.  tit.  "Bail  in  Civil  Cases;"  Pyetvell  v.  Stow,  3  Taunt.  425;  Payne 
V.  Spencer,  6  Maule  &  S.  231.  They  have  a  right  to  be  constantly  with  the 
principal,  and  to  enter  his  dwelling  when  they  please  to  take  him.  Sheers  v. 
Brooks,  2  H.  Bl.  120.  Their  authority  arises  more  from  contract  than  from 
the  law,  and,  as  between  the  parties,  neither  the  jurisdiction  of  the  court  nor 
of  the  state  controls  it;  and  so  the  bail  may  take  the  principal  in  another  ju- 
risdiction or  another  state,  on  the  ground  that  a  valid  contract  made  in  one 
state  is  enforceable  in  another  according  to  the  law  there.  Nicolls  v.  Inger- 
soil,  7  Johns.  145;  Com.  v.  Brickett,  8  Pick.  138.  This  shows  that  the  au- 
thority need  not  be  exercised  by  process,  but  that  it  inheres  in  the  bail  them- 
selves; and  they  may  exercise  it  personally,  or  depute  to  another  to  exercise 
it  for  them.  See  the  cases  last  cited,  and  Pyewell  v.  Stow,  3  Taunt.  425;  1 
Tidd  Pr.  218. 

But  it  is  said  that  the  recognizance,  being  larger  than  the  judgment,  is  larger 
than  the  law  requires,  and  therefore  irregular,  and  that  the  bail  should  be 
»  discharged  on  motion.  But  the  statute  does  not  fix  the  amount  of  the  recog- 
nizance in  such  cases.  The  recognizance  is  conditioned  for  the  payment  of 
the  judgment  in  default  of  the  principal's  appearance,  and  so  the  liability 
upon  it  is  limited  to  the  amount  of  the  judgment,  though  the  recognizance  be 
for  more.    B.  L.  §  942. 

The  judgment  of  the  county  court  overruling  the  demurrer,  and  adjudging 
the  declaration  sufficient,  is  affirmed;  but,  as  no  final  judgment  was  rendered 
l)elow,  the  cause  is  remanded. 


Farrant  i?.  Bates.* 
{Supreme  Otmrt  of  Vermont.    December  20,  1887.) 
Appeal— ExcspTiONs  not  Reserved  Below. 

An  exception  to  the  rendition  of  a  jud^ent  upon  a  special  verdict  does  not 
reacli  back  to  any  question  arising  during  the  trial  to  which  no  exception  was  re- 
served. 

Exceptions  from  Orleans  county  court. 

This  was  an  action  ol  trespass  quare clausum  /regit.  Trial  by  j ury ,  county 
■court,  Orleans  county,  February  Term;  Ross,  J.,  presiding.  The  plaintiff 
claimed  on  the  trial  that  defendant  trespassed  on  her  close — First,  by  going 
upon  her  land  and  cutting  down  and  carrying  away  trees  and  shrubs  grow- 
ing thereon;  second,  by  rolling  his  logs  across  her  land,  and  breaking  down 
her  fence  and  bushes  standing  upon  the  same.  The  jury  found,  under  in- 
structions from  the  court,  to  which  neither  party  excepted,  that  the  defend- 
ant did  not  commit  the  trespasses  first  above  mentioned.  The  alleged  tres- 
passes second  above  mentioned,  were  committed,  if  at  all,  under  the  follow- 
ing circumstances:  The  Newport  &  Richford  Railroad  runs  across  the  prem- 
ises in  question,  and  along  near  Luke  Memphremagog,  as  shown  by  the  plan 
used  on  the  trial  made  by  Albion  Grundy,  and  tlie  testimony  of  said  Grandy 
explaining  the  same,  both  of  which  are  referred  to.  The  defendant  was  at 
that  time  the  owner  of  a  veneer  mill  situated  near  the  said  close,  and  it  was 
in  bringing  the  logs  intended  for  use  in  his  mill  over  said  railroad,  and  roll- 
ing them  from  the  cars  onto  the  dump,  and  from  thence  into  the  lake,  that 
the  supposed  trespasses  were  done.    The  evidence  of  the  plaintiff  tended  to 

^  Reported  by  Messrs  Senter  &  Kemp,  of  the  Moutpelier  bar. 
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show  that  the  supposed  trespasses  were  committed  at  various  times  between 
July  1,  1883,  and  December  27,  1884,  and  it  was  conceded  that  the  plaintiff 
was  tlie  owner  of  the  premises  described  in  the  declaration,  of  which  she 
claimed  that  the  strip  in  controversy  formed  a  part,  during  all  that  period. 

Tlie  evidence  of  the  plaintiff  further  tended  to  show  that  the  aforesaid  rail- 
road was  built  in  the  spring  and  summer  of  1872;  that  previous  to  and  at  the 
time  of  the  building  of  the  same  there  was  a  strip  of  land  between  the  line 
where  th^ fence  in  question  stood  and  low-water  mark;  that  this  strip  varied 
in  width  from  one  to  four  rods,  and  was  of  considerable  value  for  the  purposes 
of  cranberry  culture  and  a  mill-site,  and  that  it  was  covered  with  alders  and 
other  bushes  six  to  ten  feet  high,  and  one  to  three  inches  through;  that  the 
year  after  the  road  was  constructed,  the  husband  of  the  plaintiff,  who  then 
owned  the  premises,  built  a  high  fence  both  sides  the  railroad,  through  the 
premises,  along  the  foot  of  the  dump,  and  between  the  dump  and  the  lake, 
from  two  to  six  feet  from  the  dump,  and  nearer  the  dump  than  the  limits  of 
the  survey;  that  this  fence  was  maintained  until  1878  to  1880,  but  finally  dis- 
appeared against  this  strip,  for  the  most  part,  except  the  remains  of  posts  in 
the  ground,  and  that  the  plaintiff,  soon  after  the  giving  of  the  deed  hereafter 
referred  to,  caused  the  fence  in  question  to  be  constructed  substantially  where 
the  original  fence  had  stood;  that  the  supposed  trespasses  were  committed 
both  before  and  after  the  construction  of  this  last  fence,  for  the  destruction 
of  which,  among  other  things,  the  plaintiff  claimed  to  recover.  The  evidence^ 
of  the  defendant  tended  to  show  that  at  the  time  of  the  construction  of  the 
said  railroad  there  was  no  land  between  the  line  where  the  fence  in  question 
stood  and  low- water  mark;  that  after  the  building  of  said  railroad,  there 
was  only  a  narrow  strip  (in  some  seasons  none  at  all)  exposed  for  a  few  days 
between  the  foot  of  the  dump  and  low-water  mark,  and  that  this  had  been 
entirely  formed  by  the  spreading  out  of  the  dump  in  the  soft  bottom  at  that 
point,  and  the  action  of  the  waves  in  washing  down  the  sand  from  the  dump, 
and  carrying  it  out  into  the  lake;  that  this  strip  could  be  of  no  use  for  any 
agricultural  purpose,  nor  for  any  other  purpose,  except  to  pass  over  in  going 
from  the  railroad  dump  to  the  lake. 

The  plaintiff  gave  no  evidence  tending  to  show  that  she  had  ever  done  any- 
thing to  reclaim  or  alter  the  character  of  the  shore  at  that  point,  or  that  she 
had  ever  attempted  to  use  that  strip  of  land  for  any  purpose,  but  gave  evidence 
tending  to  show  that  she  and  her  husband  intended  it  for  future  use,  and  shn 
did  testify  that  she  built  the  fence  in  question  to  prevent  the  defendant  from 
rolling  his  logs  into  the  water  at  that  point.  The  evidence  of  the  defendant 
tended  to  show  that  Lake  Memphremagog  was  a  navigable  lake;  that  its  wa- 
ters varied  in  height  from  four  to  six  feet  between  high  and  low  water,  and 
that  during  the  greater  part  of  the  year  the  waters  of  the  lake  washed  the  foot 
of  the  railroad  dump  at  this  point,  so  that  row  boats  could  be  and  were  run 
onto  the  dump  itself,  and  so  that  persons  could  and  did  pass  directly  from 
the  dump  to  the  lake,  and  that  the  trespasses  in  question  were  committed  by 
roUing  the  logs  from  the  cars  onto  the  dump,  and  from  the  dump  onto  the 
ice  or  into  the  water  which  then  came  nearer  the  dump  than  the  fence  in 
question,  and  so  floating  them  out  into  the  water  without  ever  actually  touch- 
ing the  strip  of  land  which  the  plaintiff  claimed  to  own.  The  plaintiff's  tes- 
timony tended  to  show  that  the  defendant  rolled  some  of  the  logs  across  said 
strip  of  land  when  not  covered  with  water,  broke  down  the  fence  and  bushes, 
and  that  he  boomed  his  logs  against  and  upon  said  strip,  attaching  the  end  of 
his  boom  to  the  railroad  dump.  It  was  admitted  that  the  aforesaid  railroad 
was  originally  built  by  the  Missisquoi  &  Clyde  Uivers  Railroad  Company; 
that  the  said  company  had  mortgaged  its  road-bed  and  franchise;  that  said 
mortgage  had  been  foreclosed,  and  the  Newport  &  Bichford  Railroad  Company 
organized  by  the  mortgage  bondholders  on  the  ninth  day  of  December,  1680; 
that  the  Newport  &  Richfurd  Railroad  was  afterwards  leased  to  the  South- 
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eastern  Eailroad  Ck)mpany  of  Canada,  and  that  the  Southeastern  Ballroad 
Company  afterwards  mortgaged,  including  its  leasehold  interest  in  the  New- 
port Aliichford  Railroad;  that  the  conditions  of  the  mortgage  were  afterwards 
broken,  and  that  the  trustees  named  in  said  mortgage  went  into  the  manage- 
ment of  the 'Newport  So  Bichford  Railroad,  and  were  operating  it  at  the  time 
of  the  commission  of  the  supposed  trespasses;  and  the  defendant  claimed,  and 
his  evidence  tended  to  show,  that  he  committed  said  trespasses  by  the  consent 
and  direction  of  said  managers.  The  evidence  of  the  defendzmt  tended  to 
show  that  the  Missisquoi  &  Clyde  Rivers  Railroad  was  originally  surveyed  to 
embrace  a  width  of  41  feet  and  3  inches  from  the  central  line  of  the  survey 
across  the  premises  in  question ;  that  said  survey  was  duly  made  and  recorded, 
and  that  the  road  was  constructed  on  the  line  of  the  survey.  It  further  tended 
to  show  that  the  original  entry  and  construction  were  with  the  consent  of  the 
plaintiff's  testate,  Thomas  Farrant,  and  the  evidence  of  the  plaintiff  tended 
to  show  that  no  consent  to  build  the  railroad  across  the  premises  was  given; 
that  the  fence  on  the  lake  side  of  the  dump  was  extended  near  the  foot  of  said 
dump  along  the  spot  in  question,  and  that  this  was  the  original  fence  herein- 
before referred  to.  On  the  other  hand,  the  defendant  claimed  that  there  never 
had  been  a  fence  on  the  lake  side  of  the  dump  at  the  point  in  controversy  un- 
til the  one  destroyed  was  built,  and  introduced  evidence  tending  to  show  that 
there  had  been  no  remains  of  any  such  fence  for  several  years  before  the  fence 
which  was  destroyed  had  been  built.  It  was  not  claimed  that  the  railroad 
companies  acquired  any  title  to,  or  right  in,  the  land,  except  such  as  they 
might  have  acquired  by  the  survey  and  entry  above  set  forth,  nor  that  any- 
thing by  way  of  damages  was  ever  paid  until  the  twenty-eight  day  of  October, 
1884,  when  the  Newport  &  Bichford  Railroad  Company  purchased  the  right 
of  way  shown  by,  and  took  from  the  plaintifl  a  deed  dated  October  28,  1884. 
It  was  admitted  that  the  fence  destroyed  was  not  built  until  after  the  giving 
of  this  deed. 

The  question  whether  or  not  the  lot  extended  into  the  lake  was  in  no  way 
presented  to  the  Jury.  The  court  did  not  require  the  Jury  to  return  any  gen- 
eral verdict,  both  parties  consenting  thereto;  but  submitted  instead  the  spe- 
cial verdict  hereafter  set  forth.  The  court  nowhere  instructed  the  jury  that  it 
was  material  to  inquire  whether  the  original  fence  was  built  as  the  plaintiff 
claimed,  or  whether  there  was,  or  had  been  for  many  years  before  the  giving 
of  the  deed,  any  fence  or  remains  of  a  fence  along  the  spot  in  controversy. 
Neither  was  the  jury  instructed  to  inquire  whether  a  strip  of  land,  if  any  there 
was,  between  the  low-water  mark  and  the  fence  which  was  destroyed,  except 
merely  to  pass  and  repass  from  the  lake  to  the  dump,  not  whether  from  the 
character  of  the  land  itself,  and  the  length  of  time  in  each  year  that  it  was 
covered  with  water,  was  not  for  all  practical  purposes  a  part  of  the  lake  it- 
self; nor  were  these  questions  in  any  way  submitted  to  the  Jury. 

The  Jury  returned  the  following  special  verdict:  ''Question.  1.  Where 
was  the  low  water  mark  of  the  lake  between  the  point  to  which  the  defend- 
ants boom  was  attached,  and  where  the  line  of  the  plaintiff  crosses  the  knoll 
when  the  railroad  dump  along  there  was  constructed, — nearer  at  or  further 
from  the  lake  than  where  the  plaintiff's  fence,  or  remains  of  such  fence,  were 
October  28,  1884,  when  the  plaintiff  and  others  deeded  to  the  railroad  com- 
pany? Anstoer.  Nearer  the  lake.  Q.  2.  Where  was  the  low-water  mark  of 
the  lake,  at  the  same  place  as  stated  in  question  one,  from  July  1,  1883,  to 
December  27,  1884, — nearer  at  or  further  from  the  lake  than  the  fence,  or  re- 
mains of  fence,  were  October  28,  1884?  A.  Nearer  the  lake.  Q,  3.  If  ques- 
tion two  is  answered  ''Nearer  the  lake,"  was  the  low- water  mark  of  the  lake 
at  that  place  made  by  building  the  dump  of  the  railroad  along  there?  A.  In 
part.  Q.  4.  Where  was  the  low-water  fnark  of  the  lake  at  the  place  stated  in 
question  one,  when  the  railroad  company  entered  upon  the  land  now  owned 
by  the  plaintiff  to  construct  its  road, — nearer  or  further  than  forty-one  and 
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one-f  oarth  feet  from  the  center  line  of  the  railroad  as  constructed?  A.  Nearer. 
Q.  5.  Wlien  the  railroad  dump  was  constructed,  did  the  high-water  mark  of  the 
lake  come  to  the  fence  located  as  claimed  by  the  plaintiff  on  the  lake  side? 
And  If  so,  how  much  of  the  time  each  year  did  it  reach  the  line  of  said  fence? 
A.  It  did  it  for  nine  months  in  the  year.  Q,  6.  Has  the  defendant  committed 
any  trespasses  upon  the  plaintifl^s  premises,  other  than  on  the  strip  of  land  in 
controversy,  between  July  1,  1883,  and  December  27, 1884?  A.  Xo.  Q.  7. 
What  damages,  if  any,  has  the  plaintiff  sustained  by  the  trespasses  of  the  de- 
fendant, on  the  strip  of  land  in  controversy,  between  July  1,  1883,  and  De- 
cember 27,  1884?  A.  $5,  (five  dollars.)  Q.  8.  What  damages,  if  any,  has 
the  plaintiff  sustained  by  the  trespasses  of  the  defendant  on  her  premises  at 
places  other  than  on  the  strip  in  controversy,  between  July  1, 1883,  and  De- 
cember 27,  1884?  A.  Not  any.''  And  on  this  verdict  the  court  gave  judg- 
ment for  the  plaintiff  in  the  sum  of  five  dollars  damages,  and  for  her  costs. 
Exceptions  by  defendant. 

EdiDarcUtp  Dickerman,  <&  Toung,  for  plaintiff. 

Tht)  plaintiff  had  such  an  interest  in  the  land  between  high  and  low  water 
4park  that  she  could  maintain  trespass  for  an  inj  ury  upon  it.  Clemant  v.  Bums, 
48  N.  H.  609.  She  could  have  erected  a  wliaif  on  this  strip  of  land.  King 
V.  Rttssell,  18  E.  0.  L.  271.  '*  The  public  have  no  common-law  right  of  bathing 
in  the  soa, *'  and  cannot  cross  the  sea-shore  on  foot  for  that  purpose.  Hoijioti>. 
J.,  in  Biundell  v.  CatUrall,  7  E.  0  L.  152,  (5  Bam.  &  Aid.  268.)  In  the  same 
case  BiLTLEY,  J.,  said:  **But  if  it  hath  the  ripa  or  bank, of  the  port,  the  king 
may  not  grant  a  liberty  to  unlade  upon  that  l^nk  or  ripa  without  his  consent 
unless  custom  had  made  the  liberty  free  to  all,  as  in  many  places  it  is;  for  that 
would  be  a  prejudice  to  the  private  interest  of  it."  Lord  Hale  was  quoted 
as  saying  the  same;  and  Abbott,  C.  J.,  said:  ''Now  such  consent,  as  applied 
to  the  natural  state  of  the  ripa  or  bank,  would  be  wholly  unnecessary,  if  every 
man  had  a  right  to  land  his  goods  on  every  part  of  the  shore  at  his  pleasure.'* 
"  The  owner  of  the  soil  of  the  shore  may  also  erect  such  buildings  or  other 
things  as  are  necessary  for  carrying  on  of  commerce."  Biundell  v.  CattercdU 
supra.  And  T.  W.  Grben,  J.,  says  in  Ghugh  v.  BeU,  22  N.J.  Law,  441,  ''that 
most  of  the  Atlantic  states  had  adopted  the  principle  that  extends  the  riparian 
owner  to  low- water  mark;"  and  this  was  affirmed  by  the  court  of  appeals. 
23  N.  J.  Law,  624.  The  riparian  owner  has  the  right  of  quarrying  stone  be- 
tween high  and  low  water  mark,  (Hart  v.  Hill,  1  Whart.  137 ;)  to  use  a  spring, 
{Railroad  Co.  v.  Trone,  29  Pa.  St.  206;)  to  sea- weed  cast  upon  the  shore, 
(Emans  v.  TumhtUl,  2  Johns.  322;)  and  he  may  maintain  trespass  for  an  en- 
try upon  the  shore  to  carry  off  a  wreck,  {Barker  v.  Bates,  13  Pidc.  255.)  Such 
owner's  rights  extend  so  far  as  they  do  not  interfere  with  the  public  interest 
in  navigation.  Frink  v.  Lawrence,  20  Conn.  117.  It  is  a  settled  rule,  "as- 
sumed and  acted  on,"  says  Shaw,  G.  J.,  in  Barker  y.  Bates,  supra,  that  the 
soil  in  the  sea-shores  and  flats  of  our  maritime  frontier  is  the  property  of  the 
riparian  owner,  subject  to  certain  modifications.  Storer  v.  Freeman,  6  Mass. 
435;  Parker  v.  Smith,  17  Mass.  413;  Lapish  v.  Bank,  8  Greenl.  85.  If  any 
land  was  made  outside  the  fence  by  the  railroad  by  placing  the  dump  there,  it 
belonged  to  the  plaintiff.  Nichols  v.  Lewis,  15  Conn.  143.  The  owner  of  land 
bounded  on  Lake  Champlain  has  a  right  to  low-water  mark.  Austin  y.  Hail- 
road  Co,,  45  Vt.  244;  Jakeway  v.  Barrett,  38  Vt. 316.  "A  grant  bounded  by 
a  great  pond  or  lake,  which  is  public  property,  extends  to  low- water  mark." 
GuAY,  C.  J.,  Paine  v.  Woods,  108  Mass.  160.  See  East  Haven  v.  Heming- 
way, 7  Conn.  203;  Gould,  Wat.  156;  Railroad  Co.  v.  Valentine,  19  Barb.  491; 
Waterman  v.  Johnson,  13  Pick.  265;  Wood  v.  Kelley,  30  Me.  55 ;  Canal  Comers 
V.  People,  5  Wend.  423;  West  Roxbury  v.  Stoddard,  7  Allen,  158;  Fletcher  v. 
Phelps,  28  Vt.  257;  Fay  v.  Aqueduct  Co.,  Ill  Mass.  27;  State  v.  GUmanton, 


Digitized  by 


Google 


Vt.]  FARRANT  V.  BATES.  697 

9  N.  H.  461;  Tates  v.  Milwaukee,  10  Wall.  497;  DutUm  v.  Strong,  1  Black, 
28;  Barnes  v.  Racine,  4  Wis.  486. 

T.  Grout,  J.  C.  Burhe^  and  C,  A.  Proutp,  for  defendant. 

The  first  question  is  whether  the  owner  of  land  bordering  on  a  navigable 
lake  has  the  same  title  to  the  strip  between  high  and  low  water  mark  that  he 
has  to  the  land  above  high- water  mark,  or  whether  bis  title  is  of  a  qualified 
character.  There  is  no  evidence  that  the  plaintiff's  lot  extended  into  the  lake, 
or  at  least  that  question  was  not  submitted  to  the  jury.  In  navigable  waters 
the  state  holds  title  to  land  between  high  and  low  water  mark.  OotUd  v. 
Railroad  Co,,  6  N.  Y.  552;  State  v.  Mayor,  25  N.  J.  Law,  525.  In  England 
only  those  waters  were  termed  navigable  in  which  the  tide  ebbed  and  flowed; 
but  in  the  United  States  all  those  waters  are  called  navigable  which  are  nav- 
igable in  fact.  Barney  v.  Keokuk,  94  U.  S.  824;  Martin  v.  Waddell,  16  Pet. 
867;  Pollard  v.  Hagan,  3  How.  213;  Goodtitle  v.  Kibbe,  9  How.  471.  These 
cases  related  to  tide- water,  but  the  principles  enunciated  in  them  apply  to  all 
navigable  waters.  The  tendency  of  recent  decisions  seems  to  be  that  a  ripa- 
rian owner  of  land  bordering  on  a  navigable  lake  holds  to  the  ordinary  water 
line.  Seaman  v.  Smith,  24  111.  521;  Diedrich  v.  Railway  Co,,  42  Wis.  248. 
The  defendant  had  a  right  to  occupy  this  shore  as  he  did,  it  being  a  part  of 
the  lake  itself  for  nine  months  in  the  year-  President,  etc,,  v.  Steaims,  15 
Oray,  1.  The  owner  of  soil,  which  in  its  natural  state  is  covered  with  nav- 
igable water  during  the  greater  part  of  the  time,  holds  his  title  subject  to  the 
public  right  of  navigation.  Martin  v.  Waddell,  supra;  Blundell  v.  Oatter- 
all,  5  Bam.  &  Aid.  268;  Olson  v.  Merrill,  42  Wis.  203.  One  is  not  liable  in 
trespass,  who  enters  upon  a  strip  like  this,  when  it  is  not  covered  by  water, 
and  digs  up  the  soil  for  the  purpose  of  taking  shell  fish.  Peck  v.  Lockioood, 
5  Day,  22.  One  who  leases  the  right  to  anchor  a  raft  opposite  his  land  on  a 
navigable  stream,  cannot  recover  the  contract  price;  because  he  had  no  right 
to  lease.  Moore  v.  Jackson,  2  Abb.  N.  0.  211.  The  court  in  this  state  has 
apparently  denied  the  right  to  wharf  out  into  deep  water.  Austin  v.  Railroad 
Co,,  45  Vt.  215.  But  if  the  rule  should  hold  otherwise,  then  the  defendant 
is  entitled  to  a  new  trial,  because,  if  the  court  omitted  to  submit  any  question, 
or  give  any  instructions,  which  ought  to  have  been  submitted  or  given,  it  is 
cause  for  a  new  trial.  Goodenough  v.  Huff,  53  Vt.  482.  The  defendant's 
evidence  tended  to  show  that  he  rolled  his  logs  directly  from  tlie  dump  into 
the  water,  and  this  question  ought  to  have  been  submitted  to  the  jury. 

Taft,  J.  The  only  exception  taken  upon  the  trial  below  was  to  the  rendi- 
tion of  judgment  upon  the  special  verdict.  There  was  no  general  verdict. 
Ko  exception  having  been  taken  to  the  action  of  the  court  in  ruling  upon  any 
question  which  arose  prior  to  or  at  the  time  the  special  verdict  was  returned, 
there  is  no  question  in  this  court  for  revision,  save  the  one  taken  to  the  ren- 
dition of  the  judgment;  and  there  was  no  error  therein,  if  the  facts  estab- 
lished by  the  special  findings  are  sufficient  to  support  the  judgment  rendered. 
The  special  verdict,  as  we  construe  the  answers,  established  the  facts  that 
the  plaintiff  owned,  and  was  in  possession  of,  a  strip  of  land  uncovered  by 
water,  between  the  old  fence  and  low-water  mark,  over  which  the  defendant 
rolled  his  logs,  and  in  so  doing  became  a  trespasser.  Such  facts  were  suffi- 
cient to  support  the  judgment.  The  many  questions  discussed  by  counsel  at 
the  hearing  are  not  properly  before  us,  no  exception  having  been  taken  to  the 
action  of  the  court  in  passing  upon  them.  It  is  claimed  by  counsel  that  if 
the  court  below  "omitted  to  submit  any  question  which  ought  to  have  been 
submitted,  or  to  give  any  instructions  which  ought  to  have  been  given,"  a 
new  trial  should  be  granted,  and  cite  the  case  of  Goodenough  v.  Huff,  53  Vt. 
482.  To  entitle  the  party  to  the  benefit  of  such  questions  they  should  have 
been  reserved  in  the  court  below ;  and  an  exception  to  the  rendition  of  the 
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judgment  upon  the  verdict  does  not  reach  back  to  questions  arising  daring 
the  trial.  The  judgment  should  stand,  if  facts,  sufficient  to  base  a  judgment 
upon,  were  established  by  the  answers  to  the  questions  which  were  submit- 
t^ ;  and  Qoodenough  v.  Huff^  supra,  is  not  in  conflict  with  this  view  of  the 
question.  In  that  case  the  plaintiff  sought  to  recover  the  amount  of  a  prom- 
issory note.  One  question  was  whether  there  was  a  consideration  for  the  giv- 
ing of  it.  The  issue  was  made  by  the  pleadi  ngs  and  the  evidence.  The  court 
did  not  submit  that  question  to  the  jury,  only  submitting  the  ones  when  the 
note  was  signed,  as  that  became  material  under  the  plea  of  the  statute  of  lim- 
itations, and  the  amount  due  upon  it.  The  special  verdict  established  the 
facts  that  the  defendant  signed  the  note  within  six  years  prior  to  the  bringing 
of  the  action,  and  the  amount  due  upon  it 

It  was  incumbent  upon  the  plaintiff,  under  his  claim  as  to  when  the  defend- 
ant signed  the  note,  to  show  a  consideration  for  the  signing.  The  judgment 
was  rendered,  not  on  the  special  finding  alone,  but  also  on  the  undisputed 
facts  as  to  the  circumstances  under  which  the  defendant  signed  the  note,  as 
shown  by  the  plaintiff's  testimony.  The  exception  of  the  plaintiff  readied 
every  ground  of  the  judgment,  one  of  which  was  that  there  was  no  testimony 
tending  to  show  a  consideration;  and  as  the  supreme  court  held  there  was 
such  testimony,  the  rendition  of  the  judgment  was  error.  The  case,  there- 
fore, only  amounts  to  this:  that  every  question  involved  in  the  rendition  of  a 
judgment  is  reached  by  an  exception  to  its  rendition,  and  we  think  the  con- 
verse of  the  proposition- is  true,  that  the  exception  does  not  reach  a  question, 
although  raised  upon  trial,  that  it  was  not  necessary  to  determine  in  order  to 
render  a  valid  judgment. 

The  counsel  have  thoroughly  argued  a  question  involving  the  rights  of  ri- 
parian owners;  but  as  a  majority  of  the  court  think  the  question  is  not  pre- 
sented by  the  record,  we  refrain  from  any  discussion  of  it.  The  duty  of  the 
court  is  to  pass  only  upon  questions  presented  by  the  record*  Judgment  af- 
firmed. 


RxTTTER  V.  Small  et  aX. 
{Oourt  of  AppeaUt  of  Maryland,    December  IC,  1887.) 

1.  Advebsb  Possession — DiseBtzzK— Convbyavcs  bt  Tknabt  ik  Cohmon. 

The  owner  of  a  fractional  part  of  the  reversionary  interest  in  a  life-estate  conveyed 
the  whole  of  tlie  estate,  by  metes  and  bounds,  to  another,  in  fee,  with  covenant  of 
general  warranty.  The  grantee  and  his  successors  had  remained  in  exclusive  pos- 
session for  more  than  20  years  when  the  joint  owner  of  the  reversionary  ratate 
sought  to  recover  his  interest  of  those  in  possession.  Meld^  that  the  possession  of 
defendants  under  the  deed  of  the  whole  estate  in  fee  was  adverse  to  the  title  and 
possession  of  the  co-tenant,  and  amounted  to  a  disseizin,  and  that  plaintiff's  title  was 
oarred. 

2.  Same— Evidence— Defendant's  Knowledge  of  Plaintiff's  TriLE. 

In  an  action  against  one  who  has  maintained  20  years*  adverse  possession  of  the 
real  estate  in  controversy,  the  refusal  of  the  court  to  admit  competent  evidence  re- 
specting defendant's  and  his  grantor's  knowledge  of  plaintiff's  title  is  error  with- 
out prejudice. 

Appeal  from  Baltimore  city  court. 

Action  by  Philip  J.  G.  Rutter  against  Maria  L.  Small  and  others,  to  estal>- 
lish  his  title  to  a  fractional  part  of  a  parcel  of  ground,  claimed  by  defendants 
under  a  deed  in  fee  from  plaintiff's  co-tenants,  and  by  virtue  of  20  years'  ad- 
verse possession  thereunder.  There  was  a  judgment  for  defendant,  and  plain- 
tiff appealed. 

James  Pollard  and  H,  W.  Latane,  for  appellant  Joseph  Packard,  and 
Mr,  Duffy,  for  appellees. 

Robinson,  J.  The  plaintiff  is  the  only  surviving  child  and  heir  at  law  of 
Philip  Rutter,  and  as  such  is  entitled  to  an  undivided  one-sixth  interest  in 
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the  lot  of  ground  in  controversy,  unless  his  title  thereto  is  burred  by  the  ad- 
versary possession  of  the  defendants.  The  lot  originally  belonged  to  his 
grandfather,  Thomas  Butter,  who  in  1815  conveyed  it  to  Mary  C.  Clark  for 
life,  and  after  her  death  to  James  Henning  and  Judge  Clark,  during  their 
lives,  and  to  the  survivor  of  them.  Thomas  Butter  died  in  1817,  leaving  six 
children,  one  of  whom  was  Philip, the  father  of  the  plaintiff.  In  1829  all  the 
children  of  Thomas,  with  the  exception  of  Philip,  conveyed  their  reversion- 
ary interest  in  the  lot  to  Peter  Stein,  the  deed  upon  its  face  reciting  an  out- 
standing title  in  Philip;  and  in  the  same  year  Stein  purchased  the  life-estates 
of  James  Henning  and  Judge  Clark,  the  surving  life-tenants.  Being  thus  en- 
titled to  the  life-estate,  and  to  an  undivided  five-sixths  in  the  reversion*  Stein 
entered  into  possession  of  the  lot,  and  built  thereon  a  brick  dwelling-house 
and  stable,  and  continued  in  the  exclusive  possession  and  enjoyment  of  the 
property  until  his  death,  in  1859,  and  after  his  death  his  heirs  and  devisees 
continued  in  the  exclusive  possession  of  the  property  until  1865,  when  they  con- 
veyed it  in  fee  to  John  Small,  Jr.,  under  whom  the  defendants  claim. 

Now,  whether  Stein  and  the  devisees  under  his  will  were,  upon  the  deter- 
mination of  the  life-estate,  in  possession  merely  as  tenants  in  common,  and 
their  possession,  therefore,  in  legal  contemplation,  the  possession  of  the  co-ten- 
ant, the  plaintiff,  or  whether  their  possession  and  acts  of  ownership  amounted 
to  an  ouster  or  disseizin  of  the  plaintiff,  are  questions  which  we  shall  not  now 
stop  to  consider,  for  the  reason  that  the  possession  of  Small,  and  that  of  the 
defendants  claiming  under  him,  is,  in  our  opinion,  a  bar  to  the  plaintiff's 
title.  Stein,  as  we  have  said,  died  in  1859,  and  in  1865  his  heirs  and  devisees 
conveyed  the  lot  in  question  by  metes  and  bounds  to  Small  in  fee,  with  a  cov- 
enant of  general  warranty.  Under  this  deed  Small  entered  into  possession, 
and  continued  in  the  exclusive  possession  and  enjoyment  of  the  property  un- 
til his  death,  in  1878;  since  which  time  it  has  been  in  the  exclusive  possession 
and  enjoyment  of  the  defendants,  claiming  under  him,  a  period  of  more  than 
20  years.  Kow,  we  take  the  law  to  be  well  settled  that  where  one  tenant  in 
common  conveys  the  whole  estate  in  fee,  and  his  grantee  enters  and  claims 
and  holds  the  exclusive  possession,  the  conveyance  and  entry  and  possession 
must  be  deemed  adverse  to  the  title  and  possession  of  the  co-tenant,  and 
amount  to  a  disseizin,  and  such  possession,  if  continued  for  20  years,  will  bar 
the  title  of  such  co-tenant. 

In  Townsend's  Case,  4  Leon.  52,  where  the  coparceners  were  in  the  use  of 
a  manor' under  the  statute  of  1  Bich.  III.,  and  one  of  them  enters  and  makes 
a  feoffment  in  fee  of  the  whole  manor,  all  the  justices  held  that  this  feoffment 
not  only  passed  the  moiety  of  such  coparcener,  which  she  might  lawfully 
part  with,  but  also  the  other  moiety  of  the  other  coparcener  by  disseizin.  And 
in  the  later  case  of  Reed  v.  Taylor,  5  Barn.  &  Adol.  575,  it  was  held  that,  al- 
though the  general  rule  is  that,  where  several  persons  have  a  right,  and  one 
of  them  enters  generally,  it  shall  be  an  entry  for  all,  for  the  reason  that  the 
entry  shall  always  be  taken  according  to  right,  yet  that  any  overt  act  or  con- 
veyance, by  which  the  party  entering  or  conveying  asserted  a  title  to  the  en- 
tirety, would  amount  to  a  disseizin  of  the  other  parties,  whether  joint  tenants 
or  tenants  in  common,  or  parceners.  We  may  also  refer  to  Clymer  v.  Daw- 
kins,  8  How.  674;  Kittredge  v.  Locks,  17  Pick.  247;  Clark  v.  Vaughan,  3 
Conn.  19;  Clapp's  Case,  9  Cow.  530;  and  Thomas  v.  Bickering,  13  Me.  337. 
These  cases  rest  on  the  ground  that  the  conveyance  in  fee,  and  entry  under 
it,  and  possession,  are  notorious  and  unequivocal  acts  of  ownership  of  such  a 
nature  as  to  give  notice  to  the  co-tenant  that  the  entry  and  possession  are 
hostile  and  adverse  to  his  title. 

In  this  case,  the  undisputed  facts  show  that  Small  entered  into  possession 
under  a  deed  from  the  devisees  of  Stein,  conveying  to  him  the  entire  lot  in 
fee,  and  that  he,  and  the  defendants  claiming  under  him,  have  been  in  the 
exclusive  possession  and  ownership  of  the  lot  from  that  time  to  the  present, 
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a  period  of  more  than  20  years.  It  can  hardly  be  necessary  to  say  Ihat,  where 
one  thus  enters  under  a  deed  conveying  the  entire  property  by  metes  and 
bounds,  his  entry  and  claim  of  title  and  possession  are  to  be  construed  as  co- 
extensive with  the  tenns  of  his  deed.  Prescott  v.  Nevers^  4  Mason,  330. 
Such,  then,  \mnf^  the  case,  we  are  of  opinion  that  the  entry  by  Small,  and  the 
possession  by  himself,  and  by  the  defendants  claiming  under  him,  constitute 
a  bar  to  the  plaintiff's  right  to  recover.  And  if  so,  there  was  no  error  in 
granting  the  defendant's  second  prayer,  nor  in  the  verbal  Instruction  by  the 
court  that  there  was  no  evidence  upon  which  the  plaintiff  could  go  before  the 
jury.  It  follows,  also,  from  what  we  have  said  that  there  was  no  error  in  re- 
fusing the  two  prayers  offered  by  the  plaintiff.  And,  besides,  they  were  ob- 
jectionable, because  there  was  no  evidence  upon  which  the  jury  could  find 
that  the  life-estates  had  determined  within  20  years  before  the  institution  of 
the  suit. 

We  come,  then,  to  the  exceptions  to  the  evidence,  the  first  and  second  of 
which  it  is  unnecessary  to  consider,  because  the  death  of  the  life-tenants  was 
proved  in  the  subsequent  progress  of  the  case.  In  the  fourth  and  fifth  the 
witness  testified  she  was  a  daughter  of  Peter  Stein,  and  a  devisee  under  his 
will,  and  one  of  the  grantors  in  the  deed  to  Small,  and  that  she  never  had 
heard  of  an  outstanding  title  to  the  lot  in  Philip  Butter  or  his  heirs  at  law. 
Now,  for  the  purpose  of  contradicting  the  witness,  it  was  clearly  competent 
for  the  plaintiff's  counsel,  on  cross-examination,  to  ask  her  whether  she  had 
any  conversation  with  Small  at  the  time  of  the  execution  of  the  deed  in  regard 
to  Philip  Butter;  and,  for  the  same  reason,  he  had  the  right  to  ask  her  why 
the  covenant  of  general  warranty  was  inserted  in  the  deed?  But  the  error  of 
the  court  in  this  respect  does  not  furnish  sufficient  ground  to  justify  us  in 
sending  back  this  case  for  a  new  trial ;  for,  if  it  be  conceded  that  the  witness 
had  in  fact  heard  of  an  outstanding  title  in  Philip  Butter,  and  that  she  had  a  con- 
versation with  Small  in  regard  to  it,  and  further  that  Small  himself  had  knowl- 
edge of  such  title,  this  evidence  could  not  in  any  manner  affect  the  question 
of  disseizin  or  ouster  by  Small,  if  he  entered  under  his  deed  claiming  title  to 
the  entire  lot,  and  remained  in  the  exclusive  possession  thereof  for  20  years, 
the  period  prescribed  by  the  statute  of  limitations. 

For  these  reasons  the  judgment  must  be  affirmed. 


Koch  et  al,  v,  Maryland  Coal  Ck>. 

(Court  of  Api^ah  of  Maryland.    December  16,  1887.) 

1,  Public  La jfDs— Special  Warrants — Titlb  Relates  Baok  to  Date  of  Warrant. 

In  an  aclion  of  trespass  gtiare  claiiaum  f regit  the  title  to  the  tocusin  quo  was  claimed 
by  both  parties  under  special  proclamation  warrants,  dated,  t^laintifis'  March  21, 
1794,  and' defendant's  October  4,  1793.  Held,  that  defendant's  title  was  superior  to 
plaintiifs',  as  under  special  warrants  the  title  to  land  relates  back  to  their  date,  such 
warrant  being  equivalent  to  a  designation  of  the  location  by  actual  survey. 

2.  Trespass— To  Land — Instrugtionb. 

Ou  the  trial  of  an  action  for  trespass  quare  clausnm /regit,  forminingcoal  on  plain* 
tilTs'  location,  the  latter,  after  admitting  the  correctness  of  certain  plats  In  evidence, 
proved  the  places  of  the  alleged  trespass,  and  that  they  were  **  also  within  the  lines 
of  defendant's  tract,'*  "and  where  the  two  said  tracts  lie  fonl  of  each  other  as  lo- 
cated on  the  plats."  He/d,  that  an  instruction  assuming  that  state  of  facts,  given 
on  defendant's  request,  was  not  erroneous. 

Appeal  from  circuit  court,  Garrett  county. 

Action  of  trespass  brought  by  William  H.  Koch  and  John  J,  Keller  against 
the  Maryland  Coal  Company,  for  mining  coal  on  plaintiffs^  land.  Judgment 
for  defendant,  and  plaintilTs  appeal. 

Wm.  Brace  and  B.  A.  Richmond^  for  appellants.  Wm,  B,  Walsh,  for  ap- 
pellee. 
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MiLLEB,  J.  This  action  of  trespass  quare  clausum  /regit  was  brought  by 
the  appellants  against  the  appellee.  The  trespass  complained  of  consisted  in 
mining  coal  on  part  of  a  tract  of  land  called  ** Republic."  Title  to  the  locus 
in  quo  was  claimed  by  the  plaintiffs  under  the  patent  for  ''Bepublic,"  and 
by  the  defendant  under  a  patent  for  a  tract  called  "Mount  Pisgah."  Defense 
on  warrant  was  taken,  under  which  locations  were  made  by  both  parties,  and 
plats  returned  by  the  surveyor.  At  the  trial,  after  the  evidence  on  both  sides 
was  closed,  the  plaintiffs  asked  for  two,  and  the  defendant  for  seven,  instruc- 
tions to  the  jury.  The  court  granted  both  of  those  asked  by  the  plaintiffs, 
and  also  the  first,  second,  third,  fifth,  and  sixth  of  those  asked  by  the  defend- 
ant, and  rejected  its  fourth  and  seventh.  The  plaintiffs  excepted  to  the  grant- 
ing of  the  defendant's  prayers,  and  specially  objected  to  the  first,  second,  and 
third,  upon  the  grounds  that  there  was  no  evidence  to  sustain  them ;  that  they 
assumed  facts,  and  submitted  questions  of  law  to  the  jury.  The  verdict  was 
for  the  defendant,  and  the  plaintiffs  have  appealed. 

The  defendant's  second  prayer  places  its  defense  entirely  upon  paper  title, 
and  teUs  the  jury  that  if  they  find  the  issual  of  the  warrant  and  patent  for 
*' Mount  Fisgah,"  and  the  mesne  conveyances  and  facts  as  to  the  derivation  of 
title  thereto  to  the  defendant,  then  their  verdict  must  be  for  the  defendant. 
The  first  and  third  also  set  up  title  by  possession  in  the  defendant,  and  those 
under  whom  they  claim;  but  it  is  needless  to  consider  them  if  we  hold  that 
the  defendant's  paper  title  is  better  than  that  of  the  plaintiffs',  because  the 
latter  rely  upon  their  paper  title  derived  under  the  patent  4>r  "Republic,"  and 
have  offered  no  evidence  tending  to  show  that  they  ever  acquired  title  to  the 
loctM  in  quo  by  possession.  The  whole  controversy,  therefore,  depends  upon 
whether  the  court  was  right  in  granting  this  second  prayer.  It  has  been  ar- 
gued by  counsel  for  appellants  that  this  prayer  is  defective,  because  it  assumes 
that  the  defendant's  location  of  the  place  of  the  trespass  as  within  the  lines  of 
'*  Mount  Pisgah"  is  correct.  This  would  be  a  serious  objection  to  the  prayer 
if  the  plaintiffs  had  not  themselves  proved  and  admitted  the  correctness  of 
this  location,  and  if  we  could  see  from  the  record  that  there  was  any  dispute 
upon  this  point.  But  the  exception  shows  that  the  plaintiffs,  after  offering 
in  evidence  their  title  papers,  gave  evidence  tending  to  prove  that  they  were 
correctly  located  on  the  plats,  and  that  the  defendant  had  mined  coal  within 
the  lines  of  their  part  of  "Republic,"  as  so  located,  "[all  of  said  places  of  al- 
leged trespass  being  also  within  the  lines  of  defendant's  tract  called  '  Mount 
Pisgah,'  as  located  by  it,  and  where  the  two  said  tracts  lie  foul  of  each  other 
as  located  on  the  plats,]"  and  then  rested  their  case.  What  is  thus  stated  in 
brackets  was  part  of  the  plaintiffs'  own  proof,  and  is  a  clear  admission  by 
them  that  the  lines  of  the  two  tracts  were  "foul  of  each  other"  at  the  place 
of  the  alleged  trespass.  The  only  other  reference  to  locations  found  in  the  ex- 
ception is  that  the  defendant  offered  evidence  tending  to  prove  that  aU  its  title 
papers  were  correctly  located  on  the  plats.  From  all  this  it  seems  to  us  to  be 
very  clear  that  there  was  no  controversy  about  the  correctness  of  the  locations 
on  both  sides,  and  the  plaintiffs  cannot  object  to  this  prayer,  on  the  ground 
that  it  assumes  a  fact  which  they  themselves  had  proved  and  admitted  to  be 
true. 

The  question,  then,  is,  which  is  the  superior  title, — that  derived  under  the 
patent  for  "Republic,"  or  that  derived  under  the  patent  for  "Mount  Pisgah?" 
The  patent  for  "Republic"  bears  date  the  fifth  of  September,  1796,  but  pur- 
ports to  have  been  granted  on  a  certificate  of  resurvey  made  and  returned  to 
the  land-ofilce  on  the  tenth  of  March,  1794.  The  patent  of  "Mount  Pisgah" 
is  dated  the  fifteenth  of  July,  1795,  but  the  certificate  on  which  it  was  granted 
was  not  made  and  returned  into  the  land-office  until  the  twenty-ninth  of  Sei>- 
tember,  1794,  more  than  six  months  after  the  return  of  the  certificate  of  "Re- 
public." In  this  state  of  facts  the  appellants  contend  that  the  title  under 
their  patent  relates  back  to  the  date  of  their  certificate,  which  is  older  than 
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that  for  "Mount  Pisgah/'  and  therefore  they  have  the  better  title.  If  there 
were  no  other  objections  to  their  title,  and  if  the  patents  for  these  two  tracts 
had  been  issued  under  common  warrants,  and  the  composition  money  had 
been  duly  paid  under  the  elder  certificate,  there  could  be  no  doubt  as  to  the 
correctness  of  their  contention.  Borsey,  £j.  98,  note  1,  and  cases  there  cited. 
But  botli  these  patents  were  issued  under  special  proclamation  warrants;  that 
for  "Mount  Pisgah"  being  dated  the  fourth  of  October,  1793,  and  that  for  "Re- 
public" the  twenty-first  of  March,  1794;  and  the  appellee  contends  that  the 
doctrine  of  relation  carries,  in  such  cases,  the  title  bacic  to  the  date  of  the  war- 
rant, and  it  therefore  has  the  superior  title.  This  difference  as  to  the  opera- 
tion of  the  doctrine  of  relation,  in  cases  of  patents  under  special  warrants 
which  specifically  describe  the  land,  was  very  clearly  laid  down  by  the  chan- 
cellor in  the  case  of  Cunningham  v.  Brofjoning,  1  Bland,  299,  where  the 
whole  land  system  of  the  state,  and  the  practice  of  the  land-office,  are  re- 
viewed, in  a  very  able  and  elaborate  opinion.  "It  is  a  well-settled  general 
rule,"  says  the  chancellor,  "that  under  a  special  warrant  the  title  to  the  land 
commences  from  the  date  of  the  warrant  itself,  because  the  description  of  its 
location  embodied  in  the  warrant  has  distinguished  it  from  every  other  tracts 
The  warrant  is  therefore  in  itself  equivalent  to  a  designation  by  an  actual  sur- 
vey. So,  too,  the  title  commences  with  the  date  of  a  warrant  of  resurvey,  and 
of  an  escheat,  or  a  proclamation  warrant.  But  upon  a  common  warrant  it  only 
commences  with  the  date  of  the  certificate  of  survey,  or  from  the  date  of  the 
entry  of  a  special  location  upon  the  surveyor's  book.  The  land  arrived  at  be- 
comes thus  bound,  because  of  its  having  been  by  some  of  these  modes  accu- 
rately described  and  distinctly  specified.  The  reason  of  the  rule  is  the  same 
in  all  these  cases,  and  the  evils  to  be  avoided  alike  in  all. "  1  Bland,  326.  The 
decisions  of  the  chancellor  as  Judge  of  the  land-office  have  always  been  held 
by  the  profession  as  of  high  authority  in  all  matters  pertaining  to  the  eject- 
ment law  of  the  state.  This  decision  was  made  more  than  half  a  century  ago, 
and  we  believe  it  has  ever  since  been  accepted  by  ejectment  lawyers  as  founded 
in  sound  reason,  and  stating  the  correct  rule  on  this  subject.  Again,  in  the 
notes  by  Mr.  Gill  to  the  lectures  of  Judge  Dorsey,  on  the  Action  of  Eject- 
ment in  Maryland,  which  is  also  a  work  of  high  authority  in  this  state,  the 
same  distinction  is  made  and  the  same  rule  laid  down.  Dorsey,  Ej.  108.  The 
precise  question  now  before  us  as  to  the  effect  of  a  proclamation  warrant  has 
never  been  decided  by  the  court  of  appeals,  but  in  Smithes  Lessees,  Def)eomon, 
30  Md.  473,  the  case  of  CunningTiam  v.  Brotoning  is  referred  to  with  ap- 
proval, and  it  was  there  said  by  this  court  that  "in  that  case,  as  well  as  in  the 
case  of  Norwood  v.  Owings,  1  Har.  &  J.  296,  it  was  held  that  the  title  of  the 
party  commenced  from  the  date  of  an  escheat  warrant,  and  that  the  patent 
when  granted  related  back  to  the  date  of  the  warrant."  We  agree  with  the 
chancellor  that  this  doctrine  of  relation  is  founded  on  common-law  principles, 
and  that  under  it  the  title  begins  with  the  first  authoritatiye  and  certain  des- 
ignation or  description  of  the  particular  tract  of  land  intended  to  be  taken 
up.  In  the  case  of  a  common  warrant,  which  simply  directs  the  surveyor  to 
lay  out  a  specified  quantity  of  land,  anywhere,  without  regard  to  any  pariio- 
ular  space  or  tract,  the  certificate  of  the  surveyor  first  contains  the  requisite 
description  or  designation,  and  the  title  commences  from  the  date  of  such 
certificate.  But  in  case  of  special  warrants  which  on  their  face  designate  and 
describe  the  particular  land  intended  to  be  affected,  the  title  begins  with  the 
date  of  the  warrant.  In  all  cases,  however,  the  party,  in  order  to  success- 
fully invoke  the  doctrine,  must  comply  with  the  law  and  the  rules  of  the  land- 
office  by  duly  paying  the  composition  or  caution  money.  Such  we  understand 
to  be  the  general  rules  on  this  subject  as  settled  by  ample  authority. 

It  follows  from  what  has  been  said  that,  in  our  opinion,  the  appellee  has 
the  better  title  to  the  land  in  dispute,  and  this,  as  it  seems  to  us,  disposes  of 
the  present  appeal.    Judgment  affirmed. 
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Bakbb  et  al,  v.  LAUXiotBAOK. 

(Court  of  Appeals  of  Maryland.    December  13,  1887.) 

1.  Parent  and  Chi li>— Contract  of  Apprenticeship  of  Son  for  Term  Bbtonb  Ma- 

jority. 

Code  Md.  art.  6,  j  20,  provides  a  method  by  which  a  father  may  bind  his  son 
as  apprentice  until  he  reaches  the  age  of  21.  A  mother  entered  into  a  written 
agreement  with  defendants  to  bind  her  son,  then  20  years  of  age,  as  apprentice  for 
5  years.    JSeZd,  that  the  contract  was  void. 

2.  Frauds,  Statute  of— Agreement  not  to  bb  Performed  within  a  Year— Ratifi- 

cation BY  Performance— Penalty. 

The  mother  of  deceased  attempted  by  writing  to  bind  him,  then  20  years  of  age, 
as  apprentice  to  defendants,  for  5  years,  for  a  stipulated  sum;  $200  to  be  retained  by 
defendants  from  the  wages  as  a  penalty  if  deceased  left  for  any  cause.  The  contract 
was  not  signed  by  defendants.  Deceased  remained  with  them  after  coming  of  a^e, 
until  killed  by  accident.  Defendants  paid  his  wages,  less  the  $200.  ffeld^  that  the 
contract  was  void,  under  the  statute  of  frauds;  but  as  deceased  continued  to  work 
after  coming  of  age,  with  knowledge  of  the  terms,  he  would  be  bound  to  that  rate 
of  compensation,  but  the  forfeiture  could  not  be  ^nforced.^ 

Appeal  from  circait  court*  Howard  county. 

Catherine  Lauterback,  administratrix  of  John  Lauterback,  plaintiff*  sued 
Baker  Bros.  So  Co.,  defendants,  to  recover  balance  due  for  services  of  de- 
ceased. Judgment  was  rendered  for  plaintiff  for  $160,  and  defendants  appealed. 

John  T.  MasoUt  TF.  A,  Hammond^  and  B.  C,  Williams^  for  appellants.  T. 
C  Weeks,  R.  D.  Johnson,  and  W.  Reynolds,  for  appellee. 

Bryan,  J.  John  Lauterback  entered  the  service  of  Baker  firos.  &  Go.  on 
the  first  day  of  March,  1880,  and  remained  in  their  employment  until  Au- 
gust, 1883,  when  he  was  killed  by  an  accident.  He  was  20  years  of  age  on 
the  twenty-ninth  of  March,  1880.  His  father  died  some  years  previously  to 
bis  entering  this  service.  But  it  appears  that  his  mother  signed  a  written 
contract  with  Baker  Bros.  &  Co.,  by  which  she  undertook  to  bind  him  to 
them  as  an  apprentice  for  five  years  to  learn  the  art  and  trade  of  glass-blow- 
ing. The  contract  stipulated  that,  if  the  boy  was  considered  competent  to 
learn  and  be  instructed,  he  was  to  receive  for  his  services  one-half  of  the  rate 
of  wages  paid  journeymen  for  similar  work  for  the  first  four  years,  and  two- 
thirds  of  such  wages  for  the  fifth  year;  and  it  was  further  stipulated  that 
$200  should  be  held  by  the  employers  out  of  his  wages  as  security,  to  be  paid 
at  the  expiration  of  the  term  of  the  apprenticeship,  or  forfeited  if  he  should 
leave  their  employment  for  any  cause  whatever  before  the  expiration  of  the 
term  of  five  years.  All  the  wages  were  paid  with  the  exception  of  $200,  and 
the  present  suit  was  brought  by  the  administratrix  of  the  deceased  apprentice 
against  Baker  Bros.  &  Co.  to  recover  this  amount.    The  verdict  was  for  $160. 

The  contract  was  not  signed  by  the  employers,  but  only  by  the  mother  of 
the  boy.  In  the  view  which  we  have  taken  of  the  case,  this  circumstance  Is 
immaterial.  A  father  may  bind  out  his  son  as  an  apprentice  until  he  reaches 
the  age  of  21  years,  provided  he  pursues  the  mode  authorized  by  the  twentieth 
section  of  article  6  of  the  Code;  but  a  contract  of  apprenticeship  executed  by 
the  mother  is  simply  void.  The  boy  would  not  be  obliged  to  serve  according 
to  the  terms  of  such  an  instrument;  nor  would  the  employer,  by  force  of  it, 
acquire  any  control  over  him.    He  did,  however,  serve  for  three  years  and 

1  a  contract  within  the  provisions  of  the  statute  of  frauds  relating  to  contracts  not 
to  be  performed  within  a  year,  to  be  valid,  must  be  signed  by  both  parties  to  it.  Wil- 
kinson V.  Heavenrich,  fMicb.)  26  N.  W.  Rep.  139.  If  the  contract  cannot  be  performed 
by  either  party  within  tneyear,  part  performance  will  not  take  it  out  of  the  operation  of 
the  sUtute.  Wolke  v.  Fleming,  (Ind.)  2  N.  E.  Rep.  325 ;  Henry  v.  Wells,  (Ark.)  3  8.  W. 
Bep.  637.  But  when  the  party  employed  has  continued,  from  year  to  year,  to  perform 
the  services,  it  will  be  presumed  that  both  parties  have  assented  to  the  renewal  of  the 
contract.  Sines  v.  Superintendent  of  Poor,  (Mich.)  25  N.  W.  Rep.  485.  For  a  fur- 
ther discussion  of  that  provision  of  the  statute  of  frauds  relating  to  contracts  not  to  be 
periormed  within  one  year,  see  Treat  y.  Hiles,  (Wis.)  32  N.  W.  Rep.  517,  and  note ;  Rail- 
road Oo.  V.  English,  (K!an.)  16  Pao.  Rep.  — ;  Ward  v.  Matthews,  (Gal.)  14  Pac.  Rep.  604. 
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five  months,  with  a  full  knowledge  of  the  terms  of  this  contract.  He  knew» 
therefore,  the  rate  of  compensatioD  wliich  his  employers  expected  to  pay  for 
his  work;  it  would  not  then  be  just  that  he  should  receive  more.  The  law 
would  imply  a  contract  on  the  part  of  his  employers  to  pay  him  what  his  serv- 
ices were  reasonably  worth.  It  would  not,  however,  imply  a  contract  on 
the  part  of  the  boy  to  serve  for  five  years,  nor  to  pay  a  forfeiture  in  case  he 
should  leave  the  service  before  the  expiration  of  that  time.  A  contract  of 
this  kind  is  required,  by  the  fourth  section  of  the  statute  of  frauds,  to  be  in 
writing.  The  terms  of  the  statute  are  that  no  action  shall  be  brought  '*upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  person  thereunto  by  him 
lawfully  authorized. "  If,  therefore,  the  boy  had  in  express  terms  made  a  ver- 
bal contract  to  serve  for  five  years,  it  could  not  have  been  enforced  against 
him  by  the  other  party.  And  if,  after  serving  a  portion  of  the  time,  he  should 
refuse  to  carry  out  his  contract,  and  bring  suit  to  recover  the  value  of  the 
services  rendered,  the  verbal  contract  would  not  avail  the  employer  as  a  de- 
fense. It  could  not  be  set  up  as  a  contract  at  all;  the  breach  of  it  would  im- 
pose no  liability  which  the  law  could  enforce;  the  obligation  to  perform  it 
could  not  be  maintained  in  an  action  at  law.  In  Browne  on  the  Statute  of 
Frauds  the  law  is  thus  stated:  "As  a  general  proposition,  however,  we  shall 
hereafter  see  that  a  verbal  contract  within  the  statute  cannot  be  enforced  in 
any  way,  directly  or  indirectly,  whether  by  action  or  in  defense."  Section 
122.  '*The  supreme  court  of  Connecticut,  in  a  case  where  the  plaintiff,  by 
oral  agreement,  bound  himself  to  serve  the  defendant  for  a  term  longer  than 
one  year,  for  a  consideration  to  be  paid  at  the  end  of  that  time,  and  having 
repudiated  the  contract,  and  quitted  his  employer  at  the  end  of  six  months, 
brought  his  action  to  recover  the  value  of  the  services  so  rendered,  held  that 
he  could  recover,  and  that  the  defendant  could  not  set  up  the  existing  verbal 
agreement  to  defeat  his  claim."  Section  122a.  "The  clear  rule  of  law  is 
that  such  a  contract  cannot  be  made  the  ground  of  defense  any  more  than  of 
a  demand.  The  obligation  of  the  plaintiff  to  perform  it  is  no  more  available  to 
the  defendant  in  the  former  case  than  the  obligation  of  the  defendant  to  per- 
form it  would  be  to  the  plai  ntiff  in  the  latter  case. "  Section  181.  It  appears  to 
us,  therefore,  upon  the  uncontested  facts  in  the  case,  that  the  plaintiff  is  entitled 
to  recover  the  full  value  of  the  boy's  services,  less  such  sums  as  have  been  paid. 
It  seems  to  be  unnecessary  to  notice  in  detail  the  rulings  of  the  court  below. 
It  is  sufficient  to  say  that  they  accord  with  the  views  which  we  have  expressed. 
It  must  be  observed  that,  although  contracts  within  the  statute  of  frauds 
are  void  unless  they  are  in  writing,  yet  the  voluntary  performance  of  them  is 
in  no  respect  unlawful.  If  services  be  rendered  in  pursuance  of  a  contract 
of  this  kind  by  one  party,  and  be  accepted  by  the  other,  they  must  be  compen- 
sated. BlUcott  V.  Peterson^s  ExWs,  4  Md.  491.  And  if  an  action  be  brought 
against  a  defendant  for  acts  done,  which  were  in  performance  of  such  a  con- 
tract, or  authorized  by  its  terms,  no  recovery  can  be  had  against  him.  Cane 
V.  Oough,  4  Md.  333;  Browne,  St.  Frauds,  §  133.  It  is  said  that  the  contract 
operates  as  a  license  to  do  these  acts,  although  it  cannot  be  set  up  as  confer- 
ring any  right  of  action.  As  said  by  Ix)rd  Abinqer  in  Can-ington  v.  Roots, 
2  Mees.  &  W.  248,  in  speaking  of  a  case  within  the  statute:  "I  think  the  con- 
tract cannot  be  available  as  a  contract  at  all,  unless  an  action  can  be  brought 
upon  it.  What  is  done  under  the  contract  may  admit  of  apology  or  excuse, 
diverso  intuitu,  if  I  may  so  speak;  as  where,  under  a  contract  by  parol,  the 
party  is  put  in  possession,  that  possession  may  be  set  up  as  an  excuse  for  a 
trespass  alleged  to  have  been  committed  by  him.  *  *  *"  The  agreement 
might  have  been  available  in  answer  to  a  trespass  by  setting  up  a  license; 
not  setting  up  the  contract  itself  as  a  contract,  but  only  showing  matter  of 
excuse  for  the  trespass.    Judgment  affirmed. 
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New  York,  P.  &  N.  Ry.  Co.  t>.  Bates. 
{Cvvr  or  AppeaU  Qf  Marylawi.    December  16,  1887.) 

1.  COMTEAOW— COHBTBUCTIOH— PROVIFCB  OF  CoUBT—IkOOWSMTWIT  iNBTBUOnOKS. 

Where  the  jury  are  allowed  bv  conflicting  instructions  to  place  two  different  and 
inconsistent  interpretations  on  the  samestate  of  facts  in  a  written  instrument,  which 
it  is  the  province  of  the  court  to  construe,  it  is  error  for  which  a  new  trial  will  be 
granted. 

2.  Pbihoipal  ahd  Agbkt— Appoihtmemt— Authobity. 

In  an  action  of  asiurnpsU  for  unpaid  personal  services  asrainst  a  railroad  company, 
it  appeared  that  plaintiff  authorized  an  ex-president  of  the  road,  by  letter,  in  rela- 
tion to  his  vouchers  for  such  services,  which  had  been  left  with  the  ex-president  for 
settlement  prior  to  his  resignation,  as  follows  :  "  I  hereby  authorize  you  to  make 
the  best  settlement  vou  may  be  able  to  do  for  me."  HM,  that  the  ex-president  by 
virtue  of  this  letter  from  plaintiff  was  antborized  as  bis  agent,  not  only  to  determine 
upon  the  amount  he  should  receive,  but  to  collect  and  receipt  for  the  money  com- 
ing to  plaintiff  under  the  settlement. 

8*  BaILBOAD  COMPAKIBS^ACTION  AOAIKST,  FOB  SSBVICBS— VOUCHBBS. 

In  action  of  oMtumptU  for  personal  services  against  a  railroad  company,  defendant 
asked  that  the  jury  be  instructed  that  if  they  found  ftom  the  evidence  that  the  un- 
paid vouchers  of  plaintiff  were  not  signed  and  approved  Inr  one  P.  until  after  he  had 
ceased  to  be  president  of  the  road,  then,  in  the  absence  of  proof  that  any  other  of- 
ficial of  the  company  had  authority  to  sign  and  approve  them,  the  vouchers  in 
themselves  were  not  evidence  of  indebtedness,  and  the  jury  were  not  at  liberty  to  so 
consider  them.    Beild  improperly  refused. 

Appeal  from  circuit  court,  Worcester  county. 

Action  in  assumpait  by  John  L.  Bates  against  the  New  York,  Philadelphia 
&  Norfolk  Railway  Company  for  personal  services.  The  facts  are  stated  in 
the  opinion. 

/.  W.  Crisfteldf  for  appellant.    John  H.  Handy,  for  appellee. 

MiLUEB,  J.  This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  to  recover  for  18^  months'  services  from  the  thirteenth 
of  November,  1882,  to  the  thirtieth  of  December,  1883,  as  superintendent  of 
the  construction  of  part  of  the  defendant's  road,  at  $75  per  month.  The 
amount  claimed  to  be  due  by  the  bill  of  particulars,  after  deducting  credits, 
was  $778.21,  and  at  the  trial  the  Jury  gave  a  verdict  in  favor  of  the  plaintift 
for  that  sum.  The  exceptions  taken  relate  entirely  to  the  rulings  of  the  court 
upon  certain  prayers  offered  by  the  defendant,  (none  appearing  to  have  been 
offered  by  the  plaintiff,)  and  these  rulings  alone  are  before  us  for  review. 

There  was  some  discussion  at  bar  as  to  the  pleadings,  but  none  of  the 
prayers  make  any  reference  to  the  pleadings,  nor  was  there  any  ruling  made  by 
the  court  below  involving  the  admissibility  of  testimony.  No  question,  there- 
fore, as  to  the  sufficiency  of  the  pleadings  is  open  for  review  in  this  court. 
Leopard  v.  Canal  Co.,  1  Gill.  222;  Dorsey  v.  Dashiell,  1  Md.  207. 

In  our  opinion,  the  learned  Judge  before  whom  this  case  was  tried  fell  into 
error  in  his  action  in  granting  the  defendant's  second  prayer  as  modified  by 
bim,  and  in  granting,  at  the  same  time,  the  defendant's  sixth  prayer.  By  the 
first  the  jury  were  instructed  that,  if  they  found  the  facts  stated  in  the  prayer 
and  in  the  modification  thereof  made  by  the  court,  they  were  "at  liberty  to 
consider  the  letter  of  the  twenty-first  of  February,  1884,  from  the  plaintiff 
to  the  witness  Painter,  as  authority  to  said  Painter  simply  to  procure  an  ad- 
justment and  allowance  of  the  vouchers  therein  mentioned  by  the  defendant;'* 
and  by  the  second  they  were  instructed  that,  upon  finding  the  same  facts, 
they  were  at  liberty  to  consider  this  letter  "as  authority  to  said  Painter  to 
adjust  or  to  receive  payment  of  the  vouchers  above  referred  to."  To  allow 
the  jury  upon  the  same  state  of  facts  to  place  two  different  and  inconsistent 
interpretations  upon  a  written  instrument,  which  it  was  the  province  of  the 
court  itself  to  construe,  was  certainly  a  fatal  error  in  the  trial  of  the  case. 
The  jury  ought  to  have  had  a  plain  and  definite  instruction  from  the  court  as 
v.llA.no.9— 46 
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to  the  extent  of  the  authority  which  the  plaintiff  gave  to  Fainter  by  this  let- 
ter; for,  in  our  judgment,  the  case  in  a  great  measure  depends  upon  its  true 
construction  in  this  respect,  in  view  of  the  facts  disclosed  by  the  record. 
What,  then,  is  the  construction  and  effect  of  this  letter  in  view  of  the  testi- 
mony found  in  the  record?  The  two  main  witnesses  in  the  case  were  the 
plaintiff  and  Uriah  H.  Painter.  On  some  points  their  testimony  is  conflict- 
ing, but  there  seems  to  be  no  dispute  as  to  the  following  facts:  Painter  was 
president  of  tlie  defendant  company  during  the  period  covered  by  the  plain- 
tiff's claim,  and  so  continued  up  to  the  twenty-first  of  January,  1884.  but  on 
that  day  he  ceased  to  be  president,  and  was  succeeded  by  Mr.  William  L. 
Scott.  The  plaintiff  sent  and  delivered  the  monthly  vouchers  for  his  salary 
to  Painter,  in  Washington,  and  at  the  latter^s  request.  These  vouchers,  when 
thus  sent  and  delivered,  were  receipted  by  the  plaintiff  in  accordance  with 
the  custom  and  requirement  of  the  company  in  regard  to  all  voucliers.  Those 
of  them  covering  the  amount  sued  for  were  never  paid  by  the  company,  and 
remained  in  Painter's  possession  up  to  the  date  of  the  letter  in  question. 
Thus  far  there  appears  no  conflict  of  testimony.  Painter  then  testifies  that 
on  the  thirtieth  of  December,  1883,  he  had  a  conversation  with  the  plaintiff 
about  his  vouchers  in  his  (witness'^  office  in  Washington;  that  he  then  told 
the  plaintiff  that  he  (witness)  had  disposed  of  his  interest  in  the  railroad,  and 
had  nothing  more  to  do  with  it;  that  he  (witness)  had  some  vouchers  of  his 
own,  and,  if  the  plaintiff  desired  it,  he  would  put  plaintiff's  vouchers  on  the 
same  footing  with  his  own,  and  plaintiff  said,  "That  was  all  right;"  that  he 
took  out  the  plaintiff's  vouchers,  and  said  that  he  had  not  up  to  that  time  ap- 
proved them,  and  told  him  they  had  never  been  adjusted,  and  that  he  would 
see  the  general  (Gen.  William  Painter,  the  brother  of  the  witness,  and  tlie 
vice-president  of  the  company)  about  them,  and  see  what  could  be  done,  and 
plaintiff  said,  *'A11  right,''  and  he  and  witness  went  together  to  Philadelphia 
the  next  day;  that  in  the  latter  part  of  February,  1884,  Gen.  Painter  brought 
him  the  letter  in  question,  dated  the  twenty-first  of  February,  1884.  This 
letter  is  conceded  to  have  been  written  and  signed  by  the  plaintiff,  and  is  as 
follows:  "PocoMOKE  City,  2-21,  '84. 

"  U.  H,  Painter t  Esq. — Dbab  Sm:    In  regard  to  the  vouchers  of  mine  sent 
to  you,  for  service  as  supt.  of  construction  during  the  year  1883, 1  hereby 
authorize  you  to  make  the  best  settlement  you  may  be  able  to  do  for  me. 
"Yours,  respectfully,  J.  L.  Bates." 

Beading  this  letter  in  the  light  of  the  facts  above  stated,  or,  indeed,  in  the 
light  of  any  testimony  on  the  subject  to  be  found  in  this  record,  we  are  clearly 
of  opinion  the  plaintiff  thereby  authorized  and  empowered  Painter,  who  was 
then  out  of  office,  and  no  longer  had  authority  to  act  for  the  company,  to  pre- 
sent these  unpaid  vouchers  or  claims,  and  to  obtain  "the  best  settlement  of 
them"  he  could;  and  that  the  term  "settlement,"  as  here  used,  includes,  not 
only  the  determination  of  the  amount  due,  if  there  was  any  dispute  on  that 
subject,  but  the  collection  and  receipt  of  the  money  coming  to  the  plaintiff 
under  such  settlement.  To  this  extent,  as  it  seems  to  us,  the  authority  plainly 
goes,  and  we  are  unable  to  place  a  more  restricted  construction  on  the  language 
used.  Merely  to  have  the  vouchers  "adjusted  and  allowed,"  without  collect- 
ing and  receiving  the  money,  would  not,  in  our  judgment,  gratify  the  broad 
terms  of  the  letter,  nor  accomplish  the  object  the  plaintiff  had  in  view  in  writ- 
ing it.  He  lived  in  a  distant  locality,  and  what  he  wanted  was  to  get  the 
money  lie  claimed  to  be  due  him  on  these  vouchers;  and  thinking  that  Painter, 
who  had  similar  unpaid  claims  of  his  own,  would  be  the  best  person  he  could 
employ  for  that  purpose,  he  made  him  his  agent  to  obtain  what  be  could  in 
payment  therefor.  Such  being  the  extent  of  his  authority,  what  did  Painter 
do  under  it?  He  testifies  that,  in  pursuance  of  this  letttr,  he  settled  the 
vouchers  mentioned  in  the  bill  of  particulars  with  the  company;  that  he  made 
the  settlement  with  Mr.  Gassatt,  who  was  the  agent  of  John  Keller,  the  con- 
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tractor  for  the  construction  of  the  road;  that  in  the  settlement  he  put  the 
phiintiff' 3  vouchers  on  the  same  footing  with  his  own.  and  thcj  were  all  set- 
tled for  and  delivered  to  the  company  at  the  same  time;  that  the  company  ac- 
cepted the  vouchers  and  the  settlement,  and  in  the  settlement  for  all  these 
vouchers,  including  those  of  the  plaintiff  as  well  as  his  own,  the  sum  of 
4^5,000  was  paid  to  him  in  March,  1884,  and  the  remainder  in  April,  1884. 
It  is  true  that  he  nowhere  says  that  he  ever  paid  any  of  this  money  over  to  the 
plaintiff,  and,  from  the  fact  that  this  suit  is  brought,  we  assume  he  did  not. 
But  if  the  company  acted  in  good  faith  in  the  matter  of  the  settlement  and 
payment  of  the  money  to  Painter,  there  is  no  principle  of  law  or  demand  of 
justice  that  requires  them  to  pay  it  over  again  to  the  plaintiff.  He  was  the 
plaintiff's  agent  to  collect  and  receive  the  money,  and  if  he  has  defrauded  his 
principal  by  not  paying  it  over,  the  remedy  of  the  latter  is  against  him,  and 
not  against  a  third  party  dealing  with  him  in  good  faith  as  such  agent. 

The  defendant's  fourth  prayer  meets  our  views  of  the  case  as  above  ex- 
pressed, and  should  have  been  granted.  Most  of  the  hypothesis  of  facts  set 
out  in  this  prayer  depends  upon  the  testimony  of  Painter;  but  the  prayer 
leaves  it  to  the  jury  to  find  whether  they  were  true  or  not.  The  credibility  of 
the  witness  was,  of  course,  entirely  for  the  jury  to  pass  upon.  In  the  de- 
fendant's first,  second,  and  third  prayers  there  are  some  defects  which  justi- 
fied their  rejection.  The  first  fails  to  leave  it  to  the  jury  to  find  that  the  com- 
pany acted  in  good  faith,  and  the  second  and  third  do  not,  in  plain  terms, 
leave  it  to  them  to  find  that  Pointer  had  ceased  to  be  president  when  the  leir 
ter  was  written. 

We  are  also  of  opinion  that  the  defendant's  fifth  prayer  announces  a  sound 
l^al  proposition,  and  should  have  been  granted.  Ji  the  jury  found  from  the 
evidence,  as  the  prayer  puts  it,  that  these  unpaid  vouchers  were  not  signed 
and  approved  by  Painter  until  after  he  bad  ceased  to  be  president,  then  it 
seems  to  ns  plain,  in  the  absence  of  proof  that  auy  other  official  of  the  com- 
pany had  authority  to  sign  and  approve,  that  these  vouchers  were  not,  of 
themselves,  evidence  of  any  indebtedness  from  the  company  to  the  plaintiff, 
and  the  jury  were  not  at  liberty  so  to  consider  them.  After  he  had  ceased  to 
be  president,  he  could  do  no  act,  in  that  capacity,  to  bind  the  company. 

Judgment  reversed  and  new  trial  awarded. 


DoRBERT  «.  State. 

{Qfwri  of  Appeals  of  Maryland,    December  16,  1887.) 

liOTTBBiRB—EviDBNciH—'*  Policy  Bookb." 

On  the  trial  of  an  indictment  under  Rev.  Code  Md.  art.  72,  {  163.  prohibiting  the 
keeping  of  any  place  for  the  sale  of  lottery  ticketst  certain  slips  of  paper,  known  as 
"policy  books,  were,  over  objections,  admitted  in  evidence  as  inculpatinff  defend- 
ant. The  record  on  appeal  failing  to  show  the  circamstances  of  the  admission, 
heldy  that  the  presumption  must  prevail  that  the  ruling  of  the  trial  court  was  cor- 
rect. 

Appeal  from  criminal  court  of  Baltimore  city. 

Defendant,  (George  Dorbert,  was  indicted  for  owning  and  keeping  a  place 
for  the  sale  of,  and  for  selling,  lottery  tickets.  He  was  convicteo,  and  ap- 
peals. ' 

T.  C  Buddell,  for  appellant.    Atty.  Gen.  Roberts,  for  appellee. 

Yellott,  J.  The  appellant  was  indicted  and  tried  in  the  criminal  court 
of  Baltimore  city.  The  first  count  charged  him  with  selling  lottery  tickets  to 
one  Robert  Thornton.  On  this  count  there  was  a  verdict  of  acquittal.  There 
vrere  two  other  counts  in  the  indictment, — the  second  charging  him  with  keep- 
ing a  certain  place  for  the  purpose  of  selling  lottery  tickets ;  and  the  third,  with 
permlttiug  a  certain  house,  of  which  he  was  the  owner,  to  be  used  as  a  place 
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for  the  sale  of  such  tickets.  On  these  counts  there  was  a  verdict  of  giiiltj. 
The  statute  prohibits  the  keeping,  or  allowing  to  be  kept,  any  house,  office,  or 
other  place  for  the  purpose  of  selling  or  bartering  any  lottery  tickets,  policy, 
certificate,  or  any  other  thing  by  which  the  vendor  or  other  person  promises 
or  guaranties  that  any  particular  number,  character,  ticket,  or  certificate  shall, 
in  any  event  or  on  the  happening  of  any  contingency  in  the  nature  of  a  lot- 
tery, entitle  the  purchaser  or  holder  to  receive  money,  property,  or  evidence 
of  debt.  The  penalty  prescribed  for  this  offense  is  $1,000,  to  be  recovered 
either  by  indictment  or  by  action  of  debt  in  the  name  of  the  state.  Bev. 
Code,  art  72,  §  163. 

The  record  m  this  case  is  so  imperfect  that  it  is  impossible  to  ascertain  on 
what  ground  the  ruling  of  the  court  below  was  founded.  It  contains  but  a 
single  exception.  It  seems  that  the  state  offered  in  evidence  certain  slips  of 
paper,  which  are  known  as  ''policy  books. *'  This  evidence  was  objected  to; 
but  the  court  ruled  that  it  was  admissible,  and  the  exception  to  the  ruling  is 
in  these  words:  "At  the  trial  of  this  case  the  state,  to  maintain  the  issue  on 
its  part,  offered  in  evidence  certain  slips  of  paper,  which  are  known  as  '  pol- 
icy books,'  to  which  the  defendant  objected;  but  the  court  overruled  the  ob- 
jection; to  which  ruling  the  defendant  did  then  and  there  except,  and  prayed 
the  court  to  sign  this  his  bill  of  exceptions,  which  is  accordingly  done.  *  •  ♦'• 
These  slips  of  paper  are  not  incorporated  in  the  record,  which  contains  no  ev- 
idence whatever.  This  court  has,  therefore,  no  means  of  knowing  under 
what  circumstances  and  in  connection  with  what  proof  these  slips  of  paper 
were  introduced  as  evidence,  and  is  thus  unable  to  determine  whether  the  rul- 
ing of  the  court  below  was  erroneous  or  otherwise.  Nor  can  it  seek  for  in- 
formation de  hors  the  record.  An  appellate  court,  in  deciding  on  an  appeal, 
cannot  travel  beyond  the  record,  and  recognize  the  existence  of  fftcts  not 
therein  set  forth.  Malianey  v.  Ashtoiit  4  Har.  &  McH.  295;  Bradstreet  v. 
Potter,  16  Pet.  817.  The  record  should  disclose  the  facts  relevant  to  the  rul- 
ing excepted  to.  An  appellate  tribunal  has  no  other  source  of  information, 
and  when  a  party  invokes  the  interposition  of  this  court,  on  the  ground  that 
he  has  been  aggrieved  by  an  erroneous  ruling,  if  he  fails  in  a  proper  presenta- 
tion of  the  questions  involved  in  controversy,  he  has  no  just  reason  to  com- 
plain if  his  efforts  to  obtain  a  reversal  of  an  adverse  decision  prove  to  be  abor- 
tive. ''A  judgment  is  the  highest  exercise  of  judicial  power,"  and  cannot  be 
reversed  on  a  bill  of  exceptions  which  presents  nothing  for  determination. 
Burtlea  v.  State,  4  Md.  277;  Reynolds  v.  Negroes  Juliet,  14  Md.  120;  Clemens 
V.  Mayor,  etc.,  16  Md.  212.  Tbe  principle  settled  by  adjudication  is  that, 
when  a  record  presents  no  question  for  determination,  the  presumption  that 
all  things  have  been  rightly  and  properly  done,  and  that  the  decisions  of  a 
court  of  competent  jurisdiction  are  well  founded  and  its  judgments  regular, 
must  prevail.  In  the  disposition  to  t)e  made  of  this  appeal,  this  legal  mnxim 
must  necessarily  exercise  a  predominant  control.  It  must  be  presumed  that 
the  learned  judge  in  the  court  below  had  all  the  information  presented  to  him 
which  has  been  withheld  from  this  court,  and  that  his  ruling  was  in  conform- 
ity with  established  principles.    His  judgment  should  therefore  be  affirmed. 

Buling  affirmed,  and  cause  remanded. 


Bees  et  al.  v.  Logsdon  et  ttx. 
{Cowrt  of  Appeals  of  Maryland.    December  15, 1887.) 

1.   MOBTaA.OBS-— COLLATBBAL  SECtTBITT— MeRGEB. 

Where  a  mortgage  reciting  a  money  indebtedness,  payable  at  a  definite  time,  was, 
in  fact,  given  to  secure  payment  for  property  purchased  under  a  pre-existing  agree- 
ment which  allowed  payment  to  be  made  in  material,  and  was  sUent  as  to  tLme,  and 
both  parties  afterwards  continued  to  act  imder  the  terms  of  the  agreement,  and  not 
under  those  of  the  mortgage,  held  that,  sks  between  the  parties,  toe  mortgage  was 
merely  collateral  security,  and  that  the  agreement  was  not  merged. 


Digitized  by 


Google 


Md.]  BSB8  V.  LOG8DON.  7Q9 

Ik  QAMJt—Taa  or  PATimrr. 

As  between  the  parties,  the  time  expressed  in  a  mortgage  given  as  collateral  to 
secure  payment  for  property  purchased  under  a  pre-existing  agreement,  silent  as  to 
time,  does  not  nm  against,  or  impair  the  privileges  of  the  purchaser  under  such 
agreement,  who  has  committed  no  default,  when  prevented  by  tfaa  vendor's  wrong 
from  f ulfllUng  the  terms  of  that  contract. 

Appeal  from  circuit  court,  Allegany  county.    In  equity. 

Bill  filed  by  James  B.  Bees  and  Robert  Burkhiser.  appellants,  against  Jo- 
seph Logsdon  and  wife,  to  foreclose  a  mortgage.  The  facts  sufficiently  appear 
in  the  opinion. 

Ferd.  Williams  and  C  W.  Daily,  for  appellants.  D.  A.  Rtohmond,  for  ap- 
pellees. 

Stone,  J.  In  May,  1883,  the  appellants  were  the  owners  of  a  saw-mill, 
and  the  appellee  the  owner  of  a  tract  of  timber  land  in  Allegany  county.  In 
that  month  they  entered  into  the  following  agreement: 

"This  agreement,  made  this  seventh  day  of  May,  1888,  between  Joseph 
Logsdon,  of  Allegany  county,  Md.,  and  Burkhiser  &  Bees,  of  Mineral  coun^, 
W.  Virginia.  The  parties  of  the  second  part  do  agree  to  move  the  saw-mill 
on  the  property  of  the  party  of  the  first  part,  in  Allegany  county,  Md.,  on  or 
before  the  tenth  day  of  June,  1883;  and  the  said  party  of  the  second  part 
agrees  to  saw  said  Logsdon*s  timber  for  four  dollars  per  thousand  feet;  and 
the  said  party  of  the  second  part  do  agree  to  take  all  the  sawing  out  in  lumber, 
that  is,  such  lumber  as  is  suitable  for  wagon  stuff,  cut  according  to  dimen- 
sions given.  Said  Logsdon  does  agree  to  furnish  the  lumber  at  $16  per  thou- 
sand, delivered  at  the  factory  of  Germond,  Bees  &  Co.,  in  Keyser,  W.  Virginia. 
The  said  Logsdon  further  agrees  to  keep  the  mill  in  logs  as  far  as  possible; 
and  the  party  of  the  second  part  agrees  to  saw  good  lumber.  And  the  parties 
of  the  second  part  do  further  agree  that  the  party  of  the  first  part  can  have 
the  privilege  of  taking  the  mill  at  fourteen  hundred  dollars,  and  pay  for  it  all 
in  lumber  at  $16  per  thousand,  delivered  at  the  factory  of  Germond,  Bees  & 
Co.,  in  Keyser,  W,  Virginia. 

*' Witness  our  hands  and  seals  this  the  seventh  day  of  May,  1883. 

''BuBEHisEB  &  Bebs.    [Seal.l 
"Joseph  Loosdon.  "       [Seal,  j 

Soon  after  the  saw-mill  was  moved  on  tbe  land  of  Logsdon,  the  appellee, 
lie  exercised  the  option  given  him  under  the  agreement,  and  purchased  the 
mill.  Security  was  demanded  by  the  appellants,  and  Logsdon  and  wife  exe- 
cuted a  mortgage  to  the  appellants  to  secure  the  sum  of  $1,400.  The  mort- 
gage itself  is  in  the  common  form,  and  makes  no  allusion  to  the  agreement  or 
for  what  it  was  given  except  that  it  recites  an  indebtedness  on  the  part  of 
Li(^^on  to  the  appellants  in  the  sum  of  $1,400.  There  is,  however,  no  doubt 
whatever  that  this  mortgage  was  given  to  secure  the  payment  for  the  mill. 
On  that  point  there  is  no  conflict  in  the  evidence.  The  appellants  subse- 
quently filed  a  bill  to  foreclose  the  mortgage,  and  the  defense  set  up  by  the 
appellee  is  that,  by  the  agreement  under  which  be  purchased  the  mill,  he  was 
to  pay  for  it  in  lumber,  and  that  he  began  his  payments  and  continued  them 
until  the  appellants  refused  to  receive  any  more  lumber,  and  so  the  matter 
jrested  until  suit  was  brought.    ■ 

The  substantial  question  in  the  case  is,  therefore,  whether  the  agreement  is 
merged  in  the  subsequent  mortgage,  or  whether  the  mortgage  was  taken 
merely  as  collateral  security  for  the  performance  of  the  agreement.  There  is 
no  doubt  that  the  acceptance  of  a  security  of  a  higher  nature  in  lieu  of  or  in 
aatisfaction  of  one  of  an  inferior  nature  operates  as  an  extinguishment  or 
jnerger  of  the  latter;  but  where  sucb  security  is  accepted  merely  as  an  addi- 
tional or  collateral  security  for  a  pre-existing  debt,  it  is  equally  clear  that  the 
-doctrine  of  extinguishment  or  merger  does  not  apply.  Brengle  v.  Bushay, 
40  Md.  141,  and  the  cases  there  cited.    The  question  whether  the  mortgage 
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In  this  case  was  taken  merely  as  collateral  security  is  therefore  one  of  fact» 
and  the  burden  of  proof  is  upon  the  appellee  to  show  that  such  was  the  case. 
Taking  the  whole  evidence,  we  think  the  appellee  has  made  out  his  case  with 
reasonable  certainty.  There  is  a  conflict  between  the  parol  proof  offered  by 
the  appellants  and  the  appeUea  They  themselves  ar^  the  only  witnesses  of 
any  importance;  but  the  written  proof,  as  well  as  the  parol,  we  think,  estab- 
lishes the  following  facts:  The  appellants,  at  the  time  they  made  the  agree- 
ment of  May  7,  1883,  were  carrying  on  a  spoke  factory,  and  were  in  want  of 
timber  for  the  use  of  the  factory.  They  first  agreed  with  the  appellee  Logs- 
don  to  transport  their  mill  to  his  land,  and  to  saw  timber  for  him,  and  agr^ 
to  take  all  their  pay  for  such  sawing  in  lumber.  This  is  the  first  part  of  the 
agreement.  The  second  part  of  it  gave  Logsdon  the  option  to  purchase  the 
mill,  and  to  pay  for  it  all  in  lumber.  This  agreement  shows  that  the  princi- 
pal object  of  the  appellants  at  the  time  the  agreement  was  made  was  to  pro- 
cure lumber  for  their  factory.  The  sale  was  made  within  10  days  after  the 
mill  was  taken  upon  the  land  of  Logsdon,  and  the  mortgage  was  executed  in 
a  very  short  time  afterwards.  At  the  time  of  the  execution  of  the  mortgage, 
the  spoke  factory  of  the  appellants  was  in  full  operation,  and  the  same  desire 
existed  on  their  part  to  get  timber  for  their  factory  that  existed  when  they 
made  the  agreement.  This  is  conclusively  shown  by  the  fact  that  the  appel- 
lee made  some  payments  in  lumber,  which  were  received  and  receipted  for  by 
the  appellants,  as  a  part  payment  on  the  mortgage  notes,  at  the  rate  specified 
in  the  agreement.  In  the  face  of  the  fact  that  after  the  mortgage  was  given 
both  parties  were  acting  under  the  terms  of  the  agreement,  and  not  under 
those  of  the  mortgage,  it  is  impossible  to  conclude  that  the  agreement  waa 
merged  and  done  away  with,  and  the  mortgage  substituted  in  its  stead;  and 
so  they  continued  to  act  until  the  factory  was  closed,  either  by  the  failure  of 
appellants  or  from  other  causes,  and  then,  and  not  till  then,  the  appellanta 
wrote  to  the  appellee  telling  him  not  to  send  any  more  lumber.  It  is  also 
clearly  shown  that  the  appellee  had  an  abundance  of  timber,  and  was  ready 
and  willing  and  able  to  pay  off  his  indebtedness  in  lumber  within  the  time 
specified  in  the  mortgage,  to-wit,  six  and  eighteen  months,  and  that  he  was 
only  prevented  from  doing  so  by  the  peremptory  order  of  appellants. 

We  are  therefore  of  opinion  that  the  mortgage  in  this  case  was  merely  an 
additional  or  collateral  security,  and  that  the  agreement  was  left  in  full  force 
and  effect.  This  agreement  the  appellants  themselves  violated;  but  whether 
such  violation  was  the  result  of  their  fault  or  misfortunes  does  not  appear 
from  the  record.  At  any  rate,  they,  and  not  the  appellee,  broke  the  contract. 
Every  fact  in  the  record  points  to  the  conclusion  that  the  appellee  made  this 
purchase  and  gave  this  security  because  of  the  sure  and  certain  market  for  his 
sawed  lumber  which  the  agreement  guarantied  him.  It  is  no  concern  of  the 
appellants  whether  he  did  or  could  sell  his  lumber  elsewhere.  The  agreement 
is  silent  as  to  the  time  of  the  payment  for  the  mill.  This  omission  is  sup- 
plied by  the  mortgage,  which  fixed  the  times  of  payment  at  six  and  eighteen 
months.  The  appellee  had  the  right  then,  and  has  the  same  right  now,  to  pay 
for  it  in  lumber  at  the  times  specified  in  the  mortgage.  Had  the  appellants 
not  broken  their  contract,  and  had  the  appellee  failed  to  pay  the  amount  of 
^700  in  lumber  at  the  expiration  of  six  months  from  the  date  of  the  mort- 
gage, the  appellants  would  have  been  entitled  to  resort  to  the  security  of  their 
mortgage.  But  by  preventing  the  appellee  from  fulfilling  his  contract  and 
disposing  of  his  lumber  to  them  at  the  time  he  anticipated  doing  so,  the  ap- 
pellants cannot  prevent  his  4oing  so  now.  To  allow  that  would  be  to  allow 
the  appellants  to  take  advantage  of  their  own  wrong.  He  is  therefore  clearly 
entitled  to  the  privilege  of  paying  his  debt,  if  he  so  elects,  according  to  the 
agreement,  in  lumber. 

But  stress  has  been  laid  in  the  argument  against  the  decree  of  the  lower 
court,  because  the  decree  gave  the  appellee  three  and  nine  months  in  which 


Digitized  by 


Google 


Md.]  WALKER  V.  06WALD.  711 

to  perform  his  contract.  This  is  just  one-half  the  time  allowed  him  by  the 
original  agreement,  and  the  court  below  could  not  well  have  given  less  time, 
if  it  held,  as  it  did,  and  we  think  rightly,  that  the  appellee  was  entitled  to  go 
and  perform  his  contract  as  he  had  originally  made  it. 

Objection  is  also  made  to  the  decree  because  no  interest  has  been  allowed 
the  appellants,  although  the  mortgage  notes  bear  Interest.  Viewing  as  we 
do  the  mortgage  as  a  mere  collateral  security  for  the  payment  of  the  debt,  the 
interest  is  not  material.  The  rights  of  the  parties  depended  on  the  agreement. 
If  the  appellee  had  made  de&iult,  then  perhaps  the  appellants,  in  resorting  to 
the  mortgage,  would  have  been  entitled  to  their  interest.  But  the  appellee 
has  made  no  default,  and  until  he  does,  no  interest  should  be  computed  against 
him,  as  certainly  none  was  contemplated  by  the  agreement.  But  even  if  the 
agreement  itself  had  called  for  the  payment  of  interest,  a  court  of  equity  would 
have  been  justifiable  in  offsetting  such  a  claim  by  the  damages  and  loss  which 
the  appellee  sustained  by  the  depreciation  of  the  market  for  his  timber  that 
he  relied  on  under  his  agreement  with  the  appellants,  and  which  they  wrong- 
fully deprived  him  of. 

In  conclusion,  we  may  say  that  this  is  a  case  entirely  between  the  parties  to 
the  agreement;  that  no  rights  of  creditors  or  any  third  parties  are  involved; 
that  certain  legal  propositions  and  considerations  that  might  be  properly  in- 
voked, if  the  rights  of  third  parties  were  involved,  can  have  no  application 
here,  and  the  decree  will  be  affirmed.    Decree  affirmed  and  cause  remanded. 


Walkbb  «.  Oswald,  Clerk  of  Circuit  Court. 
(Cawrt  of  Appeals  of  Marylamd.    Deoember  16, 1887.) 

1.  Elections— MAJOBrrr.  of  Votes— Acquibscbncb  of  Thosx  not  Votiwo. 

The  rule  that,  when  an  election  is  held  at  whioh  a  subject-matter  is  to  be  deteiv 
mined  by  a  maj  ority  of  the  voters  entitled  to  oast  ballots  thereat,  those  absenting 
themselves,  and  those  who,  being  present,  abstain  from  voting,  are  considered  as 
aoguiesclng  in  the  result  declared  by  those  actually  voting,  applies  equally  where, 
at  a  general  election,  the  measure,  though  receiving  a  majority  of  the  votes  oast  on 
that  subject,  failed  to  receive  a  majority  of  the  votes  cast  upon  some  other  subject. 

ft.  8amb— HiOH-LiCBNSB  AoT— Majobitt  of  Yotbs  Cast. 

Act  Gen.  Assem.  Md.  Jan.  Sess.  1886,  c.  248,  %  7,  r^ating  to  the  adoption  of  high 
license,  after  providing  that  *'  the  voters  of  said  coun^  at  the  general  election  "  shall 
determine  by  ballot  upon  the  adoption  or  rejection  of  the  provisions  of  the  act,  and 
after  directing  the  form  of  ballots  to  be  used,  by  makiTig  it  the  duty  of  the  judges  to 
"make  a  full  return  of  the  votes  cast  as  cfforesaidt**  (on  which  return  the  clerk  is 
to  proclaim  the  result,)  makes  the  adoption  of  the  act  dependent  solely  upon  the 
votes  cast  for  and  against  it. 

8b  Same. 

Section  8,  giving  the  act  efFect  **tf  a  majority  of  the  voters  of  said  county  shall 
determine  by  their  ballots"  in  its  favor,  must  be  read  in  conjunction  with  section 
7,  and,  thus  read,  clearly  means,  not  a  majority  of  all  the  voters  of  the  county  voting 
upon  some  other  subject,  but  a  majority  of  all  the  voters  of  the  county  who  vote 
upon  this  act. 

Appeal  from  circuit  court,  Washington  county. 

Mandamus.  Petition  filed  by  William  W.  Walker,  appellant,  claiming  that 
George  B.  Oswald,  clerk  of  the  circuit  court  of  Washington  county,  has  not 
correctly  proclaimed  the  result  of  the  election  at  which  the  so-called  "high- 
license  law"  was  submitted  to  the  voters  of  the  county,  and  praying  for  a 
writ  of  mandamuLs  against  the  appellee.  The  facts  sufficiently  appear  in  the 
opinion. 

Edward  Stake^  for  appellant.  M,  L.  Keedy  and  F,  F,  McComas,  for  ap- 
pellee. 

McShiibry,  J.  By  an  act  of  the  general  assembly  of  Maryland,  passed  at 
the  January  session  of  1886.  c.  248,  after  making  provision  as  to  the  mode  of 
procuring  and  the  price  to  be  paid  for  a  license  authorizing  the  sale  of  spirit- 
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uous,  fermented,  and  intoxicating  liquord  in  Washington  connty,  it  is  enacted 
as  follows: 

"Sec.  7.  And  be  it  enacted,  that,  upon  the  first  Tuesday  after  the  first  Mon- 
day of  November,  eighteen  hundred  and  eighty-six,  the  voters  of  said  county, 
at  the  general  election  then  to  be  held,  shall  determine  by  ballot  whether  or 
not  the  provisions  of  this  act  shall  go  into  effect  in  said  county.  Those  fe^ 
voring  the  act  will  cast  their  ballots  with  the  words  written  or  printed  thereon, 
'  For  the  high-license  law ;'  and  those  opposing  the  act  will  cast  their  ballots 
with  the  words  written  or  printed  thereon,  'Against  the  high-license  law;' 
and  it  shall  be  the  duty  of  the  judges  of  said  election  to  make  a  full  return  of 
the  ballots  cast  as  aforesaid,  as  now  provided  by  law,  to  the  clerk  of  the  cir- 
cuit court  for  Washington  county,  who,  upon  the  certified  returns,  shall  im- 
mediately make  proclamation  as  to  the  result  of  said  election. 

"Sec.  8.  And  be  it  enacted,  that,  if  a  majority  of  the  voters  of  said  county 
shall  determine  by  their  ballots  in  favor  of  the  'high-license  law,*  and  the 
clerk  of  said  court  shall  so  proclaim  to  the  people  of  said  county,  the  provis- 
ions of  this  act  shall  take  effect  on  the  first  day  of  May,  eighteen  hundred  and 
eighty-seven." 

At  the  general  election  which  was  held  on  the  second  day  of  November, 
1886,  in  Washington  county,  the  aggregate  number  of  votes  cast  for  the  sev- 
eral candidates  for  congress  was  8,680.  The  number  of  votes  cast  ''for  the 
high-license  law"  was  4,314,  and  the  number  "against  the  high-license  law" 
was  8,825.  On  the  fifth  day  of  November  the  clerk  of  the  circuit  court  for 
that  county  issued  his  proclamation  setting  forth  the  number  of  votes  cast 
both  for  and  against  the  high-license  law,  and  certifying  and  declaring  ''that 
it  appears  from  said  returns,,  now  on  file  in  my  office,  that  upon  said  question 
a  majority  of  the  voters  of  said  county  have  determined  by  their  ballots  in 
favor  of  'the  high-license  law.*  On  the  second  of  May  following  the  appel- 
lant, a  dealer  in  spirituous,  fermented,  and  intoxicating  liquors,  in  the  county 
named,  applied  to  the  clerk  of  the  circuit  court  for  a  license  authorizing  him 
to  sell  such  liquors,  and  tendered  to  the  clerk  in  payment  for  the  license  the 
amount  fixed  by  the  general  license  laws  of  the  state,  which  amount  was  less 
than  that  prescribed  by  th(  act  now  under  consideration.  The  clerk  refused 
to  issue  the  license  to  the  appellant  unless  he  would  pay  the  sum  named  in 
the  act  now  in  question,  and  would  also  comply  with  the  other  provisions 
thereof.  Upon  such  refusal  the  appellant  filed  in  the  circuit  court  for  Wash- 
ington county  a  petition  charging  that  "in  truth  and  in  fact  a  majority  of  the 
voters  of  said  county  at  said  election  have  not  determined  by  their  ballots  in 
favor  of  the  high-license  law,  and  that  said  clerk  has  not  correctly  and  truly 
proclaimed  the  result  of  said  election  in  accordance  with  the  requirements  of 
said  act  of  assembly,"  and  praying  for  a  writ  of  mandamus  against  the  appeU 
lee,  the  clerk  of  that  court,  requiring  him  to  issue  to  the  appellant  the  license 
previously  applied  for,  without  a  compliance  on  the  part  of  the  appellant  with 
any  of  the  provisions  of  the  act  now  before  us.  The  appellee  answered  this 
petition,  and  a  statement  was  filed  showing  the  number  of  votes  cast  at  said 
general  election  upon  this  measure  and  for  the  congressional  candidates;  and 
a  pro  forma  order  was  passed,  refusing  the  writ.  From  that  order  this  ap- 
peal has  been  taken. 

It  thus  appears,  and  in  fact  it  is  conceded,  that  the  number  of  votes  cast  in 
favor  of  the  high-license  law  was  not  equal  to  the  majority  of  all  the  votes 
cast  at  the  same  election  for  the  several  candidates  for  congress;  though  the 
votes  actually  cast  in  favor  of  this  law  constituted  a  majority  of  all  the  votes 
polled  on  that  particular  subject.  The  single  question,  therefore,  presented 
by  this  appeal  is  whether,  under  these  circumstances,  the  act  became  opera- 
tive and  effective;  or,  stated  in  other  words,  did  the  adoption  of  the  act  de- 
pen<l  upon  its  receiving  in  its  favor  a  majority  of  all  the  votes  cast  at  that 
election  upon  sotne  other  subject  or  subjects,  or  upon  its  receiving  a  majority 
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-of  tbe  votes  cast  speoiflcally  for  or  against  its  adoption.  It  has  been  settled, 
both  in  England  and  in  this  country  by  an  almost,  if  not  quite,  unbroken  cur- 
rent of  judicial  decisions  from  the  time  of  Lord  Mansfield  to  the  present 
^ay,  that  when  an  election  is  held  at  which  a  subject-matter  is  to  be  deter- 
mined by  a  majority  of  the  voters  entitled  to  cast  ballots  thereat,  those  ab- 
senting themselves,  and  those  who,  being  present,  abstain  from  voting,  are 
-considered  as  acquiescing  in  the  result  declared  by  a  majority  of  those  actually 
voting,  even  though,  in  point  of  fact,  but  a  minority  of  those  entitled  to  vote 
really  do  vote.  Thus  in  Oldknow  v.  WaintDright,  2  Burrows,  1017,  which 
was  a  feigned  action  to  try  a  right  of  election  to  the  office  of  town  clerk  of 
Nottingham,  the  fourth  issue  was  whether  Thomas  Seagrave  was  duly  elected 
by  the  mayor,  aldermen,  and  common  council;  and  there  was  a  special  ver* 
•diet,  wherein,  after  setting  out  the  constitution  of  the  borough,  that  the 
voices  were  all  equal  voices,  the  vacancy  of  the  office  of  town  clerk,  and  a 
Tegular  summons  to  elect  another,  it  proceeded  as  follows:  ''That  the  whole 
number  of  electors  was  twenty-five,  and  that,  out  of  that  number,  twenty-one 
assembled  on  the  twenty-sixth  of  May  pursuant  to  tbe  said  summons;  that 
the  mayor  put  Thomas  Seagrave  in  nomination,  and  that  no  other  person  was 
put  in  nomination;  that  nine  of  the  twenty-one  voted  for  him,  but  twelve  of 
thpm  did  not  vote  at  all,  but  eleven  of  them  protested  against  any  election  at 
that  time, "  etc.  Lord  Mansfield  held:  **  Whenever  electors  are  present  and 
do  not  vote  at  all,  [as  they  have  done  here,]  they  virtually  acquiesce  in  the  elec- 
tion made  by  those  who  do.**  Judge  Foloeb,  in  People  v.  Clute,  50  N.  Y. 
461,  delivering  the  opinion  of  the  court  says:  *'It  is  also  the  theory  and  prac- 
tice 6f  our  government  that  a  minority  of  the  whole  body  of  qualified  electors 
may  elect  to  an  office  when  a  majority  of  that  body  refuse  or  decline  to  vote 
for  any  one  for  that  office.  Those  of  them  who  are  absent  from  the  polls,  in 
theory  and  practical  results,  are  assumed  to  assent  to  the  action  of  those  who 
go  to  the  polls ;  and  those  who  go  to  the  polls,  and  do  not  vote  for  any  candi- 
date for  any  office  are  bound  by  the  result  of  the  action  of  those  who  do,"  etc. 
Ck>nceding  this  to  be  true  with  respect  to  a  special  election  held  for  the  pur-> 
pose  of  submitting  a  single  question  to  the  popular  vote,  it  is  insisted,  on  the 
part  of  the  appellant,  that  a  different  principle  should  prevail  in  a  case  like 
this,  where,  at  a  general  election,  the  measure,  though  receiving  a  majority 
of  the  votes  cast  on  that  subject,  failed  to  receive  a  majority  of  the  votes  cast 
upon  some  other  subject.  Hence,  as  we  have  already  stated,  the  sole  ground 
upon  which  it  is  claimed  that  the  act  in  question  failed  to  become  effective  is 
that  at  the  general  election  when  the  subject  was  voted  on,  less  than  a  ma- 
jority of  those  who  voted  for  the  congressional  candidates  cast  their  ballots 
*'for  high-license  law,"  and  not  that  a  majority  of  those  who  voted  on  this  sub- 
ject did  not  vote  in  favor  of  it.  This  objection  to  the  adoption  of  the  act  is 
founded  exclusively  upon  the  construction  which  is  sought  to  be  placed  upon 
the  words  of  the  eighth  section, — "a  majority  of  the  voters  of  said  county, — " 
taken  in  connection  with  the  evidence  furnished  by  the  vote  in  the  congres- 
sional canvass,  that  there  were  more  voters  in  the  county  than  the  number 
who  voted  upon  this  measure.  If  this  construction,  which  confines  the  lan- 
guage to  what  is  alleged  to  be  its  literal  import  without  reference  to  the  pro- 
visions of  the  preceding  section,  is  to  prevail,  it  would  be,  it  seems  to  us,  as 
applicable  in  the  case  of  a  special  election,  where  but  one  subject  is  submit- 
ted, as  it  is  claimed  that  it  is  in  the  case  of  a  general  election,  where  several 
fiubjects  or  persons  are  to  be  voted  for;  the  only  difference  between  the  two 
instances  being  in  respect  to  the  evidence  which  may  be  adduced  to  ascertain 
the  actual  number  of  the  voters  of  the  county.  In  regard  to  a  general  election, 
it  is  urged  that  the  highest  aggregate  vote  cast  furnishes  the  evidence  as  to  the 
number  of  the  voters  of  the  county.  At  a  special  election  it  is  not  improb- 
able that  only  a  minority  of  the  voters,  well  known  to  be  an  unmistakable  mi- 
nority, may  vote.    This  fact  might  be  susceptible  of  proof  .^might  be  in  real- 
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itj  self-eyid^nt.  Yet,  in  the  latter  instance,  those  who  absent  themselves 
from  the  polls,  and  those  who,  being  present,  abstain  from  voting,  are  re* 
garded  as  assenting  to  the  result  declareid  by  those  who  do  vote.  Upon  what 
principle  would  it  be  incompetent  to  apply  the  same  presumption  to  those 
who.  though  attending  a  general  election  and  voting  on  other  subjects,  ab- 
stain from  voting  upon  one  particular  matter  like  the  act  in  question?  The 
very  concession  that  a  minority  may  elect  necessarily  implies  that  there  is  a 
large  number  of  voters  who  do  not  vote,  of  whom  that  minority  iB  merely  a 
fraction.  Hence  the  admission  that  a  majority  of  those  entitled  to  vote  did 
not  vote,  does  not  preclude  the  minority  who  actually  do  vote  from  determin- 
ing the  result  by  their  ballots.  That  is  precisely  what  was  decided  in  Ol<U 
know  V.  Wainwrightt  where  there  were  25  entitled  to  vote,  of  whom  21  were 
present,  and  only  9  voted,  and  11  protested  against  an  election.  The  special 
verdict  shows  how  many  voters  there  were,  how  many  were  present,  and  that 
only  a  minority  voted;  and  yet  it  was  held  that  the  election  by  that  minority 
was  perfectly  valid. 

Recurring  to  the  language  of  the  act,  it  will  be  observed  that  the  legislature 
has  with  particularity  provided  the  forms  of  the.  ballots,  both  for  and  against 
the  high-license  law;  and  that  it  has  prescribed  that  *'a  full  return  of  the  bal- 
lots cast  as  aforesaid''  that  is  cast  for  and  against  the  act,  should  be  made  by 
the  judges  of  election  to  the  clerk,  and  that  the  latter,  ^upon  the  certitied  re- 
turns, shall  immediately  make  proclamation  as  to  the  result  of  said  election." 
What  possible  reason  was  there  for  the  legislature  making  provision  with 
such  exactness  for  ''a  full  return  of  the  ballots  cast,"  both  for  .and  against  the 
high-license  law,  and  for  a  proclamation  by  the  clerk  upon  the  certified  re- 
turns, if  it  was  not  designed  that  exclusive  reference  to  the  votes  cast  on  that 
subject  should  be  had  in  determining  whether  the  act  did  or  did  not  become 
operative?  It  is  perfectly  manifest  that  the  phrase,  "full  returns  of  the  bal- 
lots cast  as  aforesaid,"  refers  to  the  votes  cast  for  and  against  the  high- 
license  law  and  to  no  other  votes;  and  that  the  duty  of  the  clerk  to  "make 
proclamation  as  to  the  result  of  said  election''  could  only  be  performed  by  an- 
nouncing the  result  as  evidenced  by  the  certified  returns  of  the  votes  cast  upon 
that  subject.  If.  therefore,  he  was  confined,  in  making  his  proclamation  aa 
to  the  result  of  the  election,  to  the  returns  made  to  him  of  the  votes  cast  for 
and  against  the  adoption  of  this  act,  no  votes  cast  at  the  same  election  for 
some  other  purpose  can  be  considered,  counted,  or  resorted  to  in  determining 
the  question  of  the  approval  of  this  measure.  Indeed,  if  the  legislature  in- 
tended that  the  act  should  not  become  effective,  unless  a  majority  of  all  the  vot- 
ers of  the  county  affirmatively  voted  for  it,  it  is  difficult  to  conjecture  a  reason 
for  the  insertion  of  the  provision  respecting  the  casting  and  counting  of  votes 
against  the  measure,  because,  upon  the  assumption  that  the  construction  con- 
tended for  is  correct,  if  the  votes  cast  in  favor  of  the  act  had  not  been  equal 
to  a  majority  of  all  the  voters  voting  for  some  candidate  or  for  some  other 
measure  at  that  election,  the  act  would  have  failed  to  take  effect,  notwith- 
standing no  votes  had  been  cast  against  it  at  all;  and  consequently  it  would 
have  been  wholly  unnecessary  to  make  any  provision  whatever  for  casting 
ballots  against  the  adoption  of  the  law.  The  proclamation  which  the  clerk  is 
directed  to  make  is  "as  to  the  result  of  said  election;"  that  is,  the  election 
held  upon  this  question.  The  eighth  section  of  the  act  must  be  read  in  con- 
junction with  the  seventh  section,  which  we  have  been  considering,  and,  thus 
read,  clearly  means,  not  a  majority  of  all  the  voters  of  the  county  voting  on 
some  other  subject,  but  a  majority  of  all  the  voters  of  the  county  who  vote 
upon  this  act.  The  contrary  construction  would  place  these  two  sections  in 
antagonism,  and  would  cause  the  eighth  to  render  nugatory  the  provisions  of 
the  seventh  section. 

The  conclusion  which  we  have  reached  is  fully  supported  by  the  supreme 
court  of  the  United  States  in  Saint  Joaeph  Tp.  v.  Rogers,  16  Wall.  644.  wheiB 
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the  language,  ''a  majority  of  the  legal  voters^  of  the  townahip,"  was  held  to 
''require  only  a  majority  of  the  legal  voters  of  the  township  voting  at  the 
election,"  etc.;  and  by  the  same  court  in  Comity  of  Cass  v.  Johnston,  95  U. 
6.  860.  In  this  last-named  case  all  the  cases  relied  upon  by  the  appellant  are 
reviewed,  and  the  majority  of  the  court,  through  Chief  Justice  Waitb,  states 
the  question  there  presented  as  follows:  ''The  first  question  presented  for  our 
determination  in  this  case  is  whether  the  township  aid  act  of  Missouri  is  re- 
pugnant to  article  11,  g  14,  of  the  constitution  of  that  state,  inasmuch  as  it 
Authorizes  subscriptions  by  townships  to  the  capital  stock  of  railroatd  com* 
panies  wherever  two-thirds  of  the  qualified  voters  of  the  township  voting  at 
an  election  called  for  that  purpose  shall  vote  in  favor  of  the  subscription, 
while  the  constitution  prohibits  such  a  subscription,  unless  two-thirds  of  the 
qualified  voters  of  the  *  *  *  town,  at  a  regular  or  special  election  to  be 
held  therein,  shall  assent  thereto."  The  court  quotes  with  approval  the  con* 
fltruction  placed  by  the  same  tribunal  in  16  Wall.,  upon  the  clause  "a  majority 
of  the  legal  voters  of  a  township,"  and  adds:  "This  we  understand  to  be  the 
established  rule  as  to  the  effect  of  elections,  in  the  absence  of  any  statutory 
regulations  to  the  contrary.  All  qualified  voters  who  absent  themselves  from 
an  election  duly  called  are  presumed  to  assent  to  the  expressed  will  of  the  ma- 
jority of  those  voting,  unless  the  law  providing  for  the  election  otherwise  de- 
clares. Any  other  rule  would  be  productive  of  the  greatest  inconvenience, 
and  ought  not  to  be  adopted,  unless  the  legislative  will  to  that  effect  is  clearly 
expressed."  Other  cases  to  the  same  effect  might  be  cited,  but  it  is  not 
deemed  necessary  to  do  so. 

Being  of  the  opinion,  for  the  reasons  assigned  and  upon  the  authorities 
quoted,  that  the  two  sections  construed  together  clearly  mean  that  the  act  was 
to  become  operative  and  effective  if  it  received,  as  it  did,  at  the  general  elec- 
tion referred  to,,  the  approval  of  a  majority  of  the  voters  of  the  county  voting 
on  that  subject,  we  will  affirm  the  order  appealed  from. 


Wkbb  v.  McCloskey. 
{Court  of  Appeals  of  Ma/ryUmd,    Deoember  16, 1887.) 

1.  G001>-WlLI^-SAIJi  OF— LlABIUTT  VOB  AOTS  OF  TmSD  PaBTT. 

Plaintiff  sold  to  defendant  the  stock,  good-will,  and  fixtures  of  a  business  which 
had  been  conducted  by  a  third  person,  from  whom  plaintiff  had  purchased  it.  and 
agreed  not  to  engage  In.  nor  assist  such  third  person  to  engage  m,  the  same  busi- 
ness In  the  neighborhood  of  the  store  sold.  In  an  action  on  a  note  given  for  the  pur- 
chase money,  such  third  ^rson  having  opened  business  opposite  the  store  sold,  de- 
fendant asked  an  instruction,  which  was  refused,  that  he  could  recoup  such  sum  as 
the  good- will  sold  him  was  injured  thereby.  Held,  that  plaintiff  bound  himself 
personally,  and  not  for  such  third  person,  and  the  refusal  was  proper. 

2.  Same. 

In  such  case,  there  being  no  evidence  that  plaintiff  had  authority  to  bind  a  third 
person  not  to  engage  in  a  certain  business  in  competition  to  defendant,  an  instruo- 
tion  to  that  eftect  is  not  erroneous. 

Appeal  from  superior  court  of  Baltimore  city. 

Suit  brought  by  Frank  J.  McCloskey  upon  a  promissory  note  executed  by 
James  A.  Webb,  in  consideration  of  the  stock  and  good-will  of  a  business  sold 
him  by  plaintiff.    Judgment  for  plaintiff,  and  defendant  appeals. 

Wm,  M.  Btutey,  for  appellant.    Albert  Ritohie,  for  appellee. 

McSherrt,  J.  James  Hyland,  who  was  then  engaged  in  business  at  119 
North  Calvert  street,  in  the  city  of  Baltimore,  on  the  last  of  December,  1883, 
executed  and  delivered  to  the  appellee  a  bill  ofsale  of  certain  personal  property 
pertaining  to  that  business,  and  some  18  months  afterwards  sold  the  same 
property  to  the  appellee  under  the  following  assignment,  viz.:  '*I,  James  Hy- 
land,  trading  under  the  firm  name  of  James  Hyland  ^  Company,  in  consid- 
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oration  of  the  snm  of  one  thousand  dollars  to  me  paid  by  Frank  J.  McCIos- 
key,  do  hereby  sell  and  convey  to  said  Frank  J.  McCloskey  the  following  per- 
sonal property,  to-wit:  The  stock,  good-will,  and  fixtures  of  the  store  No. 
119  North  Calvert  street,  including  horse,  wagon,  and  harness,  warranted 
against  all  adverse  claims. "  On  the  date  of  this  transfer  the  appellee  sold  the 
same  property  to  Charles  W.  Webb,  received  C250  in  cash  in  part  payment* 
and  delivered  to  him  the  following  agreement,  viz.:  ''This  Is  t6  certify  that  I 
have  agreed  to  sell  to  Chas.  W.  Webb  store  No.  119  Calvert  street,  now  occa-> 
pied  by  James  Hyland;  the  said  Hyland  having  given  me  the  power  to  sell, 
for  the  sum  of  •1,100,  and  to  pay  one  month's  rent;  possession  to  be  given 
Saturday,  August  14th;  two  hundred  and  fifty  cash;  eight  hundred  and  fifty 
in  thirty  days;  stock  to  9150;  horse  and  wagon,  $300;  fixtures,  $50, — and  all 
right,  title,  and  interest  in  said  business. "  Some  days  later  another  paper  was 
executed  by  McCloskey,  which  is  in  these  words,  viz.:  ''Baltimore,  August 
13,  1886.  Becd.  of  Charles  W.  Webb  two  hundred  and  fifty  dollars  in  cash, 
and  his  note  at  thirty  days  from  this  date,  for  eight  hundred  and  fifty  dollars, 
drawn  to  my  order  indorsed  by  James  A.  Webb,  in  full  for  purchase  money 
of  stock,  good-will,  fixtures,  horse,  wagon,  and  harness,  in  and  about  the  busi- 
ness conducted  under  the  style  of  James  Hyland  &  Co.,  at  No.  119  N.  (Advert 
street;  full  authority  to  sell  and  deliver  which  I  possess.  And  it  is  hereby 
agreed  that  I  will  not  engage  in,  nor  assist  James  Hyland  to  engage  in,  the 
same  business  in  the  neighborhood  of  No.  119  N.  Calvert  street"  Upon  the 
execution  of  this  last  paper,  Charles  W.  Webb  delivered  to  the  appellee  the 
promissory  note  sued  on  in  this  case,  signed  by  him,  (Webb,)  payable  to  the 
appellee,  and  indorsed  by  tlie  appellant,  James  A.  Webb,  for  the  balance  due 
by  Charles  W.  Webb  to  the  appellee  on  the  above-mentioned  purchase.  Within 
two  months  after  these  transactions,  Hyland  opened  a  competing  establish- 
ment across  the  street  from  119  North  Calvert  street,  and  carried  on  business 
there  to  the  detriment  and  injury  of  Webb.  Upon  the  maturity  of  the  note, 
it  was  protested  for  non-payment,  and  suit  was  instituted  upon  it.  At  the 
trial  a  single  exception  was  reserved,  and  that  presents  for  review  the  rulings 
of  the  superior  court  of  Baltimore  city  upon  the  prayers  set  out  in  the  reooid. 
At  the  argument  in  this  court  the  appellant's  counsel  abandoned  his  first 
prayer,  and  we  have  consequently  merely  to  consider  his  third  and  the  sixth, 
which  were  granted  at  the  instance  of  the  appellee. 

Tlie  appellant's  third  prayer  sought  an  instruction  from  the  court  to  the 
Jury,  to  the  effect  that  the  appellant  might  recoup  out  of  the  claim  of  the  ap- 
pellee upon  the  note  alluded  to,  such  sum  as  the  jury  should  find  from  the  ev- 
idence the  "good-will"  of  the  business  sold  by  McCloskey  to  Charles  W.  Webb 
was  injured  by  the  competing  establishment  opened  as  herein  stated  by  Hy- 
land, if  the  jury  should  find  that  McCloskey,  in  making  the  sale  to  Charles  W. 
Webb,  was  acting  as  an  agent  or  representative  of  Hyland,  and  not  as  the 
owner  himself  of  the  property  sold.  We  have  been  referred  to  a  number  of 
adjudged  cases  upon  the  subject  of  the  sales  of  "good- will;"  but  we  are  una- 
ble to  see  what  application  they  have  to  this  case.  Wliile  it  is  undoubtedly 
true  that  McCloskey  sold,  under  the  paper  writing  of  August  13th,  to  Charles 
W.  Webb  the  "good-will''  of  the  business  conducted  at  119  North  Calvert 
street,  and  that  he  bound  himself  not  to  engage  in  and  not  to  assist  Hyland 
to  engage  in  the  same  business  in  that  neighborhood,  it  is  equally  true  that 
McCloskey  did  not  engage  in  the  same  business,  and  that  he  did  not  assist 
Hyland  to  do  so.  McCloskey  had  no  power  to  prevent  Hyland  from  going 
into  the  business,  and  he  did  not  agree  that  Hyland  should  not  do  so.  His 
agreement  related  only  to  his  own  acts,  and  not  to  Hyland's.  While  he  sold 
the  "good-will"  of  the  business  as  he  owned  it,  that  sale  did  not  imply  that 
Hyland  or  souie  other  person,  at  some  future  day»  should  not,  except  at  the 
risk  of  the  appellee,  engage  in  a  competing  business  in  the  same  vicinity.  We 
fail  to  see  from  anything  disclosed  by  the  record  in  this  case  upon  what  known 
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principle  the  subsequent  conduct  of  Hyland  in  establishing  a  competing  busi> 
ness  in  that  neighborhood  can  be  relied  upon  to  defeat,  either  wholly  or  par- 
tially, the  right  of  the  appellee  to  recover  upon  the  note  which  is  the  cause  of 
action  in  this  proceeding;  and  we  have  been  referred  to  no  authority  support* 
ing  such  a  position.  The  theory  of  the  prayer  which  we  are  considering- 
involves  that  proposition,  provided  the  jury  should  find  that  McCloskey  was 
merely  the  agent  of  Hyland  in  making  the  sale;  but  there  is  not  the  slight- 
est particle  of  evidence  before  us  from  which  such  an  agency  can  be  even 
even  conjectured,  much  less  legally  inferred. 

The  cases  of  Gwrand  v.  Bandelet,  82  Md.  561,  and  Warfleld  v.  Booths  33 
Md.  63,  have  been  cited  in  support  of  the  prayer  we  are  now  considering.  In 
the  first  of  these  cases  there  had  been  a  sale  by  Francis  Guerand,  the  father  of 
the  appellant,  Eugene  F.  Guerand,  to  Jean  Fruillar  and  the  appellee.  Bande- 
let, of  the  custom,  good- will,  name,  and  utensils  of  a  dyeing  and  scouring  es- 
tablishment; and  Guerand,  the  vendor,  covenanted  that  '*he  would  not  at  any 
time  thereafter  exorcise  or  conduct,  in  the  city  of  Baltimore,  the  trade  or  pro- 
fession of  a  dyer  or  scourer,  nor  directly  or  indirectly  compete  with  the  afore- 
said lessees  and  vendees  for  the  good- will  and  custom  sold  as  aforesaid. "  Sub- 
sequently, E.  F.  Guerand,  the  son,  ostensibly  resumed  the  business  under  his 
own  name,  but  it  was  alleged  that  the  use  of  his  name  was  a  mere  cover  and 
blind  adopted  with  the  intent  to  conceal  the  interest  of  the  father  in  the  estab- 
lishment, and  that  the  capital  employed  in  the  business  belonged  to  Francis 
Guerand.  Upon  this  state  of  facts  an  interlocutory  injunction  was  granted, 
and  an  appeal  from  that  order  was  taken.  This  court,  after  holding  the  cove- 
nant to  be  valid,  says:  ''The  allegation  of  the  bill  is  that  the  name  of  the  son 
ifl  used  as  a  mere  cover  and  blind  to  conceal  the  interest  of  the  father.  If  this 
be  so,  as  we  are  bound  to  assume  on  this  appeal,  the  case  is  unquestionable. 
The  father^s  covenant  is  that  he  will  not,  directly  or  indirectly,  compete  for 
the  good-will  and  custom  sold  to  the  complainant  and  Fruillar.  This  re- 
strains him  from  the  use  of  any  means  whatever  whereby  the  value  of  the 
thing  sold,  and  for  which  he  has  received  his  price,  may  be  in  any  manner  im- 
paired or  lessened.  He  can  neither  comx)ete  himself,  nor  employ  or  combine 
with  others  to  do  it."  The  case  of  WaiJUHd  v.  Booth  was  an  action  at  law 
upon  a  contract  of  sale  of  the  ''good-will  of  practice"  as  surgeon  and  physi- 
cian; and  this  court  sustaining  the  right  of  the  plaintiff  to  recover  for  a 
breach  of  the  contract,  allowed  the  defendant  to  set  off  against  the  plaintiff's 
claim  the  unpaid  notes  given  by  the  plaintiff  to  the  defendant  for  part  of  the 
price  agreed  to  be  paid  for  such  "good- will."  The  facts  of  these  two  cases 
are  not  similar  to  the  facts  of  this  case.  Had  McCloskey  resumed  a  compet- 
ing business  in  the  name  of  Hyland  or  in  his  own  name,  or  had  he  assisted 
Hyland  therein,  he  would  have  brought  himself  within  the  principles  recog- 
nized and  applied  in  one  or  the  other  of  the  two  cases  alluded  to.  But,  as  we 
have  stated,  he  neither  engaged  in  the  business  himself,  nor  did  he  assist  Hy- 
land, and  if  he  is  to  be  held  accountable  at  all,  it  would  be  for  the  consequences 
of  Hyland's  acts  over  which  he  had  no  control  and  against  the  happening  of 
which  he  did  not  contract.  As,  therefore,  there  is  not  any  evidence  before  us 
tending  to  show  that  he  has  violated  his  agreement  with  Webb,  and  as  there 
is  no  evidence  whatever  from  which  the  jury  could  have  legally  concluded 
that  in  making  the  sale  to  Webb  he  was  acting,  not  for  himself,  but  for  Hy- 
land, we  can  reach  no  other  judgment  than  that  the  superior  court  was  right 
in  rejecting  the  third  prayer  of  the  appellant* 

The  first  and  second  instructions  given  at  the  instance  of  the  appellee  an- 
nounce the  proposition  that  if  the  appellant  indorsed  the  note  before  its  de- 
livery, as  surety,  that  the  plaintiff  was  entitled  to  recover  on  the  first  count 
of  the  declaration,  unless  the  jury  should  find  that  theplaintiff  failed  to  deliver 
some  part  of  the  property  specified  in  the  contract  of  sale.  The  sixth  in- 
struction was  framed  upon  the  second  count  of  the  declaration,  and  declares 
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the  defendant  liable  if  he  placed  his  name  ux><><^  ^^^  ^^^  ^  indorser,  and  the 
note  was  presented  at  maturity  and  dishonored,  and  that  he  had  due  notice 
tliereof.  These  instructions  are  certainly  free  from  any  error,  and  no  objec- 
tion was  taken  to  them  at  the  argament  before  ns.  If  the  property  parchaaed 
included,  as  we  think  it  did,  the  ** good- will '*  of  the  business,  the  appellee 
performed  this  part  of  his  undertaking  by  a  deliveiy  of  the  property  and  of 
the  good-will  as  far  as  that  was  capable  of  being  delivered ;  and  the  subse- 
quent interference  with  that  "good- will"  by  Hyland  upon  his  own  motion, 
without  aid  or  assistance  from  McCloskey,  could  not,  as  we  have  observed  in 
a  former  part  of  this  opinion,  prejudice  the  appellee's  right  to  recover  on  the 
note.  This  principle  is  distinctly  announced  by  the  court  below  in  the  third 
instruction  of  the  appellee,  and  we  think  correctly  states  the  law. 

We  are  of  opinion  that  the  fifth  instruction  was  properly  granted.  There 
was  no  evidence  that  McCloskey  had  authority  to  bind  Hyland  not  to  enter 
into  a  competing  business. 

The  sixth  instruction  relates  to  the  effect  of  tlie  testimony  of  the  witness 
Barrow;  but  as  that  testimony  is  not  in  the  record,  we  are  unable  to  express 
any  opinion  in  regard  to  it,  and  we  must  assume,  in  the  absenee  of  anything 
showing  the  contrary,  that  the  ruling  of  the  court  in  this  respect  was  oorrect 
Qent  V.  Lynch,  23  Md.  58. 

Finding  no  errors  in  the  rulings  appealed  from,  the  judgment  will  be  af- 
firmed. 


Dalbyhfle  v.  Qahblb  et  al. 
{Court  of  Appeals  of  McuryUmA.    December  10, 1887.) 

1.  BZBOUTOBB  AND  AOUIKISTRATOBS— COITTBST  OF  WOiL  BT  FOBBION  ADMHIXBTBATOB— 

Costs. 

Letters  of  adminlstratioii  were  granted  appeilant  in,  Kaiyland  on  the  pexsoQal 
estate  of  his  brother,  suppoBed  to  have  dlea  intestate.  In  his  own  interest  as  dis- 
tributee, though  in  good  fsdth,  he  unsuccessfully  resisted  a  will  executed  and  offered 
for  probate  in  another  state,  and  his  daim  for  expenses  incurred  thereby  was,  upoo 
revocation  of  his  authority,  disallowed,  as  not  incurred  to  reooyer  or  secure  part  of 
the  estate,  as  provided  for  in  Code  Pub.  Laws  Md.  art  9S,  S  5,  cL  5.  and  the  bona 
fides  of  prosecuting  such  action  not  having  been  certified  to  as  provided  in  section 
106,  same  article.    Meld,  that  the  (daim  was  properly  disallowed. 

a.  Baio— Liabhitibs— IirrBBBST  on  Ponds  not  Dbfositbd. 

An  administrator  who  received  2X  per  cent,  interest  on  deposits  made  in  a  bank 
cannot  complain  of  being  charged  tnerewith,  even  on  funds  not  so  deposited,  as 
they  ought  to  have  been. 

8.  Sahb — Commissions— DiscRBTioN  ov  Obphans'  Coubt. 

The  allowanoe  of  commission  to  an  administrator  is  entirely  In  the  diserstion  of 
the  orphans'  court,  and,  unless  transcending  the  limits  of  law,  is  not  revlewabifl. 

Appeal  from  orphans'  court  of  Baltimore  city. 

Augustine  J.  Dalrymple,  late  administrator  of  the  personal  estate  of  Will- 
iam H.  Dalrymple,  was  disallowed  expenses  incurred  in  contesting  the  will 
of  his  decedent  offered  for  probate  in  another  state,  under  which  Marie  £. 
Gamble,  wife  of  George  H.  Gamble,  was  devisee.  From  this,  and  an  order 
allowing  but  7  per  cent,  commissions,  and  charging  him  with  2^  per  cent,  in- 
terest on  funds  in  his  hands,  the  late  administrator  appeals. 

S,  Teackle  Wallis  and  /.  8.  Alexander,  for  appellant.  Albert  Ritchie  and 
/.  8,  Lemmon,  for  appellees. 

Irving,  J.  The  facts  essential  to  be  known  in  this  case  for  the  intelligent 
appreciation  of  the  questions  raised  in  it,  and  to  be  disposed  of  by  as,  are  as 
follows:  Edwin  A.  Dalrymple  died  in  Baltimore  on  the  thirtieth  of  October, 
1881,  intestate,  unmarried,  and  without  Issue,  leaving  a  considerable  estate 
in  Maryland,  to  which  his  two  bi*others  and  two  sisters  became  entitled.  Dr. 
Augustine  J.  Dalrymple,  the  appellant  in  this  case,  took  out  letters  on  the 
estate.    Within  less  than  a  month,  William  H.  Dalrymple,  one  of  Edwin^s 
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surviving  brothers,  died  in  California.  Immediately  on  receiving  information 
of  his  death,  this  appellant  took  out  letters  on  his  estate  in  Maryland.  After 
talcing  out  such  letters,  information  came  to  Dr.  Dalrymple,  the  administrsi- 
tor,  that  his  brother  William  was  alleged  not  to  have  died  intestate,  but  was 
alleged  to  have  left  a  will  in  favor  of  one  Marie  £.  Hatch,  and  that  this  lega- 
tee and  devisee  claimed  to  be  the  widow  of  the  deceased  William  H.  Dal- 
rymple. Dr.  Dalrymple  also  received  information  leading  him  to  believe 
that  this  Marie  E.  Hatch  was  not  the  wife  of  his  brother,  as  she  claimed  to 
be,  and  that  the  alleged  will  was  fraudulent,  and,  if  executed  by  his  brother, 
was  so  executed  when  he  was  incompetent  to  execute  it,  and  unable  to  resist 
the  influence  exercised  over  him  by  this  Mrs.  Hatch,  who,  instead  of  being 
his  wife,  was  believed  to  be  only  his  mistress.  « Fully  impressed  with  this 
view,  (and  justifiably  so,  from  the  information  he  had  received,)  he  took  steps 
to  resist  the  will,  and  the  claims  of  this  woman,  in  the  proper  courts  of  Cali- 
fornia. This  he  did  in  his  own  name  and  that  of  his  sisters,  who  were 
•equally  interested  with  him,  and  who  gave  him  a  power  of  attorney  to  act  for 
them.  That  litigation  resulted  in  the  establishment  of  the  will  in  the  lower 
<;ourt;  and,  on  appeal  to  the  supreme  court  of  the  state  of  California,  the  de* 
■cision  of  the  lower  court  was  affirmed.  Pending  this  litigation  in  California, 
proceedings  were  instituted  here  to  revoke .  his  letters  in  the  interest  of  the 
legatee  under  the  California  will,  but  the  same  was  not  pressed  to  final  dis- 
position until  the  litigation  in  California  was  ended;  then  this  appellant's 
letters  were  revoked,  and  new  letters  c.  t.  a.  were  granted  to  him  and  to  J. 
L.  Lemmon  of  the  counsel  of  the  appellee  in  this  case.  Upon  appeal  to  this 
<K>urt,  the  action  of  the  orphans*  court  in  this  regard  was  affirmed.  This 
being  done,  the  appellant  proceeded  to  pass  an  account  of  his  partial  adminis- 
tration of  the  estate,  before  the  revocation  of  his  letters,  preliminary  to  turn- 
ing over  the  estate  to  the  new  administrators  e.  t,  a.  In  that  account,  be 
•claimed  allowance  for  his  services,  expenses,  attorney's  fees,  and  various 
costs  incurred  in  the  litigation  over  the  will  in  California,  and  the  orphans' 
•court  allowed  the  claim.  He  was  also  allowed  10  per  cent,  commissions. 
This  account  was  passed  and  allowed  on  the  second  December,  1882;  and  on 
the  twenty-seventh  of  the  same  month,  on  application,  the  order  of  approval 
^as  stricken  out,  and  the  same  was  set  for  hearing  on  exceptions  upon  the 
fifteenth  of  January  succeeding.  The  account  had  been  passed  without  no- 
tice, and  was  entirely  ex  parte,  and  it  was  entirely  within  the  power  of  the 
orphans'  court  to  review  their  action  alleged  to  have  been  improvident,  and 
to  rescind  allowances  made,  if  found  to  have  been  erroneous,  within  a  reason- 
able time,  which  this  certainly  was;  the  fund  being  still  under  their  control, 
and  undisposed  of.  Scott  v.  Fox,  14  Md.  388;  Stratum's  Case,  46  Md.  551; 
Bantz'8  Case,  52  Md.  686;  Wilson  v.  McCarty,  55  Md.  277.  Exceptions  were 
specifically  filed,  and,  after  bearing,  the  court  disallowed  the  claim  of  the  ad- 
ministrator for  personal  services,  and  expenses  incident  to  the  litigation  over 
the  will  in  California;  reduced  the  allowance  of  commissions  from  10  per 
•cent,  to  7  per  cent.;  and  directed  that  the  administrator  charge  himself  with 
2^  per  cent,  interest  on  all  cash  funds  as  allowed  him  by  the  bank  in  which 
he  made  his  deposits.  From  this  order  of  the  orphans'  court  the  administrator 
appealed. 

These  questions  are  presented,  viz.:  First,  as  to  the  disallowance  of  the 
claim  for  services  and  expenses  of  the  California  litigation;  second,  ds  to  the 
commissions  allowed;  and,  third,  as  to  the  interest  charged  on  the  cash  in 
the  hands  of  the  administrator. 

The  counsel  for  the  appellant  have  presented  his  daim  in  the  strongest 
possible  aspect,  and  have  made  most  eloquent  arguments  in  support  of  their 
^contention,  based  on  the  entire  bona  fides  of  the  appellant  in  the  litigation  he 
unsuccessfully  prosecuted  in  California,  of  which  there  is  no  doubt;  and  the 
l>owerf  ul  reasons  he  had  for  the  belief  he  entertained  when  he  took  his  pro- 
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ceeding,  and  for  questioning  tbe  correctness  of  the  Jury's  finding*  which,, 
however,  he  did  not  contend  was  otherwise  than  binding  on  him.  But  we 
have  been  unable  to  see  in  any  of  the  suggestions  made,  or  authorities  cited» 
any  good  ground  for  questioning  the  correctness  of  the  action  of  the  orphans' 
court.  The  English  and  American  authorities  relied  on  in  support  of  the  ap- 
pellant's contention  can  have  no  controlling  influence  upon  a  question  which 
depends,  in  this  state,  upon  statutory  powers  of  the  orphans'  court  and  the 
statutory  duties  of  an  administrator;  and  the  authorities  cited  in  this  state 
do  not  reach  the  question  here  presented.  The  case  of  Edwards  v.  Bruce,  S 
Md.  887,  and  the  other  cases  relied  on,  are  instances  when  the  power  of  the 
orphans'  court  to  allow  the  costs  was  undeniable.  In  all  cases  of  plenary 
proceeding  before  them  u]\der  sections  249  and  250  of  the  ninety-third  article 
of  the  Code,  their  power  to  award  costs  in  their  discretion  is  unquestionable; 
it  is  statutory.  If  this  proceeding  were  in  equity,  that  court  would  have  full 
power  over  tbe  question  of  costs;  but,  presented  as  it  is,  it  must  be  disposed 
of  in  accordance  with  the  law  applicable  to  the  court  in  which  the  proceeding 
was  had.  To  allow  this  administrator  for  personal  services,  for  expenses 
of  travel,  etc.,  and  for  costs  of  the  litigation  over  a  will  in  another  state,  to 
prevent  its  being  established,  would  be  stretching  the  discretion  and  power 
of  the  orphans'  court  beyond  the  statute,  or  any  legitimate  inference  drawn 
from  it,  in  any  decision  yet  mada  The  courts  of  the  state  where  the  litiga- 
tion was  carried  on  imposed  the  costs  on  the  appellant  and  his  co-plaintiffs; 
and  we  find  no  warrant  anywhere  for  reimbursing  him  from  the  estate  in  hia 
hands  as  administrator  in  this  state;  which  administration  was,  in  fact,  re- 
yoked  as  the  result  of  the  establishment  of  the  will.  They  were,  in  no  sense, 
costs  of  his  administration,  or  of  duties  pertaining  to  it.  Young's  Case,  ^ 
Oill.  285,  relied  on  by  appellant,  does  not  justify  this  allowance.  There  the 
rightful  administrator  was  allowed  his  costs  in  successfully  establishing  his 
right  to  administer,  against  persons  not  entitled  to  tbe  trust  The  court  did 
say  the  allowance  was  proper,  in  analogy  to  the  practice  of  allowing  an  ex- 
ecutor for  costs  in  defending  a  caveat  to  the  will.  As  his  costs  were  given 
him  by  statute,  the  analogy  is  certainly  not  striking,  and  tbe  allowance  need 
not  rest  on  it.  Those  costs  were  legitimate  administration  costs.  Persona 
not  entitled  were  endeavoring  to  get  the  control  and  management  of  the  es» 
tate,  and  the  costs  of  successfully  resisting  such  pretensions  were  allowed  out 
of  the  estate.  Here,  an  administrator  was  appointed,  on  the  supposition 
there  was  no  will.  A  will  is  discovered,  and  his  authority  must  be  revoked 
if  it  be  probated.  He,  not  as  adaiinistrator,  and  in  defense  of  his  right  aa 
administrator,  but  with  others  as  distributees,  and  who  were  all  the  distribu- 
tees if  there  be  no  valid  will,  unsuccessfully  resisted  the  will.  Tbe  analogy 
utterly  fails.  The  interest  of  the  estate  was  in  no  degree  promoted  by  his 
action,  but,  if  his  claim  be  allowed,  was  seriously  injured  thereby.  He  made 
an  unsuccessful  effort;  in  his  own  interest,  and  not  that  of  the  estate,  and 
there  seems  to  us  no  reason  why  the  estate  should  bear  the  costs  of  such  effort 
in  his  own  Interest  which  failed. 

The  only  possibly  plausible  ground  upon  which  the  contention  for  the  allow- 
ance could  be  placed  is  that  the  appellant  was  in  good  faith,  and  with  really 
probable  ground  for  supposing  he  would  succeed,  discharging  any  imperative 
duty  devolving  upon  him  as  administrator  in  resisting  the  will  in  the  Cali- 
fornia courts.  This  argument  was  strenuously  pressed,  but  will  not  stand  the 
test  of  close  examination.  It  is  supposed  to  rest  entirely  upon  the  fifth  clause 
of  the  fifth  section  of  article  93  of  the  Code  of  Public  Laws.  In  providing 
what  allowances  are  to  be  made  an  executor  or  administrator  in  his  accounts, 
that  fifth  clause  says:  "For  costs  and  extraordinary  expenses  [not  personal] 
which  the  court  may  think  proper  to  allow,  laid  out  in  the  recovery  or  secu- 
rity of  any  part  of  the  estate.''  Here  is  authority  given  the  orphans'  court  to- 
make  such  allowance  as  it  thinks  proper  for  costs  incurred  in  the  effort  to  re- 
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cover  or  secure  any  part  of  the  estate.  But  even  tins  authority  ta  modified  to 
some  extent  by  section  105  of  the  same  article,  (93.)  By  that  section  the 
right  of  the  executor  or  administrator  to  allowance,  in  sucli  case,  for  the  costs 
of  prosecution  or  defense  of  sucli  action  for  or  against  tlie  estate,  is  made  to 
depend  on  tlie  certificate  of  the  court  in  which  the  proceeding  was  had  "that 
there  were  probable  grounds  for  instituting,  prosecuting,  and  defending  the 
action  in  wliicli  judgment  or  decree  shall  have  been  given  against  tliem."  Now, 
fissuming  that  these  sections  con  tern  plated  such  proceedings  in  a  home  or  for- 
eign jurisdiction,  and  assuming  that  such  proceeding  aa  was  instituted  in 
Califurnia  by  this  appellant  to  resist  the  will  there  set  up  could  be  regarded  as 
falling  within  the  meaning  and  intention  of  the  language  of  the  statute,  "for 
the  recovery  or  security  of  any  part  of  the  estate,"  the  administrator  was  not 
fortified  with  the  certificate  of  tlie  court,  such  as  section  105  of  article  93  re- 
quires. But  it  is  hard  to  perceive  in  what  sense  that  proceeding  was  for  the 
recovery,  security,  or  preservation  of  any  part  of  the  estate.  The  existence 
of  the  estate,  and  the  right  of  William  H.  Dalrymple*s  proper  representatives 
to  it,  were  in  no  way  questioned.  The  only  possible  controversy  was  to  whom 
it  should  go, — to  the  alleged  devisee  and  legatee,  or  to  the  Maryland  brother 
and  sisters.  It  was  purely  one  of  distributial  right.  The  real  and  personal 
estate  there,  by  statements  in  the  proceedings,  was  not  claimed  to  exceed 
;$  1,100;  and  only  $100  of  that,  in  any  event,  would  be  transmissible  here  for 
distribution  here,  regarding  that  as  an  ancillai*y  administration  to  this,  in- 
stead of  this  being  ancillary  to  the  one  in  the  place  of  residence  and  will.  The 
proceeding  which  was  instituted  was  not  justifiable  for  the  recovery  of  that 
small  amount.  It  was  not  ordered  by  the  orphans'  court,  nor  has  it  been  con- 
tended the  orphans'  court  could  have  ordered  it.  We  are  unable  to  see  how 
or  where  the  duty  devolved  on  this  appellant*  as  administrator  upon  the  es- 
tate liere,  to  institute  the  proceedings  in  Californiat  for  the  costs  of  which,  in- 
cluding  personal  services,  he  is  now  claiming  allowance.  Unless  such  duty 
did  rest  on  him,  clearly  the  orphans'  court  had  no  authority  to  allow  him  his 
claim.  His  bond  required  him,  in  its  statutory  language,  "well  and  truly  to 
perform  the  office  of  administrator  of  William  H.  Dalrymple,  deceased,  ac- 
cording to  law,  and  shall  in  all  respects  discharge  the  duties  required  of  him 
by  law  as  administrator  as  aforesaid,  without  injury  or  damage  to  any  person 
interested  in  the  faitliful  performance  of  said  office."  By  no  possible  strain- 
ing can  this  bond  be  construed  to  impose  a  duty  on  the  administrator  to  re- 
sist the  probate  of  a  will  of  his  alleged  intestate  in  this  or  any  other  state.  An: 
executor,  after  a  will  is  probated,  is  required,  in  this  state,  to  defend  the  will,  if 
the  same  be  caveated,  (Compton  v.  Barnes,  4  Gill,  55;  Toumahend  v.  Brooke f 
9  Gill,  91.)  and  he  is  allowed  his  costs  for  so  doing,  no  matter  what  the  re» 
suit,  for  it  is  held  to  be  his  duty  to  defend  the  will,  and  confirm  his  authority  as 
executor.  The  statute  gives  him  his  costs  in  such  case.  Toionshend  v.  Brooke^ 
9  Gill,  90.  But  if  the  executor  had  an  interest  adverse  to  the  will,  and,  be- 
fore probate,  united  with  others  in  contesting  its  probate,  and  letters  pen- 
dente liteweiQ  granted  him,  would  it  be  contended  that  in  such  case  he  would 
be  entitled  in  his  accounts,  as  administrator  pendente  lite,  to  allowance  for 
costs  for  unsuccessfully  resisting  the  will?  Could  it  be  claimed,  either  in 
virtue  of  the  statute,  or  by  analogy  to  it?  Clearly,  it  could  not  be  with  any 
plausibility  even  in  the  claim,  and,  if  it  could  not,  we  are  unable  to  perceive 
the  distinction  between  such  case  and  the  one  under  consideration.  If  a  per- 
son not  named  as  executor  had  taken  out  letters  pendente  lite,  would  it  have 
become  his  duty,  as  such  administrator  pentj^n^e  lite,  to  interfere,  and  resist 
the  probate  of  the  will?  If  in  that  case,  or  in  the  case  under  review,  it  was 
his  duty,  then  neglect  to  discharge  that  duty  would  have  rendered  him  an- 
Bw*erable  on  his  bond  as  administrator.  Duty  and  liability  in  such  case  are 
correlative.  Would  a  suit  on  this  appellant's  bond  have  been  maintainable 
Against  him  had  he  neglected  to  do  what  he  did  in  respect  to  contesting  the 
v.llA.no.9— 46 
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will?  We  thtnk  it  very  clear  it  could  not  have  been,  for  there  is  no  language 
in  the  bond  specifying  such  duty,  and  we  find  nothing  in  the  statute  binding 
him  to  any  such  course;  nor  do  we  know  of  any  obtaining  practice  from 
which  it  could  be  inferred  as  his  duty.  The  action  takea  was  purely  personal 
in  its  nature,  and  not  fiduciary  in  character.  It  was  personal  in  name,  and 
was  conducted  with  others  jointly  interested,  who  had  agreed  to  share  pro- 
portionately the  expenses  of  the  proceeding.  If  successful,  it  could  only  bring 
benefit  to  the  plaintiffs  therein,  and  it  brought  nothing  to,  and  receiyed 
nothing  for,  the  estate  as  such.  The  orphans'  court  could  not,  on  anybody's 
petition,  have  ordered  the  administrator  to  take  such  proceeding,  becaoae 
the  interest  of  the  estate  as  such  was  not  involved.  If  the  court  could  not 
order  it  doue,  how  could  he  voluntarily  engage  in  it  at  the  charge  of  the 
estate?  Suppose  the  estate  in  Maryland  hsid  only  been  seven  thousand  dol- 
lars, then,  on  the  theory  of  the  appellant  of  his  right  to  alio  wance  of  the  claini 
performed,  the  whole  estate  would  more  than  be  exhausted,  and  very  anom- 
alously, the  person  who  successfully  maintained  a  right  to  it,  under  the  will, 
would  be  denied  the  fruits  of  her  title,  and  be  made  to  pay  the  expenses  of 
defending  her  own  rights,  and  also  those  of  the  person  whom  the  courts  try- 
ing the  case  decided  had  wrongfully  interfered  to  defeat  the  right  which  was 
established.  From  what  we  have  said,  it  is  apparent  that  we  think  the  court 
acted  rightly  in  reviewing  their  action  in  the  first  instance,  and  in  striking 
out  the  allowance  which  was  first  made.  In  that  account,  and  in  that  court 
no  matter  how  honaflde  the  appellant  had  been  in  his  conduct  in  respect  to 
the  litigation  for  which  allowance  was  claimed,  such  allowance  bad  no  proper 
place,  and  ought  not  to  be  accorded. 

The  order  of  the  orphans'  court  charging  the  appellant  with  2^  per  cent,  inter- 
est on  the  cash  received  does  not  seem  to  us  unreasonable  or  improper.  It 
ivas  but  ordering  him  to  account  at  a  rate  of  interest  which  he  admitted  the 
bank  paid  him  on  all  the  funds  of  the  estate  deposited  in  it.  He  ought  not 
Xo  be  permitted  to  derive  benefit  from  it  personally.  It  belonged  to  the  estate, 
4ind,  though  it  be  charging  him  with  interest  on  funds  not  actually  in  bank, 
it  ought  to  have  been  there,  and  not  to  have  been  used  for  the  purposes  it  is 
shown  to  have  been  used  for.  He  had  no  order  of  the  court  to  so  use  it,  or 
to  retain  It  for  any  contingency.  We  see  no  wrong  in  the  requirement  which 
was  made  of  him  in  that  regard. 

Commissions  were  first  allowed  at  the  rate  of  10  per  centum.  When  the 
account  was  received,  the  allowance  of  commissions  was  stricken  down,  and 
fixed  at  7  per  centum.  It  is  contended  that,  the  rate  having  been  fixed  at  10 
per  cent.,  the  administrator  at  once  accounted  with  the  state,  and  paid  tax 
thereon  at  that  rate,  and  that  the  court  could  not  afterwards  alter  it.  The 
court  having  full  power,  for  good  cause  appearing  to  them,  to  review  its  ac- 
tion, {Stratum* 8  Case,  46  Md.  551,)  did  so.  and  that  question  is  not  review- 
able in  this  court,  {Handy  v.  Collins,  60  Md.  229  )  The  question  of  commis 
sions  is  entirely  in  the  discretion  of  the  orphans'  court,  except  so  far  as  it  is 
limited  by  law,  and  no  question  is  presented  of  the  court's  transcending  that 
limit  in  respect  to  allowance.  If  the  appellant  has  paid  the  state  too  much, 
he  must  take  such  steps  as  are  open  to  him  to  get  it  refunded. 

We  find  no  error,  and  the  order  of  the  orphans'  court  will  be  affirmed.  Af- 
firmed and  remanded. 


Henkel  et  al.  v.  Tbubeb  et  cd. 

{Supreme  Court  of  Errors  of  Connecticut    October  Tenn,  1887.) 

Sale— Praud— FixsB  Representations  op  Agent. 

Upon  the  trial  of  an  action  for  goods  sold  and  delivered,  defendants  alleged  thai 
they  were  induced  to  enter  into  the  contract  by  the  false  representaUon  of  plaintifrs 
agent  that  they  had  14  orders  for  the  goods  in  defendants*  district,  which  orden 
they  would  transfer  to  defendants.    Some  of  the  orders  were  forged,  and  others  ctm- 
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ditional,  but  the  evidenoe  did  not  cover  all  of  the  14.    Held  that,  neTerthelesa, 
having  proved  a  fraudulent  misrepresentation  as  to  a  material  fact,  defendants  wepe 
entitled  to  a  verdict.^ 
9.  Sams— Action  pob  Prigb— Faots  ADBaTTED— Evidsnob. 

Upon  the  trial  of  an  action  for  goods  sold  and  delivered.  plaintifFs  offered  to  prove 
the  contract  and  the  delivery  of  the  goods,  both  of  which  facts  had  been  admitted 
by  defendants.    The  court  excluded  the  evidence.    Held  no  error. 
8.  Sam»— EviDBNOB— Lbttzb  Writtbn  bt  Aobnt— Rbs  Gbstjb. 

Plaintiffs'  agent,  in  transmitting  a  duplicate  copy  of  the  contract  to  them,  sent  a 
letter  detailing  his  acts,  and  stating  his  understanoing  of  the  arrangement  with  de- 
fendants. He  died  before  the  trial.  Held,  that  his  letter  was  no  part  of  the  res 
gestXB^  and  was  inadmissible. 

Appeal  from  superior  court,  Fairfield  county. 

Action  by  Charles  O.  Henkel  etal,  against  David  Trubee  et  al,  for  the  price 
of  goods  sold  and  delivered  under  a  written  contract.  The  contr<ict,  and  de- 
livery of  the  goods  under  it,  were  admitted.  Defendants'  answer  alleged  re- 
scission of  the  contract  for  fraudulent  misrepresentations,  return  of  a  portion 
of  the  goods,  and  payment  of  the  price  for  the  balance  to  plaintiffs'  agent. 
The  jury  found  for  defendant,  and  plaintiffs  appealed. 

H,  W,  Taylor  and  E,  S.  Sumner,  for  plaintiffs.  Q.  Stoddard  and  W.  D. 
Bishop,  Jr.,  for  defendants. 

Stoddard,  J.  A  false  statement  by  the  vendor  of  the  existence  of  a  ma- 
terial fact,  preceding  and  inducing  a  contract  for  the  sale  of  goods,  will  au- 
thorize the  rescission  of  the  contract  by  the  vendee,  if  made  (1)  with  knowl- 
3dge  on  the  part  of  the  vendor  of  its  falsity;  (2)  recklessly,  the  vendor  hav- 
ing no  reason  to  believe  the  existence  of  the  asserted  fact;  (8)  as'  of  the  per- 
gonal knowledge  of  the  declarant,  if  such  fact  could  be  so  known,  and  this 
ncludes  cases  where  the  statement,  though  not  in  form  as  of  the  personal 
knowledge  of  the  declarant,  yet  is  made  under  such  circumstances  as  to  in- 
luce  the  average  person  to  believe  such  statement  to  be  intended  to  be  made 
.3  of  personal  knowledge,  and  is  in  fact  made  so  as  to  have  been  actually  so 
telle ved  and  relied  upon  by  the  vendee;  or  (4)  negligently,  without  compe- 
ent  or  reasonable  information  as  to  the  existence  of  the  fact.  Of  course, 
tatements  of  authorized  agents  have  the  same  effect  in  these  cases  as  if  made 
y  the  principal.  The  complaint  in  this  case  counts  on  an  express  contract 
1  writing,  as  follows: 

"Order  given  bj  David  Trubee  &  Co.  to  Henkel  Brothers,  of  Paterson,  N. 
. ,  May  5,  1886.  We  have  ordered  the  following  goods  upon  terms  mentioned 
elow,  and  with  the  understanding  that  no  agreement  or  verbal  promise  dif- 
jiing  from  this  order  has  been  made  by  either  buyer  or  seller.  Buyer  f ur- 
ler  agrees  to  sell  the  goods  at  not  less  than  $4.50  per  dozen.  Seller  agrees  to 
^11  no  retail  trade  in  buyer's  territory.  Henkel  Brothers  agree  to  exchange 
resents,  if  D.  T.  &  Co.  desire  it,  as  soon  as  anything  new  with  U.  S.  B.  P. 

"20  cases  G.  S.  Baking  Powder,  with  presents,  @  84  per  doz. 

''Terms,  30  days;  2  per  cent,  extra  for  cash  in  10  days. 

"Ship  via  Boat,  Old  Line. 

t Signed  by  buyer]  "David  Trubee  &  Co. 

"       "    salesman]  "C.  H.  Putnam." 

The  defendants*  answer  contained  allegations  of  fraudulent  misrepresenta- 
)ns  within  the  rules  above  stated,  and  the  demurrer  thereto  was  properly 
erruled.  Upon  the  trial  of  the  issue  of  fact,  upon  a  denial  of  the  allega- 
>ns  of  the  answer,  the  jury  found  the  answer  true,  and  established  by  their 
rdict  the  alleged  fact  that  the  contract  was  induced  by  the  fraudulent  mis- 
presentations  of  the  vendor.  Upon  the  issues  thus  presented,  the  case 
3ms  to  have  been  properly  determined.   Some  questions  of  evidence  are  pre- 

Ck>noeming  the  resdBsion  of  a  contract  executed  because  of  fraudulent  representa- 
ns,  see  Gammil's  Heirs  v.  Johnson,  (Ark.)  1  S.  W.  Rep.  610,  and  note. 
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sented  by  the  record.  On  the  trial  the  defendants  admitted  that  the  contract 
was  made,  and  goods  delivered,  as  stated  in  the  complaint,  and  placed  their 
defense  wholly  upon  the  alleged  ground  that  such  false  and  fraudulent  repre- 
sentations had  been  made  that  they  were  entitled  to  rescind  the  contract,  and 
that  they  had  exercised  their  right  of  rescission.  The  plaintiff  offered  evi- 
dence to  prove  the  existence  of  the  contract,  and  the  delivery  of  the  goods  pur> 
suant  to  the  contract.  This  evidence  was  excluded  by  the  court  The  facts 
which  this  evidence  tended  to  prove  being  all  admitted  upon  the  record,  evi- 
dence to  prove  them  was  unnecessary,  and  the  exclusion  of  the  evidence 
worked  no  injury  to  the  plaintiff,  and  was  no  error.  The  contract  in  question 
was  made  by  the  plaintiffs  by  their  agent,  and,  in  transmitting  the  duplicate 
copy  of  the  contract  to  his  principals,  the  agent  also  sent  a  letter  detailing  his 
acts,  and  containing  statements  of  his  understanding  of  the  arrangement  with 
the  defendants.  The  agent  died  before  the  trial,  and  it  is  now  claimed  that 
the  letter  is  part  of  the  res  geaUz,  We  think  no  definition  of  the  res  gesta 
will  countenance  this  claim  of  the  plaintiff.  The  ruling  of  the  court  was  right. 
Certain  other  books  and  papers  were  offered  by  the  plaintiff,  and  rejected  by 
the  court.  These  books  and  papers  seem  to  be  immaterial,  as  well  as  hear- 
say. The  answer  alleges  ''that,  to  induce  the  defendants  to  make  such  pur- 
chase, the  plaintiffs  represented,  by  their  agent,  that  there  was  a  demand  for 
the  goods  in  this  market,  and  that  they  had  already  obtained  genuine  and 
bona  fide  orders  for  fourteen  cases  of  the  goods,  which  orders  the  plaintiffs 
would  turn  over  to  the  defendants,''  etc.  On  the  trial,  the  defendants  of- 
fered evidence  that  six  or  seven  of  the  fourteen  pretended  orders  were  not  in  fact 
made,  and  that  the  signatures  to  the  pretended  orders  were  forged,  and,  in 
reference  to  most  of  the  other  orders,  that  they  were  conditional,  and  not 
binding.  The  plaintiffs  now  say  that,  as  the  defendants  did  not  offer  evidence 
of  fraudulent  misrepresentations  concerning  all  of  the  14  pretended  orders, 
the  answer  is  not  proved.  In  this  the  plaintiffs  err.  The  gist  of  the  defense 
is  a  fraud  ulent  misrepresentation  concerning  a  material  fact.  If  that  is  proved, 
it  is  not  material  that  the  defendants  failed  to  prove  some  additional  f raudu- 
lent  misrepresentations,  although  it  is  alleged  in  the  answer.  A  claim  is  made 
in  the  plaintiffs'  brief,  based  upon  the  assumption  that  the  defendants  had 
suppressed  material  evidence  within  their  control;  but  there  is  nothing  in  the 
case  to  warrant  such  assumption  or  claim.  The  defendants  had  sold  three 
cases  before  they  discovered  the  fraud  that  had  been  practiced  upon  them. 
They  immediately  returned  the  balance  of  the  goods  to  the  plaintiffs,  and  no> 
tified  them  of  the  rescission  of  the  contract,  and  tendered  to  Putnam,  the 
plaintiffs'  agent,  the  amount  of  money  received  by  them  for  the  gooda  sold. 
The  plaintiffs  now  say  that  Putnam  had  no  right  to  receive  the  money.  The 
record  in  this  particular  is  vegr  brief.  Putnam  seems  to  have  been  the  gen- 
eral agent  of  the  plaintiffs  in  reference  to  the  sale  in  question.  There  are  not 
sufficient  facts  and  claims  appearing  on  the  record  to  justify  this  court  in  say- 
ing that  the  court  below  erred  in  this  particular.  And  so  in  reference  to  the 
claimed  right  of  the  plaintiffs  to  receive  $72,  instead  of  $36,  the  case  13  quite 
bare  of  facts  and  claims,  and  is  in  such  condition  that  the  error,  if  any,  is  not 
apparent. 

Upon  the  whole,  we  are  of  opinion  that  no  such  erroneous  ruling  has  been 
made  in  the  case  as  to  justify  the  granting  of  a  new  trial.  There  is  no  error» 
and  a  new  trial  is  not  granted. 

(The  other  judges  concurred.) 
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Grossman'b  Appeal. 
(JSfapreme  Cowrt  of  Pennsylvania.    October  Term,  18S7.) 

Nbootiablh  lKBTRnMSinm^-StJBBTiE»— Aorsbmbnt  to  Obtain  Other  Burstibs. 

One  who,  at  the  request  of  the  principal  in  a  promissory  note,  signs  as  surety,  upon 
the  condition,  and  with  the  understanoing,  that  another  shall  also  so  sign,  cannot,  in 
an  action  upon  the  note,  set  up  as  a  defense  the  failure  of  the  condition,  in  the  ab- 
sence at  proof  of  the  payee^s  knowledge  thereof.^ 

Appeal  from  court  of  common  pleas,  Butler  county;  Aabon  L.  Hazen, 
Presiding  Judge. 

November  2S,  1885,  there  was  entered  in  the  court  of  common  pleas  of  But- 
ler county,  Pennsylyania.  at  common  pleas.  No.  217,  December  term,  1885,  a 
judgment  on  a  warrant  of  attorney,  contained  in  a  judgment  note  for  the  sum 
of  $200,  and  attorney's  commission,  $10,  in  whicli  1.  J.  McCandless  was  plain- 
tiff, and  T.  B.  McCaJU  John  Grossman*  and  George  K.  Baker  were  defendants. 
Execution  was  issued  to  Eastern  district.  No.  89,  Septeaiber  term,  1886.  The 
defendant  then  filed  his  petition  asking  a  stay  of  execution,  and  that  the  judg- 
ment be  opened,  alleging  as  his  defense,  substantially  as  follows:  ThatT.  B. 
McCall,  the  principal  in  the  note,  called  upon  the  petitioner  some  time  prior  to 
the  date  of  the  said  note,  and  requested  him  to  go  his  security  on  a  note,  which 
petitioner  refused  to  do,  but,  on  McCall  insisting,  finally  informed  him  that, 
if  be  would  get  another  good  man  to  sign  a  note  as  security  with  him,  he 
would  sign  as  requested;  that  a  few  days  thereafter  McCall  returned,  and  in- 
formed petitioner  that  George  K.  Baker,  a  man  known  to  be  good,  would  sign 
the  note  with  him  as  surety;  that  petitioner  then  and  there  signed  the  note, 
with  the  distinct  understanding  that  it  was  not  to  be  used  unless  George  K. 
Baker  also  signed  it  as  surety;  that  said  note  was  never  delivered,  but  was 
handed  to  McCall  for  the  purpose  of  getting  the  signature  of  said  Baker, 
which  was  to  be  done  before  McCall  should  deliver  the  note;  thattlie  said 
Baker  never  signed  the  note,  but  that  his  name  thereon  was  a  f  orgery.and  that 
plaintiff  had  directed  the  money  to  be  made  from  petitioner  alone.  Kule  was 
granted  to  show  cause  why  the  judgment  should  not  be  opened.  On  the  bear- 
ing, the  facts  were  proved  substantially  as  alleged,  but  the  rule  was  discharged, 
at  the  cost  of  the  petitioner,  who  thereupon  appealed. 

/.  F.  Brittain  and  St^Tien  CummitiSt  for  appellant.  Newton  Blacky  for 
appellee. 

Per  Curiam.  The  court  below  committed  no  error  in  refusing  to  open 
the  judgment.  It  is  not  material  that  Grossman  signed  the  note  with  the  ez« 
pectation  that  Baker  would  also  sign  it  as  co-surety.  No  knowledge  of  this 
understanding  was  brought  home  to  McCandless,  who  loaned  the  money.  If, 
then,  Grossman  signed  the  note,  and  intrusted  it  to  McCall  to  get  the  addi- 
tional signature,  he  put  it  in  the  power  of  the  latter  to  perpetrate  a  fraud 
upon  McCandless.  The  latter  had  agreed  to  loan  the  money  to  McCall  in  case 
both  Grossman  and  Baker  became  sureties.  McCandless  had  no  reason  to 
suppose  that  the  signature  of  Baker  was  a  forgery.  It  is  a  familiar  rule  of 
law  that,  when  one  of  two  innocent  persons  must  suffer  a  loss,  he  shall  suf- 
fer whose  negligence  was  the  cause  of  such  loss.  The  application  of  this 
principle  to  the  case  in  hand  affirms  the  decree. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs  of  the  appel- 
lant. 

^  As  between  the  parties  thereto,  a  party  has  the  right  to  show  the  nature  of  his  tn- 
doraement,  as  that  it  was  without  recourse;  and.  as  between  the  original  parties,  he 
may  show  the  character  in  which  he  Blgned,^whetQer  as  surety,  guarantor,  or  oo-maker. 
Oeoeser  ▼.  Wisaner,  (Iowa,)  28  N.  W.  Rep.  478,  and  note. 
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TuoKEB  V.  Preston.  1 
(Supreme  Ooftri  of  Vermont.    December  20,  1887.) 

1.  ABSUMFSIT^MzsmiDBBSTANmNG  OF  PaBTXES— QUAKTUM  MbBUIT. 

Plaintiff  worked  for  defendant  about  one  year  without  any  special  contract  as  to 
compensation;  then  the  parties  entered  into  a  permanent  contract  as  to  his  pa^ 
and  future  earnings,  but,  by  a  failure  to  understand  each  other,  the  minds  of  the 
parties  never  met.  Held,  that  plaintiff  could  recover,  in  auwnpeit^  what  his  services 
were  reasonably  worth. 

2.  Same— I NT1ERE8T— Yearly  Balances. 

It  is  not  error,  in  such  case,  to  allow  interest  on  the  yearly  balances  found  to  be 
due  plaintiff. 

Exceptions  from  Orange  county  court. 

This  is  an  action,  of  asaumpHt,  heard  on  report  of  referee  by  the  county 
court,  Orange  county,  December  term,  1886;  Walker,  J.,  presiding.  Judg- 
ment on  the  report  for  the  plaintiff  to  recover  the  sum  found  due  by  the  ref- 
eree, and  his  costs.    Exceptions  by  defendant. 

The  referee  reported,  in  substauce,  the  following  facts:  That  the  plaintiff 
in  1887  was  about  62  years  old,  and  without  any  family  of  bis  own ;  that» 
having  never  married,  he  had  worked  on  a  farm  many  years  for  different  per- 
sons, usually  through  the  season,  from  the  first  day  of  March  until  the  winter 
months,  for  fair  wages,  and  during  the  winters  at  odd  jobs  for  such  persons 
as  might  require  his  services;  that  he  had  no  permanent  home,  except  at  vari- 
ous places  where  he  happened  to  be  employed;  that  the  defendant  was  an 
aged  widow  lady,  owning  and  occupying  a  farm;  that  her  family  consisted  of 
herself  and  two  grandchildren;  that  she  became  dissatisfied  with  the  help  she 
had  had  in  carrying  on  her  farm,  and  applied  to  and  engaged  the  plaintiff  to 
work  for  her;  that  the  plaintiff  commenced  to  work  for  her  on  the  first  day  of 
March,  1877,  and  worked  until  the  twenty-third  day  of  July,  1885;  that  in 
January  following  the  spring  when  he  went  to  work  for  the  defendant  they 
had  some  talk  about  the  matter,  and  the  plaintiff  understood  that  he  was  to 
work  for  the  defendant  and  stay  with  her  as  long  as  he  lived;  that  she  would 
give  him  a  home,  and,  when  he  died,  bury  him  handsomely,  and,  if  he  out- 
lived her,  that  he  was  to  have  her  property;  that  the  defendant  understood  the 
trade  substantially  as  the  plaintiff  did,  except  that  part  of  it  regarding  her 
property  if  he  outlived  her;  that  for  the  first  three  years  the  plaintiff's  serv- 
ices were  of  considerable  value  to  the  defendant;  that  for  the  next  three  years, 
not  of  so  much  value;  and  for  the  balance  of  the  time,  on  account  of  his  age 
and  partial  blindness,  of  much  less  value;  that  in  fact  there  was  really  no 
mutual  contractor  understanding  between  them;  that  the  plaintiff  left  tlie 
defendant  because  be  supposed  and  believed  from  reports,  and  her  acts  to 
him,  that  she  wanted  to  get  rid  of  him,  and  that,  if  he  did  not  leave,  she 
would  throw  him  on  the  town,  and  that,  from  the  evidence  and  circumstances 
in  the  case,  he  had  good  reason  to  believe  that  the  defendant  wanted  to  get 
rid  of  him,  and  that  he  had  good  reasons  to  believe  that,  unless  he  went  away 
from  the  defendant,  she  would  throw  him  on  the  town  for  his  future  support; 
that  if,  from  the  foregoing  facts,  the  plaintiff  can  recover,  that  his  services 
for  the  defendant  for  the  first  threo  years  were  reasonably  worth  $50  per  year, 
and  that  for  the  next  three  years  they  were  worth  $30  per  year,  making  in  all 
the  sum  of  $240;  that  during  this  time  the  defendant  furnished  the  plaintiff 
clothing,  and  paid  his  taxes,  etc.,  which  were  reasonably  worth  $90;  which 
amount  should  be  added  to  the  balance  of  interest  reckoned  to  December  21, 
1886,  if  in  the  opinion  of  the  court  the  plaintiff  be  entitled  to  interest;  that  for 
the  balance  of  the  time  the  plaintiff's  services  were  reasonably  worth  all  he  re- 
ceived from  the  defendant  during  that  time  in  the  way  of  board,  clothing, 
etc.,  and  no  more,  and  that  one  should  offset  the  other. 

'Reported  by  Messrs.  Senter  &  Kemp,  of  the  Moutpelier  bar. 
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2>.  C.  DinUon  d  Son^  for  plaintiff.    Hunt  ^  SUckney,  for  defendant. 

Bo6S»  J.  The  result  of  the  facts  found  by  the  referee  is  that  the  plaintifT 
went  to  work  for  the  defendant  at  her  request;  worked  nearly  a  year  without 
any  special  agreement  in  regard  to  the  compensation  which  he  was  to  receive, 
or  wlien  it  was  to  be  paid;  then  the  parties  supposed  they  had  entered  into  a 
permanent  contract  in  regard  to  his  services,  past  and  future,  but,  by  failure 
to  understand  each  otb^r,  their  minds  never  met,  and  the  plaintiff  continued 
to  work  several  years  for  tlie  defendant.  This  leaves  the  plaintiff's  entire 
work,  performed  at  tLe  defendant's  request,  without  any  agreement  in  regard 
to  compensation  or  payment.  He  can  therefore  recover  for  it,  in  asaumpsiU 
on  quantum  meruit.  The  referee  has  found  how  much  the  plaintiff's  serv- 
ices thus  performed  were  reasonably  worth,  and  how  much  he  had  received 
in  payment.  The  defendant  contends  that  the  referee  has  allowed  too  much 
interest,  if  the  plaintiff  is  allowed  to  recover.  We  do  not  think  this  conten- 
tion can  be  maintained.  The  referee,  in  determining  what  would  be  a  reason- 
able compensation  for  the  plaintiff's  services,  found  a  certain  sum  due  the 
plaintiff  yearly,  and  diminished  this  sum  by  whatever  he  bad  received  in  pay- 
ment, and  allowed  interest  on  the  balance  from  the  end  of  the  year.  This 
was  his  method  of  ascertaining  the  sum  which  the  plaintiff  reasonably  deserved 
to  receive  as  compensation  for  his  services  for  the  plaintiff.  Ko  question  of 
a  demand,  or  the  necessity  of  a  demand,  before  the  allowance  of  interest, 
arises  upon  the  facts  reported  by  the  referee.  His  method  of  ascertaining  the 
sum  which  the  plaintiff  reasonably  deserves  to  receive  as  compensation  for 
his  services  makes  the  interest  on  the  balance  due  yearly  a  part  of  the  sum 
total,  as  much  as  the  yearly  balances.  The  judgment  of  the  county  court  is 
afQrmed. 


Kino  t>.  Cummins  et  cd. 

(Supreme  CovH  of  Vermont    Washington.    December  19, 1887.) 

Equftt— Assignment— Settiwo  Aside— Mental  Incapacity— Undue  Influewcb. 

Defendant's  intestate  executed  an  assignment  of  her  expectancy  in  her  sister^s  es- 
tate to  secure  oertahi  indebtedness  claimed  to  be  due  from  her  to  the  assignee.  It 
appeared  that  at  the  time  of  the  execution  of  the  assignment  she  was  90  years  old. 
and  her  memory  was  seriously  impaired;  that  she  had  not  sufficient  memory  and 
mental  viflror  to  understand  whether  she  owed  the  dehts  or  not;  that  she  could  not 
distinffuiflh  between  her  own  debts  and  those  of  others,  and  aUowed  debts  to  be  in- 
cluded in  the  assignment  simply  on  the  allegation  of  the  creditor  that  they  were  aU 
right;  that  a  large  amount  of  uie  debts  so  mcluded  were  mere  guess-work  of  the 
assignee,  and  not  based  upon  any  known  agreement;  that  she  was  influenced  by  her 
son  to  sign  the  assignment;  that  the  inducement  was  that  she  could  always  be  with 
her  son,  who  had  always  kept  her  supplied  with  Uquor.  Held,  that  this  was  such  a 
showing  of  mental  incapacity  and  undue  influence  as  warranted  setting  aside  the  as- 
signment.1 

Appeal  from  chancery  court,  Washington  county;  Powers,  Chancellor. 

In  equity.  This  action  was  brought  by  Clark  King,  administrator  with  the 
will  annexed  of  the  estate  of  Lucinda  Cutler.  The  defendants,  A.  O.  Cum* 
mins,  administrator  of  the  estate  of  Henry  Cummins,  and  Timothy  Davis,  ad- 
ministrator of  the  estate  of  Polly  Gould,  interpleaded;  the  purpose  of  the  ac* 
tion  being  to  set  aside  an  assignment  executed  by  Polly  Gould  and  her  son, 
John  Gould,  of  tlieir  expectancy  in  the  estate  of  Lucinda  Gould.  It  was  heard 
on  the  report  of  special  masters  at  the  September  term,  Washington  county, 
1886.  It  was  decreed  that  the  assignment  be  set  aside  and  held  for  naught. 
The  defendant  Cummins  appealed.  The  facts  as  found  by  the  report  of  the 
masters  are  as  follows: 

David  Grould  deceased  some  time  in  the  fall  of  1861,  leaving  a  will  whereby 
he  bequeathed  to  his  wife,  Polly,  a  life-estate  in  his  home  farm  in  East  Mont* 

'  As  to  when  equity  wiU  grant  relief  on  the  ground  of  fraud,  confidential  relations,  or 
undue  influence,  see  June  v.  WiUis,  80  Fed.  Rep.  11,  and  note. 
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pelier;  and  to  his  son,  John  Gould,  the  remainder,  subject  to  the  payment  bj 
John  of  certain  other  legacies  therein  named.  From  David's  decease,  Poll/ 
and  John  occupied  the  farm  together;  and  after  the  death  of  John,  in  1883, 
Folly  remained  upon  the  farm  until  late  in  the  fall  of  the  same  year,  when 
she  moved  to  Montpelier,  where  she  remained  until  her  death,  June  29, 1884, 
at  the  age  of  93  years  lacking  a  month.  Lucinda  Cutler,  a  sister  of  Polly 
Gould,  deceased  April  4,  1874,  leaving  a  will  providing  that  the  residue  of 
her  estate  after  the  payment  of  all  other  legacies  should  remain  in  the  hands 
of  her  executor,  or,  in  csise  of  his  death,  resignation,  or  inability,  in  the  hands 
of  a  trustee  to  be  appointed  by  the  probate  court,  for  a  term  of  10  years  after 
her  decease,  after  the  expiration  of  which  term  said  residue,  with  its  accumu- 
lations, "to  go  and  descend  to  her  legal  heirs,  to  be  divided  according  to  law;" 
which  will  waa  duly  probated,  and  Addison  Peck  appointed  executor,  who 
administered  for  a  time,  and  was  succeeded  by  Clark  King,  duly  appointed 
administrator  with  the  will  annexed.  April  80, 1872,  Polly  and  John  mort- 
gaged said  farm  to  Lucinda  Cutler  to  secure  their  note  of  that  date  for  the 
sum  of  $700.  August  22, 1873,  Polly  and  John  again  mortgaged  the  farm  to 
H.  W.  Heaton,  to  secure  two  notes  of  that  date, — one  for  the  sum  of  $720; 
one  for  the  sum  of  $115, — and  a  note  of  April  29, 1873,  for  the  sum  of  $103.50; 
all  signed  by  Polly,  and  the  first  and  last  named  by  John.  This  mortgage  also 
covered  a  piece  of  land  in  Montpelier  known  as  the  ''Somerby  Place, "  of  which 
Polly  then  owned  an  undivided  half.  August  22, 1873,  Polly  and  John  again 
mortgaged  said  home  farm  to  Bennison  Taft  to  secure  a  note  of  that  date  for 
the  sum  of  $790.  September  19,  1874,  John  executed  still  another  mortgage 
of  the  farm  to  Avery  Cummins,  to  secure  a  note  of  that  date  signed  by  him 
for  the  sum  of  $800.  The  mortgage  to  Dennison  Taft,  at  some  time  after  its 
execution,  came  into  the  hands  of  William  N.  Peck,  and  was  by  him  fore- 
closed at  September  term  of  Washington  county  court  of  chancery,  1875,  at 
which  term  decree  was  passed,  with  one  year's  redemption,  expiring  Novem- 
ber 10,  1876.  Neither  Polly  and  John  nor  Cummins  redeemed,  and  the  de- 
cree became  absolute  as  against  Polly  and  John  and  Avery  Cummins.  Soon 
after  the  decree  became  absolute,  Henry  M.  Cummins  purchased  the  rights  of 
said  Peck,  taking  from  him  a  quitclaim  deed  of  the  farm,  dated  May  3,  1877; 
and  March  1,  1877,  said  Henry  M.  also  received  a  deed  from  Polly  and  John 
of  the  "Somerby  Place," — a  quitclaim  deed.  The  incumbrances  prior  to  the 
Taft  mortgage  still  existed,  and  Henry  M.  paid  to  the  executor  of  Lucinda 
Cutler  and  to  said  Heaton  their  claims,  and  so  secured  to  himself  absolute  title 
to  the  farm.  The  amount  of  incumbrances,  including  the  decree,  at  the  date 
of  the  expiration  of  the  decree,  was  $3,019.43.  After  Henry  became  the 
owner  of  the  farm  in  the  manner  above  narrated,  Polly  and  John  continued 
to  occupy  the  farm  Just  as  they  had  done  before,  presumably  under  some  ar- 
rangement with  Henry  M. ;  but  what  that  arrangement  was  cannot  be  stated, 
as  there  was  neither  writing  nor  living  witness  produced  with  definite  knowl- 
edge to  tell.  All  that  was  shown  about  this  is  learned  from  defendant  A.  O. 
Cummins,  who  was  a  witness  in  his  own  behalf,  and  who  had  some  knowl- 
edge in  a  general  way  of  his  brother  Henry's  affairs,  and  he  supposes  the  ar- 
rangement to  have  been  that  Polly  and  John  were  to  pay  Henry  M.  6  per  cent, 
on  the  money  invested  by  him  in  the  farm,  and  were  permitted  to  stay  there 
at  the  sufferance  of  Henry  M. ;  he  being  the  absolute  owner.  Henry  M.  Cum- 
mins deceased  about  August  8,  1881,  and  immediately  thereafter  A.  O.  Cum- 
mins was  duly  appointed  administrator  of  his  estate.  Among  Henry  M. 
Cummins*  papers  his  said  administrator  found  the  two  smaller  notes  described 
in  the  Heaton  mortgiige,  and  a  note  for  the  sum  of  $1,000,  dated  December 
1,  1876,  payable  to  Henry  M.  on  demand,  signed  by  Polly  and  John,  and  wit- 
nessed by  F.  V.  Randall.  This  note  was  called  in  the  trial  "the  Randall 
note."  The  $115  Heaton  note  was  payable  to  Heaton  or  order,  and  when 
found  by  A.  O.  Cummins  did  not  bear  Heaton^s  indorsement.    A.  O.  Cum* 
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mins  procured  Mr.  Heaton  to  indorse  this  note  without  recourse  after  Henry's 
death,  and  after  the  making  of  the  assignment  hereinafter  spoken  of.  Within 
two  or  three  days  after  the  death  of  Henry  M.,  A.  O.  Cummins,  having  then 
been  appointed  administrator,  went  up  to  the  farm,  and  had  an  interview 
with  John  about  tiiese  matters,  and  also  made  some  general  talk  with  Polly 
about  her  remaining  on  the  farm,  and  about  paying  for  the  use  of  the  farm. 
Subsequently  A.  O.  Cummins  had  two  or  more  interviews  with  John  at  Mont- 
pelier  in  relation  to  the  business,  and  it  was  suggested  that  John  and  his 
mother  make  an  assignment  of  their  expectancy  in  the  estate  of  Lucinda  Cut- 
ler to  secure  the  said  Cummins  for  the  past  indebtedness,  and  for  their  future 
occupancy  of  the  farm;  and  so  it  was  arranged  between  Cummins  and  Jolm 
that  Cummins  should  come  up  to  the  farm,  and  have  writings  executed  to  ac- 
complish that  purpose.  According  to  this  arrangement  with  John,  on  De- 
cember 13,  1881,  a  time  previously  agreed  upon  between  Cummins  and  John, 
Oummins,  with  a  lawyer,  repaired  to  the  farm  to  consummate  the  business. 
On  that  day,  at  the  farm,  Polly  and  John  executed  to  A.  O.  Cummins,  as  ad- 
ministrator of  the  estate  of  Henry  Cummins,  in  writing,  under  seal,  an  as- 
signment of  all  their  interest  in  the  estate  of  Lucinda  Cutler,  with  power  of 
attorney  to  receive  and  receipt  for  such  sum  as  should  be  coming  to  them,  or 
either  of  them,  from  the  administrator  of  Lucinda  Cutler's  estate  to  an  amount 
suflicient  to  pay  said  Cummins  the  indebtedness  therein  named.  The  indebt- 
edness named  in  the  assignment  is  the  said  '* Randall  note,"  the  said  two 
smaller  notes  named  in  the  Heaton  mortgage,  a  note  of  $1,250,  that  day  exe- 
cuted by  said  Polly  and  John  to  A.  O.  Cummins,  administrator,  and  such  fur- 
ther indebtedness  as  should  arise  under  a  lease  of  the  farm  that  day  executed, 
and  hereinafter  more  particularly  described.  At  the  same  time  A.  0.  Cum- 
mins, administrator,  executed  to  Polly  a  lease  of  the  farm  from  that  time  to 
the  first  day  of  April,  1884, — about  the  time  the  10  years  after  the  death  of 
Lucinda  Cutler  would  expire,— with  a  provision  that  it  should  terminate  at 
all  events  with  the  death  of  Polly,  at  an  annual  rental  of  $175.  After  Polly's 
death,  Timothy  Davis  was  duly  appointed  administrator  of  her  estate.  Said 
Davis  claimed  from  Clark  King,  administrator  with  the  will  annexed  of  Lu- 
cinda Cutler,  whatever  was  coming  to  Polly  as  heir  of  Lucinda  Cutler;  and 
A.  O.  Cummins,  administrator,  claimed  the  same  by  virtue  of  said  assign- 
ment. Thereupon  King  brought  the  bill  in  this  case,  and  the  court  ordered 
the  said  Davis  and  Cummins  to  interplead,  and  these  masters  were  appointed 
to  hear  them.  King  has  paid  into  court  the  fund  here  in  controversy,  being 
the  sum  of  $3,370.80.  Upon  either  side  was  introduced  a  great  number  of 
witnesses,  who  gave  their  opinion  respecting  Polly's  mental  and  physical  con- 
<lition  during  the  last  10  years  of  her  life,  with  more  or  less  detail  of  her  cir- 
cumstances and  surroiindings. 

From  this  testimony  is  found:  Up  to  within  15  years  of  her  death,  Polly 
was  a  woman  of  more  than  ordinary  business  capacity  and  understanding. 
John  was  her  only  living  son,  and  for  him  she  entertained  great  affection, 
and  in  him  had  great  confidence.  He  was  addicted  to  the  excessive  use  of  in- 
toxicating liquor,  and  was  "easy  going"  and  shiftless.  Polly  herself  loved 
strong  drink,  and  sometimes  partook  of  it  to  intoxication.  John  ministered 
to  his  mother's  desire  in  this  behalf,  and  furnished  her  with  her  "  warm 
<lrink, "  as  she  called  it.  The  masters  think  that  this  attention  on  his  part  in 
nowise  diminished  her  affection  for  or  confidence  in  him.  In  1883,  during 
John's  last  sickness,  some  of  the  neighbors  called  the  attention  of  the  over- 
seer of  the  poor  of  the  town  to  the  fact  that  Polly  was  in  need;  whereupon 
he,  with  one  of  the  selectmen,  went  to  the  farm  to  look  into  the  matter,  and 
interviewed  Polly  respecting  her  needs  and  situation.  Polly  insisted  to  them 
that  she  had  everything  she  wanted,  except  that  since  John  iiad  been  sick  she 
had  no  one  to  bring  her  her  **  warm  drink."  Thd  fact  is  that  at  that  time  she 
was  not  comfortably  provided  for.    The  overseer  at  that  time  did  nothing  for 
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her  relief,  and,  as  far  as  appeared,  never  did.  This  was  after  the  execution 
of  the  assignment,  bat  her  condition  of  mind  then  was  not  substantially  dif- 
ferent from  what  it  was  at  the  time  of  the  assignment.  Polly  was  induced 
to  execute  the  assignment  by  John.  Cummins*  negotiations  were  mostly 
with  John,  and  John  influenced  his  mother. 

On  that  thirteenth  day  of  December,  1881,  Polly's  memory  of  recent  events 
was  seriously  impaired,  though  better  touching  occurrences  of  her  earlier 
years,  as  is  said  to  be  often  the  case  with  old  people.  She  was  laboring  under 
the  impression  that  she  was  going  to  get  the  whole  of  the  Lucinda  Cutler  estate, 
amounting  to  about  $17,0(K),  when  the  10  years  expired;  and  although  Mr. 
Cummins,  in  the  interview  when  said  assignment  wa^  executed,  told  her  that 
she  would  not,  that  the  children  of  the  brothers  and  sisters  would  share  in  it, 
she  still  persisted  in  the  belief  that  she  would  get  the  whole  of  it,  and  Mr. 
Cummins  could  not  make  her  see  it  otherwise.  The  inducement  held  out  to 
her  for  executing  the  assignment  was  that  she  could  remain  on  the  farm ;  and 
her  desire  to  do  so,  with  John  as  her  companion,  was  the  consideration  in  her 
mind  that  obscured  all  others.  She  understood  that  the  signing  of  those  papers 
obligated  her  to  the  payment  of  the  indebtedness  named  therein,  and  pledged 
her  interest  in  her  sister's  estate  for  such  payment.  She  could  distinguish  in 
her  mind  the  difference  between  one  sum  of  money  and  another,  but  she  had 
not  sufficient  memory  and  mental  vigor  to  understand  in  a  reasonable  manner 
whether  she  owed  the  debts  named  in  the  aasigninent,  or  whether,  in  justice 
and  equity,  she  ought  to  pay  them.  The  note  of  $1,250  was  written  by  Mr. 
Cummins'  attorney;  its  amount  was  by  him  (Cummins)  calculated  as  the 
sum  due  for  the  rent  of  the  farm  from  the  date  the  Peck  decree  became  ab> 
solute  to  the  first  day  of  December,  1881.  Cummins  computed  the  rent  ac^ 
cording  to  his  understanding  of  what  the  arrangement  was,  not  that  he  defi- 
nitely knew  what  the  arrangement  was,  but,  as  hereinbefore  stated,  that  he 
supposed  that  it  was  that  Polly  and  John  were  to  pay  6  per  cent,  interest  on 
the  money  by  Henry  M.  invested  there.  Polly,  by  reason  of  her  age  and  con- 
sequent impaired  memory,  did  not  have  a  reasonable  comprehension  of  this 
accounting,  or  a  reasonable  judgment  as  to  whether  it  was  right  or  wrong. 
Although  the  matters  there  considered  at  some  time  may  have  been,  and  prob- 
ably were,  within  her  full  knowledge,  she  had  not  at  that  time  sufiicient  mem- 
ory to  call  them  up,  or  sufficient  judgment  to  reasonably  consider  them.  She 
accepted  the  amount  because  they  told  her  it  was  right.  The  masters  do  not 
think  that  John  himself,  who  was  present  that  day,  had  a  very  inteUigent 
comprehension  of  the  details  of  that  business,  though  it  is  not  claimed  that  he 
was  incapacitated  from  transacting  business  affairs.  It  is  not  insinuated  that 
Mr.  Cummins  intended  any  wrong,  but  it  is  stated  that  the  making  up  of  the 
•1,250  note  was  in  a  great  measure  "guess-work"  on  his  part.  The  circum- 
stances surrounding  the  parties  at  and  about  the  date  of  the  "Randall  note" 
suggested  to  the  mind  of  the  masters  some  doubt  as  to  whether  Henry  M.  pre- 
served that  note  as  a  subsisting  debt  against  Polly  and  John.  The  evidence 
presents  to  the  minds  of  the  masters  the  conjecture  that  that  note  was  given 
at  the  time  Henry  M.  purchased  the  Peck  decree  with  a  view  then  entertained, 
but  afterwards  abandoned,  that  new  notes  should  be  given  for  all  ttiat  Henry 
M.  should  pay  out  to  redeem  the  farm;  Polly  and  Joljn  still  retaining  an  equi- 
table interest  in  the  property.  This  note  was  mentioned  to  Polly  at  the  time 
of  the  making  of  the  assignment,  and  she  was  informed  that  it  was  named 
therein.  The  masters  do  not  think  that  Polly  was  at  that  time  of  sufficient 
memory  to  reasonably  understand  what  that  note  was  given  for. 

8,  C.  Shurtlefff  for  defendant  Cummins. 

The  only  infirmity  found  is  lack  of  memory.  If  Polly  Gould  understood 
what  she  was  doing  and  the  Effect  of  her  act,  of  what  consequence  is  it  whether 
she  understood  other  things  reasonably  or  unreasonably?    The  issue  in  this 
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case  is  the  same  as  in  Allore  y.  Jewell,  94  U.  S.  506.  Imbecility  or  weakness 
of  mind,  not  amounting  to  idiocy  nor  lunacy,  is  not  alone  sufficient  to  avoid  a 
deed.  Jacksofi  v.  King,  4  Cow.  207;  Smith  v.  Beatty,  2  Ired.  Eq.  456.  Un- 
less there  is  inadequacy  of  eonsideration,  or  some  other  evidence  of  fraud,  im- 
position, or  overreachery,  any  degree  of  imbecility  or  insanity,  short  of  total 
business  incapacity,  will  not  suffice  to  avoid  a  contract.  Henderson  v.  Jfo- 
Qregor,  80  Wis.  78;  Darnell  v.  Rowland,  80  Ind.  842;  Henry  v.  Ritenour,  81 
Ind.  136;  Hall  v.  Perkins,  8  Wend.  626;  Odell  v.  Buck,  21  Wend.  142;  Petrie 
V.  Shoemaker,  24  Wend.  85;  Pers(m  v.  Warren,  14  Barb.  488 ;  Hirsch  v.  Trainer, 
8  Abb.  X.  C.  274;  deanoater  v.  Kimler,  43  111.  272;  Sheldon  v.  Harding,  44 
111.  74;  Famam  v.  Brooks,  9  Pick.  212;  Beller  v.  Jones,  22  Ark.  92;  Mann  v. 
Batterly,  21  Vt.  326.  Absolute  soundness  of  mind  is  not  necessary  to  enable 
one  to  make  a  valid  conveyance;  it  is  sufficient  if  the  mind  comprehend  fully 
the  import  of  the  particular  act.  Rippy  v.  Qant,  4  Ired.  £q.  Id.  448;  Miller  v. 
Craig,  86  III.  109;  Denr^ett  v.  Bmr^tt,  44  N.  H.  581;  Hwey  v.  Hobson,  55 
Me.  256;  Speers  v.  Setoell,  4  Bush,  289;  Creagh  v.  Blood,  2  Jones  &  L.  509. 

Pitkin  (§  Hitse  and  Senter  <§  Kemp,  for  defendant  Davis. 

As  to  the  measure  of  her  capacity,  the  rule  is  that  she  must  have  had  enough 
to  enable  her  to  understand  and  comprehend  in  a  reasonable  mannet  the  nat- 
ure and  eif ect  of  the  business  which  she  was  doing.  Stewart  v.  Flint,  59  Vt. 
144,  8  Atl.  Rep.  801.  Or.  according  to  HUl  v.  Day,  34  N.  J.  Eq.  150,  affirm- 
ing Lozear  v.  Shields,  23.  N.  J.  Eq.  509,  where  there  is  no  reason  to  suspect 
fraud,  the  test,  where  mental  incapacity  is  charged,  is,  ''did  the  person  whose 
act  is  challenged  possess  sufficient  mind  to  understand  in  a  reasonable  manner 
the  nature  and  effect  of  the  act  he  was  doing,  or  the  business  he  was  transact- 
ing?" Or,  according  to  Lord  Hale,  "did  she  know  what  she  was  about?" 
Stewart  v.  Flint,  supra,  and  cases  there  cited.  The  whole  case  shows  Polly's 
condition  at  the  time  of  the  assignment  to  have  been  one  of  great  and  real 
mental  weakness;  and,  "in  a  case  of  real  mental  weakness,  a  presumption 
arises  against  the  validity  of  the  transaction,  and  the  burden  of  proof  rests 
upon  the  party  claiming  the  benefit  of  the  conveyance  or  contract  to  show  its 
perfect  fairness,  and  the  capacity  of  the  other  party. "  2  Pom.  Eq.  Jur.  §  947 ; 
Baker  v.  Monk,  38  Beav.  419 ;  Wartmiberg  v.  Spiegel,  81  Mich. 400;  Bigelow^ 
Fraud,  282;  Kerr,  Fraud  &  M.  189, 190;  Bailey,  Onus  Proband!,  353.  In  addi- 
tion to  real  mental  weakness,  there  must  be  substantial  inadequacy  of  consid- 
eration, or  undue  influence,  or  certain  fiduciary  relations  between  the  parties. 
Among  the  relations  named  above  as  fiduciary,  which  include  all  those  where 
there  is  influence  on  one  side,  and  confidence  on  the  other,  are  those  of  parent 
and  child,  guardian  and  ward,  attorney  and  client.  Tate  v.  WiMiamson,  L. 
B.  2  Ch.  55,  quoted  in  2  Pom.  Eq.  Jur.  §  956. 

The  report  finds  "Polly  was  induced  to  execute  the  assignment  by  John. 
CumminsV  negotiations  were  mostly  with  John,  and  John  influenced  his 
mother. ''  It  is  such  a  finding  as,  taken  with  the  degree  of  weakness  found  in 
Folly,  and  the  knowledge  Cummins  had  of  her  condition,  and  the  inducements 
and  influences  that  would  control  her,  make  it  incumbent  on  Cummins  to 
show  the  fairness  of  the  transaction,  the  capacity  of  PoUy  toact  independently, 
or  that  she  had  competent  independent  advice.  The  following  cases  show 
that  even  imputed  undue  influence  would  put  this  burden  on  Cummins.  3 
Jiead.  Cas.  Eq.  128;  Watsonv.  Rodwell,  27  Moak,  Eng.  B.  417,  note;  Smee^. 
8mee, 82 Moak,  Eng.  B. 321,  note;  Huguenin  v.  Baseley,  14  Yes.  Jr.  278;  Mait* 
land  V.  Irving,  15  Sim.  487;  Maitland  v.  Backhouse,  16  Sim.  58;  Espey  v. 
Lake^  10  Hare,  261;  Archer  v.  Hudson,  7  Beav.  551;  Cooke  v.  Lamoite,  15 
Beav.  234;  Hoghton  v.  Hoghton,  Id.  278;  Blackie  v.  Clark,  Id.  595;  Coh^ 
hett  V.  Brock,  20  Beav.  524;  Berdoe  v.  Dawson,  34  Beav.  603;  Baker  v.  Brad- 
ley, 7  De  Gex.,  M.  &  G.  597;  Lyon  v.  Hume,  L.  B.  6  Eq.  655;  Kempson  v. 
AshbeSf  10  Ch.  App.  15;  Bainbrigge  v.  Browne,  18  Ch.  Div.  188;  Ross  v. 
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Ro98,  6  Hun,  80;  Leighton  y.  Orr,  44  Iowa»  679;  IToble^s  AdmW  ▼.  Mosa^  1 
■South.  Rep.  217. 

One  claiming  under  conveyance  of  an  expectancy  must  show  afflrmatiTelj 
its  perfect  fairness,  and  that  a  full  and  adequate  consideration  was  paid.  2 
Pom.Eq.Jur.  §953;  1  Story,Eq. Jur.836;  Bigelow, Fraud, 274;  BronUeyr. 
Smith,  26  Beav.  664;  3  Chit.  £q.  Dig.  2794,  and  cases  there  cited;  Hill.  Tnu- 
tees»  238,  and  note;  Adams,  £q.  (5th  Amer.  Ed.)  372;  Bailey,  Onus  Pro- 
bandi,  352. 

Boss,  J.  The  contention  is  between  the  interpleading  defendants, — ^Daflj 
JM  the  representative  of  Polly  Gould's  estate,  and  Cummins  as  the  represents- 
tive  of  Henry  M.  Cummins*  estate, — and  is  whether  Polly  (>ould,  December 
13, 1881,  possessed  sufficient  mental  capacity  to  make  binding  the  transaction 
then  entered  into  by  her  with  the  defendant  A.  O.  Cummins.  She  was  then 
nearly  90  years  old,  and  her  mental  faculties  much  enfeebled  and  obscured. 
The  measure  of  capacity  required  to  made  a  binding  contract  was  recently 
before  this  court,  sitting  in  full  bench  at  the  last  general  term,  in  Stewart  ?. 
Flint,  59  Vt.  144,  8  AtL  Hep.  801.  It  is  there  held  that  the  party  must  pos- 
sess capacity  enough  to  enable  her  to  understand  and  comprehend  the  nature 
and  effect  of  the  business  she  was  doing.  The  masters  have  found  that  on 
the  day  of  executing  the  assignment  of  her  expectancy  in  her  sister's  estate 
''Polly  ^8  memory  of  recent  events  was  seriously  impaired,  though  better  touch- 
ing occurrences  of  her  earlier  years,  as  is  said  to  be  often  the  case  with  oM 
people."  "She  was  laboring  under  the  impression  that  she  was  going  to  gel 
the  whole  of  the  Lucinda  Cutler  estate,  amounting  to  about  $17,000,  when 
the  ten  years  expired;  and  although  Mr.  Cummins,  in  the  interview  when  said 
assignment  was  executed,  told  her  tliat  she  would  not,  that  the  children  of 
the  brothers  and  sisters  would  share  in  it,  she  still  persisted  in  the  b^ief  that 
she  would  get  the  whole  of  it,  and  Mr.  Cummins  could  not  make  her  see  oth- 
«rwise.  The  inducement  held  out  to  her  for  executing  the  assignment  was 
that  she  could  remain  on  the  farm;  and  her  desire  to  do  so,  with  John  as  her 
companion,  was  the  consideration  in  her  mind  that  obscured  all  others.  She 
understood  that  the  signing  of  those  papers  obligated  her  to  the  payment  of  ths 
indebtedness  named  therein,  and  pledged  her  interest  in  her  sister's  estate foi 
such  payment.  She  could  distinguish  in  her  mind  the  difference  between  one 
sum  of  money  and  another;  but  she  had  not  sufficient  memory  and  mental 
vigor  to  understand  in  a  reasonable  manner  whether  she  owed  the  debts  named 
in  the  assignment,  or  whether,  in  justice  and  equity,  she  ought  to  pay  them." 
The  statement  of  her  capacity  in  this  quotation  from  Uie  report  is  not,  in  sub- 
stance, changed  or  varied  by  the  other  statements  in  the  master's  repent 
While  she  understood  the  effect  of  the  transaction  in  which  she  was  engaged, 
did  she  understand  and  comprehend  its  nature?  We  think  she  did  not.  Sbs 
did  not  comprehend,  and  in  her  then  condition  could  not,  whether  she  owed 
the  debts  she  was  binding  herself  to  pay,  nor  whether  they  were  of  such  a 
nature  that,  in  justice  and  equity,  she  ought  to  bind  herself  to  pay  them.  In 
other  words,  she  had  not  sufficient  mental  capacity  to  distinguish  her  own 
debts  from  the  debts  of  others,  nor  to  discriminate  whether  they  were  of 
such  a  character  that  they  equitably  and  justly  belonged  to  her  to  pay,  or  had 
A  moral  claim  on  her  for  payment.  She  was  without  determining  capacity  in 
herself,  and  the  judgment  which  she  once  possessed  was  gone.  She  did  not, 
and  could  not,  be  made  to  understand  her  rights  in  her  sister's  estate;  and  ber 
desire  to  be  with  her  son  John  as  her  companion  was  a  consideration  in  ber 
mind  that  obscured  all  others,  and  that  was  the  inducement  heid  out  to  her 
for  executing  the  assignment.  This  last  indicates  that  undue  influence  was 
taken  of  her  desire  to  be  with  John  as  her  companion,  and  partake  of  *'tbe 
warm  drink"  which  he  furnished.  Whether  this  undue  influence  was  exr 
erted  by  Mr.  Cummins  or  John  is  left  in  doubt  by  the  report  of  the  masters; 
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bat,  by  whicheyer  exerted,  it  controlled  her,  rather  than  a  reasonable  com- 
prehension of  the  nature  of  the  transaction, — of  the  property  she  possessed^ 
even  in  prospect,  and  of  its  application  or  assignment  for  the  payment  of  her 
own  debts,  or  of  the  debts  of  others,  which  had  some  just  and  equitable  claim 
upon  her  for  payment, — in  executing  the  assignment.  The  assignment  must 
therefore  be  set  aside.  Whether  the  estate  of  Henry  M.  Cummins  has  a  valid 
claim  against  her  estate  for  the  use  of  the  farm  from  December,  1881,  to 
April,  1884,  notwithstanding  her  incapacity  to  enter  into  a  valid  contract,  ia 
not  presented  for  consideration,  and  no  opinion  is  expressed  in  regard  thereto* 
Tiie  decree  of  the  court  of  chancery  is  affirmed,  and  the  cause  remanded. 


KsMBLB  V.  Kemble  et  al. 

{Court  of  Chancery  of  New  Jersey.    December  20, 1887.) 

PiLBTrnoN^IxpossiBUjTT  or  DoiKO  Equal  Justiob— Unoxbtain  Location  or  Hih- 

1SRAL8. 

In  a  suit  for  partition  of  lands,  where  it  appeared  that  there  were  valuable  min- 
eral deposits  beneath  the  surface,  but  their  exact  locality,  extent,  or  value  wm  un- 
oertaiUf  rendering  it  impossible  to  do  equal  justice  between  the  parties,  heldy  that 
under  act  N.  J.  April  20, 1885.  providing  that  a  division  or  partition  is  not  to  be 
made  tf  It  will  work  great  prejudice  to  tne  owners,  the  court  would  not  decree  a  pai^ 
tition. 

Bill  for  partition. 

Mr.  Van  Blarcom,  for  complainant.    If.  JR.  Kemble,  for  defendants. 

Bird,  Y.  G.  The  bill  in  this  case  is  filed  for  the  partition  of  lands.  The 
enly  question  involved  is,  whether  partition  can  be  made  without  great  preju* 
dice  or  not;  or,  if  partition  cannot  be  made  so  tliat  each  of  the  defendants 
can  have  the  share  to  which  he  is  entitled  in  the  land,  whether  a  partial  par* 
tition  can  be  made  by  giving  four  of  them,  who  are  entitled  to  four-eighths, 
their  shares  in  the  land  in  one  parcel,  and  by  making  division  of  the  ottier 
parcel  according  to  the  interests  of  the  other  owners.  The  number  of  acres 
described  is  d2.  It  is  claimed  that  there  are  extensive  valuable  mineral  de- 
posits beneath  the  surface;  but  it  is  not  certain  as  to  their  exact  locality,  and 
it  is  uncertain  as  to  their  extent  or  value.  But  the  allegation  of  their  exist- 
ence creates  the  difficulty  which  has  caused  me  to  hesitate  at>out  disposing  of 
the  case;  for  plainly,  if  the  mineral  deposits  be  what  they  are  claimed  to  be» 
on  the  one  hand,  and  there  could  be  an  equal  distribution  of  them  under  the 
law,  it  would  be  the  duty  of  the  court  to  make  division  of  the  inheritance. 
Tills  right,  so  long  recognized,  is  cherished  as  of  great  importance,  and  I 
think  courts  never  fail  to  give  it  due  weight  in  the  consideration  of  every 
such  question.  But  while  this  is  so,  the  possibility  of  doing  injustice,  by  the 
division  of  land  under  such  circumstances,  gave  rise  to  the  statute  which  pro- 
vides against  division  when  it  cannot  be  done  without  great  prejudice.  An 
effort  was  made  to  fix,  with  some  certainty,  the  location  of  the  minerals;  but» 
for  all  judicial  purposes,  it  seems  to  me  that  there  was  an  entire  failure,  and 
only  presented  more  strongly  the  difficulty  under  which  I  am  laboring;  that 
l8,  tiie  uncertainty  of  making  a  division  without  doing  great  injustice  to  some 
of  the  parties.  If  one-half  of  it  were  to  be  assigned  to  the  four  part  owners, 
they  might  get  all  of  the  mineral  deposits.  The  testimony  satisfies  me  tlint 
that  is  possible.  And  yet  I  think  it  is  possible  that,  in  making  a  division,  a 
smaller  portion  than  one-half  might  possibly  contain  the  larger  portion  of  the 
mineral  deposits.  These  statements  are  sufficient  to  satisfy  the  mind  that  the 
action  of  a  court  would,  in  all  probability,  impose  a  great  disadvantage  upon 
one  or  more  of  the  tenants  in  common.  It  is  plain,  therefore,  that  I  cannot 
proceed  under  the  act  of  April  20,  1885,  and  give  to  any  two  or  more  of  the 
parties  to  this  suit  any  portion  of  these  lands,  and  order  the  rest  to  be  sold, 
without  encountering  and  violating  provisions  of  the  act  which  says  in  so 
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many  words  that  a  dfyision  or  partition  is  not  to  be  made  if  it  wQl  work  great 
prejudice  to  the  owners. 
I  will  advise  a  decree  in  accordance  with  these  views. 


Conway  et  al.  u.  Wilson. 
(Ccwt  of  Chcmoery  of  New  Jersey,    December  80, 1887.) 

1.  Equitt— Pleading — ^Motion  to  Strikb  Out  Answer. 

On  motion  to  strike  out  the  answer,  where  the  langaaae  of  the  notice  recited  that 
the  answer  was  not  responsive  to  the  bill,  set  up  no  defense  thereto,  and  admitted 
all  the  equity  of  the  bill,  heldy  the  motion  was  too  broad,  and  was  properly  over- 
ruled. 

2.  Execution— LBVT—RsLEAsa  of,  to  Debtob— Presumption  op  Satispaction. 

The  answer  to  a  bill  to  foreclose  a  chattel  mortgage  set  forth  that  the  compUdnaat 
proceeded  at  law,  and  recovered  a  judgment  for  the  amount  due  on  his  claim,  and 
then  issued  an  execution,  and  levied  upon  the  mortgaged  goods,  together  with  others 
not  covered  by  his  mortgage,  and  without  selling  or  realizing  anything  therefrom, 
directed  the  sheriff  to  release  all  the  goods  levied  upon  to  the  aef  endant  j  and  there- 
fore complainant,  having  once  had  a  levy  on  goods  enough  to  satisfy  his  claim,  his 
demand  was  presumed  to  be  satisfied.  HeloL  this  rule  could  not  apply  where  the 
defendant  himself  had  received  and  retained  the  goods. 
8.  Save— Exemption— Under  Foreclosure  op  Chattel  Mortgage. 

The  right  of  exemption  from  execution  sale  is  purely  statutory,  and  in  New  Jersey 
has  not  been  extended  to  sales  under  foreclosure  of  chattel  mortgage. 

Bill  to  foreclose  chattel  mortgage. 

On  motion  to  strike  out  answer.    The  facts  appear  in  the  opinion. 
/.  W,  Morgan  and  E.  A.  Armstrong^  for  complainants.    /.  W,  Wartmant 
for  defendant. 

Bird,  Y.  0.  The  motion  to  strike  out  goes  to  the  whole  answer,  and  in  the 
language  of  the  notice  is  because  ''(1)  that  said  answer  is  not  responsive  to 
the  allegations  of  the  bill  of  complaint,  and  does  not  set  up  any  defense  to  said 
bill  of  complaint;  (2)  that  said  answer  admits  all  the  equity  claimed  in  the 
bill.'*  The  last  reason  given  makes  it  most  plain  that  the  motion  is  too  broad. 
Where  the  complainant  expressly  charges  an  equity,  and  calls  upon  the  defend- 
ant to  answer  such  charge,  he  cannot  call  on  the  court  to  strike  all  th^answer 
out  because  it,  or  any  part  of  it,  admits  just  what  the  complainant  alle^;es. 
It  would  be  most  absurd  to  call  upon  the*  defendant  to  respond,  and  when  he 
does,  and  admits  the  claim ,  to  strike  out  all  his  admissions.  I  had  been  taught 
that  this  method  of  compelling  a  defendant  to  speak  was  one  of  the  great  ob- 
jects and  benefits  of  equity  pleading.  Therefore  I  cannot  say  that  the  whole 
answer  must  be  stricken  out.  Strictly  speaking,  I  might  rest  here;  but  as 
another  point  was  fully  discussed,  I  will  look  at  it. 

The  answer  sets  up  that  the  complainant  had  his  claim  secured  by  mortgage 
on  goods  and  chattels,  and  that  he  proceeded  at  law  and  recovered  judgment 
for  the  amount  due  on  his  claim,  issued  an  execution,  made  a  levy  on  the  same 
and  on  goods  other  than  those  covered  by  the  mortgage,  and  then,  without 
selling  or  realizing  anything  therefrom,  directed  the  sheriff  to  surrender  all 
the  goods  so  levied  on  to  the  defendant,  and  that  the  sheriff  did  so;  and  from 
the  facts  it  is  claimed  that  the  complainant  no  longer  has  any  claim.  Suppos- 
ing all  this  to  be  well  pleaded,  the  argument  is  that  the  complainant,  having 
once  had  a  levy  on  goods  enough  to  satisfy  his  demand,  his  demand  is  presumed 
to  be  satisfied.  The  defendant  relies  on  Freem.  Judgm.  §  475,  and  this  is 
the  general  rule.  Hanness  v.  Bonnell,  23  N.  J.  Law,  159;  Carr  v.  Weld,  19 
N.  J.  Eq.  319;  Banta  v.  McClennan,  14  N.  J.  Eq.  120;  and  Johnson  v.  Tuttle,  9 
N:  J.  Eq.  365.  But  this  rule  cannot  be  applied  when  the  defendant  himself  has 
received  the  goods  and  retains  them.  Hannessv.  Bonnell, 23N.  J.  Law,  159. 
He  cannot  have  the  consideration  and  the  security  both. 

Another  claim  presented  by  the  answer  is  the  same  exemption  from  the  mort* 
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gage  as  that  given  by  the  statutes  In  cases  of  execntions  in  favor  of  the  debtor. 
This  right,  in  case  of  executions,  is  pureiy  statutory,  and  counsel  admits  that 
the  legislature  has  not  extended  it  to  sales  under  foreclosure  of  chattel  mort- 
gages. There  seems  to  be  nothing  in  the  law  to  prevent  the  debtor  from  giv- 
ing, selling,  assigning,  or  mortgaging  any  or  all  of  his  goods  and  chattels; 
and  when  the  transaction  involves  an  adequate  consideration,  it  would  not  be 
upheld  as  equitable,  if  the  court  were  to  deprive  the  creditor  of  the  very  se* 
curity  for  which  he  gave  his  money.  This  branch  of  the  motion  is  to  strike 
out  the  whole  answer,  which  is  not  granted. 
The  complainant  is  not  entitled  to  costs. 


Tbttax  0.  White  et  ah 

(Court  of  Chancery  of  New  Jersey.    Beoember  81, 1887.) 

HosTOAGES— Death  of  Mobtoaobe— Rb-£xbcution  to  Mobtoaose's  Widow— Ctoii- 

8IDEBATI0N— BUBDBN  OF  PROOF. 

W.  took  a  mortgage  from  his  brother  for  money  loaned.  After  hlB  death,  his 
widow  procured  anotner  mortgage,  running  to  herself,  from  the  mortgagor,  aUeging 
that  the  money  loaned  was  hers,  and  surrenderingthe  first  mortgige.  W.*s  ad- 
ministrator sued  to  foreclose  the  first  mortgage.  Heldy  that  the  burden  of  proof 
was  on  the  widow  to  show  that  it  was  her  money,  and  not  that  of  her  husband,  and, 
having  f  aUed  to  do  that,  her  mortgage  must  be  held  null  and  void. 

Bill  to  foreclose  a  mortgage. 

Truax,  administrator  of  William  White,  deceased,  filed  this  bill  to  foreclose 
a  mortgage  given  by  Atlantic  White  to  complainant's  intestate,  making  Jane 
White,  wife  of  deceased,  party. 

A.  C.  HarUhomet  for  complainant.  Frederick  Parker,  for  defendant 
White. 

Bird,  Y.  G.  Atlantic  White,  being  indebted  to  William  White  in  the  sum 
of  $916.25,  gave  his  bond,  and  also  a  mortgage  upon  certain  real  estate,  to  se- 
cure its  payment  to  William  White.  After  the  death  of  William  While,  the 
complainant  obtained  letters  of  administration  upon  his  estate,  and  filed  a  bill 
to  foreclose  the  said  mortgage,  and  also  to  have  declared  null  and  void  another 
mortgage  which  was  given  by  said  Atlantic  White  upon  the  same  property  to 
the  widow  of  William  White  purporting  to  secure  the  same  money.  Mrsi 
White,  the  widow,  claims  that  this  $916.25  was  hers.  She  says  that  her  hus- 
band contracted  to  loan  this  money  to  his  brother,  Atlantic  White,  and  ob- 
tained permission  from  her  so  to  do;  A^tlantic  wanting  just  that  sum  of  money 
to  pay  his  proportion  of  the  purchase  money  of  the  lands  so  mortgaged.  She 
says  that  her  husband.  William,  came  to  her  and  told  her  that  he  had  promised 
Atlantic  that  he  would  furnish  him  with  that  amount  of  money  in  case  he 
bought  this  land,  and  asked  her  if  this  money  could  be  used  for  that  purpose, 
to  which  she  consented.  She  says  that  afterwards  she  gave  this  money  to  At- 
lantic White  herself,  and  informed  him  that  it  was  hers.  It  appears  that  the 
money  was  handed  to  Atlantic  before  the  papers  were  executed,  or  the  bond 
and  mortgage  gi  ven  as  security  therefor.  However,  when  the  bond  and  mort- 
gage were  executed  by  Atlantic,  they  were  drawn  to  William,  and  by  him 
taken  to  his  home  in  Brooklyn,  where  they  remained  until  after  his  death, 
which  occurred  in  a  few  months  thereafter.  Mrs.  White  insists  that  when  he 
brought  the  bond  and  mortgage  home  they  were  wrapped  in  paper;  that  he 
handed  them  to  her,  saying,  ''There is  the  bond  and  mortgage  for  the  money, " 
or  something  to  that  effect,  and  that  she  placed  them  in  a  drawer  where  her 
husband  kept  his  papers;  but  that  she  did  not  know  that  they  were  drawn  in 
her  husband's  name  until  after  his  death,  when  a  brother  of  hers,  upon  the 
inspection  of  them,  informed  her  of  that  fact.  This  important  fact  being 
known,  Atlantic  was  immediately  sent  for.  He  went  from  near  Asbury  Park 
to  Brooklyn,  and  was  there  prevailed  upon  to  consent  to  execute  a  second  bond 
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and  mortgage  for  a  like  sum.  Thej  proceeded  to  Freehold,  in  the  coanty  of 
Monmouth,  and  there  procured  a  bond  and  mortgage  to  be  drawn,  which  was 
executed  by  Atlantic  and  recorded,  the  first  bond  and  mortgage  being  then 
sunendered  to  Atlantic.  I  am  to  determine,  under  the  testimony,  wbetber 
Mrs.  White  is  entitled  to  this  bond  and  mortgage  asagainst  the  administrator 
of  her  husband,  William,  who  obtained  possession  of  the  first  bond  and  mort- 
gage, made  an  inventory  thereof,  and  caused  it  to  be  recorded.  Mrs.  White 
has  been  sworn.  Much  of  what  she  has  said  has  been  objected  to  as  illegal, 
because  it  pertains  to  conversations  and  transactions  by  and  between  bezielf 
and  her  deceased  husband,  of  whose  estate  the  complainant  is  administrator. 
To  her  testimony  respecting  these  conversations  and  these  transactions  the 
statute  seems  to  be  an  effectual  bar.  With  so  much  of  her  testimony  out  of 
the  case,  the  inquiry  seems  to  be  comparatively  limited.  Whose  money  was 
the  $dl6^.  She  declares  that  she  received  this  amount  of  money  from  her 
father;  niat  her  father,  in  making  division  of  his  estate  in  his  life-time,  gave 
her  so  much  of  it,  and  at  the  same  time  a  gold  watch,  in  all  making  the  gift 
about  $1,000.  This  money,  it  appears  from  her  own  statements,  she  kept  be- 
tween the  ticks  of  a  bed  on  which  she  and  her  husband  slept,  whicli  fact  she 
says  was  unknown  to  her  husband.  This  is  a  remarkable  statement,  when  it 
is  admitted  by  her  that  she  kept  a  bank-account  in  her  own  name,  and  that  all 
of  the  moneys  which  her  husband  earned  over  and  above  ^penses  were  given 
to  her  and  deposited  by  her  in  the  savings  Institution  where  all  their  monprs 
were  kept,  as  I  have  said,  in  her  name.  To  me,  it  seems  quite  inGT^ible,'if 
she  received  an  amount  of  money  from  her  father  equal  to  $900,  that  she  went 
to  the  precaution  of  making  deposits  of  all  the  small  sums  from  time  to  time 
that  her  husband  received  by  way  of  earningiv|ind  «ive  to  her  for  that  pur- 
pose, and  would  not  deposit  that  large  amount  also.  But  what  is  equallr 
characteristic  and  striking  in  the  taae  is  that  no  one  else  is  called  to  support 
the  defendant,  Mrs.  Jane  White,  with  respect  to  her  declarations  in  this  pir- 
ticular,  except  her  brother,  who  onlv  speaks  of  her  fj^ther  having  about  this 
amount  of  money  which  he  understood  was  for  Mrs.  White. 

But  supposing  that  she  had  $916.25,  Is  the  proof  at  all  clear  that  the  money 
loaned  by  her  husband  was  that  same  money?  The  burden  is  on  Mrs.  White. 
Taking  so  much  of  her  testimony  as  is  not  excluded  by  the  statute,  it  would 
appear  that  she  had  $916.25,  and  that  she  carried  Just  tliat  am4knt  from 
Brooklyn  to  Asbury  Park  in  a  stocking,  and  then  gave  it  to  AtlanAr  White, 
saying  to  him  that  that  was  the  money  her  father  had  given  to  her.  But  At- 
lantic says  she  did  not  see  him  alone,  and  pay  him  the  money.  He  says  that 
the  next  day  after  Jane  came  to  his  house,  her  husband  came,  and  that  be 
brought  a  satchel  out  of  the  room  which  he  and  his  wife  occupied,  and  that  he 
paid  him  the  money.  He  further  says  that  when  his  brother  paid  him  this 
money,  Jane  said  nothing  about  its  being  her  money.  Abigail  White,  a  sis- 
ter of  William  and  of  Atlantic,  says  that  Jane  had  the  satchel,  and  said  to  her 
that  she  wished  her  husband  would  come  and  take  care  of  the  money,  for  she 
didnU  want  to  be  bothered  with  it.  In  addition  to  this  William  took  the  bond 
and  mortgage  in  his  own  name,  and  carried  them  to  his  house,  and  banded 
them  to  his  wife,  who  immediately  placed  them  in  his  drawer,  where  he  kept 
his  private  papers,  among  such  papers,  without  examining  them  or  inquiring 
of  him  about  them.  There  they  remained  until  after  her  husband's  death 
without  inspection  of  them  by  her,  or  without  her  making  any  demand  for 
them.  I  am  aware  that  Abigail  and  Atlantic  are  interested  as  the  next  of  kin 
of  William,  as  Jane  Is  as  claimant  of  the  whele  fund;  but  after  giving  due 
consideration  to  this  fact,  and  all  the  other  facts  above  adverted  to,  I  cannot 
conclude  that  Jane  has  discharged  the  burden  resting  on  her  as  such  claimant. 

I  think  the  bill  was  properly  filed  by  the  complainant;  that  he  is  entitled  to- 
the  relief  prayed  for;  the  said  mortgage  given  by  Atlantic  to  Jane  being  nulL 
and  void.    I  will  so  advise,  with  costs. 
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In  re  Delaware  Bat  &  C.  M.  B.  Ck). 

(Covrt  of  Chancery  of  New  Jersey.    December  20,  1887.) 

1.   CONSTXTUTIONiLL  LaW— ExCLUfllVB  PBIYILEGES— RaILBOAD  AT  SbA-SiDB  RBSORT— RB- 
OSIVSB. 

Const.  N.  J.  art  4, 1 7,  subseo.  11,  proYides  tliat  the  leglslatiire  shall  not  pass  any 
priyates,  i)ecial,  or  local  law  ^granting  to  an^^  corporation,  association,  or  individual 
anyezclnsive  privilege,  immunity,  or  franchise  whatever.  ^  The  New  Jersey  act  of 
May  8, 1880,  provides  tnat  any  railroad  company  whose  road  is  constructed  at  any 
seaside  resort  not  exceeding  four  miles  in  length,  etc.,  shall  be  exempted  from  the 
"^provision  of  the  act  of  February  12, 1874,  (B^vislon,  p.  948,  S 160;)  that,  if  any  company 
fail  to  run  its  trains  on  any  part  of  its  road  for  10  aaj[B,  the  chancellor  may  appoint 
a  receiver,  etc  Held^  that  the  act  of  May  8,  1880,  is  unconstitutional  *,  affirming 
In  re  Railroad  Co.^  ante,  261. 
S.  Railroad  Companib»— Failubb  to  Rxm  Trahts— Receiver— Sea-Side  *fcESORTS. 

The  Delaware  Bay  &  Cape  May  Railroad  Company  was  organized  under  the  gen- 
eral railroad  ]aw  passed  in  1873.    Revision,  926.    It  ran  flrom  Cape  May  city  to  the 
steam-boat  landing,  a  distance  of  less  than  four  miles.    The  petiuon  showed  that  it 
had  not  run  for  more  than  10  days,  and  asked  for  the  appointment  of  a  receiver. 
Revision  N.  J.  p.  048,  ff  160,  provides  ''that  if  any  railroad  company  in  this  state  has  or 
^  may  hereafter  fail  or  neglect  to  run  daily  trains  on  jmy  part  of  its  road  for  the 
'  space  of  ten  daySf  then  the  chancellor  of  tnia  state,  upon  petition  of  any  citizen  of 
this  state,  and  due  piroof  of-the  facts,  shall  speedily  appoint  a  receiver,''  etc.    The 
defendant  relied  on  the  provision  of  tne  act  of  March  8, 1880,  (Supp.  Revision,  834,) 
•   which  provides  that  **  any  railroad  company  whose  road  is  constructed  at  any  sea- 
side resort  not  exceeding  four  miles  in  length,  and  which  was  built  and  intended 
merely  for  the  transportation  of  summer  travelers  and  toiuists,"  shall  be  excepted 
from  the  operation  of  section  160,  above  recited.    Many  people  live  at  Cape  May  the 
whole  year,  and  not  merely  during  the  summer  season.    Held,  that  Cape  May  unot 
a  sea-side  resort,  within  the  mewiing  of  the  act;  afOrming  In  re  HaUjroad  Co,, 
•    ante,  261.  ** 

8.  Same— Appointment  of  RBCBivER--JuRisD;orzoN  op  Vice-Chanceli-ob. 

Defendants  contended  that  the  power  of  appointing  a  receiver  under  the  act  of 
February  12, 1S74,  (Revision,  p.  948,  $  160,)  was  personal  to  the  chancellor,  and  that 
he  could  not  delegate  it.  Held  that,  under  Revision,  p.  126,  $  116,  providing  that 
the  chancellor  ma}'  reier  to  the  vice-cnan<%llor  any  penmng  cause  or  matter  to  hear 
for  him,  and  rei>ort  and  advise,  the  vioe-chancellor  nad  jurisdiction  to  hear  the  pe- 
tition. 

Petition  for  receiver.    On  rehearing.    For  former  opinion,  see  onte,  261. 
W.  H.WiUiard,  f or  ^petitioner.    B.  W.  Bdmunds  and  8.  H,  Grey,  for  de- 
fendants. 

Bird,  Y.  C.  I  consented  to  rehear  this  case.  The  defendants  came  in, 
and  said  that  they  had  been  surprised,  and  expressed  Uie  conviction  that  all 
the  points  which  they  were  entitled  to  be  heard  upon  had  not  been  fully  pre- 
sented to  nor  considered  by  the  court;  either  of  which,  in  matters  of  so  much 
importance,  is  sufficient  to  warrant  the  court  in  hearing  a  reargument. 

Ttie  first  point  presented  in  resistance  to  the  petition  is  that  the  court  has 
not  jurisdiction,  because  of  the  {>erson  or  officer  of  the  court  to  whom  the  pe- 
tition was  presented,  and  before  whom  the  argument  was  had.  Clearly,  tliis 
point  in  the  case  should  be  disposed  of  at  the  threshold.  It  is  quite  useJes  for 
the  court  to  climb  and  club  unless  it  can  collect  and  conserve  the  fruit  of  those 
labors.  It  is  said  that  in  such  a  case  the  application  must  be  made  to  the 
chancellor,  and,  because  that  is  the  direction  of  the  statute,  the  petition  can- 
not be  presented  to  a  vice-chancellor,  nor  heard  by  him.  The  defendants  did 
not  see  fit  to  depend  upon  this  want  of  jurisdiction,  but  presented  themselves 
before  the  vice-chancellor,  following  the  counsel  of  the  petitioner  in  an  elab- 
orate eilort,  by  the  production  of  witnesses,  and  argument  in  resistance  to  the 
iiisistment  of  the  petitioner:  thus  casting  their  case,  and  all  the  consequences 
thereof,  upon  the  court,  without  once  questioning  the  right  or  power  of  the 
vice-chancellor  to  hear  the  case  for  the  chancellor,  and  to  advise  an  order  or 
decree  therein.  Therefore  it  might  with  great  propriety  be  said  tiiat  the  ques- 
tion of  jurisdiction  is  presented  too  lute  to  receive  the  attention  of  the  court. 
v.llA.no.lO— 47  ..  ^  T 
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But,  if  the  objection  is  to  be  considered  at  all,  it  may  well  be  asked,  why  is  it 
claimed  that  there  is  any  distinction  between  the  chancellor  and  the  court  of 
chancery?  It  may  well  be  asked  whether  or  not  the  chancellor  can  do  any- 
thing except  as  he  represents  the  court  of  chancery,  or  whether  he  can  do 
anything  in  the  court  of  chancery  except  he  does  it  as  chancellor?  I  am  un- 
able to  make  any  distinctions  whatever  between  authority  conferred  upon  the 
chancellor  and  authority  conferred  upon  the  court  of  chancery,  when  tlie  ao- 
thority  conferred  pertains  to  the  exercise  of  equitable  or  judicial  powers  or 
functions.  The  constitution  says  *'that  the  court  of  chancery  shall  consist  of 
a  chancellor."  Now,  if  the  chancellor  is  called  upon  to  act  in  any  judicial- ca- 
pacity whatsoever  by  that  name,  he  can  only  act  as  the  head  or  representative 
of  the  court  of  chancery. 

In  the  next  place,  it  is  claimed  that,  this  authority  conferred  being  personal 
or  individual,  the  chancellor  cannot  delegate  the  power.  It  inheres  in  him 
alone,  by  express  legislation ;  not  more  so,  certainly,  than  any  other  act  which 
he  is  Ciilled  upon  to  perform  in  his  capacity  as  chancellor,  with  reference  to  the 
court  of  chancery.  The  act  creating  vice-chancellora  declares  that  the  chan- 
cellor may  refer  to  the  vice-cliancellor  any  cause  or  other  matter  which  may 
at  any  time  be  pending  in  the  court  of  chancery,  to  hear  the  same  for  tb« 
chancellor.  Now,  this  particular  matter  is  pending  in  the  court  of  chancery; 
and  the  chancellor,  under  this  act,  had  a  right  to  refer  it  to  a  vice-chancellor, 
to  be  heard,  not  for  the  court  of  chancery,  but  to  be  heard  for  the  chancellor. 
The  same  act  provides  that  *'the  chancellor  may  make  all  such  general  rales 
for  the  effectual  execution  and  carrying  out  of  this  act  as  he  shall  deem  nec- 
essary and  proper."  And  the  eleventh  rule  of  the  court  of  chancery  provides 
for  motion-days,  fixing  time  and  place,  and  declares  that  all  motions  on  sucli 
days  can  be  heard  by  the  chancellor,  or  one  of  the  vice-chancellors;  one  of 
whom  will  attend  for  that  purpose.  This  particular  matter  was  first  pre- 
sented upon  a  motion-day,  and  the  hearing  commenced  before  one  of  the  vice- 
chancellors  upon  such  motion-day.  It  was,  like  every  such  case,  heard  for  the 
chancellor;  and  if  an  order  or  decree  be  advised  by  the  vice-chancellor,  and 
signed  by  the  chancellor,  it  will  become  effectual,  not  because  it  was  heard  by 
the  vice-chancellor,  for  and  on  his  own  account  as  such  vice-chancellor,  but 
because  it  was  and  is  signed  by  the  chancellor,  as  such,  by  force  of  the  provis- 
ion of  the  act  of  the  legislature  establishing  and  authorizing  such  action  upon 
the  part  of  vice-chancellors;  becoming,  thereby,  the  acts  of  the  chancellor 
himself  as  effectually,  to  all  intents  and  purposes,  as  though  he  had  heard  the 
case  himself  from  the  beginning. 

Upon  this  same  branch  of  the  discussion,  it  is  insisted  that  all  the  labor 
which  has  been  had  in  this  case,  and  which  must  follow  if  these  proceedings 
now  instituted  be  continued,  has  been  and  will  be  for  naught,  because  the 
case  is  being  heard  in  the  court  of  chancery,  and  not  by  the  chancellor,  and, 
being  so  heard  in  the  court  of  chancery,  every  step  is  nugatory  and  void;  and 
that,  if  the  chancellor  were  to  attempt  to  recognize  or  enforce  it,  he  could  not 
do  so,  because  of  the  fact  that  it  is  an  effort  of  the  court  of  chancery  to  per- 
form an  obligation  which  the  statute  has  imposed  only  upon  the  chancellor. 
The  effort  is  made  to  make  it  appear  that  the  head  is  no  part  of  the  body. 

That  I  regard  the  other  points  discussed  on  the  rehearing  of  great  import- 
ance is  shown  by  the  fact  that  I  at  once  allowed  the  rehearing;  but,  upon 
careful  consideration,  my  judgment  still  is  the  same  as  express^  iu  my  for- 
mer conclusions. 
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DOANB  V,  MiLVILLE  MUT.  MARINE  &  FlRE  InS.  Co. 
(Court  of  Chancery  of  New  Jersey,    December  28,  1887.) 

1.  Insubaxce— Mutual— FiBE  AND  Mabinb  Departments— Independent  Policies— Es- 
toppel. 

Upon  the  organization  of  the**Kilville  Mutual  Marine  Sc  Fire  Insurance  C<»npany,^' 
the  corporation  declared  that  the  business  of  the  two  departments,  marine  and  nre, 
should  oe  carried  on  separately;  that  there  should  be  no  other  connection  between 
the  two  than  that  the  expense  of  the  institution  should  be  equitably  borne  by  each. 
This  intention  was  made  known  by  their  by>laws,  circulars,  and  u^ents,  and  for 
more  than  20  years  the  company  thus  conducted  its  busineesj  even  when  one  of  the 
departments  was  losing  money.  Held,  that  whether  or  not  it  was  the  intention  of 
the  legislature  in  granting  the  company^s  charter  to  permit  the  carrying  on  of  two 
distinct  branches  of  the  business,  tne  members  who  had  taken  out  policies  in  either 
department,  having  done  so  with  full  knowledge  that  the  premium,  notes,  and  assets 
of  the  other  department  were  not,  under  thenuesof  the  company,  subject  to  the  pay- 
ment of  their  losses,  were  estopped  to  assert  any  such  claim. 

d.  Same— Insolybmot  of  Company— Payment  of  Debts- Premium  Notes— Equitable 
Assets. 

Revision  N.  J.,  chapter  on  ^'Corporations,*'  ff  80,  provides  that  *Hn  the  payment  of 
creditors  and  in  the  distrbution  of  the  funds  of  any  such  company,  the  creditors  shall 
be  paid  proportionately  to  the  amount  of  their  respective  debts,  excepting  mortgage 
ana  judgment  creditors,  when  the  judgment  has  not  been  by  confession  for  the  pur- 
pose of  preferring  creditors:**  and  the  premium  notes  and  other  assets  of  a  mutual 
msuranoe  company  are  applicable  to  the  payment  of  the  debts  of  the  corporation  in 
the  manner  provided  by  said  section,  and  not  otherwise,  though  they  may  be  equi- 
table assets. 

8.  Same— Cancellation  of  Policy  by  Insolvent  Company— Liability  of  Policy- 
holders. 

The  officers  of  a  mutual  insurance  company,  with  knowledge  of  its  insolvency, 
but  before  it  had  been  so  declared,  voluntarily  canceled  the  policy  of  one  of  its  mem- 
bers, and  executed  a  release  from  all  liability  thereunder.  Held,  that  the  policy- 
holder was,  nevertheless,  still  liable  for  all  losses  and  expenses  Incurred  during  the 
life  of  the  policy,  and  wnich  actually  existed  at  the  time  of  cancellation. 

4.  Same— Insolvency- Priority  of  Judgment  Creditor. 

A  judgment  creditor  of  an  ins<dvent  corporation,  to  availhimself  of  the  preference 
allowed  such  creditors  in  the  distribution  of  assets,  must  have  obtained  his  judg- 
ment before  the  court  has  taken  control  of  the  company  by  injunction  or  other  pre- 
liminary order,  and  a  creditor  who  obtains  judgment  the  oay  on  which  a  bill  for  the 
appointment  of  a  receiver  is  filed,  and  a  restraining  order  issued,  is  entitled  to  no 
preference  over  general  creditors. 

6.  Same— Loss  xtndkb  Pouoy  after  Appointment  of  Rsoeivbb. 

A  policy-holder  whose  loss  occurred  after  an  appointment  of  a  receiver  for  the  in- 
solvent company  is  not  entitled  to  a  share  in  the  distribution  of  the  assets. 

Bill  for  receiver.    On  exceptions  to  master^s  report. 

W.  8,  Casselman,  for  complainant  and  receiver.  D.  7.  I^ancoast^  for  de- 
fendants Lemy  &  Blight.  8.  H.  Grey^  for  defendant  Woods.  Potter  &  Nixon, 
for  defendant  Carll. 

Bird,  V.  C.  The  defendant  company  is  an  insolvent  corporation.  On  the 
twenty-first  day  of  September,  1885,  a  bill  was  filed  setting  foith  the  inability 
of  the  company  to  pay  its  debts.  An  order  to  show  cause  why  a  receiver 
should  not  be  appointed,  together  with  an  order  restraining  the  company  from 
performing  any  deities  whatsoever  devolving  upon  it,  was  issued.  Upon  the 
return  of  the  order,  a  receiver  was  appointed  and  an  injunction  awarded;  soon 
after,  a  reference  to  ascertain  the  true  condition  of  the  company,  the  nature 
and  extent  of  its  liabilities,  and  to  report  the  extent  of  its  obligations,  by  way 
of  marine  losses,  and  also  by  way  of  losses  by  fire.  The  master  having  made  his 
report,  exceptions  thereto  have  been  presented.  One  important  exception  is  in 
tiiese  words:  **Tbat  the  said  master  has  certified  that  the  losses  that  occurred 
under  the  mutual  marine  policies  can  only  be  collected  from  the  assets  of  the 
mutual  marine;  that  the  amount  of  the  different  parties  for  losses  that  oc- 
curred under  mutual  fire  policies  can  only  be  collected  from  the'  assets  of 
the  mutual  fire.     Whereas  he  ought  to  have  certified  that  losses  that  occurred 
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under  mutual  marine  policies  can  be  collected  from  the  assets  of  the  mutual 
marine  and  mutual  fire,  and  that  the  amounts  due  the  parties  for  losses  that 
occurred  under  mutual  fire  policies  can  be  collected  from  the  assets  of  the  mut» 
ual  fire  and  mutual  marine."  This  presents  the  judgment  of  the  master,  as 
it  appears  by  his  report,  and  the  objections  thereto.  The  question  raised  is 
serious  enough.  Let  us  look  at  it.  In  so  doing  we  must  consid(*r  the  char- 
ter, the  by-laws,  and  the  nature  of  the  company,  and  theconduct»bothof  it 
and  of  its  members,  for  a  long  period  of  its  existence. 

Its  charter  was  obtained  in  the  year  1859.  Pamph.  Laws  1859,  p.  144.  By 
this  it  was  provided  that  the  said  corporation  was  incorporated  "for  the  purpose 
of  insuring  their  respective  vessels,  buildings,  household  furniture,  merchan- 
dise, and  other  property  against  loss  or  damage  by  sea  or  fire."  They  were  au- 
thorized to  pass  by-laws  for  the  purpose  of  carrying  into  effect  the  object  had  in 
view  by  the  charter.  Section  8  of  their  by-laws  provided  that  the  company 
should  keep  the  marine  and  fire  accounts  separate,  and  declared  that  the  com- 
panies should  be  assessed  to  pay  losses  in  their  respective  departments,  and 
the  expenses  of  the  whole  business  should  be  charged  to  the  different  depart- 
ments, fire  and  marine,  as  equitably  as  possible.  It  seems  that*  during  a  very 
long  period*  if  not  during  all  their  existence,  they  endeavored  to  preserve  a 
distinction  between  the  marine  and  fire  Insurance.  The  proof  shows  that,  at 
the  very  outset,  circulars  were  issued,  making  known  this  distinction,  which 
circulars  were  distributed  by  their  agents,  containing  this  language:  ''Both 
fire  and  marine  insurance  effected;  but  no  fire  notes  can  be  assessed  foranu^ 
rine  loss,  nor  a  marine  notefor  a  fire  loss."  In  addition  to  this  by-law  and  this 
circular,  it  appears  that  the  agents  of  the  company  faithfully  represented  the 
resolution  of  the  company  to  everyone  who  became  members  thereof,  so  that 
marine  policy-holders  understood  that  they  were  independent  of  the  fire  pol- 
icy-holders, and  that  the  fire  policy-holdera  understood  that  they  were  inde- 
pendent of  the  marine  policy-holders.  It  is  also  in  evidence  that  for  a  long 
period  of  time,  if  not  during  the  entire  existence  of  the  company,  the  marine 
branch  was  much  more  profitable  than  the  fire  branch  of  the  company ;  so 
much  so,  that  while  there  was  little  or  nothing  in  the  treasury  to  the  credit 
of  the  fire,  there  was  nearly  $40,000  to  thecre<lit  of  the  maiine;  and  it  also  ap- 
pears that,  at  times,  the  former  became  indebted  to  the  latter  by  the  use  of  a 
portiou  of  the  money  due  to  the  latter,  in  order  that  the  fire  dejMutment  of  the 
company  might  be  maintained. 

The  exceptants  regard  this  attempt  upon  the  part  of  the  company  to  carry  on 
two  separate  branches  of  business,  under  their  charter,  as  void, — tdtra  vires; 
hence,  as  I  have  said,  the  question  is  a  serious  one.  The  view,  however,  which 
I  take  of  it,  relieves  me  from  determining,  at  this  stage  of  the  transaction, 
whether  or  not  it  was  the  intention  of  the  legislature  to  permit  the  company 
to  carry  on  two  separate  and  distinct  branches  of  business.  They  had  the 
power  to  insure  against  risks  by  sea,  and  also  the  power  to  insure  against 
risks  by  fire.  Whether,  by  mutual  arrangement  and  agreement,  they  could 
fulfill  the  object  of  their  mission  and  keep  within  the  law  by  only  applying 
the  profits  of  the  marine  department  to  that  department  alone,  and  of  the  fire 
to  the  fire  department  alone,  I  am  not  prepared  to  decide.  But  there  is  an- 
other view  to  be  presented.  1  am  clear  that  a  corporation  of  this  character 
may  be  estopped,  by  its  resolutions  and  by  its  acts,  as  well  as  individuals. 
The  corporation  at  its  Inception  declared  that  they  would  carry  on  the  two 
departments  separately,  making  no  other  connection  between  the  two  than 
that  the  expenses  of  the  institution  should  be  as  equitably  borne  by  each  as 
possible.  This  intention  was  immediately  made  known  by  their  by-laws  and 
by  their  circulars  and  by  their  agents.  It  cannot,  therefore,  be  said  that  any 
individual  was  misled  by  supposing  that  the  entire  premium  notes  or  assets 
of  the  company,  whatever  they  might  be,  would  be  subject  to  the  payment  of 
his  claims  against  the  company.    With  his  eyes  opened^  with  this  important 
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fact  before  him,  he  voluntarilj became  a  member  of  this  association.  He  thus 
obliged  himself  to  accept  these  terms,  and  also  obliged  himself,  to  every  otlier 
member  of  the  company,  that  he  would  see  to  it  that  these  terms  were  car- 
ried out.  It  was  a  mutual  agreement  between  all  concerned.  This  simple 
statement  of  facts  seems  to  warrant  the  conclusion  tliat,  after  the  existence  of 
this  company  for  oyer  20  years,  during  which  entire  period  all  persons  be- 
'Coming  interested  acknowledged  the  force  of  the  by-law,  consented  thereto, 
;and  also  to  the  circular  and  the  action  of  the  agente.  It  seems  to  be  iropos- 
•ible  that  the  court  could  declare  the  action  of  the  company  void,  without,  at 
the  same  time,  doing  great  injustice.  Each  member  bad  a  right  to  take  the 
•other  at  his  word;  each  had  a  right  to  confide  in  the  integrity  of  the  com- 
pany, and  in  its  power  to  proceed  upon  the  basis  indicated ;  and  if  each  policy- 
holder made  his  investment  and  secured  a  benefit  upon  the  principle  involved, 
how  can  the  court  now  say  to  him,  "You  did  an  unlawful  thing,  and  the 
profits  or  benefits  which  you  expected  to  derive  therefrom  you  are  not  enti- 
tled to?"  Or  how  can  the  court  say  to  another  class  that  'Hhe  action  of  the 
•company  being  contrary  to  law,  you  are  not  only  entitled  to  no  profits  or  bene- 
fits, but  you  are  under  obligations  to  do  that  which  you  did  not  contract  to 
do," — which  must,  in  this  case,  upon  the  one  hand  or  the otber»  inevitably  be 
the  result,  if  the  doctrine  of  estoppel  be  not  applied.  For  there  would  be  no 
complaint  if  it  were  not  the  fact  that  one  of  those  branches  has  fallen  far 
short  of  profit,  while  the  other,  for  the  time  being  at  least,  was  very  profitable. 
Therefore  let  me  again  ask,  how  can  the  court  say  to  those  who  are  in  the 
branch  of  the  cdmpany  which  has  been  profitable,  that  *'you  are  not  only  not 
entitled  to  any  credit  because  of  the  profits  wbich  have  been  made  to  your  de- 
partment, according  to  the  contract,  but  you  must  pay,  to  the  amount  of  your 
premium  note,  that  proportion  of  indebtedness  which  the  other  branch  of  the 
'Company  has  incurred  ?"  In  what  department  of  the  law  has  any  such  proposi- 
tion found  a  foothold?  It  what  department  of  equity  has  it  ever  been  de- 
•clared  that  where  one  individual  solemnly  contracts  with  another  for  the  pur- 
pose of  a  particular  thing,  and  they  mutually  advance  money  to  its  accomplish- 
ment, and  irretrievably  changes  his  legal  relations,  that  he  is  not  equally 
bound?  It  cannot  be  said  that  there  is  any  fraud.  There  is  no  deception. 
It  is  admitted  that  every  holder  of  a  policy  had  the  fullest  information.  There- 
fore it  is  most  clear  that  the  doctrine  of  estoppel  must  apply.  If  not  in  sucli 
-case,  it  should  be  obliterated  from  our  books  as  a  mockery.  Had  this  question 
4irisen  upon  the  first  institution  of  the  company,  or  its  first  publication  of  the 
by-law,  there  would  have  been  far  less  difficulty  in  determining  the  rights  of 
policy-holders.  It  may  be  that»  under  such  circumstances,  a  court  would  feel 
Itself  obliged  to  say  that  the  chailer  did  not  contemplate  the  separation  of  the 
two  branches  of  business.  Doubtless  every  one  will  admit  that  the  argument 
presented  by  the  exceptants  to  the  effect  that  a  single  charter  cannot  be  in- 
tended to  create  two  corporations  has  great  force. 

It  appearing,  therefore,  that  this  exception  should  not  prevail,  the  next  im- 
portant inquiry  is  whether  the  exception  presented  by  the  Woods  is  well  taken 
•or  not.  They  were  members  of  that  company.  Before  the  company  was  de- 
clared insolvent,  they  presented  their  policies,  and,  upon  the  payment  of  2j^ 
per  cent.,  secured  a  release  from  all  liability  by  the  cancellation  of  their  poli- 
cies. The  master  reported  that,  under  the  circumstances,  this  release  or  can- 
cellation is  not  effectual,  but  that  they  are  still  liable  for  their  full  propor- 
tionate share  of  the  losses  and  expenses  incurred  during  the  life  of  their  poli- 
-cies,  and  which  actually  existed  at  the  time  of  cancellation .  This  has  been  ex- 
cepted to  as  erroneous;  the  insistment  being  that,  as  the  company  had  the 
right  to  discharge  them  and  cancel  their  policies,  and  as  they  accepted  the 
4«rms  which  the  company  was  willing  to  make,  and  paid  the  2^  per  cent,  im- 
posed, they  are  free  from  all  further  liability.  In  this  respect  I  think  the 
.master  should  be  sustained.    It  may  not  have  been  thought,  at  the  time  of  the 
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cancellation  of  these  policies,  that  the  company  was  in  serious  financial  embar- 
rassment. But  it  would  seem  that  of  this  fact  there  can  be  no  doubt.  There 
can  be  no  doubt  that  insolvency  was  then  staring  the  otHcers  in  the  face.  If 
this  be  so,  what  possible  right  had  they  to  transfer  a  large  proportion  of  the 
assets  of  the  company  without  an  adequate  consideration?  I  do  not  think  it 
can  be  contended  for  a  moment  that  such  an  act  was  justifiable;  if  several 
thousand  dollars  worth  of  assets  could  have  been  thus  surrendered,  all  of  the 
assets  of  the  company  could  have  been  so  surrendered  likewise.  A  matter  so 
plain,  it  seems  to  me,  need  only  to  be  stated  in  order  to  show  the  substantial 
rights  of  the  creditora  of  the  company  to  their  claim  against  the  piTsons  whose 
policies  were  thus  canceled.  I  conclude,  therefore,  that  they  must  account 
and  answer  for  the  full  amount  for  which  they  were  liable  under  the  charter 
and  by-laws  at  the  time  of  the  cancellation  of  their  policies,  giving  them  credit 
for  the  amount  already  paid.  Iiuurance  Co.  v.  Kinnier's  Adm*x,  28  Grat,  88; 
Sands  v.  Hill,  42  Barb.  651 ;  Sterling  v.  Insurance  Co.,  32  Pa.  St.  75;  Com. 
v.  Insurance  Co.,  112  Mass.  116;  Cumings  v.  Sawyer,  117  Mass.  30;  Smith  v. 
Insuranne  Co.,  3  Hill,  508;  Insurance  Co.  v.  Boeckler,  19  Mo.  135;  Hytie  v, 
Lynde,  4  N.  Y.  387;  Nathan  v.  Whitlock,  9  Paige,  161;  Burke  v.  Smith,  16 
Wall.  895;  Instiranee  Co.  v.  Stetoart,  10  Va.  887;  Instirance  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333;  Miller  v.  Fire  Ass*n,  42  N.  J.  Eq.  469,  7  Atl.  Rep. 
896.  The  foregoing,  I  think,  presents  the  discussion  so  far  as  it  has  been 
opened  before  me  with  respect  to  the  assets  of  the  company,  and  the  liability 
of  the  different  members  thereof. 

The  next  question  Is  as  to  the  distribution  of  the  assets  betVeen  Judgment 
and  general  creditors.  The  master  has  reported  that  the  assets  of  the  com- 
pany are  all  equitable  assets,  and  being  such,  must  be  distributed  equitably; 
and  as  a  consequence  of  that  fact,  judgment  creditors  have  no  preference. 
The  eightieth  section  of  the  act  respecting  corporations  provides  **that  in  the 
payment  of  creditors,  and  in  the  distrii)ution  of  the  funds  of  any  such  com- 
pany, the  creditors  shall  be  paid  proportionately  to  the  amount  of  their  re- 
spective debts,  excepting  mortgage  and  judgment  creditors  when  the  judg- 
ment has  not  been  by  confession  for  the  purpose  of  preferring  creditors. "  I 
do  not  think  words  can  be  so  placed  as  to  make  language  any  plainer.  The 
language  is  not  that  the  creditors  should  be  paid  equally,  if  the  assets  of  the 
company  are  equitable  assets;  nor  that  the  judgment  creditors  shall  have  pref- 
erence out  of  the  legal  assets  of  the  company.  Nothing  is  said  upon  the  ques- 
tion, one  way  or  the  other.  It  simply  declares  how  they  shall  be  paid, — tliat 
**in  payment  of  the  creditors  and  in  distribution  of  the  funds  of  any  such 
pany."  Manifestly,  the  officer  who  is  winding  up  such  company  has  nothing 
to  deal  with,  under  the  statute,  upon  this  point,  but  ^nds, — the  proceeds 
of  sales  of  real  and  personal  estate,  or  the  proceeds  of  any  other  assets  con- 
verted into  funds.  He  is  supposed  to  have  converted  everything  into  money, 
— intoy^nd^;  and  these  funds  he  is  directed  by  the  statute  to  make  distribu- 
tion of  proportionately  among  the  creditors,  except  to  mortgage  and  judgment 
ment  creditors.    The  exception  on  this  ground  is  well  taken. 

Although  the  exceptions  to  the  master's  report  have  not  raised  the  question 
directly,  and  although  the  argument  of  counsel  did  not  present  it  specifically, 
yet  the  conclusion  which  I  have  expressed,  lastly,  and  the  facts  presented  in 
the  testimony  and  in  the  master's  report,  and  fully  suggested  by  the  argument 
of  counsel,  render  it  necessary  that  it  should  be  determined  at  what  point  a 
creditor  shall  cease  to  acquire  any  benefit  from  his  diligence  in  obtaining  a 
judgment.  It  cannot  be  that  a  judgment  recovered  at  any  time  before  dis- 
tribution of  the  funds,  comes  within  the  statute,  and  is  to  be  paid  in  full,  in 
preference  to  general  creditors.  A  limit  must,  therefore,  have  been  intended 
by  the  legislature.  At  what  point  of  time  is  that  limit?  Is  it  at  the  time  of 
the  appointment  of  the  receiver,  or  of  the  issuing  of  the  injunction,  or  of  an 
order  to  show  cause  w  hy  an  injunction  should  not  issue  aud  a  receiver  be  ap- 


Digitized  by 


Google 


N.  J.]  DOANS  V.  MILVILLS  MT3T.  M ABINE  &  FIRE  IK8.  CX>.  743 

pointed,  with  a  restraining  clause,  forbidding  the  company  from  collecling 
any  moneys  or  paying  or  discharging  any  debts,  or  transacting  any  business 
whatsoever,  or  the  filing  of  the  bill?  It  seems  to  me  that  the  true  spirit  and 
intent  of  the  act  is  to  limit  the  period  at  which  a  judgment  may  be  recovered, 
and  the  creditor  secure  the  benefit  of  the  priority  contemplated  by  the  statute, 
to  whenever  the  court,  accoi-ding  to  the  directions  of  the  statute,  wholly  or 
partially  takes  control  of  the  company,  and  of  its  assets,  either  by  injunction 
or  other  preliminary  order,  thereby  depriving  the  company  of  all  power  to  act 
in  the  premises,  except  under  the  directions  and  by  the  consent  of  the  court 
itself.  When  the  court  takes  either  of  these  steps,  the  hands  of  all  parties, 
the  company  and  its  agents  and  creditors,  including  judgment  and  execution 
creditors,  are  all  alike  stayed.  No  one  of  them  can  proceed  with  any  effect 
towards  the  payment  o(  a  debt  or  enforcing  a  judgment  by  execution  or  other- 
wise. It  is  true,  the  creditor  may  obtain  his  judgment,  and  thereby  certify 
his  claim;  but  he  cannot  seize  upon  the  assets  of  the  company,  nor  can  the 
company  discharge  the  judgment  by  paying.  Therefore,  at  and  after  the  j  unct- 
iire  of  filing  the  bill  and  issuing  a  restraining  order  or  injunction,  it  would 
seem  that  no  proceedings  could  be  made  effectual  by  a  suitor  against  the  com- 
pany or  its  assets;  both  being  in  the  custody  of  the  law.  This  very  wise  and 
salutary  principle  is  universally  recognized. 

In  this  same  connection,  another  question  was  presented  by  the  concur- 
rence of  events;  a  judgment  having  been  entered  upon  the  day  that  the  bill 
of  complaint  was  filed  and  the  restraining  order  issued.  On  which  side  of  the 
line  does  the  judgment  creditor,  in  such  case,  stand?  If  the  court  undertakes 
to  classify  him  with  judgment  creditors,  upon  what  principle  shall  it  be  done? 
I  can  discover  no  principle  which  secures  to  him  any  priority  over  general 
creditors.  As  the  law  in  such  cases  knows  no  parts  of  days,  a  judgment  en- 
tered on  the  day  of  obtaining  the  restraining  order  would  be  excluded.  As 
already  intimated,  the  court  by  its  order  forbids  the  defendant  company  from 
paying.  This  being  lawful,  I  do  not  see  by  what  method  the  judgment  cred- 
itor could  compel  payment  by  execution;  and,  since  he  cannot  do  this,  I  cannot 
see  how  he  could  acquire  a  preference.  In  other  words,  when  the  court  steps 
in  and  takes  possession,  ail  opportunity  for  any  one  obtaining  an  advantage 
by  his  diligence  ceases.  Johtison  v.  Pennington^  15  N.  J.  Law,  188 ;  Thomas  v. 
Desanges,  2  Barn.  So  Aid.  586;  Hex  v.  Wartoick,  1  £1.  &  Bl.  816.  As  the  case 
stands  this  principle  governs.  A  loss  accrued  after  the  appointment  of  a  re- 
ceiver. The  policy-holder  insists  that  he  is  entitled  to  share  in  the  distribu- 
tion of  the  assets  of  the  company.  Against  his  claim  the  master  has  reported ; 
to  this  there  is  an  exception.  So  far  as  this  question  has  been  considered  by 
the  courts,  the  roaster  is  right. 

When  a  company  of  this  character  becomes  insolvent,  and  passes  into  the 
hands  of  a  receiver,  it  ceases  to  be  for  all  purposes  except  that  declared  by  the 
statute,— the  winding  up  of  its  affairs  according  to  the  directions  of  the  stat- 
ute permitting  its  existence,  under  which  it  was  created,  and  subject  to  which 
it  necessarily  always  is.  Every  person  becoming  a  member  of  such  company 
is  subjected  to  all  the  provisions,  conditions,  or  limitations  of  the  statute. 
He  has  no  reason  to  complain,  because  they  are  part  of  the  bargain.  Not- 
withstanding the  apparent  hardship  in  which  such  policy-holder  finds  him- 
self, it  is  less  troublesome  to  the  cautious  and  less  obnoxious  to  reason  than 
at  first  appears.  He  had  it  in  his  power  to  provide  against  the  contingency 
which  involved  him  in  the  loss  he  sustained,  and  which  he  now  seeks  to  re- 
cover of  this  company.  He  could  have  secured  other  insurance,  and,  by  the 
insolvency  of  this  company,  was  warned  so  to  do  if  he  expected  relief  from 
such  disaster.  Ma^tr  v.  Attorney  Gen,,  82  K.  J.  Eq.  815;  Dean*$  Appeal, 
98  Pa.  St.  101;  Com.  v.  Insurance  Co,,  119  Mass.  45. 

I  will  advise  a  decree  in  accordance  with  these  views.  The  prevailing 
party  is  entitled  to  costs. 
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Ayers  et  al.  v.  Hawk  et  ah 

(Cov/rt  of  Chancery  of  New  Jersey.    December  80, 1887.) 

1.  Chattel  Mobtoaob»— RBCBivxB~CoNTiti.0T8  with  Mortoaoob  Binding  on  Mokt- 

GAOBE. 

A  receiTer  appointed  tinder  a  chattel  mortgafi^e  contracted  with  the  mortgagor 
that  certain  property  covered  bv  the  mortgage  snould  be  the  mortgagor's  in  pay- 
ment for  services  rendered.    Meld^  that  this  contract  was  binding  upon  the  mort- 
gagee. 
S.  Same— Mabbhaling  Assets. 

Where  one  creditor  has  a  lien  or  seoiurity  beyond  what  others  have,  he  most,  when 
called  upon  to  do  so,  first  exhaust  such  lien  or  security. 
8.  Exbcution^Lbvt  on  Growing  Crop— Before  Appearance  Above  Ground. 

Two  judgment  creditors  levied  on  what  they  both  claimed  to  be  a  flrrowlnf  crop 
of  com,— one  making  his  levy  after  the  com  was  put  into  the  ground,  out  before  it 
had  made  its  appearance  above  the  surface;  the  other  levied  after  such  appearance. 
Held,  that  the  nrst  was  a  valid  levy,  and  entitled  to  priority. 

Bill  to  foreclose  a  chattel  mortgage,  and  to  settle  the  rights  of  mortgai^ 
and  judgment  creditors.    The  opinion  states  the  facts. 

W.  ff.  Walters  and  B.  C.  Frost,  tor  complainants.  If.  Wyokoff,  for  defend- 
ants Gardner  &  Yliet*     W.  M,  Davis,  for  the  banks. 

Bird,  V.  C.  This  bill  is  filed  to  foreclose  a  chattel  mortgage,  and  thereby 
to.  settle  the  rights  of  mortgage  and  judgment  creditors.  The  mortgagee 
claims  certain  goods  and  chattels  raised  by  the  mortgagor  under  a  contract 
witi)  the  receiver  in  the  cause.  I  conclude  that  the  complainant  is  not  en- 
titled to  any  of  the  hay  remaining  on  the  premises.  This  hay  was  the  share 
of  the  tenant,  (mortgagor,)  allowed  to  him  by  the  receiver  for  moving  the 
horses.  It  seems  to  me  that,  when  the  complainant  filed  bis  bill  to  enforce 
and  carry  out  the  old  contract,  (the  mortgage,)  an  entirely  new  relation  was 
created,  and  especially  so  when  a  receiver  was  appointed.  From  thence  the 
complainant  can  claim  nothinm:,  except  through  or  at  the  hands  of  the  re- 
ceiver, who  alone  can  act  for  the  complainant;  and  in  this  case  the  receiver 
has  contracted  that  the  hay  in  question  shall  be  the  defendant's,  (Hawk's.) 
This  evidently  took  the  place  of  the  former  contract.  It  was  made  for  the 
good  of  the  complainant,  and  he  must  accept  it.  The  hay  became  thereby 
Hawk's,  and  he  had  a  right  to  sell  or  mortgage  it.  And  this  same  reasoning 
applies  with  equal  force  to  all  the  other  products.  I  can  see  no  escape  from 
this  conclusion.  The  receiver  took  charge  of  certain  articles  under  the  order 
of  the  court,  and  by  virtue  of  the  power  in  the  chattel  mortgage,  and  con- 
tracted with  the  debtor  (the  chattel  mortgagor)  with  reference  to  them,  and 
this  was  done,  presumably,  for  the  good  of  the  estate;  and  the  consideration 
paid  (bay,  oats,  etc.)  or  used  was  just  as  though  he  hiid  used  so  much  money 
of  the  estate.  It  was  Just  as  though  he  had  first  sold  what  hay,  oats,  etc.,  he 
found  there,  and  had  said  to  Hawk,  "I  will  pay  you  so  much  in  cash  for  your 
work  in  managing  these  crops  for  me  in  the  interest  of  creditors." 

As  the  testimony  stands,  two  of  the  notes  (the  bank  notes)  were  Carpen- 
ter's, although  drawn  by  Hawk  to  the  order  of  Carpt^nter,  and  indorsed  by 
Ciirpenter.  Hence  the  banks  can  claim  nothing  by  subrogation;  the  doctrine 
does  not  extend  to  them.  But  the  banks  are  entitled  to  have  any  benefit 
which  may  arise  from  the  liens  which  the  mortgagees  have  on  goods  or  chat- 
tels not  covered  by  the  execution  of  the  banks.  In  other  words,  where  one  of 
two  creditoi-s  has  a  lien  or  security  beyond  what  the  other  has,  he  must,  when 
called  ui)on  so  to  do,  first  exhaust  such  additional  lien  or  security. 

There  were  two  judgment  creditors,  each  one  taking  a  levy  under  his  exe- 
cution on  what  they  both  claim  to  have  been  a  growinig  crop  of  corn, — the 
one  making  his  levy  after  the  corn  was  planted,  and  before  the  stalks  had 
made  any  appearance  above  the  ground;  and  the  other,  after  such  appearance. 
Both  claim  priority.    The  crediior  taking  the  last  levy  says  the  first  levy  was 
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ineffectual,  because  there  was  nothing  to  levy  on;  there  was  nothing  visible 
or  tangible.  I  think  the  law  regards  the  first  levy  as  good  and  effectual. 
There  has  been  a  certain  amount  of  work  done  towards  the  production  of  the 
annual  crop.  The  productions  of  the  soil,  and  the  result  of  the  labor  of  man, 
are  regarded  as  chattels;  they  pass  to  the  executor,  and  are  subject  to  sale 
under  execution.     Westbrook  v.  Eager,  16  N.  J.  Law,  81;  Bloom  v.  Welsh, 

27  N.  J.  Law,  177;  Wilkinson  v.  KeUer,  69  Ala.  435;  Doremue  v.  Hotoard, 

28  N.  J.  Law,  893;  Etxins  v.  Roberts,  5  Barn.  &  C.  829;  Benj.  Sales,  93-95. 
After  the  seed  or  grain  from  which  the  crop  is  expected  to  spring  has  once 
been  cast  into  the  ground  in  the  usual  course  of  good  husbandry,  it  must  be 
regarded  as  a  growing  crop.  If  this  be  not  the  safe  rule,  then  when  does  the 
plant  or  seed  become  a  chattel?  Shall  it  be  at  any  period  before  maturity? 
It  has  never  been  claimed  that  the  crop  must  have  matured.  The  only  possi- 
ble difference  between  one  period  of  time  and  anotlier  from  the  planting  to 
the  reaping  is  that  of  degree;  the  nearer  perfection  the  crop  becomes,  the 
stronger  becomes  the  assurance  that  the  owner  will  realize.  Beyond  this, 
there  cannot  possibly  be  any  distinction  in  right.  In  this  case,  when  the  flrst 
levy  was  taken,  enough  had  been  done  by  the  tenant  towards  the  annual  crop 
to  have  warranted  the  executor,  in  case  of  the  death  of  the  tenant,  to  inven- 
tory and  claim  it  against  the  heir.  This  general  rule  was  applied  to  a  crop  of 
potatoes  in  Evans  v.  Roberts,  supra,  and  potatoes  spring  or  germinate  and 
mature  under  the  ground.  This  view  is  opposed  by  the  insistment  that  there 
is  no  crop,  no  growing  grain,  until  the  germ  has  grown  above  the  surface. 
It  seems  to  me  it  would  be  as  logical  to  say  that  there  is  no  crop  or  product 
until  the  harvesting  or  marketing.  I  cannot  comprehend  how  the  law  can, 
in  such  a  case,  take  notice  of  any  paiticular  step  or  change  in  nature's  opera- 
tions or  developments.    I  will  advise  accordingly. 


Emerson  et  al.  v.  Pierce  et  ah 

(Cov/rt  of  Chancery  of  New  Jersey.    January  7, 1888.) 

Bquitt— -Practice— Bill  to  Quiet  Title  and  for  Pabtitiox  Among  Complaiitants. 
Complainants  filed  their  bill  to  establish  a  claim  of  title  to  the  land  mentioned  in 
the  biu  in  their  favor,  against  defendants,  and  after  that  for  partition  of  the  land 
among  complainants.  Defendants  were  adjudged  to  have  no  interest  in  the  land. 
Heldy  that  the  court  had  no  jurisdiction  to  proceed  to  make  partition  of  the  lands 
between  complainants,  and  a  decree  for  that  purpose  could  not  bind  the  parties. 

Bill  to  establish  claim  of  title,  and  for  partition.  On  motion  to  confirm 
master^s  re}x>rt. 

George  Hilton,  for  the  motion. 

Bird,  Y.  G.  It  is  now  disclosed  that  this  report  rests  on  a  bill  filed  for  two 
distinct  and  specific  purposes:  First,  to  establish  a  claim  of  the  title  to  the 
lands  named  in  the  bill  in  favor  of  the  complainants,  and  against  the  defend- 
ants; and,  second,  for  the  piytition  of  those  lands  among  the  complainants. 
The  first  object  has  been  attained;  can  the  other  be  attained  in  the  same  suit? 
In  other  words,  the  main  object  having  been  accomplished,  can  the  suit  now 
proceed  ?  Another  question  is  involved:  Can  there  be  a  suit  in  chancery,  un- 
der our  practice,  without  a  defendant?  This  is  the  case  before  me.  By  vir- 
tue of  tiie  decree  already  made,  th6  defendants  have  been  decreed  to  have  no 
interest  in  these  lands.  This  terminates  the  litigation  as  to  them,  to  all  in- 
tents and  purposes.  They  are  as  completely  out  of  the  case  as  though  they 
had  died,  and  with  their  death  all  and  every  right,  title,  or  interest  ever  owned 
or  claimed  by  them  had,  by  operation  of  law,  become  extinguished.  In  such 
case,  could  the  complainants  proceed  in  the  same  cause  to  make  mutual  dis- 
position of  the  subject-matter?    I  thin  Is  not. 

But  it  is  said  that,  in  this  case,  the  bill  prays  for  partition.    I  do  not  see 


Digitized  by 


Google 


746  ATLANTIC  REPORTER.  [N.J. 

that  that  lessens  the  difficulty.  And  it  is  said  the  court  will  not  hesitate  be- 
cause of  mere  technicalities,  but  will  brush  them  aside,  and  effect  justice, 
without  extra  costs  and  delay.  It  is  not  a  question  of  mere  procedure,  nor  of 
technicalities,  nor  of  expenses;  but  of  jurisdiction,  or  riglit,  or  ability  of  the 
court  to  act  in  such  case.  Can  any  two  or  more  citizens  unite  to  ask  the  court 
to  aid  them  in  settling  an  account,  in  making  division  of  the  goods  which 
they  hold  in  common  ?  Can  two  or  more,  being  partners,  and  claiming  all  the 
partnership  assets  against  others,  join  in  asking  the  court  to  declare  that  those 
others  have  no  intertet,  and  then,  after  so  declaring,  to  make  an  accounting 
and  division  among  them?  I  tliink  not.  The  very  most  that  can  be  said  of 
such  procedure  is  that  the  court,  or  the  person  holding  the  court,  has  used 
the  forms  of  law  to  arbitrate,  but  without  any  agreement  between  the  parties 
to  abide  by  the  result.  Hence  it  will  be  seen  that  in  my  judgment,  in  every 
such  case,  the  court  can  do  nothing  to  aid  the  complainants.  Every  step  taken 
will  be  ineffectual,  because  not  binding;  and  no  decree  would  be  a  bar  when 
pleaded,  unless  acquiesced  in  so  long  that  lapse  of  time  became  an  estoppel. 
In  other  words,  every  such  proceeding  is  nothing  more  nor  less  tlian  volun- 
tary ;  and  this  characteristic  cannot  t^  changed  even  by  the  court  of  chancery 
recognizing  the  proceedings. 
I  cannot  advise  a  conllrmation  of  the  report. 


Ware  «.  Chew. 

(Court  of  (Thcvncery  of  New  Jersey.    January  12, 1888.) 

ElASBMENTft— Light  axd  Air— Judicial  Noticb— Statutk  of  Frauds— Estoppei^ 

S.  owned  two  adjoining  city  lots,— one  of  them  had  adweUing-houseon;  the  other 
was  vacant.  He  leased  the  former  for  five  years  to  W.  for  a  dwelling,  aod  to  carry 
on  his  manufacturing  business.  W.  took  possession.  8.  then  sold  the  vacant  lot 
to  C.  but,  before  he  took  title,  C.  told  W.  he  thought  of  buying  and  building,  aod 
asked  him  if  he  had  any  objections,  when  W.  said  **No, "  and  added  that  his  rights  un- 
der the  lease  must  be  respected.  C.  made  excavations  for  a  cellar,  and-  oommenced 
a  waU  for  a  one-story  building,  15  feet  above  the  surface  of  the  ground;  which,  if 
erected,  will  be  within  8  feet  8  inches  of  the  windows  in  the  rear  part  of  W.^s  house, 
and  15  inches  above  the  top  of  those  windows.  Upon  a  biU  filed  to  restrain  C.  from 
building  so  as  to  obstruct  the  light  and  air  from  entering  said  windows,  heU3L,  that 
in  such  case  the  statute  of  frauds  was  a  bar  to  an  unexecuted  parol  agreement,  if 
one 'had  been  established.  Held^  also^  that  no  agreement  had  been  established 
which  included  the  light  and  air.  SeldLWcewise,  that  when  W.  told  C.  that  his 
rights  under  his  lease  must  be  respected,  C.  had  complete  notice,  and  that  all  of  the 
talk  between  the  parties  thereafter  did  not  work  an  equitable  estoppel.  And  held. 
further,  when  a  stone  wall  is  built  so  near  to  a  window,  the  court  wiU  take  judidai 
notice  that  it  will  materially  diminish  the  passage  of  light  and  air. 

{Sylldbu8  by  the  Court) 

On  bill  for  injunction,  brought  by  Charles  F.  Ware  against  John  H.  Chew, 
to  restrain  the  latter  from  erecting  a  building  which  would  obstruct  the  free 
passage  of  liglit  and  air  to  the  premises  occupied  by  complainant. 

/.  J.  Crandall,  for  complainant.  H.  A.  Drake  and  8,  H,  Grey,  for  defend- 
ant. 

Bird,  Y.  C.  Smith  was  the  owner  of  two  city  lots  adjoining  each  other. 
On  one  of  them  was  a  dwelling-house,  covering  its  entire  width  in  front,  with 
an  extension  back,  containing  four  or  five  windows  in  the  first  story,  open- 
ing to  the  eastward  over  four  feet  of  the  lot  on  which  the  house  stood,  and 
over  the  other  lot.  There  were  two  windows  in  the  main  building,  opening 
also  to  the  eastward.  There  were  no  windows  on  the  west  side  of  this  build- 
ing. The  other  lot  was  vacant,  so  that  light  and  air  were  freely  admitted  to 
all  of  the  said  windows  of  the  dwelling  over  the  vacant  lot.  Smith  leased  the 
dwelling-house  and  lot  to  Ware,  who  occupies  it  with  his  family,  and  also 
with  machinery  and  employes  in  the  business  which  he  carries  on.  After 
Ware  had  occupied  the  premises  for  more  than  a  year,  Smith  sold  and  con- 
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vejed  both  lots  to  Chew.  Chew  has  made  excavations  for  a  biiilcling  the 
entire  width  of  the  vacant  lot,  and  100  feet  deep;  so  that,  if  he  builds,  the 
entire  space  will  be  covered,  leaving  no  passage  way  between  the  iiouses. 
Chew  has  also  commenced  laying  the  foundation  walls.  Ware  has  filed  his 
bill,  and  asks  the  court  to  restrain  Chew  from  erecting  said  building;  alleg- 
ing that  it  will  obstruct  the  light  and  air  which  are  necessary  for  bis  comfort- 
able enjoyment  of  the  premises  which  he  occupies  under  his  lease. 

That  Ware  is  entitled  to  the  relief  he  prays  for  is  not  disputed,  unless  he 
has  bound  himself  by  an  agreement  to  the  contrary,  or,  by  his  acts  and  ac- 
quiescence, is  estopped  from  setting  up  the  law,  which  would  otherwise  pro- 
tect him.  SutpTien  v.  Therkleson,  38  N.  J.  Eq.  318.  ThiSvView  of  the  law 
in  this  state  has  long  been  recognized  and  acquiesced  in;  it  may  be  said  to  be 
as  definite  a  branch  of  our  real-estate  law  as  any.  But  the  defendant  oHers 
to  show  two  agreements,  or  the  equivalent  of  agreements,  by  wliich  he  claims 
that  Ware  is  bound. 

First.  He  shows  that,  at  the  time  Smith  Ipased  the  lot  to  Ware,  Ware  re- 
quested Smith  to  allow  him  to  use  the  vacant  lot,  which  Smith  expressly  re- 
fused to  do,  and  gave  as  a  reason  for  his  refusal  the  fact  that  he  might  want 
to  build  on  the  lot  if  he  kept  it,  and,  if  he  did  not  keep  it,  he  might  want  to 
sell  it,  and  the  purchaser  might  want  to  build.  This  testimony  was  objected 
to,  upon  the  ground  of  its  being  in  contradiction  of  a  written  agreement, — 
the  lease.  1  think  the  testimony  is  admissible;  and  only  upon  the  ground  of 
fraud.  It  would  seem  to  be  a  very  great  wrong  for  Ware  to  acquire  valuable 
rights  without  consideration;  and  if  it  were  to  be  shown  that  the  very  point 
now  in  dispute  was  involved  in  that  part  of  the  agreement  which  is  said  to 
be  in  parol,  and  that  it  was  distinctly  understood  that  Ware  should  have  no 
enjoyments  whatsoever  from  or  over  the  vacant  lot,  in  case  it  should  be  built 
upon,  for  him  now  to  be  protected  in  defying  that  agreement  in  a  court  of 
equity.  When  parol  testimony  l^ecomes  essential  to  prevent  fraud  or  wrong 
doing,  no  writing  is  so  sacred  as  to  render  such  testimony  inadmissible. 
Courts  ate  willing  that  parties  who  bind  themselves  by  written  instruments 
shall  have  the  full  benefit  of  all  that  they  contracted  for;  but  if  it  is  made  to 
appear  that  a  party  makes  his  claim  under  such  instrument  by  fraud,  or  claims 
that  which  it  is  made  to  appear  by  parol  was  expressly  excluded,  he  will  not 
be  sustained  in  a  court  of  equity.  This  court  will  not,  under  such  circum- 
stances, help  a  man  to  enjoy  that  for  which  he  paid  no  consideration.  Juil- 
liard  v.  C  ha  fee,  92  X.  Y.  629;  Naumberg  v.  Young,  44  N.  J.  Law,  331 ;  Ryle  v. 
liyle,  41  N.  J.  Eq.  582,  597, 7  Atl.  Rep.  484;  Merritt  v.  Merritt,  10  Atl.  Rep. 
835,  (May  term,  1887.)  But,  while  the  testimony  is  admissible,  it  is  insuf- 
ficient as  a  bar  to  the  rights  which  Ware  now  claims;  for  it  is  not  made  to 
appear  what  sort  of  a  structure  Smith  proposed  to  build, — whether  one  like 
the  building  Chew  threatens  to  build,  or  one  like  the  house  on  the  lot  now 
occupied  by  Ware.  I  cannot  perceive  that  the  simple  refusal  of  allowing 
Ware  to  use  the  vacant  lot  l>ecause  Smith  might  want  to  build,  without  show- 
ing the  character  or  dimensions  of  the  building  which  he  might  propose,  so 
that  it  should  appear  that  he  intended  to  place  a  structure  there  which  would 
obstruct  light  and  air,  is  sufficient  to  prevent  Ware  from  maintaining  this 
bill. 

Second.  It  is  said  that  Ware  entered  into  an  agreement  with  Chew  in  and 
by  which  he  surrendered  all  and  every  right  which  he  liad  to  light  and  air 
over  the  vacant  lot.  The  alleged  agreement,  it  should  be  noted,  made  no  ref- 
erence to  light  or  air;  neither  of  them  having  been  mentioned.  The  par- 
ties met,  and  talked  about  making  a  passage-way  for  Ware  from  tl)«  rear  pai-t 
of  his  house  to  the  street  in  front.  Ware  wanted  it  made  upon  the  vacant 
lot,  and  under  the  building  Chew  was  about  to  erect;  but  this  Chew  would 
not  consent  to,  and  suggested  that  the  same  kind  of  a  passage-way  be  ma(!e 
under  the  house  and  through  the  cellar  of  the  premises  leased  and  occupied 
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by  Ware.  Chew  says  Ware  consented  to  this,  and  also  consented,  in  order  to 
br i  n^  about  the  proposed  change,  to  make  some  alterations  in  his  cellar.  All  this 
Ware  emphatically  denies.  Ware  says  they  had  interviews  about  it,  and  that 
Chew  proposeil  the  passaj^e-way  through  the  cellar  of  his  house,  but  that  he 
never  consented  to  it.  Ware*s  son  was  present  at  two  of  the  interviews,  and 
his  statements  increase  the  probabilities  in  favor  of  Ware's  denial  of  any  agree- 
ment. Again,  it  is  urged  that  Ware  admitted  such  an  agreement  in  an  in- 
terview with  Smith.  Smith  says  that  bespoke  to  Ware  about  it,  and  told  him 
that  he  understood  it  was  all  arranged,  and  that  Ware  said,  "Yes,  that  was 
so;"  and  also  says  that  Ware  said  he  would  not  use  his  house  for  carrying  out 
slops  and  garbage,  but  would  move  out  first,  which  certainly  is  not  consist- 
ent with  the  claim  of  a  settlement.  But  up  to  this  time  nothing  seemed  to 
have  been  involved  in  the  interviews  between  Ware  and  Chew  but  a  passage- 
way from  the  rear.  But  as  more  of  the  conduct  of  the  parties,  as  well  as 
their  conversations  upon  this  point,  will  be  adverted  to  again,  it  is  not  neces- 
sary that  I  here  enlarge,  since  a  well-settled  rule  of  law  disposes  of  this  branch 
of  the  case.  In  case  Chew  supposed  that  he,  in  his  conversations  with  Ware, 
was  making  an  agreement  by  which  Ware  was  to  surrender  all  his  rights  to 
light  and  air,  it  is  claimed  that  he  cannot  show  any  such  agreement,  it  not 
being  in  writing;  such  writing  being  required  by  the  statute  of  frauds. 
Plainly,  this  would  seem  to  be  such  an  interest  in  and  concerning  lands  and 
real  estate  as  the  statute  contemplates.  Brotim  v.  Brown,  33  N.  J.  Eq.  650. 
And  there  is  still  another  circumstance  which  throws  some  light  on  this  branch 
of  the  discussion.  After  Chew  had  purchased  and  had  made  the  excavation 
for  his  building.  Ware  employed  counsel,  who  spoke  to  Chew,  and  warned 
him  that  he  could  not  erect  the  wall  of  his  building  where  he  proposed,  be- 
cause it  would  obstruct  the  light  and  air  which  Ware  was  entitled  to  under 
his  lease.  Chew  said  he  had  made  an  arrangement  with  Ware.  But  very 
shortly  afterwards,  on  the  same  day,  and  while  Ware  and  bis  counsel  were 
yet  consulting,  Chew  went  to  them  and  said:  **If  there  is  going  to  be  trouble 
about  this,  what  will  you  take  to  get  out?"  Either  Ware  or  his  oouhsel  said 
they  would  let  him  know,  and  soon  thereafter,  on  the  same  day,  made  known 
to  Chew  the  sum  which  would  be  satisfactory;  and  that  was  $500  to  move, 
or  8300  to  rearrange  his  machinery  and  to  remain.  But  Chew  refused  to  pay 
the  price,  and  then  the  bill  was  immediately  filed.  I  cannot  but  conclude 
from  this  that  Chew  knew  there  was  no  binding  agreement  between  the  par- 
ties, or  that  the  agreement,  if  any,  had  not  embraced  the  important  matter  of 
ligiit  and  air;  for,  if  these  matters  had  all  been  disposed  of  by  a  good  contract. 
for  a  proper  (I  don't  say  valuable)  consideration,  he  certainly  would  not  have 
offered  to  give  something  additional,  which  he  signified  bis  willingness  to  do, 
by  asking  Ware  what  he  would  take.  My  judgment  therefore  is  that,  so  far 
as  this  branch  of  the  inquiry  has  any  bearing  at  all,  it  is  against  the  allega- 
tion that  the  parties  had  settled  their  differences  by  an  agreement. 

But,  thirdly f  it  is  urged  with  great  force  and  apparent  conclusiveness  that 
Ware  is  estopped,  because  he  allowed  all  these  things  to  take  place  without 
giving  direct  and  formal  notice  of  his  rights,  and  from  the  firststanding  upon 
them.  In  the  outset,  I  should  say  that,  in  my  view,  the  defendant's  counsel 
present  the  doctrine  of  equitable  estoppel  in  its  true  light.  The  question  is, 
has  the  defendant  shown  such  a  case  as  will  justify  me  in  applying  the  doc- 
trine? On  this  head,  the  principal  facts  are  as  I  now  state  them.  Before 
Chew  purchased  these  two  lots,  but  after  he  had  secui*ed  the  promise  of  a  re- 
fusal from  Smith,  he  called  on  Ware,  and  informed  him  that  he  was  about  to 
buy  them^and  to  build  on  the  vacant  one.  Ware  asked  him  what  he  was  go- 
ing to  build,  and  Cliew  told  him  a  building  20  by  100  feet,  and  one  story  high, 
to  be  used  for  a  store;  the  number  of  feet  high  not  being  given.  Chew  says 
h*»  asked  Ware  if  he  objected,  and  that  Ware  said  "No;  only  you  will  cut  off 
my  alley- way."    I  do  not  undei-stand  that  Ware  admits  saying  this;  but  it  is 
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very  clear  that  he  had  no  right  of  way  over  the  surface,  and  doubtless  Chew 
knew  it.  But  Ware  says  that,  when  he  was  asked  if  he  had  any  objections* 
he  replied  ''No;*'  only  that  his  rights  under  his  lease  were  respected.  This  im- 
portant fact  is  also  sworn  to  by  the  son  of  Ware,  and  is  not  denied  by  Chew. 
Ware,  in  the  very  beginning,  thus  told  Chew  that  he  should  claim  all  his  rigtits 
under  the  lease.  This  should  not  be  lost  from  view.  Chew  thereby  had  the 
completest  notice  of  the  lease,  and  of  all|the  rights  of  Ware.  Chew  then  pro- 
ceeded at  his  own  risk,  if  no  change  in  the  situation  occurred  afterwards.  Froni 
the  point  of  time  when  Ware  demanded  all  his  rights  under  the  lease,  they  talked 
about  the  construction  of  an  alley  or  passage-way,  as  I  have  above  mentioned. 
But  it  is  clear  that  the  pass^ige-way  was  the  only  subject  talked  about.  Once 
after  this,  the  parties  went  into  the  cellar  of  the  leased  premises,  and  had 
some  talk  about  the  same  way,  or,  if  the  talk  was  not  between  them,  it  was 
between  Chew  and  his  servants,  in  Ware's  presence,  so  that  he  was  as  much 
bound  in  equity  as  though  he  participated,  in  case  anything  was  said  which 
required  him  to  speak.  Ware,  however,  says  that  he  was  present,  and  heard 
Chew  talking  to  his  men  about  moving  the  coal,  and  digging  a  trench,  and 
putting  up  a  pailition,  as  though  it  was  all  his  own.  This  interview  in  the 
cellar  was  after  Chew  had  accepted  the  deed,  and  is  not  so  material  on  the 
question  of  estoppel  as  what  took  place  between  the  parties  before.  And  the 
same  may  be  said  of  what  transpired  at  the  time  Chew  commenced  his  exca- 
vation, and  during  its  continuance.  The  deed  was  accepted  December  7, 
1887;  on  the  12th,  Chew  commenued  his  excavation;  and  on  the  19th  the  bill 
was  filed.  Ware  had  knowledge  of  this  work.  Besides  this  knowledge,  he» 
or  some  member  of  his  family,  dug  up  and  moved  from  the  vacant  lot  some 
flowers  and  shrubbery,  and  thereby,  it  is  claimed,  recognized  Chew's  right 
to  build.  This  was  pressed,  but  I  can  see  no  such  consequence;  it  was  noth- 
ing more  than  a  recognition  of  the  ownership  of  the  title  in  Chew.  As  it 
stands  before  me,  it  has  no  relation  to  the  question  of  light  and  air.  And  it 
is  also  urged  that  Ware  said  to  Chew,  when  the  latter  commenced  digging, 
that  he  was  more  than  four  inches  (the  space  which  the  charter  of  the  city 
has  attempted  to  condemn  or  confiscate  for  party-walls)  on  him,  to  which 
Chew  answered  that  he  was  not,  and  that  then  Ware  said  "all  right;"  and 
this  is  proof  of  acquiescence.  But  Ware  distinctly  says  that  all  he  said  in 
reply  was  "Well,  we  will  see."  But,  as  I  have  intimated,  all  the  acts  or  dec- 
larations of  Ware  after  Chew  accepted  his  title  are,  in  my  judgment,  of  small 
importance,  and  should  have  but  little,  if  any,  influence  in  the  determination 
of  the  question.  The  point  at  issue,  the  question  of  estoppel,  must  be  de- 
termined by  what  took  place  between  the  parties  at  their  first  or  second  meet- 
ing. Then  it  was  that  Ware  told  Chew  that  he  had  no  objections  to  his  build- 
ing, but  that  his  rights  under  his  lease  must  be  respected.  It  seems  to  me 
that  this  fa^  illuminates  the  whole  case,  and  relieves  it  of  all  doubt.  I  can- 
oot  conceive  that  Ware  could  have  done  more.  His  claim  was  as  comprehen- 
aive  as  his  title  by  the  lease,  and  was  an  infinitely  safer  course  for  him  than 
any  attempt  at  particulars.  I  do  not  forget  that  Chew  says  that  Ware  wanted 
an  alley- way;  but,  if  he  specified  this  one  thing  as  a  convenience,  there  is  no 
doubt  whatever  but  that  he  also  stood  upon  all  his  other  leg^  rights.  Chew 
having  thus  been  so  fully  warned  by  Ware  that  he  (Ware)  would  insist  upon 
all  that  his  lease  gave  him,  it  seems  to  be  my  duty  to  conclude  that  notlnng 
took  place  afterwards  between  them  to  justify  me  in  saying  that  Ware  aban- 
doned his  just  rights,  or  so  acted  or  talked  as  toiead  Chew  into  the  honest  be- 
lief that  he  had  abandoned  them.  An  equitable  estoppel  is  not  therefore  es- 
tablished. 

In  justice  to  the  learned  counsel  for  Chew,  I  should  advert  to  one  branch 
of  their  argument,  viz.,  a  waiver  by  Ware  of  all  his  rights  to  light  and  air 
by  his  laches  in  waiting  until  the  excavation  was  about  made  before  he  m:ide 
tliem  known.    If  the  law  would  hold  him  to  any  greater  particularity  than 
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the  presentation  of  his  lease,  then,  in  my  opinion.  Ware  was  prompt,  and 
acted  within  a  reasonable  time.  It  would  be  quite  unworthy  to  hold,  after 
Chew  had  been  so  notiQed,  that  he  could  proceed  without  peril,  and  thai  any 
single  distinct  step  in  advance  would  secure  him  against  all  the  rights  of  Ware. 
and  it  would  be  equally  unworthy  to  hold  that  Ware,  besides  the  general  claim 
named,  should  at  any  and  every  instant  know  all  and  every  of  his  rights,  and 
distinctly  assert  at  every  advance  or  encroachment  of  his  adversary,  and  that, 
too,  instantaneously.  Our  lawful  property  rights  are  not  held  by  any  sucl: 
frail  or  uncertain  tenure.  When  Chew  commenced  to  dig  four  inches  on  the 
ground  which  his  grantor  had  leased  to  Ware,  and  within  three  feet  and  e;giit 
inches  of  the  windows  of  Ware's  back  building,  in  which  he  was  carrying  on 
his  manufacturing,  then  it  was,  or  soon  after,  that  Ware  began  to  realize  that 
a  brick  wall  so  near  to  his  windows,  and  fifteen  inches  higher  than  his  win- 
dows, would  materially  obstruct  his  light  and  air.  1  think  he  acted  within 
time.  But  if,  after  this  first  insistment  of  his  rights  under  his  lease,  he  vas 
slow  to  act,  it  ought  not  to  be  charged  more  to  his  folly  than  the  aggressive 
conduct  of  Chew  to  his  daring.  Take  the  principal  case  of  Pickard  v-  :<een. 
Had  the  real  owner  declared  his  interest  in  the  property  before  the  sale,  he 
would  not  have  been  estopped. 

Again,  the  defendant  says,  in  case  all  else  will  not  sustain  him,  it  is  surely 
sufficient  to  show  that  the  complainant  has  offered  no  proof  that  the  erection 
of  the  wall,  as  proposed,  will  so  obstruct  light  and  air  as  to  injure  him;  be 
being  only  an  occupant.  In  other  words,  it  is  urged  that  it  was  the  duty  of 
the  complainant  to  show,  by  the  examination  of  witnesses,  that  such  a  wall 
would  interfere  with  tlie  proper  or  rightful  enjoyment  of  his  home  and  plate 
of  business.  I  think  the  complainant  has  fully  established  this  branch  of  his 
case  without  such  additional  proof.  That  the  rear  part  of  his  house,  and  the 
windows  in  it,  are  located  as  stated  in  the  bill,  is  admitted.  That  the  pn;- 
posed  new  wall  will  be,  if  btiilt,  within  three  feet  and  eight  inches  of  those 
windows,  and  at  least  fifteen  inches  above  them,  is  also  admitted.  Does  the 
court  need  more  to  know  tlie  truth?  If  the  windows  were  closed  in  by  a  wail 
directly  against  the  face  of  them,  would  the  court  be  sustained  in  presuming 
that  all  light  and  air  would  be  obstructed?  Clearly  so;  and  I  believe  the  pre- 
sumption that  the  wall  in  question  will  materially  diminish  light  and  air  is 
equally  well  based.  It  must  be  that  there  are  some  laws  of  nature  which 
courts  can  take  judicial  notice  of,  and  give  effect  to,  without  aid  of  experts  or 
philosophers.  Could  it  possibly  increase  my  conviction  were  a  score  of  ex- 
perts to  swear  that  neither  the  sun's  rays  nor  the  strongest  winds  could  pen- 
etrate an  eight-inch  wall  of  bricks  and  mortar?  Beyond  doubt,  there  may 
arise  many  cases  where  it  would  not  be  at  ail  certain  that  injury  is  done  by 
such  sti-uctures,  at  much  greater  distances  from  the  house  claiming  the  e4t>*^ 
ment.  Then,  of  course,  the  burden  would  be  on  the  complaini^nt.  But.  in 
the  case  before  me,  all  will  see  that  Chew  can  have  nothing  but  reflected  I ig:.: 
until  the  morning  sun  is  well  up  in  the  heavens;  and  all  will  as  plainly  se« 
that  the  amount  of  ttiat  reflected  light  is  diminished  to  the  extent  that  the 
wall  cuts  off  the  entire  eastern  horizon;  and  that  but  three  feet  and  eight 
inches  is  but  a  small  space  indeed,  compared  to  the  entire  outlook  when  un- 
obstructed. This,  indeed,  is  so  marked  or  distinguishable,  that  one  of  tbe 
counsel  for  Chew  felt  obliged  to  admit  that  when  the  sun  is  in  the  west  tlie 
light  will  be  diminished  if  the  defendant  builds  his  wall. 

I  will  advise  that  an  injunction  do  issue  restraining  the  defendant  from 
erecting  any  building  on  said  premises,  named  in  said  bill  as  lot  No.  216,  dur- 
ing the  continuance  of  said  lease,  that  will  materially  diminish  the  passage  ol 
light  and  air  to  the  windows  in  the  said  rear  part  of  the  building  leased  to  the 
complainant.    The  complainant  is  entitled  to  costs. 
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DoDOE  et  al.  v.  Pennsylvania  R.  Co.  et  ah 

(Court  of  Chancery  of  New  Jersey.    January  10, 1888.) 

1.  MuKiCTPAL  Ck)RPORATX0N8— Vacation  of  Stkbet  to  Use  of  Railroad  ~  Kiohts  of 
Abutting  Owners. 

For  injuries  resulting  from  the  violation  or  destruotion  of  public  rights,  in  cases 
where  no  private,  individual  right  is  injuriously  affected,  no  private  action  can  be 
maintained.^ 
9.  Samb. 

Except  in  the  instances  where  statutory  provision  to  the  contrary  exists,  the  law 
gives  no  compensation  for  losses  resulting  from  the  surrender  of  public  rights. 
d.  Bamr— Prkliminabt  iNJTmcnoN. 

A  complainant  to  entitle  himself  to  a  preliminary  Injunction,  to  protect  a  right 
which  he  claims  in  land,  must  show  that  on  the  undisputed  facts  of  his  case,  and  ac- 
cording to  the  established  law  of  the  state,  he  possesses  th^  right  which  he  claims. 

4.  SaSCB— OWNBRSBIP  OF  ABUTTER  TO  MIDDLE  OF  STRBBT. 

A  grantee  of  land  abutting  on  a  public  stz^et,  if  his  grantor  owns  the  fee  of  the 
street,  takes  to  the  middle  of  the  street,  by  mere  force  of  legal  construction,  unless 
a  contrary  intention  is  apparent 

5.  Same— Right  to  Use  of  Street. 

And  where  lands  are  conveyed  as  abutting  on  a  proxMsed  street,  and  the  street 
extends  over  other  lands  of  the  grantor  than  those  conveyed,  a  right  to  the  use  of 
the  proposed  street,  as  a  means  of  passage  to  and  from  the  lands  conveyed,  will 
arise,  by  implication,  in  favor  of  the  grantee  on  the  delivery  of  the  deed,  ana  will 
continue  in  lorce  until  the  proposed  street  becomes  a  public  highway. 

6.  Same— Reversionary  Interest  in  Street— Vacation. 

Whether  such  private  right  will  merge  in  the  public  right  when  the  proposed 
street  becomes  a  public  highwav,  and  will  be  extinguished  with  the  public  right  if 
the  street  is  afterwards  vacated,  or  will  revive  on  vacation,  is  a  question  on  which 
judicial  opinion  is  at  variance,  and  is,  as  a  matter  of  law,  unsettled  in  this  state. 

7.  Same— Use  of  Street  bt  Railroad— Injunction. 

Nothing  short  of  the  threatened  destruction  of  property  of  great  value,  by  acts  of 
wanton  lawlessness,  inflicting  injuries  which  must  result  in  irreparable  damage, 
will  justify  the  granting  of  an  injunction  staying  an  important  public  work. 
(SyllabiM  hy  the  Ccmrt.) 

On  application  by  William  E.  Dodge  and  others  to  enjoin  defendants,  the 
Pennsylvania  Railroad  Company  and  others,  from  elevating  their  road  in  Green 
street,  in  Jersey  City,  New  Jersey,  which  street  bad,  to  the  extent  necessary, 
been  vacated  by  authority  of  the  city.  Heard  on  bill  and  affidavits  on  the  part 
of  the  complainants,  and  affidavits  on  the  part  of  the  defendants. 

William  C.  Spencer,  Edward  A.  Day,  and  Theodore  Runyonytox  complain- 
ants. James  B,  Vredenburgh^  Gilbert  Collins,  and  Jos^h  D.  Bedle,  for  de- 
fendants. 

Van  Fleet,  V.  G.  Three  hundred  and  ninety-five  feet  of  a  highway  in 
Jersey  City,  known  as  Green  street,  have  been  vacated  by  the  proper  author- 
ity of  that  city.  The  general  direction  of  Green  street  is  from  north  to  south, 
extending  from  Hiirsimus  cove,  on  the  north,  to  the  basin  of  the  Morris  canal, 
on  the  south.  The  part  vacated  is  now  covered  by  the  tracks'  of  the  Pennsyl- 
vania Railroad  Company.  The  tracks  and  the  street  are  on  the  same  level; 
running,  however,  in  different  directions.  The  tracks  run  from  west  to  east, 
and  the  street  from  north  to  south.  The  residue  of  the  street,  both  north  and 
south  of  the  part  vacated,  will  be  left  intact,  and  remain  a  public  highway. 
The  public  right  in  the  street,  to  the  extent  above  indicated,  has  been  surren- 
dered to  enable  the  Pennsylvania  Bailroad  Company  to  elevate  the  tracks  of 
their  road  in  Jersey  City  from  Brunswick  street,  a  point  about  1,500  yards 
west  of  Green  street,  to  the  end  of  their  road.  This  surrender  was  made  in 
fulfillment  of  a  contract  made  by  Jersey  City  with  the  Pennsylvania  Railroad 
Company,  under  the  authority  of  a  statute  passed  in  1874.  That  statute  en- 
acts **that  the  proper  municipal  authorities,  respectively,  of  any  city  of  this 

1  See  Ranch  Co.  v.  Brooks,  (CaL)  Ifi  Pac.  Rep.  — ^  and  note^ 

Digitized  by  VjOOQ IC 


752  ATLANTIC  REPORTER.  [N.J. 

state,  be,  and  they  are  hereby,  authorized  and  empowered  to  enter  into  sucb 
contracts  with  any  of  the  railroad  companies  whose  roads  enter  their  cities^ 
respectively,  to  secure  greater  safety  to  persons  and  property  therein,  whereby 
said  railroad  companies  may  relocate,  change,  or  elevate  their  railroads  within 
said  cities,  or  either  of  them,  as  in  the  judgment  of  such  municipal  authori- 
ties, respectively,  may  be  best  adapted  to  secure  the  safety  of  lives  and  prop- 
erty, and  promote  the  interests  of  said  cities,  respectively;  and  for  that  pur- 
pose shall  have  power  to  vacate,  alter  the  lines,  and  change  the  grades  of  any 
streets  or  highways  therein,  and  to  do  all  such  acts  as  may  be  necessary  and 
proper  to  effectually  carry  out  such  contracts.  And  any  such  contracts,  mad» 
by  any  railroad  company  or  companies  with  said  cities,  or  either  of  them,  are 
hereby  fully  ratified  and  confirmed."  Revision,  p.  944,  §  163.  The  plan 
adopted  by  the  Pennsylvania  Eailroad  Company  for  the  elevation  of  their  road, 
and  approved  by  the  proper  municipal  authority  of  Jersey  City,  renders  it  nec- 
essary that  that  part  of  Green  street  which  has  been  vacated  shall  be  closed, 
and  the  street  at  that  point  was  vacated  for  the  purpose  of  authorizing  the 
railroad  company  to  construct  the  road-bed  on  which  their  elevated  tracks  are 
to  be  laid  within  the  lines  of  the  street.  There  is  no  dispute  that,  if  the  de- 
fendants are  allowed  to  carry  out  their  present  purposes.  Green  street,  to  the 
extent  that  it  has  been  vacated,  will  be  effectually  and  permanently  destroyed 
as  a  way  of  any  kind.  The  complainants  claim  that  the  destruction  of  that 
part  of  the  street  which  has  been  vacated  will  do  them  irreparable  injury,  and 
they  ask  to  be  protected  against  such  injury  by  injunction. 

The  complainants  own  lands  on  both  sides  of  Green  street,  but  none  on  that 
part  of  it  which  has  been  vacated.  Their  lands  lie  over  500  feet  to  the  north 
of  the  place  where  the  street  has  been  vacated,  with  a  cross-street  interven- 
ing between  their  lands  and  the  place  vacated.  Their  lands  are  improved. 
Their  bill  describes  their  improvements  on  the  west  side  of  the  street  as  '*plan- 
ing-mills,  lumber-sheds,  and  other  buildings  for  box-manufacturing  and  wood- 
working and  storing  lumber,''  and  on  the  east  side  of  the  street  as  "a  brick 
building  for  office  and  business  purposes."  The  complainants'  title  origi- 
nated in  two  deeds  made  by  a  corporation  known  as  the  **  Associates  of  the  Jer- 
sey Company;"  the  first  bearing  date  May  20,  1844,  and  the  second  April  2, 
1845.  Long  prior  to  the  date  of  these  deeds,  and  as  early  as  1804,  Green 
street,  although  then  under  the  tide-waters  of  the  Hudson  river,  both  in  front 
of  the  lands  now  owned  by  the  complainants,  and  at  the  point  where  it  has 
been  vacated,  was,  in  legal  theory,  at  least,  a  public  highway.  The  Asso- 
ciates of  the  Jersey  Company  were,  by  their  charter,  made  competent  to  take 
title  to  certain  lands  in  fee,  and  to  grant  and  dispose  of  the  same  at  their 
pleasure,  and  they  were  also  granted  important  municipal  powers.  They 
were  given  power  to  make  and  lay  out  streets.  This  power,  it  has  been  de- 
cided, embraced,  not  only  the  upland  which  they  were  authorized  to  acquire, 
but  also  land  under  water.  Jerifey  City  v.  Canal  Co,^  12  N.  J.  £q.  556.  They 
exercised  the  power  of  laying  out  streets,  by  making  a  map  on  which  the 
streets  they  intended  to  establish  were  laid  down.  This  map  was  subse- 
quently filed.  It  is  known  as  the  "Mangin  Map. "  Green  street  appears  upon 
it.  It  is  one  of  the  streets  laid  out  by  the  associates.  The  streets  laid  down 
on  this  map  became  at  once,  on  the  adoption  of  the  map,  in  consequence  of 
the  dual  character  in  which  the  associates  acted,  public  highways.  Mr.  Jus- 
tice Whelplet,  speaking  for  the  court  of  errors  and  appeals,  in  the  case  just 
cited,  said:  '*When,  therefore,  they  [the  associates]  laid  out  these  streets, 
they  acted  as  owners  of  the  fee  in  presenting  the  lands  to  the  public  for  streets, 
and  also  as  a  municipal  corporation  in  accepting  them  on  behalf  of  the  public; 
so  that  when  the  Mangin  map  was  completed,  and  adopted  by  tliem  as  the 
plan  of  their  city,  the  streeta  laid  down  upon  it  became  such  by  an  act  of  dedi- 
cation made  by  the  owners  or  the  fee,  and  immediately  accepted  by  a  compe- 
tent authority  on  behalf  of  the  public,  and  also  by  act  of  laying  out  by  l^is- 
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lative  authority. "  The  lands  now  owned  by  the  complainants  were  conveyed 
by  the  associates  to  the  persons  in  whom  the  complainants'  title  originated — 
to  the  founders  of  their  title— by  direct  reference  to  the  Mangin  map.  They 
were  described  in  the  deeds  made  by  the  associates  as  laid  down  on  that  map, 
and  as  abutting  on  and  bounded  by  Green  street;  and  they  have  been  so  de- 
scribed in  each  subsequent  conveyance  down  to  those  under  which  the  com- 
plainants hold.  The  complainants  contend  that  these  conveyances,  according 
to  well-settled  principles  of  legal  construction,  vested  in  their  predecessors  in 
title,  and  consequently  in  them  as  the  successors  to  that  title,  an  easement 
and  right  of  way  over  all  the  streets  laid  down  on  the  Mangin  map,  and  par- 
ticularly in  and  over  Green  street,  as  appurtenant  to  the  lands  conveyed,  which 
right,  they  insist,  constitutes  a  part  of  their  private  property,  of  which  they 
cannot,  without  a  violation  of  their  constitutional  rights,  be  deprived  without 
their  consent,  unless  just  compensation  be  first  made.  The  defendants  do  not 
intend  to  make  compensation. 

The  private  right  thus  claimed  is  the  sole  foundation  of  this  action.  It  has 
no  other.  Indeed,  it  can  have  no  other.  For  injuries  resulting  from  the  vio- 
lation or  destruction  of  public  rights,  in  cases  where  no  private,  individual 
right  is  injuriously  affected,  no  private  action  can  be  maintained.  Such 
wrongs  can  only  be  redressed  by  a  suit  on  behalf  of  the  public,  either  by  in- 
dictment, or  an  information  by  the  attorney  general.  The  established  rule 
on  this  subject  is  too  familiar  to  require  the  citation  of  authorities.  The  pub- 
lic right  in  that  part  of  this  street  which  has  been  vacated  has  been  surren- 
dered. That  surrender  has  been  declared  valid  by  the  supreme  court.  Sub- 
sequently to  the  filing  of  the  bill  in  this  case,  an  application  was  made  for  a 
certiorari  to  remove  the  proceeding  by  which  the  vacation  was  effected.  The 
writ  was  refused;  the  court  declaring  that  the  public  right  had  been  surren- 
dered by  competent  authority,  exercising  a  valid  power.  "A  public  road,"  as 
was  said  by  Judge  Black  in  Paul  v.  Carver,  24  Pa.  St.  207,  "belongs  to  no- 
body but  the  state;  and,  when  the  government  sees  proper  to  vacate  it,  the 
consequential  loss.  If  any  there  be,  must  be  Dome  by  those  who  suffer  it,  just 
as  they  would  bear  what  might  result  from  a  refusal  to  make  it  in  the  first 
place. "  Except  in  the  Instances  where  statutory  provision  to  the  contrary  ex- 
ists, the  law  gives  no  compensation  for  losses  resulting  from  a  valid  surren- 
der of  public  rights.  And  this  is  so,  because,  ours  being  a  government  by 
t^e  people,  such  surrenders  can  only  be  made  by  the  people's  representatives;: 
and  as  they  generally  hold  office  for  short  periods  of  time,  and  must  exercise 
their  power  in  the  face  of  the  people,  it  is  assumed  that  their  power  in  this, 
respect  will  never  be  exercised  except  when  the  public  good  imperatively  de- 
mands it. 

The  complainants,  to  entitle  themselves  to  the  writ  they  ask,  must  have 
demonstrated  that,  on  the  undisputed  facts  of  this  case,  and  according  to  the 
established  law  of  this  state,  they  have  such  right  in  that  part  of  Green  street 
which  has  been  vacated  as  they  claim.  The  rule  upon  this  subject  is  juris- 
dictional. It  is  a  limitation  upon  the  power  of  the  court,  which  the  court 
cannot  transcend.  Coach  Co,  v.  Railroad  Co,,  29  N.  J.  Eq.  299;  Leonard 
V.  Hart,  42  N.  J.  Eq.  416,  7  Atl.  Bep.  865.  The  point  in  dispute,  it  will  be 
perceived,  presents  a  pure  question  of  legal  title,  which  may  be  stated  as  fol- 
lows: What  right  did  the  deeds  made  by  the  associates  grant  to  the  com- 
plainants' original  predecessors  in  title  in  Green  street,  not  in  front  of  the 
lands  conveyed,  nor  in  that  part  of  Green  street  extending,  both  north  and 
south  of  the  lands  conveyed,  to  the  two  next  adjacent  cross-streets,  but  in  that 
part  of  Green  street  which  lay  entirely  beyond  the  two  next  adjacent  cross- 
streets?  As  to  the  fee  of  the  street  in  front  of  the  lands  conveyed,  the  law  is 
settled.  A  grantee,  in  such  case,  if  his  grantor  owns  the  fee  of  the  street  in 
front  of  the  land  conveyed,  takes  to  the  middle  of  the  street  by  mere  force  of 
legal  construction,  unless  a  contrary  intention  is  apparent  on  the  face  of  tho 
v.llA.no.lO— 48 
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deed,  or  is  unmistakably  shown  by  the  situation  of  the  parties  and  the  nature 
and  character  of  the  transaction.  Salter  x.  Jonas,  89  N.  J.  Law,  469.  And 
it  would  seem,  also,  to  be  settled,  that  where  a  grantor  conveys  land  as  abut- 
ting on  a  proposed  street,  and  the  street  extends  over  other  lands  of  the  gran- 
tor than  those  conveyed,  a  right  to  the  use  of  the  proposed  street,  as  a  means 
of  passage  to  and  from  the  land  conveyed,  will  arise,  by  implication,  in  favor 
of  the  grantee  on  the  delivery  of  the  deed,  and  continue  in  force  until  the  pro- 
posed street  becomes  a  public  highway.  This  is  the  doctrine  established  br 
Boaraem  v.  Railway  Co,,  40  N.  J.  Eq.  557,  5  Atl.  Rep.  106,  as  I  understand 
that  case.  The  language  of  the  learned  justice  who  drew  up  the  opinion  of 
the  court  of  errors  and  appeals  in  that  case,  on  this  point,  is  as  follows: 
"Whenever  a  dedication  as  a  public  highway  is  effected — as  it  usually  is — bj 
means  of  conveyances  to  private  persons  by  reference  to  a  proposed  street, 
over  other  lands  of  the  grantor,  the  private  rights  of  the  several  grantees  pre- 
cede the  public  right,  and  are  the  source  from  which  the  public  right  springs, 
liy  such  conveyances,  the  grantees  are  regarded  as  purchasers  by  iiupiied  coveu 
nant  of  the  right  to  the  use  of  the  street,  as  a  means  of  passage  to  and  fn}m 
their  premises,  as  appurtenant  to  the  premises  granted;  and  this  private  right 
of  way  in  the  grantees  is  wholly  distinct  from  and  independent  of  the  right 
of  passage  to  be  acquired  by  the  public."  This  right  in  the  street,  which  is 
thus  recognized  as  passing  to  the  grantee,  rests  entirely  upon  implication: 
for.  if  regard  were  had  alone  to  the  words  used  to  describe  the  thing  granted, 
and  they  were  construed  according  to  their  natural  sense,  and  as  they  are  uni- 
versally understood,  when  applied  to  any  other  monument  as  a  boundary,  it 
is  clear  that  all  right  in  the  street  would  have  to  be  held  to  be  excluded]  for 
the  street  is  mentioned,  not  as  a  part  of  the  subject  of  the  grant,  but  as  de^ 
fining  the  limit  or  boundary  of  the  thing  granted.  They  take  the  grantee  to 
the  street,  but  give  him  nothing  in  it.  Such  implication  is,  however,  made, 
in  cases  like  the  one  mentioned  in  the  opinion  just  quoted,  to  give  effect  to 
what  has  been  described  as  "the  paramount  intent  of  the  parties,  as  disclose! 
by  the  whole  scope  of  the  conveyance,  and  the  nature  of  the  property  granted;" 
and  where  laud  is  conveyed  as  abutting  on  a  proposed  street,  l>efore  a  public 
highway  in  fact  exists  there,  and  a  way  over  such  proposed  street  is  essential 
to  the  beneficial  enjoyment  of  the  land  granted,  or  even  a  desirable  accesaocj 
to  it,  the  implication  that,  until  the  proposed  street  becomes  an  actaal  high- 
way, the  grantee  shall  have  the  use  of  it  as  a  means  of  passage  to  and  from 
his  land,  seems  not  only  to  be  reasonable  and  just,  but  absolutely  necessarj 
to  give  effect  to  the  manifest  intention  of  the  parties.  But  that  case,  it  will 
be  observed,  differs  in  a  very  material  respect  from  the  case  in  hand.  Tbe 
lands  here  were  conveyed,  not  as  abutting  on  a  proposed  street,  but  on  a  strwc 
which  was  a  public  highway  in  law.  When  that  is  the  case,  the  grantee  gt-t^ 
everything  which  it  can  be  said  he  expected  to  get,  or  which  he  supposevi  ibt 
grantor  intended  to  grant  to  him,  and  there  is  therefore  nothing  to  t>e  sup- 
plied by  implication. 

The  precise  question,  then,  which  this  case  presents,  is  this:  Is  it  settled 
as  a  matter  of  law,  in  this  state,  that  if  any  part  of  a  public  street  is,  at  anj 
time  subsequent  to  the  date  of  a  conveyance  of  land  abutting  on  it,  aban- 
doned or  surrendered,  that  the  grantee  named  in  such  conveyance  takes,  by 
implied  grant  or  covenant,  a  private  right  of  way  over  that  part  of  the  streec 
in  which  the  public  right  has  been  extinguished?  I  know  of  no  case  decided 
hy  a  superior  court  in  this  state  which  so  declares  the  law;  none  was  cited  on 
the  argument  of  this  motion.  The  question  is  one  on  which  the  courts  of  oar 
sister  states  are  at  variance.  The  opinion  in  Booraem  v.  RailvKty  Co.,  suprQ* 
says:  "There  is  some  controversy  whether  the  private  right  of  way  in  gran- 
teas,  holding  by  such  conveyances,  is  merged  in  the  public  right,  when  the 
(lodication  is  consummated  by  public  acceptance,  or  whether  it  is  merely  sus- 
pended thereby,  and  will  revive  if  the  public  right  is  afterwards  abandoned.* 
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There  are  several  adjudications,  made  by  courts  distinguished  for  the  ability 
and  learning  of  their  judges,  which  hold  that,  when  the  public  right  attaches, 
the  preceding  private  right  is  thereby  extinguished,  and  that,  if  the  public 
right  is  subsequently  surrendered,  the  adjacent  owner  takes  the  land  to  the 
middle  of  the  street,  discharged  of  all  right  of  way.  Mercer  v.  Railroad  Co., 
36  Pa.  St.  99;  Insurance  Co.  v.  Stevens,  101  N.  Y.  411,  5  N.  E.  Rep.  353; 
Kimball  v.  City  of  Kenosha,  4  Wis.  336 ;  and  Bailey  v.  Culver,  84  Mo.  531, — are 
cases  of  this  class.  The  adjudications  standing  in  conflict  with  this  view  are 
perhaps  more  numerous  than  those  supporting  it ;  but  which  of  the  two  con- 
flicting doctrines  is  most  consonant  with  right  reason  and  sound  public  pol- 
icy this  court  has  no  authority  to  decide.  That  question,  like  all  other  ques- 
tions of  legal  title,  falls  within  the  exclusive  jurisdiction  of  another  tribunal. 
The  case  mainly  relied  on  by  the  complainants  in  vindication  of  the  right 
on  which  they  found  their  claim  to  an  injunction  is  Clark  v.  City  of  EUzor 
heth,  40  K.  J.  Law,  172.  The  disputed  question  in  tliat  case  was  whether 
Clark,  the  plaintiff,  was  entitled  to  compensation  for  the  land  which  the  city 
authorities  were  about  to  take  for  a  street.  Clark,  in  1869,  conveyed  certain 
of  his  land,  and  described  them  as  abutting  on  a  street  called  "Bay way." 
Bay  way,  at  the  date  of  the  conveyance,  had  not  been  opened  as  a  street  in 
front  of  the  land  conveyed,  but  had  been  previously  laid  out  as  a  street  by 
commissioners  having  authority  for  that  purpose,  and  so  designated  on  a 
map  made  by  them.  When  the  city,  in  1870,  proceeded  to  appropriate  the 
land  for  street  purposes,  Clark  claimed  compensation.  The  lands  he  conveyed 
in  1869  were  not  only  described  as  abutting  on  Bay  way,  but  a  direct  reference 
was  made,  in  the  description  of  them,  to  the  commissioners'  map.  The  ques- 
tion whicbthe  case  presented  for  judgment  was  whether  or  not  Clark  had  not, 
by  his  deed,  so  effectually  dedicated  his  lands,  within  the  lines  of  the  street,  to 
public  use,  as  to  extinguish  all  right  to  compensation.  Both  the  supreme 
court  and  the  court  of  errors  and  appeals  decided  that  he  had.  The  distin- 
guished chancellor  who  wrote  the  opinion  of  the  court  of  errors  and  appeals 
says,  in  Bubstsmce,  arguendo,  to  demonstrate  that  Clark  had  no  right  to  be 
compensated  for  the  land  taken,  that  Clark's  grantee,  in  the  deed  of  1869,  ac- 
quired, by  implied  covenant,  a  right  of  way  over  all  Clark's  land  in  the  site 
of  the  street,  not  only  to  the  two  next  adjacent  cross-streets,  but  as  far  as  his 
lands  extended.  This  was  said,  it  must  be  remembered,  in  a  case  where  the 
grantee  was  not  before  the  court  as  a  party,  and  where  his  rights  were  in  no 
way  presented  for  adjudication,  and  where  the  facts  out  of  which  the  contro- 
versy grew  were  altogether  different  from  those  involved  in  the  present  liti- 
gation. But  if  we  adopt  the  rule  laid  down  in  litis  opinion  as  a  correct  state- 
ment of  the  law  on  this  subject,  we  are  still  without  an  authority  vindicating 
the  legal  right  set  up  by  the  complainants  in  this  case.  The  right  of  way 
which,  by  this  rule,  is  accorded  to  a  grantee,  is  limited  to  the  land  of  his 
grantor  in  the  site  of  the  street  at  the  date  of  his  conveyance.  That  is  its  ut- 
most extent.  His  grantor,  it  is  certain,  could  not,  even  by  an  express  grant, 
give  him  a  right  in  the  lands  of  another  person,  nor  in  lands  previously  granted 
out  by  him  to  another  person ;  much  less  would  it  be  possible  to  effect  such  a 
result  by  means  of  a  presumption  or  implication.  The  complainants'  title 
originated,  as  has  already  been  stated,  in  1844  and  1845.  Prior  to  that  date, 
and  as  early  as  1838,  the  proofs  show  that  the  defendants'  predecessors  in 
title—the  New  Jersey  Railroad  &  Transportation  Company — were  in  posses- 
sion of  that  part  of  Green^street  which  has  been  vacated,  and  were  using  it 
for  railroad  purposes,  and  that  they  and  the  defendants  have  continued  to  so 
use  it,  without  Interruption  or  disturbance,  from  that  time  to  the  present. 
At  the  time  the  complainants'  predecessors  in  title  acquired  title  to  the  lands 
which  the  complainants  now  hold,  the  locus  in  quo  was  located  very  near  the 
eastern  terminus  of  the  defendants'  railroad,  opposite  the  city  of  New  York, 
and  where,  it  was  obvious,  it  would  be  necessary,  as  the  business  of  the  rail- 
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road  Increased,  that  the  railroad  corporation  should  provide  itself,  from  time 
to  Ume,  with  additional  terminal  facilities  to  enable  it  to  discharge  its  duties 
properly  to  the  public.  There  are  now  on  the  locus  in  quo  33  different  rail- 
road tracks,  and  a  train  movement  of  some  kind  over  some  part  of  it  every 
80  seconds  each  secular  day,  from  6  o'clock  in  the  morning  to  6  o'clock  in  the 
evening.  The  defendants'  use  of  the  loctcs  in  quo  is  practically  exclusive, 
and  has  been  so  for  years.  The  source  of  their  title  is  not  shown,  but  the 
fact  that  they  have  been  in  undisturbed  possession  for  nearly  50  years,  mak- 
ing such  use  of  the  land  as,  for  a  large  part  of  that  time,  has  been  exclusive, 
would  seem  to  exclude  all  doubt  that  they  hold  by  a  title  which  cannot  be  im- 
peached. Their  possession,  from  its  commencement,  must,  under  the  circum- 
stances, be  regarded  as  rightful,  and  consequently  their  title  must  be  held  to 
stand  prior  in  date  to  that  of  the  complainants.  The  complainants  predeces- 
sors in  title  undoubtedly  took  the  land  in  question  subject  to  the  public  right 
or  easement  therein;  but  that  fact  does  not  help  the  complainants.  They 
claim  that  they  have  a  pri  vate  right  in  the  land,  distinct  entirely  from  that  which 
the  public  once  held;  and  to  maintain  this  claim  they  are  bound  to  establish 
that  it  is  settled,  as  a  proposition  of  law,  that  it  was  competent  for  the  orig- 
inal grantor  of  their  title  to  create,  by  implied  covenant,  the  right  which  they 
claim,  not  in  his  own  lands,  but  in  lands  which  he  had  previously  granted  to 
another  person.  That,  I  think  it  must  be  admitted,  is  a  legal  proposition 
which  as  yet  has  not  received  judicial  sanction  in  this  state. 

The  only  reported  case  decided  by  our  courts  bearing  a  close  resemblance  to 
the  case  under  consideration  is  that  of  Railroad  Co,  v.  Frudden,  reported, 
first,  in  19  N.  J.  Eq.  386.  and.  on  appeal,  in  20  N.  J.  Eq.  531.  The  com- 
plainant, in  that  case,  acquired  title  to  lands  abutting  on  Dickerson  street,  in 
the  village  of  Dover,  in  1837  and  1839.  His  grantor  had  dedicated  the  land 
in  Dickeraon  street  to  public  use  as  a  highway  as  early  as  1831.  The  defend- 
ants, in  constructing  their  railroad  through  Dover,  laid  a  single  track,  in 
1847,  longitudinally  over  Dickerson  street.  The  street  was  vacated  in  1848, 
and  in  the  same  year  the  defendants  obtained  a  deed  from  the  successors  in 
title  of  the  complainants'  grantor,  purporting  to  convey  the  fee  of  the  street 
to  them.  The  defendants,  in  1867,  attempted  to  lay  a  second  track  longitudi- 
nally over  the  land  which,  prior  to  the  vacation,  had  constituted  Dickerson 
street,  but  not  upon  that  half  which,  by  construction  of  law,  passed  to  the 
complainant  under  his  deed.  The  complainant  then  filed  his  bill,  asking  that 
the  defendants  be  enjoined  from  laying  the  second  track  in  front  of  his  lands. 
Chancellor  Zabriskie  ordered  an  injunction  to  issue.  This  order,  on  appeal, 
was  reversed.  Mr.  Justice  Depue,  in  stating  the  reasons  for  reversal,  said, 
among  other  things:  **  What  rights  the  complainant  acquired  in  the  street  be- 
yond the  medium  fllum  via,  by  his  deed  of  conveyance,  and  the  effect  of  the 
vacation  of  the  previously  existing  highway,  are  questions  proper  for  the  de- 
termination of  a  court  at  law."  The  questions  involved  there  were  the  same 
precisely  as  those  presented  here.    They  are  still  open  and  undetermined. 

On  the  ground  that  the  legal  right  on  which  the  complainants  rest  their 
claim  to  an  injunction  is,  as  a  matter  of  law,  wholly  unsettled,  they  must  be 
refused  the  writ  they  ask.  When  the  gravamen  of  the  complainant's  ease  is, 
as  it  is  here,  that  defendant  has  been  guilty  of  unconscientious  conduct,  in  de- 
priving him  of  the  enjoyment  of  his  legal  rights,  to  his  irreparable  injury,  it 
is  a  condition  precedent  to  the  complainant's  right  to  bring  his  adversary  into 
a  court  of  conscience,  that  his  adversary's  inconscientious  conduct  shall  be 
either  addmitted,  or  sliali  have  been  established  against  him  by  a  judgment  at 
law.  Outcalt  v.  Helme,  42  N.  J.  Eq.  665,  9  Atl.  Rep.  683.  It  should  be 
said  in  addition,  I  think,  that,  if  an  exactly  opposite  conclusion  had  been 
reached  as  to  the  character  of  the  right  which  constitutes  the  foundation  of 
the  complainants'  action,  it  would  still  have  been  the  duty  of  the  court  to  deny 
the  writ  they  ask.     The  change  which  the  defendants  propose  to  make  in 
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their  road  is  onein  which  the  public  have  a  very  deep  interest.  It  will  make 
travel,  both  on  the  railroad  and  the  highways  of  Jersey  City,  more  expeditious 
than  it  is  at  present,  and  it  will  give  greater  security  to  human  life,  by  re- 
moving dangers  which  now  exist,  and  which  imperil  it,  to  a  greater  or  less 
extent,  every  day  in  the  year.  That  the  change  is  proper  and  necessary,  to 
the  end  that  life  and  property  may  be  made  more  secure,  and  to  promote  the 
best  interests  of  Jersey  City,  is  a  question  which  has  been  finally  concluded 
by  the  judgment  of  that  municipal  body  to  which  the  legislature  thought 
proper  to  submit  it.  From  that  judgment  there  can  be  no  appeal  to  this  court, 
except  on  the  ground  of  fraud.  It  is  the  duty  of  this  court,  in  ordinary  cases 
affecting  purely  private  rights,  and  where  no  public  interest  is  involved,  to 
exercise  its  prohibitory  power  with  the  utmost  caution ;  to  compare  conse- 
quences in  advance,  to  see  whether,  if  it  exercises  this  one  of  its  attributes, 
it  will  not  inflict  upon  the  defendant  greater  injury  than  the  complainant  will 
suffer  if  it  withholds  its  hand,  and  leaves  him  to  pursue  his  ordinary  legal 
remedy;  but  in  cases  like  the  present,  where,  if  the  court  acts,  an  important 
public  work,  designed  to  free  public  travel  from  peril,  and  to  give  greater  se- 
curity to  human  life,  will  be  arrested  and  seriously  delayed,  nothing  short  of  the 
threatened  destruction  of  property  of  great  value,  by  acts  of  wanton  lawless- 
ness, inflicting  injuries  which,  if  not  prevented,  must  result  in  irreparable 
damage,  will  justify  the  court  in  issuing  a  command  that  the  work  shall  stop. 
The  duty  of  granting  or  refusing  an  injunction  is  a  matter  resting  in  sound 
discretion.  It  should  never  be  granted  when  it  will  operate  oppressively,  or 
contrary  to  the  real  justice  of  the  case,  or  where  it  is  not  the  fit  and  appropri- 
ate method  of  redress  under  all  the  circumstances  of  the  case,  or  where  it  will 
or  may  work  a  fatal  injury. 

The  injury  against  which  the  complainants  ask  to  be  protected  is  one  aris- 
ing entirely  from  inconvenience.  The  only  harm  which  it  is  possible  for 
them  to  suffer  from  the  closing  of  Green  street  is  that  in  going  from  their 
improvements  on  Green  street  to  the  ferry,  across  the  Hudson  river,  and  to 
some  other  places,  the  distance  which  they  will  be  compelled  to  travel  will  be 
increased  between  eight  and  nine  hundred  feet.  Green  street,  it  will  be  re- 
membered, is  to  be  closed  only  at  a  single  point,  and  for  a  distance  of  only  390 
feet;  all  the  rest  of  it  is  to  remain  a  highway.  The  next  parallel  street  to  the 
west  is  distant  only  400  feet  from  Green  street;  so  that  a  person  by  going  from 
Green  street  to  the  next  parallel  street,  thus  making  a  detour  from  a  direct 
line  of  about  400  feet,  and  then  passing  along  that  street  to  a  point  beyond  the 
railroad,  and  then  down  a  cross-street,  another  distance  of  about  400  feet,  will 
be  back  again  in  Green  street  at  a  point  beyond  where  it  is  to  be  closed.  The 
inconvenience  arising  from  this  increase  in  distance  can  scarcely  be  regarded 
as  an  injury  sufficiently  substantial  or  serious  to  make  the  interposition  of 
this  court,  by  injunction,  necessary  or  proper,  when  the  present  condition  of 
Green  street,  at  the  point  where  it  is  proposed  to  close  it,  is  considered.  There 
are  33  different  railroad  tracks  there,  over  which  trains  are  almost  constantly 
moving.  The  complainants  do  not  pretend  that  such  occupancy  and  use  of 
this  part  of  the  street  by  the  defendants  is  unlawful.  As  a  way,  the  street, 
at  this  point,  is  neither  free,  safe,  nor  convenient.  On  the  contrary,  it  is  al- 
most constantly  obstructed  by  moving  trains,  which  render  its  use  for  the 
purposes  for  which  a  highway  is  ordinarily  used  both  difficult  and  dangerous. 
Its  condition  is  such  that  it  is  manifest  that  no  prudent  person  would  attempt 
to  use  it  for  the  purposes  of  ordinary  travel,  except  under  the  pressure  of  an 
urgent  necessity.  There  is  no  proof  that  the  complainants  make  any  use  of  it 
at  all.  The  only  statement  upon  that  subject  to  be  found  among  their  proofs  is 
one  made  by  their  solicitor,  who  says,  in  his  affidavit:  "The  premises  and 
•  buildings  on  the  complainants'  land  on  the  west  side  of  Green  street  are  princi- 
pally occupied  by  the  Dodge  &  Bliss  Box  Company  for  manufacturing  boxes; 
and  that  almost  all  the  boxes  made  by  them  are  delivered  in  New  York  by 
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teams,  which  go  there  by  the  way  of  Green  street  and  the  ferry  at  the  foot  of 
Exchange  place. "  But  how  many  teams  go, — one  a  day,  or  one  a  week ?  Where 
did  the  affiant  get  his  information  that  the  teams  go  by  the  way  of  Green  street  ? 
Did  somebody  tell  him,  or  does  he  speak  from  personal  knowledge?  That  he 
speaks  from  personal  knowledge  would  seem  to  be  scarcely  passible.  He  is  a 
lawyer  engaged  in  active  practice,  distinguished  for  his  industry  and  the  ze;il 
-with  which  he  guards  the  interests  of  his  clients,  and  whose  time  during  the 
business  hours  of  each  day,  it  is  reasonable  to  suppose,  is  wholly  occupied  by 
his  engfigements  at  his  office  and  in  the  courts.  The  court  cannot  assume 
that,  for  weeks  prior  to  the  tiling  of  the  bill  in  this  case,  this  gentleman  took 
a  position  near  this  crossing,  and  stood  there  from  day  to  day,  to  see  that  the 
teams  which  carried  the  boxes  made  by  this  corporation  to  New  York  always 
passed  over  this  crossing,  when,  if  that  had  been  the  route  which  the  teams 
usually  took,  that  fact  could  have  been  so  easily  and  satisfactorily  established 
by  the  oaths  of  the  persons  who  drove  the  teams. 

Both  on  the  ground  that  the  legal  right  on  which  the  complainants'  action 
rests  is  not  clear,  and  th*at  the  injury  against  whicli  they  ask  to  be  protected 
is  too  insignificant  to  entitle  them  to  an  injunction,  their  application  must  be 
denied,  with  costs. 


iSMixn  V.  State. 
(Court  of  Appeals  of  Maryland*    December  16, 1887.) 

Lotteries— Construction  ot  Statute— Evidexcb. 

Rev.  Code  Md.  art.  72,  $  171,  provides  that  the  provisions  of  the  statute  in  relation 
to  lottery  tickets  shall  be  liberally  construed,  and  courts  ^  shall  adjud^  all  tickets, 
parts  of  tickets,  certificates,  or  any  other  device  whatsoever  by  which  money  or 
any  other  thing  is  to  be  paid  or  delivered  on  the  happening  of  any  event  or  contin- 
gency in  the  nature  of  a  lottery,  to  be  a  lottery  ticket. "  On  an  indictment  for  sell- 
ing a  lottery  ticket,  it  was  shown  that  defendant  sold  a  slip  of  paper,  oommonlv 
called  a  "policy,  ^*  and,  on  the  contingency  of  the  drawing  of  certain  numbers  in  a 
lottery  of  the  same  date  in  another  state,  the  purchaser  would  receive  $1.80.  Heldj 
that  a  conviction  on  such  evidence  would  be  sustained. 

Appeal  from  criminal  court  of  Baltimore  city. 

William  Smith  was  indicted  for  selling  a  lottery  ticket.  He  was  convicted, 
and  appealed. 

W,  H.  Whpte,  for  appellant.    Atty.  Gen.  Roberts,  for  the  State. 

Yellott,  J.  The  appellant  was  indicted  and  tried  in  the  criminal  court 
of  Baltimore  city;  the  first  count  in  the  indictment  charging  him  with  having 
sold  a  lottery  ticket  to  one  William  Bailey.  On  this  count  there  was  a  verdict 
of  guilty.  At  the  trial,  the  state  offered  to  prove  by  said  Bailey  "that  he  had 
played  policy  on  the  defendant,"  and  that  he  paid  for  and  received  pieces  of 
paper  which  are  commonly  known  as  "policies,"  and  which,  on  the  happ<^n- 
ing  of  the  contingency  of  certain  numbers  being  drawn  in  a  lottery  of  tiie 
same  date,  but  in  another  state,  would  entitle  him  to  the  sum  of  $1.80.  The 
evidence  offered  was  objected  to,  but  the  court  ruled  that  it  was  admissible, 
and  the  traverser  excepted  the  ruling,  and  took  an  appeal. 

The  appellant  contends  that  the  evidence  was  not  relevant  to  the  issue, 
because  he  was  indicted  for  selling  a  lottery  ticket,  and,  coming  into  couit  to 
defend  himself  against  this  charge,  had  to  encounter  evidence  tending  to 
show  that  he  bad  committed  another  and  a  different  offense.  In  other  words, 
he  assumes  that  the  sale  of  slips  of  paper  commonly  known  as  "policies"  is 
not  the  sale  of  lottery  tickets.  And  he  relies  on  the  case  of  Stewart  v.  State, 
62  Md.  412,  as  authority  in  support  of  this  assumption.  But  there  is  an  ap- 
parent distinction  between  the  case  referred  to  and  that  presented  by  this 
record.  In  Stewart  v.  State,  the  indictment  charged  the  traverser  with 
stealing  "certain  promissory  notes  for  the  payment  of  money."  The  state  of- 
fered in  evidence  a  "silver  certificate,"  and  this  court  decided  that  a  "silver 
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certificate*'  issued  by  the  United  States  is  not  a  promissory  note,  within  the 
meaning  of  section  101,  art.  30,  Code.  But  in  this  case  we  are  relieved  from 
the  difficulty  of  construction,  as  the  legislative  enactment,  in  unambiguous 
terms,  clearly  indicates  how  the  statute  shall  be  construed.  Section  171,  art. 
72,  Rev.  Code,  reads  thus:  "The  courts  shall  construe  the  foregoing  pro- 
visions relating  to  lotteries  liberally,  and  shall  adjudge  all  tickets,  parts  of 
tickets,  certificates,  or  any  other  device  whatsoever  by  which  money  or  any 
other  thing  is  to  be  paid  or  delivered  on  the  happening  of  any  event  or  con- 
tingency in  the  nature  of  a  lottery,  to  be  lottery  tickets."  It  is  plainly  apparent, 
from  the  statutory  provision  thus  transcribed,  that  it  is  the  duty  of  this  court 
to  decide  that  any  device  whatsoever  by  which  money  or  any  other  thing 
is  to  be  paid  or  delivered  on  the  happening  of  any  event  or  contingency  in  the 
nature  of  a  lottery,  to  be  a  lottery  ticket.  The  traverser  was  indicted  for  sell- 
ing a  lottery  ticket.  The  proof  offered  was  that  he  had  sold  to  the  person 
named  in  the  indictment  pieces  of  paper  commonly  known  as  "policies," 
w^hich  entitled  the  purchaser  to  receive  money  on  the  happening  of  a  certain 
contingency,  dependent  upon  the  drawing  of  numbers  in  a  lottery.  The  Code 
designates  any  such  device  as  a  lottery  ticket.  It  is  so  declared  to  be  by  stat- 
ute. The  evidence  offered  was  therefore  relevant  to  the  issue  and  admissible. 
As  the  court  below  committed  no  error  in  the  ruling  which  forms  the  foun- 
dation for  this  appeal,  its  ruling  should  be  affirmed.  Buling  affirmed,  and 
cause  remanded. 


Wilson  v.  Old  Town  Bank  op  Baltimore. 

(Court  of  Appeals  of  Maryland.    December  16, 1887.) 

Principal  and  Subbtt— Note  Given  as  Collatbrai/— Effect  of  Recital. 

A  railroad  companyborrowod  money  of  a  bank  and  gave  notes  of  its  directors  as 
collateral  security.  The  note  of  a  director,  dated  May  1, 1884,  recited  that  the  com- 
pany had  eiven  its  note  of  even  date  to  the  bank,  and  pledged  to  said  bank  its  re- 
ceipts for  May,  1884,  in  payment  of  the  same,  and  that  ne  agreed  and  promised,  in 
case  of  defanlt  in  payment  of  said  note,  to  pay  the  bank  his  note.  On  April  25th  the 
directors  had  appropriated  all  the  funds  aocrumg  during  May,  or  so  much  as  might  be 
necessary,  to  the  payment  of  the  interest  of  the  mortgage  bonds  of  the  company  fall- 
ing due  on  the  first  day  of  said  month,  as  the  bank  knew  when  it  discounted  the 
company*s  note.  The  receipts  were  paid  into  the  bank,  and  by  order  of  the  company 
it  paid  the  Intere^  on  the  bonds.  The  receipts  and  the  proceeds  of  the  discounted 
note  would  have  paid  the  Interest  and  the  note  at  maturity,  but  the  bank  allowed 
the  company  to  overdraw  its  account,  and  the  note  was  not  paid.  The  company  be- 
came insolvent,  and  the  bank  brought  suit  on  the  collateral  note.  Held,  that  the 
a^rreement  recited  in  the  collateral  notes  between  the  company  and  the  directors 
did  not  bind  the  bank,  and  require  it  to  apply  the  receipts  to  the  payment  of  the 
company* s  note,  and  that,  on  the  failure  of  tlio  company  to  pay  the  note,  the  obli- 
gation of  the  directors  as  sureties  became  absolute;  following  Street  v.  Bank,  10 
AU.  Rep.  819. 

Appeal  from  circuit  court,  Baltimore  county. 

The  Old  Town  Bank  of  Baltimore,  plaintiflf,  sued  Granville  O.  Wilson,  de- 
fendant, on  his  note  given  as  collateral  security.  Judgment  for  plaintiff,  and 
defendant  appealed. 

2).  0.  Mcintosh  and  S.  A.  Williams,  for  appellant.  W,  A»  Hammond,  for 
appellee. 

Stone,  J.  This  case  is  precisely  similar  to  the  case  of  Street  v.  Bank,  10 
Atl.  Rep.  319,  (decided  by  this  court  at  its  last  term,)  and  that  case  is  decisive 
of  this.  It  is  supposed  by  the  appellant  that  the  difference  in  the  form  of  the 
note  sued  on  in  that  case  from  the  one  sued  on  in  this  might  make  a  differ- 
ence, but  it  does  not.  The  note  sued  on  in  Street* 8  Case  recited  that  the  rail- 
road company  "having  given  its  note  of  even  date  herewith  to  the  Old  Town 
Bank  of  Baltimore  for  the  sum  of  65,000,  payable  thirty  days  from  date,  and 
pledged  its  receipts  for  the  month  of  May  in  payment  of  same."  The  note 
sued  on  in  this  case  has  the  words,  "Pledged  to  said  bank."   This  is  the  only 
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differeDce.  The  note  in  Street's  Case  meant  precisely  what  the  note  in  this 
case  does,— that  the  receipts  for  May  were  pledged  to  the  bank ;  and  what 
we  have  already  said  in  that  case  applies  to  this.    Judgment  affirmed. 


Mitchell  et  ux  v,  Wedderburn  et  ttx, 
{Cofwrt  of  Appeals  of  Maryland.    December  16, 1887.) 

1.  Contracts— Pkrformanob—Conditiok— Pleading. 

In  an  action  for  breach  of  contract  for  purchase  of  stock  in  a  manufacturing  com- 
pany, defendants  pleaded  that  it  was  to  be  paid  for  in  fertilizer  made  by  the  com- 
pany, on  the  express  condition  that,  if  the  delivery  of  the  fertilizer  afPected  the  in- 
terests of  the  ci^dditors  of  the  company,  the  contract  should  be  void,  which  oonditioa 
had  happened.    Held,  that  a  demurrer  to  the  plea  was  properly  overruled. 

2.  Sahr— Construction— Salb  of  Corforatb  Stock— Abandonment. 

One  of  the  plaintiffs  sold  to  one  of  the  defendants  stock  in  a  fertilizer  manufactur- 
ing company.  By  the  first  clause  of  the  contract,  the  stock  was  to  be  paid  for  in 
fertilizers  of  its  make.  Another  clause  provided  that,  upon  payment,  the  stock 
transferred  to  defendant  should  be  retired  for  the  benefit  of  the  company,  and  that, 
if  the  payment  interfered  with  the  righta  of  the  company  creditors,  the  contract 
should  DO  void.  After  a  partial  payment  had  been  m»le,  the  directors  of  the  com- 
pany determined  that  further  delivery  of  the  fertilizer  would  impair  creditors* 
rights,  and  the  contract  was  abandoned.  Held,  that  it  was  a  contract  for  the  sale 
to  the  company,  and,  the  condition  under  which  it  became  void  having  happened, 
there  was  no  claim  against  defendant  individually. 

Appeal  from  superior  court  of  Baltimore  city, 

Cecil  Wallace  Mitchell  and  Lydia  P.  Mitchell,  plaintiffs,  sued  Alexander  J. 
Wedderburn  and  Jane  Sarah  Wedderburn,  defendants,  for  breach  of  contract; 
judgment  for  defendants,  and  plaintiffs  appealed. 

W,  Reynolds^  for  appellants.    John  T,  Mason,  for  appellees. 

Robinson,  J.  This  is  an  action  to  recover  damages  for  the  breach  of  a 
contract  in  writing,  by  the  terms  of  which  the  plaintiff  Mrs.  Mitchell  alleges 
she  sold  260  shares  of  stock  of  the  Ceres  Manufacturing  Company  to  the  de- 
fendant Mrs.  Wedderburn  for  the  sum  of  $18,000.  The  stock  was  to  be  paid 
for  in  '*The  Ceres  Superphosphate/'  a  fertilizer  manufactured  by  the  com- 
pany, at  a  valuation  of  $22  per  ton;  not  more  than  400  tons  to  be  delivered  to 
Mrs.  Mitchell  in  any  one  year.  The  sixth  clause  provides  that,  upon  the  pay- 
ment of  the  whole  purchase  money,  the  stock  was  to  be  "transferred  to  Mrs. 
Wedderburn,  to  be  retired  by  the  Ceres  Manufacturing  Company  in  accord- 
ance with  law;'*  and,  further,  that  "all  the  terms  of  this  contract  are  hereby 
declared  and  intended  to  be  subject  to  the  rights  of  the  creditors  of  the  Ceres 
Manufacturing  Company,  of  Baltimore  city,  and  of  no  effect  to  alter  the  status 
of  the  parties  hereto  with  respect  to  said  creditors  as  regards  the  respective 
interest  of  said  parties  in  the  assets  of  said  company."  To  this  action  the  de- 
fendants pleaded  that  the  contract  sued  on,  as  appears  from  the  terms  thereof, 
was  part  of  a  plan  proposed  between  the  plaintiff  Mrs.  Mitchell  and  the  de- 
fendant Mrs.  Wedderburn, —  they  being  the  holders  of  the  majority  of  the 
stock  of  the  Ceres  Manufacturing  Company, — by  which  Mrs.  Mitchell  was  to 
sell  her  stock  to  the  company  through  Mrs.  Wedderburn,  and,  when  paid  for, 
to  be  retired  for  the  beneOt  of  the  remaining  stockholders;  all  parties  to  the 
transaction  believing,  at  the  time,  that  the  stock  could  be  paid  for  in  fertiliz- 
ers belonging  to  the  company  without  impairing  the  rights  or  interests  of  its 
creditors,  but  that  the  contract  was  made  upon  the  express  condition,  as  ap- 
pears from  its  terms,  that  if  it  should  turn  out  that  the  delivery  of  the  ferti- 
lizer in  the  payment  of  stock  impaired  in  any  manner  the  rights  of  the  cred- 
itors of  the  company,  then  the  contract  was  to  be  void  and  of  no  effect.  The 
plea  f  ui-ther  alleges  that»  after  a  partial  delivery  of  the  fertilizer  under  the 
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contract,  it  became  plain  and  apparent  to  all  the  pasties  thereto  that  the  fur- 
ther delivery  could  not  be  made  in  justice  to  the  rights  of  creditors,  and  there- 
upon the  contract  was,  with  the  consent  of  the  plaintiff,  abandoned.  To  this 
plea,  the  plaintiffs  file  a  general  demurrer,  and,  as  special  demurrers  for  de- 
fects in  matter  of  form  are  no  longer  allowed  by  the  Code,  the  only  question 
under  the  general  demurrer  is  whether  this  plea  sets  forth  a  substantial  de- 
fense to  the  action. 

Now,  if  we  reject  all  unnecessary  verbiage  and  all  unnecessary  matter  as 
mere  surplusage,  the  defense  set  up  by  the  plea  is  that  the  contract  sued  on 
is  by  its  terms  a  sale  of  Mrs.  Mitchell's  stock  to  the  Ceres  Company,  to  be  paid 
for  in  fertilizer  manufactured  by  the  company;  subject,  however,  to  the  ex- 
press condition  that,  if  the  delivery  of  the  fertilizer  in  payment  of  the  stock 
should  affect  the  rights  and  interests  of  its  creditors,  then  tlie  contract  was 
to  be  void  and  of  no  effect, — a  condition  which  in  fact  did  happen;  in  short, 
that  the  contract  became  inoperative  and  void,  because  of  the  happening  of  a 
dependent  condition.  So,  whatever  objection  there  may  be  to  the  plea  for 
defects  in  matters  of  form,  it  does  set  forth  substantially  a  good  ground  of 
defense,  and,  this  being  so,  the  demurrer  was  properly  overruled. 

We  come,  then,  to  the  construction  of  the  contract  itself,  for  upon  this  de- 
pends the  ri^ht  of  the  plaintiffs  to  maintain  this  action.  And  here  we  must 
admit  that  there  is  some  difficulty  in  finding  out  precisely  what  the  parties 
meant,  because  the  different  clauses  in  the  contract  are  utterly  inconsistent 
with  each  other.  The  first  part  of  the  contract  is  in  terms  an  out  and  out 
Bale  of  the  stock  by  Mrs.  Mitchell  to  Mrs.  Wedderburn,  and  yet  thus  incon- 
sistent with  the  sixth  and  other  clauses.  The  sixth  provides  that,  upon  the 
payment  of  the  whole  purchase  money,  the  stock  was  to  be  transferred  to 
Mrs.  Wedderburn;  to  be  retired,  however,  for  the  benefit  of  the  company. 
If  the  sale  was  in  fact  made  to  her,  then  the  stock,  on  the  payment  of  the 
purchase  money,  belonged  to  her,  and  we  are  at  loss  to  understand  why  it 
was  to  be  retired  for  the  benefit  of  the  other  stockholders.  Then,  again,  it 
provides  that  "all  the  terms  of  this  contract  are  hereby  declared  and  intended 
to  be  subject  to  the  rights  of  the  creditors  of  the  Ceres  Manufacturing  Com- 
pany, and  of  no  effect' to  alter  the  stattis  of  the  parties, "  etc.  In  other  words, 
if  it  should  happen  that  the  payment  of  the  purchase  money  in  fertilizers  be- 
longing to  the  company  imp;ured  the  rights  of  its  creditors,  then  the  con- 
tract was  to  be  void.  Now,  if  the  sale  was  made  to  Mrs.  Wedderburn,  how 
could  the  payment  of  the  purchase  money  by  her  in  a  feililizer  manufactured 
by  the  Ceres  Company  affect  injuriously  the  rights  of  its  creditors?  She 
would  be  obliged  to  buy  the  fertilizer,  and,  instead  of  its  fertilizer,  the  com- 
pany would  have  the  money  as  assets  for  its  creditors.  The  contract  is  drawn 
in  a  bungling  manner,  but,  as  we  construe  it,  the  stock  was  not  sold  to  Mrs. 
Wedderburn  individually,  but  through  her  to  the  Ceres  Company,  to  be  paid 
for  in  the  fertilizer  of  the  company;  and  if  it  should  turn  out  that  the  deliv- 
ery of  the  fertilizer  in  payment  of  the  purchase  money  interfered  in  any  man- 
ner with  the  rights  of  the  creditors,  then  it  was  to  be  void  and  of  no  effect. 
And  that  it  was  so  understood  is  plain  from  the  subsequent  acts  and  conduct 
of  the  parties.  The  contract  was  made  September  1st,  and  from  that  time 
until  the  fourth  November  more  than  a  thousand  dollars  worth  of  ferti- 
lizer was  delivered  by  the  company  under  it.  In  the  early  part  of  November, 
however,  the  board  of  directoi-s,  of  which  Mr.  Mitchell,  the  husband  and  agent 
of  the  plaintiff,  was  a  member  and  its  president,  determined  that  the  further 
delivery  of  fertilizer  to  Mrs.  Mitchell  could  not  be  made  without  impairing 
the  rights  of  the  creditors  of  the  company,  and  thereupon,  with  the  assent  and 
acquiescence  of  all  parties,  the  contract  was  abandoned.  Iiviurance  Co.  v.  Bos- 
siere,  9  Gill  &  J.  155;  Abraina  v.  Sheehan,  40  Md.  457;  Scarlett  v.  Stein,  Id. 
525;  Insurance  Co.  v.  Doll,  35  Md.  107;  Topliff  v.  Topliff,  122  U.  S.  121,  7 
Sup.  Ct.  liep.  1057. 
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Such,  then,  being  the*  construction  of  the  contract,  and  the  condition  on 
which  it  was  to  become  inoperative  and  void  having  happened,  there  was  no 
ground,  at  least,  on  which  Mrs.  Wedderburn  could  be  held  personally  liable 
under  it.    Judgment  affirmed. 


Clark  et  ah  v.  State. 
{Court  of  Appeals  of  Maryla/nd.    December  16, 1887.) 

Appeal— Time  of  Taking — ^Dblat— Consent  op  Opposing  Counsel. 

Rule  28,  Marvland  court  of  appeals,  provides  that  in  criminal  cases  the  appeal  or 
writ  of  error  allowed  by  law  sh^  be  taken  without  delay,  and  the  transcript  of  the 
record  shall  forthwith,  or  as  soon  as  the  same  can  be  made  out,  be  transmitted  to 
the  court  of  appeals.  Where  it  appears  that  the  record  was  not  transmitted  for 
more  than  four  months  after  verdict  rendered,  appeal  prayed,  and  affidavit  that  the 
same  was  not  taken  for  delay  filed,  no  pretense  being  made  tnat  the  time  was  nec- 
essarv  for  the  preparation  of  the  hill  of  exceptions,  the  apx)eal  will  be  dismissed, 
notwithstandhig  the  delay  was  with  the  consent  of  opposing  counseL 

Appeal  from  criminal  court  of  Baltimore  city. 

Motion  to  dismiss  appeal. 

2'hos.  C.  RuddelU  for  appellant.    Atty.  Gen.  Roberts,  for  the  State. 

Irving,  J.  The  motion  of  the  attorney  general  to  dismiss  this  appeal  mast 
prevail.  The  twenty-eighth  rule  of  this  court  provides,  in  criminal  cases* 
"the  appeal  or  writ  of  error  allowed  by  law  shall  be  taken  without  delay, 
and  the  transcript  of  the  record  shall  forthwith,  or  as  soon  as  the  same  can  be 
made  out,  be  transmitted  to  the  court  of  appeals."  In  the  case  of  State  y. 
Bowers,  65  Md.  363,  the  writ  of  error  was  sued  out  21  days  after  Judgment 
rendered,  and  this  court  said  the  same  was  not  sued  out  without  delay,  as  pro- 
vided by  the  rule,  and  the  writ  was  dismissed.  In  that  case,  the  court  says 
that  what  will  amount  to  delay  within  the  rule  must  be  determined  by  the 
character  of  each  case  as  it  arises.  A  longer  time  will  be  allowed  where  the 
exceptions  are  numerous,  or  where  the  case  is  such  that  time  is  required  for 
preparing  the  petition  or  writ  of  error.  But  in  a  simple  case  like  that  was, 
the  delay  indulged  was  "  unquestionably  an  infraction  of  the  rule. "  The  same 
ruling  was  followed  in  State  v.  Long,  65  Md.  365,  where  there  was  a  delay  of 
over  30  days.  We  see  nothing  in  this  case  to  relieve  it  from  the  requirements 
of  the  rule,  and  the  construction  given  to  it  in  the  decisions  cited.  The  ver- 
dict was  rendered  on  the  twenty-first  day  of  June,  1887,  yet  the  record  was 
not  transmitted  to  this  court  until  the  twenty-fourth  day  of  October  follow- 
ing,— more  than  four  months  after  verdict  was  rendered.  By  the  docket 
entries,  the  exceptions  are  noted  as  taken  on  the  twenty-first  day  of  June, 
and  the  appeal  prayed,  and  affidavit  that  it  was  not  taken  for  delay*  is  entered 
as  of  the  same  day.  Now,  assuming  the  record  in  that  regard  to  be  absolutely 
correct  and  true,  then  the  record  was  not  transmitted' with  that  promptness 
which  the  rule  contemplates.  That  this  was  not  the  fault  of  the  clerk  is  ap- 
parent from  the  fact  that  the  bills  of  exception  were  not  actually  filed  until 
the  first  day  of  October.  These  exceptions  are  simple,  and  there  is  no  allega- 
tion that  time  was  consumed  in  preparation,  and  obtaining  the  signature  of 
the  judge.  Counsel  simply  withheld  them  until  that  time  on  the  theory  that 
it  would  make  no  difference,  as  this  court  was  not  then  in  session,  as  is 
claimed  by  the  counsel  for  appellant;  and  which,  it  seems,  was  with  the  as- 
sent  of  counsel  for  the  state.  But  assent  of  counsel  cannot  set  aside  the  re- 
quirements of  the  rule,  made  to  secure  strict  compliance  with  law  in  such 
case  provided.  In  point  of  >fact,  however,  according  to  the  aflSdavit  of  the 
clerk,  the  prayer  for  appeal,  and  aflSdavit  that  the  same  was  not  taken  for  de- 
lay, was  not  taken  and  filed  until  the  day  the  record  was  actually  transmitted 
to  the  court  of  appeals,  and  the  entry  was  made  nunc  pro  tunc,  as  of  the 
twenty-first  of  June.    Thus  it  appears  the  prayer  for  appeal,  and  afildavit 
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that  it  was  not  taken  for  delay,  was  in  fact  not  made  and  taken  for  four  months 
after  verdict  rendered, — a  much  longer  period  than  the  delay  in  either  of  the 
cases  we  have  cited.  The  practice  of  doing  so  long  after  verdict  what  the 
law  requires  to  be  done  "without  delay,"  and  then  noting  it  as  if  the  law  had 
been  complied  with,  cannot  be  sanctioned.  Such  a  method  of  avoiding  the 
requirements  of  the  law  and  the  rule  of  the  court  is  justly  censurable,  as  mak- 
ing the  law  of  no  effect.    Appeal  dismissed. 


Waters  v,  Momenthy. 

{Court  of  AppeaU  of  Maryland.    December  16,  1887.) 

1.  Insolvbnct—Dischabob— Creditor  may  Atpea-l— Cannot  Attack  by  Petition. 

Upon  the  final  discharge  of  a  debtor  in  insolvency  proceedings  a  creditor  may  ap- 
peal from  the  order  of  discharge  for  any  defects  or  irregularities  in  the  proceedings, 
but  he  cannot  attack  it  by  petition  to  have  th«  same  vacated  upon  those  grounds. 
a.  Sams— Afp]iai/->Certipioatb  of  Court. 

On  appeal  in  insolvency  proceedings  where  the  questions  raised  and  decided  In 
the  court  below  have  not  been  certified  by  such  court  as  provided  by  Rev.  Code.  Md. 
art  71,  S  6,  the  appeal  will  be  dismissed. 

Appeal  from  Baltimore  court  of  common  pleas. 

This  was  an  appeal  by  John  Waters  from  an  order  of  discharge  of  Bruno 
Momenthy  in  insolvency  proceedings.    The  opinion  states  the  facts. 
T,  B.  Clendinen,  for  appellant.    E,  C.  Carrington,  Jr.,  for  appellee. 

Alyey,  C.  J.  The  appeal  in  this  case  roust  be  dismissed.  It  appears  that 
the  appellee,  Momenthy,  applied  for  the  benefit  of  the  insolvent  law  on  the 
fourth  of  August,  1879,  and,  after  publication  of  notice  to  creditors,  he  ob- 
tained from  the  court  of  common  pleas  of  the  city  of  Baltimore,  on  the  fif- 
teenth of  November,  1879,  an  order  of  final  discharge  under  that  law;  the 
order  reciting  that  the  applicant  had  fully  complied  with  the  terms  of  the  law. 
On  the  tenth  of  May,  1887,  the  appellant,  who  was  one  of  the  creditors  of 
Momenthy  at  the  time  of  his  application  for  the  benefit  of  the  insolvent  law, 
filed  his  petition  in  the  insolvent  proceedings,  alleging  that  the  final  discharge 
granted  the  appellee  was  void,  because  of  certain  defects  and  omission  in  the 
proceedings  which  had  the  effect  of  depriving  the  court  of  common  pleas  of 
the  right  and  jurisdiction  to  grant  the  final  discharge  to  the  appellee.  Th& 
answer  to  the  petition  insists  that  the  appellee  had  fully  complied  with  all  the 
requirements  of  the  law,  and  acted  fairly  and  bona  fide,  and  that  the  court  had 
acquired  jurisdiction  and  authority  to  grant  the  final  discharge,  and  that  the 
same  cannot  now  be  impeached.  Upon  hearing  the  petition  and  answer,  and 
argument  thereon  the  court  below  simply  ordered  the  petition  to  be  dismissed, 
with  costs,  without  in  any  manner  indicating  the  ground  of  its  action  in  so 
dismissing  the  petition.  It  is  the  final  order  of  discharge  that  is  sought  to  be 
vacated  by  this  application,  thus  making  the  present  petition  serve  the  purpose 
of  a  sort  of  bill  of  review.  But  from  the  order  sought  to  be  vacated  the  appel* 
lant  had  his  right  of  appeal,  within  the  time  and  in  the  manner  prescribed  by 
law;  and  not  having  availed  himself  of  the  right  within  the  time  prescribed^ 
he  cannot  be  allowed  to  revive  the  right  by  any  such  proceeding  as  that 
adopted  in  this  case.  Besides,  this  is  a  matter  in  insolvency,  and  the  appeal 
can  only  be  prosecuted  according  to  the  terms  of  the  insolvent  law,  which 
grants  the  right  of  appeal .  By  article  71,  §  6,  of  the  Revised  Code,  it  is  provided, 
"that  the  court  from  whose  judgment  or  order,  under  the  insolvent  laws,  au 
appeal  shall  be  taken,  shall,  immediately  upon  the  entry  of  such  appeal,  cer- 
tify and  state  the  questions  in  and  decided  by  such  court;  and  no  question 
which  shall  not  appear  by  such  certificate  to  have  been  raised  in  said  court 
shall  be  considered  by  the  court  of  appeals."  This  provision  of  the  statute 
restricts  the  power  given  this  court  by  the  previous  section  of  the  Code,  to 
review  the  order  of  the  court  below;  and  unless  there  be  a  certificate,  or 
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something  equivalent  to  a  certificate,  defining  the  exact  point  or  question 
considered  and  decided  by  the  court  below,  this  court  clearly  has  no  power  of 
review.  Here  the  petition  sets  up  and  relies  upon  several  supposed  defects 
in  the  proceedings  as  causes  for  declaring  the  whole  proceeding  void,  but  the 
legal  validity  of  the  proceedings  is  asserted  and  relied  upon  by  the  appellee; 
and  the  order  of  the  court  simply  dismisses  the  petition.  Without  the  cer- 
tificate required  by  the  statute,  this  court  is  not  advised,  and  is  not  author- 
ized to  conjecture,  upon  what  ground  the  court  below  acted  in  dismissing  the 
petition.  This  court,  as  we  have  seen,  is  strictly  confined,  in  its  powers  of  re- 
view, to  the  point  or  question  considered  and  decided  by  the  court  below,  and 
is  forbidden  to  consider  upon  the  appeal  authorized  by  the  statute,  any  other 
point  or  question  than  such  as  may  be  certified.  And  as  no  point  is  certified 
here,  we  decide  nothing  in  regard  to  the  validity  of  the  proceedings.  Wright 
V.  Kuhn,  20  Md.  421,  424;  Jaeger  v.  RequardU  25  Md.  '231. 

There  has  been  an  application  to  this  court  for  an  order  to  the  court  below, 
directing  a  certificate  to  be  furnished,  such  as  is  required  by  the  statute.  But 
clearly,  if  it  were  even  conceeded  that  the  certificate  could  be  made  at  this 
late  day,  this  court  has  no  power  to  pass  such  order  upon  the  court  below. 
The  whole  matter  is  of  statutory  regulation,  and  this  court  has  no  power  in 
the  premises  other  than  that  granted  by  the  statute.    Appeal  dismissed. 


Fbessthan  et  al.  v.  Mason  et  aL 

Lyman  et  al,  v.  Same. 

(Court  of  Appeals  of  Maryland,    December  15, 1887.) 

1.  Corporations— AoTioKS  Against— Admission  op  Sbrvics  by  Solicitor- EIstoppbl. 

a  writ  was  served  on  the  solicitor  of  a  defendant  corporation,  who  subecribed  an 
admission  of  service.  The  complainants  asked  for  an  interlocutory  decree  for  want 
of  appearance,  and  obtained  a  decree  for  sale,  which  at  their  instance  was  carried 
out.  Several  years  afterwards  some  of  the  complainants  sought  to  set  aside  the  de> 
cree  on  the  ground  that  the  corporation  was  never  summoned.  Held,  that  having 
taken  advantage  of  the  service  they  could  not  complain  of  the  maimer  in  which  it 
was  effected. 

2.  Judicial  Sales— Action  to  Set  Asidb— Estoppel. 

Complainants  sought  to  set  aside  a  sale  of  land  made  under  a  decree  on  the  flpround 
of  inadequacy  of  price.  At  the  time  they  insisted  that  the  sale  should  be  maae,  and 
the  sale  was  ratified  at  their  instance,  and  they  received  and  gave  releases  for  their 
share  of  the  proceeds.    Heldy  that  the  sale  could  not  be  set  aside.' 

3.  Same— Bill  of  Review- Time  of  Filino — ^Estoppel— Knowledge  op  Counesi.. 

A  decree  for  sale  of  real  estate  was  obtained  in  April,  1874.  In  December,  1885, 
some  of  the  parties  filed  a  bill  of  review,  and  sought  to  set  aside  the  decree  on  the 
ground  of  irregularities  of  which  they  alleged  they  had  no  knowledge  until  recently. 
lieldy  that  the  bill  was  not  filed  within  the  time  allowed,  and  that  they  were  bound 
by  the  knowledge  with  which  their  counsel  was  chargeaole. 

Appeals  from  circuit  court,  Baltimore  county,  in  equity. 

John  T.  Mason,  D wight  E'.  Lyman,  Cumberland  Dugan  and  others,  were 
in  1873  complainants  in  a  proceeding  for  the  sale  and  partition  of  land.  After 
decree,  John  T.  Afason  and  others  filed  a  bill  of  review  against  their  co-com- 
plainants and  the  defendants.  Lyman  and  Dugan  answered,  as  did  also  Mary 
H.  Presstman,  George  B.  Presstman  and  others,  purchasers  under  the  decree, 
who  were  made  defendants  to  the  bill  at  their  own  request.  A  decree  was 
made  setting  aside  the  original  decree.  From  this  decree  there  are  two  ap- 
peals in  one  record,  one  by  Mary  H.  Presstman,  George  R.  Presstman  '*nd  oth- 
ers, the  other  by  Dwight  E.  Lyman  and  Cumberland  Dugan. 

Geo,  H,  Williams,  B,  H,  Boarman,  and  /.  T.  Mason^  for  appellants,  xim- 
nard  Carter,  Wm.  F.  Wharton^  and  W,  G,  Smith,  for  appellees. 

>  A  judicial  or  quoM  judicial  sale  will  not  be  set  aside  for  mere  inadequacy  of  price. 
Sigerson  v.  Sigerson,  (Iowa,)  32  N.  W.  Rep.  463,  and  note:  Trust  Go.  v.  Snrope,  (Iowa,) 
34  N.  W.  Rep.  b67;  Black  v.  Steele,  (Ky.)  5  S.  W.  Rep.  23. 
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Irving,  J.  On  the  nineteenth  of  Jane,  1873,  the  appellees  in  these  appeals, 
with  certain  other  persons,  filed  a  bill  in  the  circuit  court  for  Baltimore  county, 
averring  a  tenancy  in  common  with  the  mayor  and  city  council  of  Baltimore, 
in  an  undivided  fourth  part  of  certain  lands  mentioned  in  certain  exhibits  filed 
with  the  bill;  and  averring  that  it  would  be  for  the  interest  and  advantage  of 
all  the  paities  to  have  the  same  sold.  Subpoena  was  issued  for  the  mayor  and 
city  council  of  Baltimore.  The  sheriff  returned  the  writ,  "Summoned;"  and 
on  the  writ  the  city  solicitor  entered  admission  of  service  and  subscribed  it. 
By  successive  stages  the  case  went  to  decree  on  the  sixth  of  April,  1874.  The 
decree  was  for  a  sale,  and  a  trustee  was  appointed  to  make  it.  The  sale,  how- 
ever, did  not  take  place  until  the  thirteenth  of  October,  1881,  when  the  trus- 
tee did  sell  the  property.  The  sale  was  duly  reported,  and  the  same  was  finally 
ratified  in  April,  1882.  An  auditor*8  report  was  made,  and  the  proceeds  were 
duly  distributed  between  the  complainants  and  the  defendants,  the  mayor  and 
city  council;  and  the  proceeds  were  duly  paid  over  accordingly;  and  these  ap- 
pellees executed  releases  for  their  shares,  which  releases  are  a  part  of  the  rec- 
ord in  this  case.  On  the  fourth  of  December,  1885,  the  appellees,  who  were 
some  of  the  complainants,  asked  and  obtained  leave  of  the  court  to  file  a  bill  of 
review;  and  on  the  same  day  filed  a  bill  of  review  against  their  co-complain- 
ants and  the  mayor  and  city  council  of  Baltimore.  The  bill  of  review  avers 
certain  irregularities  in  the  proceedings  in  the  former  case,  which  are  alleged 
to  have  been  fatal  to  its  validity,  and  rendered  the  decree  ineffective  to  pass 
good  title  to  the  land  sold,  and  also  charges  a  great  sacrifice  of  the  land  and 
their  interests  by  the  sale,  which  they  charge  brought  a  grossly  inadequate 
price.  The  irregularities  insisted  upon  are,  that  in  fact  the  mayor  and  city 
council  were  never  "summoned,"  though  so  returned  by  the  sheriff;  and  that 
the  admission  of  service  by  the  city  solicitor  was  unauthorized,  and  ineffectual 
to  do  away  with  the  need  of  actual  and  regular  service:  and  that  consequently 
the  interlocutory  decree  was  irregular  and  improvident;  and  that,  as  a  conse- 
quence, all  subsequent  proceedings  were  invalid.  To  this  bill,  Lyman  and 
Dugan,  appellants,  demurred;  but  the  demurrer  was  overruled,  and  they  an- 
swered. Subsequently,  the  appellants  Mary  H.  Presstman  and  others  filed  a 
petition  as  purchasers  under  the  former  decree  asking  leave  to  be  made  de- 
fendants; which  prayer  was  granted  and  they  were  accordingly  made  defend- 
ants and  answered,  as  also  did  Lyman  and  Dugan,  and  the  other  defendants, 
who  were  originally  complainants.  All  resisted  a  disturbance  of  the  former 
decree,  except  the  mayor  and  city  council.  Afterwards  the  appellees  filed 
their  petition  alleging  that  the  answer  of  some  of  the  defendants  made  it  nec- 
essary for  them  to  amend  their  bill,  and  asked  leave  to  amend  the  same.  This 
leave  being  granted,  they  amended  their  bill  by  alleging  a  want  of  jurisdic- 
tion in  the  courts  "to  decree  a  partition  of  land,  or  a  sale  without  having  before 
it  all  the  tenants  in  common  of  such  land,  and  that  in  this  instance  the  own- 
ers of  one  undivided  fourth  part  only  of  the  land  of  which  partition  was  sought 
to  be  made  were  made  parties  to  that  suit,  and  that  the  entire  proceeding  is 
therefore  null  and  void."  They  also  averred  that  knowledge  of  the  mistake 
had  only  recently  come  to  their  knowledge;  and  that  they  had  not  intended  to 
ratify  the  proceeding  by  taking  the  money  arising  from  the  sale.  Answers  to 
the  amended  bill  were  filed;  issue  Joined,  and  after  testimony  the  court  passed 
the  decree  setting  aside  the  original  decree,  and  from  that  decree  appeal  Wiis 
taken. 

We  are  all  of  opinion  that  there  was  error  in  entertaining  this  bill  of  review, 
and  setting  the  original  decree  aside.  The  bill  of  review  ought  to  have  been 
dismissed.  In  so  deciding  it  is  not  necessary  for  us  to  deteraiine  whether  an 
undivided  interest  in  land  may  be  sold  under  such  a  proceeding  as  was  had 
and  which  it  is  sought  to  review.  In  fact  we  ought  to  note  that  the  ques- 
tion, as  argued  in  this  court,  is  not  presHnte<l  by  allegation  in  the  bill  of  re- 
view.   The  only  question  as  to  jurisdiction  raised  by  the  bill  of  review,  by  tlie 
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fair  reading  thereof,  is  the  failure  to  make  certain  persons  parties  defendants. 
Nor  is  it  necessary  for  us  to  decide  whether  there  are  any  irregularities  or  de- 
fects in  the  proceeding  such  as  are  claimed;  for  we  do  not  think  these  appel- 
lees are  so  situated  as  to  be  entitled  through  bill  of  review  to  a  considenilion 
of  any  of  those  questions.  Both  on  the  ground  of  laches  and  estoppel  are 
they  disentitled  to  the  relief  they  seek.  '*It  is  the  universal  law,  that  if  a 
man,  by  words  or  conduct,  has  intimated  that  he  consents  to  an  act  which  has 
been  done,  and  that  he  will  offer  no  opposition  to  it,  although  it  could  not 
have  been  done  without  his  consent,  and  he  induces  others  thereby  to  do  what 
they  would  otherwise  have  abstained  from  doing,  he  cannot  question  the  legal- 
ity of  the  act  he  sanctioned  to  the  prejudice  of  those  who  have  bo  given  laith 
to  his  words  or  the  fair  inferences  from  his  conduct."  2  Story,  Eq.  Jur.  g 
1547.  Now,  what  have  these  appellees  done?  They  asked  the  court  to  ex»T- 
cise  the  jurisdiction,  under  section  99,  art.  16,  of  the  Code,  and  to  sell  the 
property.  They  claimed  the  benefit  of  the  return  of  the  sheriff,  notwiUi- 
stauding  it  may  not  be  technically  sufficient  for  a  return  of  service  on  a  cor- 
poration. They  claimed  the  benefit  of  the  admission  of  service  by  the  citv 
solicitor.  They  asked  for  interlocutory  decree  for  want  of  appearance.  They 
took  testimony,  and  claimed  a  decree  for  sale,  and  obtained  it.  All  this  they 
did  by  a  most  competent  solicitor;  and  what  he  did  for  them  was  their  doing. 
They  insisted  the  trustee  should  make  the  sale  which  he  had  been  deferring  in 
hope  of  a  better  price  than  he  had  been  offered.  On  their  importunities,  the 
land  was  sold,  and  the  purchaser  is  in  court  resisting  a  review  of  the  decree 
under  which  he  bought,  and  paid  his  money;  which  purchase  money,  after 
ratification  of  the  s^e  at  their  instance,  has  been  divided  by  the  auditor 
among  the  parties;  and  they  have  received  their  shiire  and  executed  release 
therefor.  Now,  more  than  eleven  years  after  the  decree  for  sale  was  passed, 
they  ask  its  review  and  rescission.  More  than  four  years  after  the  sale  and 
its  ratification  and  the  payment  of  the  money  by  the  purchaser;  and  more 
than  three  years  after  they  received  their  money,  the  whole  thing  is  asked  to 
be  set  aside  by  some  of  the  very  persons  who  procured  it  to  be  done.  Under 
such  circumstances  a  very  strong  case  ought  to  be  made  of  serious  injury  to 
the  party  complaining  to  justify  a  court  in  entertaining  a  bill  for  review  and 
disturbing  a  decree  passed  so  long  ago.  Such  case  the  appellees  did  not  make 
in  their  bill  or  proof.  It  is  well  settled  that  a  party  to  entitle  himself  to  a 
bill  of  review,  must  show  himself  to  have  been  injured.  Lansing  v.  Ifisur- 
a?ice  Co.,  Hopk.  Ch.  116;  Hughes  v.  Stickney,  13  Wend.  280.  This  the  ap- 
pellees have  entirely  failed  to  do.  Indeed,  it  is  difficult  to  see  in  what  respect, 
on  their  own  contention,  they  have  been  injured,  unless  it  be  in  the  inade- 
quate price  which  it  is  alleged  the  land  brought;  and  so  far  as  this  proceeding 
is  concerned  they  have  no  testimony  on  that  subject,  and  rely  wholly  on  what 
Wiis  testified  to  in  the  original  proceeding  on  that  subject  before  decree  was 
passed.  Yet  the  sale  was  made  and  ratified  witliout  objection;  and  now  the 
sale  is  sought  to  be  set  aside  through  a  review  of  the  decree.  Clearly  the 
price  which  the  property  brought  can  have  no  bearing  on  whether  the  origin^ 
decree  was  right  or  wrong.  If  a  plaintiff  who  has  caused  an  execution  to  be 
issued  on  a  judgment  he  has  procured,  and  which  has  been  returned  satisfied, 
and  receipted  by  his  attorney,  cannot  be  allowed  a  writ  of  error,  which  is 
clearly  the  law,  (Herm.  Estop.  §  552,)  it  is  clear  that  parties  situated  as 
these  appellees  are,  under  all  the  facts  of  this  case,  must  be  estopped  from 
claiming  a  bill  of  review.  Having  received  their  money  and  released  the 
trustee,  they  cannot  be  heard  now  in  a  court  of  equity  to  say  that  the  court 
had  no  right  to  do  what  they  asked  and  procured  to  be  done.  Long  v.  Long, 
62  Md.  33.  But  besides  all  this,  these  appellees  have  failed  to  file  their  bill 
of  review  within  the  time  which  practice  in  this  state  has  thoroughly  estab- 
lished  as  necessary.  Both  in  England  and  in  this  country  the  filing 'of  bilk 
of  review  is  ordinarily  restricted  to  a  period  within  which  an  appeal  may  lie 
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taken.  2  Daniell,  Ch.  Pr.  1580,  1581,  apd  note;  Alex.  Ch.  Pr.  179;  Canal 
Co.  V.  Railroad  Co.,  4  Gill  &  J.  7;  Hitch  v.  Fenby,  4  Md.  Ch.  190,  6  Md. 
218.  The  Maryland  authorities  just  cited  fix  the  period  after  which  bills  of 
review  ordinarily  cannot  be  filed  at  nine  months,  which  was  the  period  within 
which  appeals  in  equity  could  be  prosecuted  before  the  adoption  of  the  new 
equity  rules,  which  have  sliortened  the  time  for  appeal;  and  as  this  court, 
under  constitutional  authority,  has  made  a  rule  for  the  expediting  of  busi- 
ness, requiiing  all  appeals  to  be  taken  within  60  days,  we  are  not  hereby  to 
be  understood  as  deciding  that  hereafter  bills  of  review  must  be  filed  within 
that  period,  instead  of  nine  months  as  heretofore  practiced.  Parties  are  re- 
quired to  use  reasonable  diligence;  and  as  respects  the  ignorance  alleged,  the 
question  is  not  wliat  a  party  actually  did  know,  but  what,  by  using  due  dili- 
gence, he  might  have  known.  Hitch  v.  Fenby,  4  Md.  Ch.  190.  Here  the 
only  ignorance  alleged  is  of  alleged  irregularities  in  the  proceedings.  That 
the  land  brought  less  than  its  value*  we  do  not  understand  the  bill  to  allege 
ignorance;  for  that  of  necessity,  if  true,  they  must  have  known  as  well  then 
as  now.  The  evidence  of  its  value  was  given  before  original  decree,  and 
none  on  this  proceeding;  and,  as  we  have  already  said,  that  cannot  now  pos- 
sibly be  a  ground  for  disturbing  the  original  decree,  whatever  its  effect  might 
have  been,  if  the  sale  had  been  excepted  to  before  ratification.  As  to  the 
irregularities,  of  which  ignorance  is  averred,  we  have  already  said  that,  if  they 
be  irregularities,  they  were  availed  of  to  secure  the  decree;  and  although  they 
personally  may  not  have  known  of  them  till  recently,  the  facts  were  known 
to  their  counsel,  or  must  from  their  nature  have  been  known  to  him,  a  veiy 
competent  person,  or  ought  to  have  been ;  and  the  appellees,  as  to  such  mat- 
ters, are  to  be  held  as  affected  by  the  actual  or  constructive  knowledge  of 
their  solicitor  intrusted  with  the  case;  unless  it  could  be  shown  that  they  were 
the  victims  of  fraud  practiced  on  them  by  their  solicitor,  which  in  this  case  is 
not  supportable,  and  was  not  suggested  as  possible,  but  on  the  contrary,  was 
actually  disclaimed.  Weeks,  Atty's  at  Law,  §  327;  Worsley  v.  Scarborough^ 
3  Atk.  892;  Peppery.  George,  51  Ala.  190;  May  v.  Le, Claire,  11  Wall.  217. 
In  no  aspect  of  this  case  do  we  think  there  were  any  sufficient  grounds  laid 
to  justify  the  decree  setting  aside  the  original  decree.  If  the  proceeding  was 
absolutely  null  and  void  on  its  face,  a  proceeding  to  set  aside  would  seem  use- 
less. If  in  fact,  as  is  contended,  the  appellants'  title  was  defective  because 
of  it,  the  appellees  were  not  the  persons  to  seek  to  remedy  it.  The  decree 
must  be  reversed  and  bill  must  be  dismissed. 


State  v.  Fitzpatriok. 

(Supreme  Court  of  Rhode  Island.    January  7, 1888.) 

IirroxiCATiNO  Liquors — Statutb  Prohibiting  Sale — Constitutionalitt. 

Pab.  Laws  R.  L  cc.  538,  684.  (forbidding  the  manufacture  or  sale  of  intoxicating 
liquors,)  are  not  unconstitutional,  or  in  violation  of  article  1,  §  8,  Ck)nst.  U.  8.,  be- 
cause  of  the  omission  to  make  a  distinction  between  a  sale  within  the  state  and  a 
sale  without  the  state. 

Complaint  against  William  Fitzpatrick  for  keeping  intoxicating  liquors  ''for 
the  purpose  of  sale''  in  violation  of  the  statute.  The  case  is  brought  here 
from  the  Tenth  judicial  district  by  certificate  on  a  constitutional  question. 

Asst.  Atty.  Qen.  Clarence  A.  Aldrich,  for  the  State.  Hugh  J.  Carroll,  for 
defendant. 

DuRFEE,  C.  J.  This  case  comes  before  us  from  the  district  court  of  the 
Tenth  judicial  district  by  certificate  on  a  constitutional  question.  It  is  a  com- 
plaint under  Pub.  Laws  R.  I.  cc.  638, 634,  against  the  defendant  for  keeping, 
without  lawful  authority,  intoxicating  liquors  "for  the  purpose  of  sale,"  in 
violation  of  chapter  634,  §  1,  in  amendment  of  chapter  538,  §  1,  charging  the 
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offeniBe  substantially  in  the  language  of  the  statute.  In  the  district  court,  the 
defendant  made  the  following  motion,  to-wit:  '*The  defendant  moves  that  the 
above-entitled  complaint  be  dismissed,  because  it  is  brought  under  section  1, 
e.  634,  Pub.  St.,  which  attempts  to  prohibit  the  keeping  for  the  purpose  of  sale 
of  any  of  the  liquors  enumerated  in  said  section,  without  making  any  distinc- 
tion as  to  whether  the  sale  is  to  be  within  or  without  this  state;  and  he  claims 
that  he  has  a  right  to  keep  the  same  for  the  purpose  of  sale  without  this  state. 
Article  1,  §  8,  Const.  U.  S."  The  district  court  overruled  the  motion,  and, 
having  found  the  defendant  guilty,  has  certified  the  question  involved  in  it  to 
this  court  for  decision. 

The  first  section  of  chapter  634,  so  far  as  it  Is  necessary  to  recite  it  for  the 
purposes  of  the  question,  is  as  follows,  to- wit:  "No  person  shall  manufacture 
or  sell,  or  suffer  to  be  manufactured  or  sold,  or  keep,  or  suffer  to  be  kept,  on 
his  premises  or  possessions,  or  under  his  charge,  for  the  purpose  of  sale,  any 
ale,  wine,  rum,  or  other  strong  or  malt  or  intoxicating  liquors,  a  part  of  which 
is  ale,  wine,  rum,  or  other  strong  or  malt  or  intoxicating  liquors,  unless  as 
hereinafter  provided.  **  The  corresponding  sections  in  e^irlier  statutes,  whether 
license  or  prohibitory,  contained  the  words  "within  this  state"  after  the  words 
"for  the  purpose  of  sale;"  thus  making  the  keeping  illegal  only  when  it  was 
for  the  purpose  of  selling  the  forbidden  liquors  within  the  state.  The  defend- 
ant contends  that,  in  consequence  of  the  alteration,  the  keeping  is  prohibited, 
if  the  liquors  are  kept  in  the  state  for  the  purpose  of  sale,  even  though  they 
are  intended  to  be  sold  out  of  the  state,  and  that  the  section  is  therefore  re- 
pugnant to  section  8,  art.  1,  Const.  U.  S.,  which  confers  upon  congress  a  va- 
riety of  powers,  and,  among  them,  power  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states.*' 

It  will  be  well  to  determine  the  scope  and  import  of  the  question  thus  raised 
before  we  proceed  to  consider  and  decide  it.  First,  then,  when  is  it  that  liq- 
uors, which  are  in  the  possession  of  a  pe\;|3on  in  this  state,  are  kept  by  him  for 
the  purpose  of  sale,  within  the  meaning  of  the  statute?  They  are  clearly  not 
so  kept  when  they  are  kept  by  him  for  his  own  use  without  any  intention  of  sell- 
ing them .  Suppose  he  has  the  liquors  in  the  state  in  the  act  of  transporti  ng  them 
through  this  to  another  state,  for  the  purpose  of  selling  them  in  the  latter,  are 
they  then  being  kept  by  him  for  the  purpose  of  sale  within  the  meaning  of  the 
statute?  We  think  not,  for  though,  in  a  general  sense,  he  keeps  such  liquors 
for  the  purpose  of  sale,  it  is  not  the  purpose  for  which  he  is  keeping  them  in 
this  state;  the  purpose  for  which  he  keeps  them  here  being  not  sale,  but  trans- 
portation. If  such  a  person  were  complained  of  for  illegal  keeping,  the  charge 
would  be  that  in  some  particular  town  he  did,  without  lawful  authority,  keep 
the  liquors  for  the  purpose  of  sale,  and  he  could  truly  reply  that  he  did  not 
keep  them  in  that  town  for  that  purpose,  and  was  therefore  not  guilty.  The 
same  construction  will  hold  if  intoxicating  liquors  are  kept  in  this  state  for 
storage  simply,  though  they  are  intended  to  be  ultimately  carried  elsewhere 
and  sold.  But  if  keeping  in  either  of  these  ways  is  not  prohibited,  then  the 
operation  of  section  1,  in  so  far  as  it  can  interfere  with  commerce  with  for- 
eign nations,  and  among  the  states,  is  extremely  limited.  We  do  not  say, 
however,  that  liquors  may  not  be  kept  in  this  state  for  the  purpose  of  sale  in 
other  states  in  such  way  that  the  keeping  would  violate  section  1.  For  in- 
stance, if  intoxicating  liquors  were  kept  in  this  state  to  be  sold  on  orders  re- 
ceived or  procured  in  other  states  or  to  customers  coming  from  other  states, 
we  think  the  keeping  would  be  within  the  prohibition,  even  though  the  sales 
were  meant  not  to  be  completed  in  this  state.  In  such  a  case,  the  place  of 
keeping  would  be  the  headquarters  of  the  traffic,  or  at  least  the  place  from 
which,  if  not  at  which,  the  sales  would  be  made.  Making  the  sales  would  be 
the  purpose  for  which  the  liquors  were  kept  there,  and  we  think  the  general 
assembly  must  be  held  to  have  intended  that  no  such  place  should  be  tolerated 
in  the  state.    But  no  other  way  occurs  to  us  in  which  liquors  not  intended  for 
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sale  in  this  state  can  be  kept  here  so  that  the  keeping  would  be  within  th^ 
prohibition  of  section  1.  The  question  presented,  then,  is  whether,  because 
such  keeping  is  prohibited,  section  1  is  in  conflict  with  the  constitution  of  the 
United  States.  It  will  be  seen  that  tlie  question  as  presented  assumes  that 
the  prohibition,  if  it  be  unconstitutional  as  it  applies  to  intoxicating  liquors 
kept  in  this  state  for  sale  elsewhere,  is  likewise  unconstitutional  as  it  applies 
to  such  liquors  kept  in  this  state  for  sale  within  it.  This  is  not  clear  to  us. 
State  V.  Amery,  12  R.  I.  64.  Nor  are  we  clear  that  the  question  presented 
can  be  properly  raised  by  a  mere  motion  to  quash.  Mugler  v.  Kaiisds,  8  Sup. 
€t.  Rep.  273.  But,  passing  these  points,  which  have  not  been  argued  at  the 
bar,  we  proceed  to  consider  the  question  in  the  larger  way  in  which  it  has 
been  discussed. 

We  deem  it  perfectly  well  settled  by  the  decisions  of  the  supreme  court  of 
the  United  States  that  the  several  states  have  power  to  restrict,  and  even  to 
prohibit  altogether,  the  sale  of  intoxicating  liquors  for  use  as  a  beverage 
within  their  borders,  and  consequently,  of  coui-se,  to  prohibit  the  keeping  of 
them  for  sale  to  the  same  extent.     Oooley,  Const.  Lim.  582,  588,  and  cases 
cited.    Mugler  v.  Kansas,  supra.    The  power  to  do  this  has  been  denomi- 
nated a  "police  power, " — a  power  not  delegated  to  the  general  government,  but 
remaining  to  the  states,  to  enable  them  to  regulate  for  their  own  welfare,  as 
they  understand  their  welfare,  their  internal  or  domestic  concerns.     The 
power  is  signally  exercised  in  legislation  designed  to  promote  popular  educa- 
tion, to  protect  the  public  health  and  morals,  to  punish  and  prevent  crime,  to 
alleviate  and  prevent  pauperism,  and  especially  to  diminish  and  prevent  the 
demoralization  and  impoverishment,  and  the  numberless  vices  and  miseries, 
which  are  the  sure  concomitants  and  consequences  of  a  free  traffic  in  intoxi- 
cating liquors,  by  restraining  or  prohibiting  it.     The  power  was  exhaustively 
discussed  and  considered  in  the  surpreme  court  of  the  United  States  in  the 
License  Cases,  5  How.  504,  with  particular  reference  to  the  exercise  in  leg- 
islation for  the  restraint  of  the  liquor  traffic;  and,  while  the  justices  did  not 
fully  agree  in  the  reasons  given  by  them  for  decision,  they  did  agree  in  fully 
affirming  the  authority  of  the  states  within  their  own  borders.     Chief  Jus- 
tice Taney  and  Justices  Catron  and  Nelson  rested  their  judgment  dis- 
tinctly on  the  ground  that  the  power  of  the  state  to  pass  restrictive  laws  in 
the  matter  was  complete,  noth withstanding  the  laws  might  indirectly  inter- 
fere with  interstate  commerce,  so  long  as  they  did  not  come  in  conflict  with 
any  law  or  regulations  of  congress;  and  some  of  the  other  justices,  enough 
to  make  a  majority  of  the  court,  unless  we  misunderstand  their  opinions,, 
concurred  with  them,  though  they  preferred  to  take  their  stand  upon  a  stilL 
deeper  and  broader  ground  of  state  rights.    If  this  doctrine  of  Chief  Justice 
Taney  and  Justices  Catron  and  Nelson  be  correct,  and  is  still  adhered  to 
by  the  supreme  court  of  the  United  States,  the  defendant's  contention,  of 
course,  cannot  prevail,  for  it  is  not  pretended  that  there  is  any  federal  regu- 
lation of  interstate  commerce  with  which  the  provisions  under  which  he  is 
complained  of  comes  into  conflict.    But,  not  to  put  too  much  reliance  on  this 
view,  we  will  proceed  to  the  broader  consideration  of  the  question. 

As  we  have  seen,  there  can  be  no  doubt  of  the  power  of  the  states  to  pro- 
hibit altogether  the  sale  of  intoxicating  liquors  within  their  border,  and  yet 
it  is  perfectly  evident  that  such  a  proposition  does  obstruct  the  freedom  and 
lessen  the  extent  of  commerce  among  the  states.  For  example,  a  manufact- 
urer of  intoxicating  liquors  of  another  state  could  not  send  the  product  of 
his  manufactory  to  a  prohibitory  state,  and  sell  it  there.  He  could  not  even 
receive  orders  for  his  liquors  from  such  a  state,  and  fill  them,  if  a  delivery  in 
such  state  were  necessary  to  a  complete  compliance  with  the  orders.  Nor 
could  a  person,  living  in  another  state,  go  into  such  a  state  and  purchase  in- 
toxicating liquors  there,  to  carry  home  with  him,  though  it  might  be  very  ad- 
vantageous for  him  to  do  so  if  he  were  not  prevented  by  the  law.  In  the  Li- 
v.llA.no.10-49 
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cense  Cases,  5  How.  504,  a  law  of  New  Hampshire,  under  which  a  sale  in  that 
state  of  gin  imported  from  Boston  whs  punished,  was  held  not  to  be  void  for 
interfering  with  the  power  of  congress  to  regulate  commerce  among  tbe 
states,  though  the  gin  was  sold  in  the  cask  in  which  it  was  imported.  In 
the  same  case,  in  reply  to  the  argument  that  the  restrictive  legislation  tended 
to  lessen  importation,  Mr.  Justice  McLean  said  that  *'a  law  of  the  state 
is  not  rendered  unconstitutional  by  an  incidental  reduction  of  importation; 
and  especially  not,  when  the  state  regulation  has  a  salutary  tendency  on  soci- 
ety, and  is  founded  on  the  highest  moral  considerations."  And  he  further 
remarked:  '*When,  in  the  appropriate  exercise  of  their  federal  and  state 
powers,  contingently  and  incidentally,  their  lines  of  action  run  into  each 
other,  if  the  state  power  be  necessary  to  the  preservation  of  the  rnonds  or 
«afety  of  the  community,  it  must  be  maintained."  The  doctrine  of  the  jus- 
tices who  took  the  broader  view,  if  we  rightly  understand  their  opinions,  was 
that  if  a  state  law,  passed  in  good  faith,  for  the  suppression  of  intempenmce, 
or  of  the  traffic  in  intoxicating  liquors,  it  could  not  be  condemned  as  uncon- 
stitutional because  it  might  incidentally,  among  its  effects,  hamper  the  free- 
dom or  leiBsen  the  extent  of  interstate  commerce.  And  see  State  v.  Peckham. 
8  R.  I.  289. 

The  question  ^^hich  we  now  propose  to  consider  is  whether  this  state  haa 
transcended  the  power  thus  conceded  to  it  by  the  enactment  under  which  the 
defendant  was  complained  of.  In  considering  this  question,  we  will  in  thr 
fivst  place  recur  to  a  matter  to  which  we  have  already  adverted,  namely,  that 
the  quantity  of  intoxicating  liquors  kept  in  this  state  solely  for  the  purpose 
of  selling  them  elsewhere,  must,  from  the  nature  of  things,  be  very  small; 
for  what  is  there  to  induce  any  person  who  has  liquors  to  sell  in  other  states 
to  keep  them  in  this  state  for  that  purpose?  Some  such  persons  there  mar 
liave  been  when  the  law  first  enacted  under  the  prohibitory  amendment  went 
into  effect;  but  that  law  did  not  prohibit  the  keeping  for  the  purpose  of  sale 
out  of  the  state,  and  there  was  ample  time  to  dispose  of  liquors  so  kept  before 
this  present  law  went  into  effect.  There  might  be  such  persons  if  the  manu- 
facturing of  intoxicating  liquora  were  permitted,  but  manufacturing  is  pro- 
hibited equally  with  selling.  In  its  practical  operation,  therefore,  the  enac:- 
ment  laws  have  but  little  effect  on  interstate  commerce.  In  the  second  pkict* . 
we  remark  that  the  more  unlimited  the  prohibition  is,  the  more  effective  it  is 
likely  to  be;  for,  if  intoxicating  liquors  can  be  lawfully  kept  in  the  state  for 
the  purpose  of  sale  elsewhere,  the  fact  that  they  can  be  so  kept  is  liable  to  U 
availed  of  as  a  blind  or  feint  under  which  to  cover  a  keeping  of  them  for  s  de 
in  this  state.  The  state  borders  would  afford  a  favorable  ground  for  the  pmc- 
tice  of  such  an  evasion  or  circumvention  of  the  law.  Moreover,  if  the  tra^i: 
be  an  evil,  can  the  state  permit  itself  to  be  the  starting  point  from  which  the 
«vil  shall  proceed  into  other  states,  without  some  loss  of  the  moral  pr^t isl- 
and power  which  it  must  preserve  in  order  to  secure  for  its  laws  that  populLr 
homage  and  respect  without  which  they  cannot  be  effectually  enforced-  Cer- 
tainly, the  state  would  have  full  power  to  follow  its  own  judgment,  and  to 
legislate  as  it  has  done  in  tliis  matter,  unless  it  thereby  en  roaches  unwarrant- 
ably upon  the  power  of  congress;  and  in  that  regard  we  find  it  difficult  to  »e 
liow  a  law  which  forbids  the  keeping  of  intoxicating  liquors  in  one  state  fa? 
sale  in  another  interferes  with  interstate  commerce,  any  more  than  a  la^i 
which  forbids  the  sale  of  such  liquors  in  one  state  which  have  been  importeJ 
from  another;  and  yet,  as  we  have  seen,  a  law  of  the  latter  description  La> 
Kieen  held  to  be  a  proper  exercise  of  the  police  power  of  the  stat-es  by  the  s> 
})i'eme  court  of  the  United  States.  And  see  Ftarson  v.  Distillery ,  34  X.  TV. 
iiep,  1. 

We  see  no  reason  to  doubt  that  our  law  was  passed  in  perfect  good  faitt, 
ior  tlie  purpose  of  carrying  the  prohibitory  amendment  into  effect,  or  to  sup- 
yo6ti  that,  if  it  iuteri'eres  with  foreign  or  interatute  comui^ce*  the  iaterfer- 
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«nce  is  other  than  a  merely  incidental  effect  or  consequence.  It  fs  our  duty 
to  uphold  it  as  constitutional  until  we  are  satisfied  that  it  is  unconstitutional. 
We  are  not  satisfied  that  the  provision  of  our  prohibitory  law,  under  which 
the  defendant  has  been  complained  of,  is  unconstitutional.  We  sustain  it  aa 
valid,  and  send  the  case  back  to  the  district  court  for  sentence. 


Sullivan  et  iix,  v.  AVebsteb  et  al. 

{Supreme  Court  of  Rhode  Island,    December  9, 1887.) 

Nuisances — ^Public,  What  is — ^Erection  of  Bbidob  across  Highway — Liabiutt  ot 
Commissioners. 

Under  authority  of  Pub.  Laws  R.  I.  c.  849,  commissioners  built  a  bridge  across  a 
river,  so  locating  its  abutment  on  one  side  as  to  close  permanently  a  public  highway; 
the  act  authoriadng  the  commissioners  to  condemn,  if  necessary,  the  private  proi>- 
erty  of  any  person  or  of  any  municipal  or  other  corporation,  but  containing  no  au- 
thority to  close  a  public  highway,  except  to  build  the  bridge  in  such  place  and  man- 
ner as  the  commissioners  should  determine.  No  proceedings  were  taken  to  declare 
the  public  highway  condemned  or  abandoned,  nor  was  it  necessary  so  to  close  the 
highway.  IJpon  action  brought  in  trespass  on  the  case  by  parties  whose  estates 
were  cut  off  from  travel  on  the  public  highway  closed  by  said  abutment,  against  the 
commissioners  individually  for  having  exceeded  their  authority,  held,  the  action  will 
not  lie.  Although  the  abutment  closed  the  public  highway,  it  was  lawfully  erected 
and  consequently  was  not  a  public  nuisance. 

This  action  was  trespass  on  the  case.  At  tlie  trial,  before  a  jury,  at  the 
April  term,  A.  D.  1887,  of  tliis  court  it  appeared:  Timt  the  defendants  were 
appointed  and  commissioned  under  Pub.  Laws  R.  I.  c,  349,  of  March  28, 1883, 
known  as  the  "Seekonk  Bridge  Act."  That  under  said  aict  they  made  a  plan 
and  built  the  existing  bridge.  In  doing  so  they  located  an  abutment  across 
Warren  avenue,  which  is  a  public  highway  in  East  Providence.  The  abutment 
permanently  stopped  public  travel  at  its  location.  That  the  line  of  the  bridge 
Is  a  continuation  of  the  line  of  Warren  avenue.  That  to  meet  the  bridge  it 
became  necessary  to  raise  the  grade  of  Warren  avenue.  That  a  bridge  might 
have  been  built  upon  tlie  same  location  on  the  river  as  the  present  bridge,  and  at 
the  old  grade  of  Warren  avenue,  without  building  a  barrier  across  said  War- 
ren avenue.  But  the  bridge  as  built  by  the  commissioners  is  at  a  higher  grade 
than  Warren  avenue,  and  the  bridge  abutment  prevents  travel  along  Warren 
avenue  between  the  abutment  and  the  river,  to  the  great  injury,  as  is  claimed, 
of  the  plaintiffs.  That  the  plaintiffs  own  an  estate  on  Warren  avenue  not  far 
from  the  bridge  abutment,  and  are  cut  off  from  traveling  on  Warren  avenue 
as  formerly.  That  no  part  of  Warren  avenue  has  be&n  declared  useless  as  a 
public  highway,  and  no  proceedings  have  been  taken  by  the  town  council  to 
abandon  it,  nor  by  the  bridge  commissioners,  except  in  locating  the  bridge 
and  paying  ftll  damages  to  the  abutting  owners.  Plats  amd  photographs  of  tlie 
premises  were  produced  in  illustration.  The  presiding  justice  directed  a  ver- 
dict for  the  defendants,  and  the  plaintiffs  excepted. 

Amasa  M.  Eatoji  and  James  C,  Ripley ^  for  plaintiffs. 

The  act  in  question  conferred  no  authority  upon  the  commissioners  to  close 
permanently  a  public  highway  in  tMIs  manner;  and  therefore  the  commission- 
ers are  individually  liable  for  the  special  private  damage  to  the  plaintiffs  by 
this  public  nuisance.  Ang.  &  D.  Ilighw.  (3d  Ed.)  §§  285-^01;  Co.  Litt,  56a; 
Chichester  v.  Lethhridge,  Willes,  71;  Spratley  v.  Wilson,  Holt,  10,  and  com- 
ments thereon  in  Soltau  v.  De  Held,  2  Sim.  (N.  S.)  133, 145-148;  Rexv.  Hig- 
ginson,  1  Ld.  Raym.  537 ;  Mills  v.  Hallj  9  Wend.  315;  Mayor  v.  Henley,  I  Bing. 
N.  C.  222;  Thayer  v.  Boston,  19  Pick.  511,  514,  by  Shaw,  C.  J.;  SSpooner  v. 
McConnell,  1  McLean,  377;  Rose  v.  Oroves,  7  Jur.  951;  Cole  v.  Sprawl,  35 
Me.  161;  Reynolds  v.  Clarke,  1  Pittsb.  K.  9;  Rrovm  v.  Watson,  47  Me.  161; 
Uerrlsh  v.  Broum,  51  Me.  256;  Gas-Light  Co.  v.  Thompson,  39  111.  598; 
Mane  V.  Klumpke,  29  Cal.  156.  159;  Wesson  V.  Iron  Co.,  13  Allen,  95;  Yolo 
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Co.  V.  City  of  Sacramento,  36  Cal.  193;  Powers  v.  Irish,  23  Mich.  429;  Franr 
cis  V.  Schoellkopf,  53  N.  Y.  162. 163.  Also  the  following,  in  which,  as  in  the 
case  at  bar,  the  obstruction  was  not  in  front  of  the  plaintiff^s  lot:  Wilkes  v. 
Market  Co.,  2  Bing.  N.  C.  281;  Stetson  v.  Faxon,  19  Pick.  147,  by  Putnam, 
J.,  at  180.  The  principle  has  been  adopted  in  Rhode  Island.  Hughes  v. 
Railroad  Co.,  2  R.  I.  493;  Williams  v.  Tripp,  11  R.  I.  447.  Such  a  power 
must  be  strictly  followed  and  construed.  2  DilL  Mun.  Corp.  §  469,  p.  569; 
Cooley,  Const.  Liin.  *528  et  seq.,  *541;  Redf.  R.  R.  g  64;  Ang.  &  D.  Highw. 
(3d  Ed.)  §§  220,  303;  Van  Wickel  v.  Transportation  Co.,  14  N.  J.  Law,  162; 
Cincinnati  v.  Coombs,  16  Ohio,  181,  188;  In  re  Exchange  Alley,  4  La.  Ann. 
4;  Dyckman  v.  City  of  New  York,  5  N.  Y.  434-439;  Adams  v.  Railroad  Co., 
10  N.  Y.  328;  Nichols  v.  Bridgeport,  23  Conn.  189,  208;  StaU  v.  Mayor,  25 
N.  J.  Law,  309,  Kyle  v.  Malin,  8  lud.  34,  37;  Judson  v.  Bridgeport^  25 
Conn.  426;  Ruggles  v.  Washington  Co.,  3  Mo.  264,  272;  BetU  v.  Wise,  11 
Ohio,  219,  222;  People  v.  Brighton,  20  Mich.  57;  Specht  v.  Detroit,  Id.  J68. 
172;  Trumpler  v.  Bemerly,  39  Cal.  490;  Leslie  v.  St.  LouU,  47  Mo.  475.  477- 
-479;  Sedg.  St.  &  Const.  Law,  329.  Although  a  party  may  not  be  entitled  to 
compensation  as  for  a  taking  of  his  property,  if  injured,  he  may  have  his  ac- 
tion for  damages.  Ang.  &  D.  Highw.  (3d  Ed.)  §  103,  note;  Protzman  v. 
Railroad  Co.,  9  Ind.  467;  Railroad  Co.  v.  Dick,  Id.  433-435;  Railroad  Co.  v. 
Cumminsville,  14  Ohio  St.  523,  546;  Lackland  v.  Railroad  Co.,  31  Mo.  180. 
The  abutter  on  the  highway  may  recover  for  consequential  damages,  although 
none  of  his  land  be  taken.  Tinsman  v.  Railroad  Co.,  26  N.  J.  Law,  148. 
160  et  seq.  Doubtful  grants  are  to  be  construed  most  favorably  towards  those 
seeking  to  defend  their  property  from  invasion.    Redf.  R.  R.  §  64,  p.  251. 

Nicholas  Van  Slyck,  Stephen  A.  Cooke,  Jr.,  and  Cyrus  M,  VanSlyck,  for  de- 
fendants, cited  Fearing  v.  Irwin,  55  N,  Y.  486;  Kellinger  v.  Railroad  Co., 
50  N.  Y.  206;  Coster  v.  Mayor,  4:3  N.  Y.  399;  People  v.  Kerr,  27  N.  Y.  18i^ 
192;  Smith  v.  Boston,  7  Cush.  254. 

DuRFEE,  C.  J.  The  question  is  whether  the  Seekonk  river  bridge  commission- 
ers, in  building  the  bridge  over  the  river  exceeded  their  authority  by  extending 
it  beyond  the  eastern  bank  to  Warren  avenue,  and  there  establishing  the  eastern 
abutment.  We  think  not.  The  act  (Pub.  Laws  R.  I.  c.  349,  §§  3, 4,)  of  March 
28,  1883,  provides  that,  in  a  certain  event  which  occurred,  the  bridge  should 
be  built  "over  the  river,"  on  or  near  the  site  of  the  old  bridge  "in  such  p]a(» 
and  manner'-  as  the  commissioners  should  determine,  and  "according  to  the 
plans  and  specifications  by  them  approved. "  The  power  is  very  broadly  given . 
The  location  of  the  bridge  and  the  manner  of  constructing  it  are  both  left 
wholly  to  the  commissioners.  The  plaintiff  contends  that  the  authority  given 
is  to  build  "over  the  river,"  but  not  beyond  it;  that  the  commissioners  might 
have  built  over  without  building  beyond  it  if  they  had  built  at  grade  with  the 
river  bank;  and  that  they  therefore  exceeded  their  authority  when  they  built 
beyond  it.  We  think  such  a  construction  is  too  narrow.  The  bridge  was  in 
fact  reared  high  above  the  river,  and  we  do  not  see  how  there  can  be  any  ques- 
tion but  that  the  commissioners,  under  their  power  to  build  it  in  "such  man- 
ner as  they  miglit  determine,"  were  authorized  to  build  it  in  that  manner. 
The  bridge  so  built  required  strong  and  massive  abutments  correspondingly 
high;  and  such  abutments  would,  as  a  matter  of  reasonable,  if  not  absolute, 
necessity,  be  erected  out  of  the  river  on  the  solid  ground.  The  commissioners 
were  authorized  by  the  fifth  section  of  the  act  to  "  take  and  appropriate.  If 
necessary  for  the  purposes  of  the  brrdge,  the  private  property  of  any  person  or 
of  any  municipal  or  other  corporation,"  and,  by  a  later  act, to  "purchase  any 
real  estate"  required.  It  may  be  said  that  it  does  not  follow  that  they  were 
authorized  to  carry  the  bridge  to  Warren  avenue  and  plant  the  abutment  there, 
since  they  might  have  established  it  immediately  on  the  river  bank.    Doubt- 
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less  their  power  should  be  construed  as  limited  by  the  purpose  for  which  it 
was  conferred,  and  an  extension  of  the  bridge  beyond  the  river  bank  without 
reason,  or  for  reasons  having  no  proper  relation  to  the  bridge,  as  such,  would 
be  unauthorized ;  but  such  does  not  appear  to  have  been  the  case  here.  On 
the  contrary,  it  appears,  from  an  inspection  of  the  photograph  and  plat,  that 
the  bridge  was  extended  at  the  height  at  which  it  is  built  for  the  accommoda- 
tion of  a  street  and  of  diverse  railway  tracks  beneath  it.  If  the  abutment  had 
been  erected  directly  on  the  bank,  it  would  have  been  necessary  to  connect 
the  bridge  with  the  highway  beyond  by  a  long  slope  or  incline  for  the  safe  and 
easy  descent  of  the  public  travel.  This  would  have  blocked  the  street  below, 
and  would  have  either  displaced  the  railway  tracks  or  would  have  left  them  to 
be  crossed  at  grade  at  the  foot  of  the  slope,  greatly  to  the  peril  and  inconven- 
ience of  travel.  Manifestly,  therefore,  the  extension  of  the  bridge  was  designed 
And  executed  in  subservience  to  the  purpose  for  which  the  bridge  was  built; 
namely,  to  furnish  a  safe  and  convenient  highway  across  the  river.  The 
bridge  accomplished  its  purpose  the  better  for  being  thus  extended.  Our  con- 
clusion is  that  the  abutment  was  lawfully  erected  in  Warren  avenue,  and  con- 
sequently was  not  a  public  nuisance.  This  being  so,  the  plaintiff's  action 
cannot  be  maintained.    Kew  trial  denied. 


State  v.  Pitzpatrick. 
{Supreme  Court  of  Rhode  Island.    1887.) 

1.  iMTOXiCATiNa  Liquors—Constitutionality  op  Statute— Forpeitubb  op  Liquobs. 

Pub.  Laws  R.  I.  c  634,  §  15,  regarding  the  sale  and  forfeiture  of  liquors  unlawf uUy 
kept,  is  not  unconstitutional,  in  giving  to  district  courts  power  to  condemn  prohib- 
ited liquors,  whatever  their  value  may  be,  because  the  right  of  trial  by  Jury  is  not 
invadea;  the  act  reserving  a  right  of  appeal  to  the  court  of  common  pleas.  ^ 
a.  Same— Seizure— Complaint. 

Under  Pub.  Laws  R,  I.  c.  606,  §  27,  providing  for  the  seizure  and  forfeiture  of  liquors 
unlawfully  kept  for  sale,  a  complaint  was  made  which  described  the  liquors  as  ^*a  cer- 
tain quantity  of  rum,  bABing[  about  and  not  exceeding  one  hundred  gallons ;  •  «  « 
other  strong  and  malt  and  mtoxicating  liquors,  being  about  and  not  exceeding  one 
hundred  gallons;  *  *  *  contained  m  barrels,  kegs,  jugs,  jars,  bottles, decanters, 
and  other  vessels. "  Held  sufficient,  under  Const.  K.  I.  art.  1,  §  6,  which  requires 
that  such  a  complaint  shall  describe,  as  nearly  as  may  be,  the  things  to  be  seized. 
S.  Same — Provisions  op  Federal  Constitution. 

Proceedings  in  Rhode  Island  for  the  seizure  of  liquors  unlawfully  kept  are  not  sub- 
ject to  articles  4^  5,  6^  and  7,  in  amendment  of  the  c^stitution  of  the  united  States,- 
these  articles  bemg  Imiited  in  their  operation  to  the  government  of  the  United  States. 

Liquors  claimed  by  William  Fitzpatnck,  the  defendant,  were  seized,  and 
proceedings  taken  to  condem  them.  The  defendant  moved  to  quash  the  pro- 
ceedings as  being  illegal,  and  the  cause  came  to  this  court  upon  the  certificate 
of  the  court  below  of  constitutional  questions  raised. 

Affst.  Atty.  Qen.  Clarence  A.  Aldnch,  for  tlie  fcitate.  Hugh  J.  Carroll,  for 
defendant. 

DuRFKE,  C.  J.  This  is  a  proceeding  under  Pub.  Laws,  co,  596,  634,  for  the 
seizure  and  forfeiture  of  certain  intoxicating  liquors,  and  the  vessels  contain- 
ing tliera.  The  proceeding  was  begun  in  tiie  district  court  of  the  Tenth  ju- 
dicial district  by  complaint  and  warrant,  under  which  certain  liquors  claimed 
by  the  defendant  were  seized,  and  brought  before  said  court.  The  defendant 
moved  the  court  to  quasli  the  proceedings,  for  the  reason  that  it,  and  the  law 
purporting  to  aulhorize  it,  are  illegal  and  unconstitutional.  The  court  over- 
ruled the  motion,  and  the  cause  now  comes  before  us  upon  its  certificate  of 
the  constitutional  questions  raised. 

Tlie  only  questions  which  can  be  brought  before  us  by  such  certificate  are 
'questions  involving  the  constitutionality  of  an  act  of  the  general  assembly, 

>  See  note  at  end  of  case. 
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and  therefore  any  question  in  regard  to  the  legality  or  constitutionality  of  the 
proceeding  cannot  properly  be  considered  here,  unless  the  question  is  in  effect 
a  question  in  regard  to  tlie  constitutionality  of  the  act  under  which  the  pnv 
ceeding  was  instituted  or  carried  on.  The  better  mode  of  presenting  such 
questions  is  to  present  them  directly  as  questions  in  regard  to  the  acts,  or  parts 
of  acts,  meant  to  be  impeached,  mentioning  the  acts,  or  parts  of  acts. 

The  first  ground  assigned  for  quashing  the  proceeding  is  because  "it  does 
not  definitely  describe  the  liquors  to  be  seized  and  condemned,  nor  does  it 
definitely  give  the  value  of  the  same;  for  which  reason  it  does  not  appear  that 
a  district  court  has  the  power  to  condemn  by  forfeiture  the  goods  seized." 
The  objection,  on  the  face  of  it,  is  simply  an  objection  to  the  sufficiency  of  the 
complaint,  and  therefore,  unless  we  go  below  the  face,  does  not  present  any 
proper  question  for  decision  or  certificate.  The  complaint,  however,  follows 
substantially  the  form  given  to  be  used  in  proceedings  for  seizure  and  for- 
feiture in  Pub.  Laws,  li.  I.  c,  596,  §  27,  and  it  is  therefore  constitutional  if 
the  section  is  constitutional.  We  will  treat  the  objection  as  if  made  to  the 
act.  The  first  point  made  is  that  the  liquors  to  be  seized  are  not  definitely 
described.  The  description  begins:  "  A  certain  quantity  of  rum,  being  about 
and  not  exceeding  one  hundred  gallons,"  and  goes  on  to  specify  whiskey,  gin» 
brandy,  ale,  wine,  strong  beer,  lager  beer,  describing  them  severally  in  the 
same  manner,  also,  "other  strong  and  malt  and  intoxicating  liquors,  being 
about  and  not  exceeding  one  hundred  gallons,"  etc.,  and  adds,  by  way  of 
further  description,  "contained  in  barrels,  kegs,  jugs,  jars,  bottles,  decanters, 
and  other  vessels."  The  constitution  of  the  state  requires  that  a  search-war- 
rant, when  issued,  shall  describe,  "as  nearly  as  may  be,  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized."  We  think  the  description  given  in 
the  complaint  and  warrant  in  this  proceeding  is  full  enough,  and  definite 
enough,  considering  what  were  the  objects  of  the  search,  to  answer  the  re- 
quirement. In  Com,  V.  Intoxicating  Liquors,  97  Mass.  63,  the  liquors  to  b* 
seized  were  described  as  certain  quantities  of  rum,  gin,  brandy,  whisky,  strong 
beer,  ale,  and  wine,  being  "about  and  not  exceeding  500  gallons"  each.  The 
officer  made  returns  that  he  had  searched  and  seized  "the  honors  described  in 
the  written  warrant,  to- wit:  About  125  gallons  of  whisky,  about  49  gallons 
of  gin,  about  75  gallons  of  rum,  and  about  12  gallons  of  wine."  The  court 
held  that  the  description  of  the  liquors  intended  to  be  seized  was  sufficient, 
and  that  the  variation  beti^een  the  quantities  described  and  seized  was  not 
cause  enough  for  dismissal  of  the  complaint.  See,  also,  Downing  v.  Porter,  8 
Gray,  539;  Com,  v.  Intoxicating  Liquors,  13  Allen,  52, 58.  The  second  point 
is  that  the  liquors  mentioned  are  not  valued,  and  therefore  the  complaint  does 
not  show  that  the  proceeding  is  within  the  jurisdiction  of  a  district  court. 
This  point,  so  far  as  it  is  a  proper  matter  for  consideration,  will  be  more  ap- 
propriately considered  under  the  second  ground. 

The  second  ground  assigned  for  quiishing  the  proceedings  is  "because  sec- 
tion 15,  c.  634,  P.  L.,  is  unconstitutional  in  giving  power  to  district  courts  to 
condemn  prohibited  liquois,  whatever  may  be  the  value  of  the  property  seized.  '* 
Under  this  ground,  the  question  is  whether  there  is  anything  in  the  constitu- 
tion to  prevent  the  general  assembly  from  conferring  original  jurisdiction  on 
district  courts  in  proceedings  like  this,  whatever  the  value  of  the  property 
seized  may  be.  We  know  of  nothing.  The  constitution,  (article  10,  §  2,^  de- 
clares that  "the  several  courts  shall  have  such  jurisdiction  as  may  from  nme 
to  time  be  prescribed  by  law."  The  power  is  broadly  given,  and  we  do  not 
knew  of  any  limit  upon  it,  except  such  as  may  result  from  provisions  in  the 
constitution,  which  secure  the  right  of  jury  trial.  These  provisions  debar  the 
general  assembly  from  conferring  final  jurisdiction  in  many  matters  on  courts 
sitting  without  jury,  but  it  is  well  settled  that  they  do  not  debar  the  general  as- 
sembly from  conferring  original  jurisdiction  over  civil  and  criminal  cases, sub- 
ject to  appeal  to  courts  sitting  with  jury,  except  criminal  cases,  in  which  the 
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accused  can  only  be  put  on  trial  "on  presentmont  or  indirtment  by  a  grand 
jury."  Weaver  v.  Sturtevant,  12  K.  1. 537 ;  Beers  v.  Beers,  4  Conn.  635;  Steu- 
art  V.  Mayor,  etc.,  7  Md.  500;  Morford  v.  Baiiies,  8  Yerg.  444;  Jones  v.  Rob- 
bim,  8  Gray,  329.  341;  Hupgood  v.  Loherty,  Id.  373;  O'Longhlm  v.  J?i>d, 
128  Mass.  600.  Prior  to  the  adoption  of  our  constitution,  the  civil  jurisdic- 
tion of  justices  of  the  peace  was  limited  to  actions  in  which  the  debt  or  dam- 
ages demanded  did  not  exceed  $20.  Since  then  the  jurisdiction  of  justices,  or 
tribunals  substituted  for  them,  has  been  several  times  increased,  and  every 
increase  has  been  unconstitutional  unless  the  appeal  permitted  has  been  suf- 
ficient to  satisfy  the  constitutional  provisions  referred  to.  Iri  proceedings  for 
seizure  and  forfeiture  under  chapters  596  and  634,  a  right  to  appeal  to  the 
court  of  common  pleas  is  reserved.  And  see  In  re  Liquors  of  MoSoley,  Index 
A  A.  95,  10  Atl.  Rep.  659. 

The  third  and  last  ground  assigned  is  "because  the  proceeding  is  contrary  to 
sections  6,  14,  art.  1,  Const.  R.  I.,  and  articles  4-7,  in  amendment  of  the  con- 
stitution of  the  United  States."  So  far  as  this  ground  depends  on  the  federal 
constitution,  it  suffices  to  say  that  it  is  well  settled  that  the  first  10  amend- 
ments to  that  constitution  are  limited  in  their  operations  to  the  government  of 
the  United  States.  Barron  v.  Mayor,  etc,  7  Pet.  247;  State  v.  Paul,  5  R.  I. 
185-196;  Fox  v.  Ohio,  5  How.  410-434;  Edwards  v.  Elliott,  21  Wall.  532-557; 
Cooley,  Const.  Lim.  19.  Section  6  of  article  1  of  the  state  constitution  is  as 
follows,  to- wit :  "  The  right  of  the  people  to  be  secure  in  their  persons,  papers^ 
and  possessions  against  unreasonable  searches  and  seizures  shall  not  be  vio- 
lated; and  no  warrant  shall  issue  but  on  complaint  in  writing,  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  describing  as  nearly  as  may  be, 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. "  The  defend- 
ant does  not  point  out  any  particular  in  which  the  proceeding  violates  this  sec- 
tion; except  that  which  we  have  already  passed  upon,  namely,  an  alleged  want 
of  definiteness  in  the  description  of  the  liquors  intended  to  be  seized.  We  do 
not  think  that  the  searches  and  seizures  which  are  authorized  by  chapters  5iH> 
and  634,  if  conducted  in  due  form,  can  be  regarded  as  unconstitutional  be- 
cause they  are  unreasonable,  especially  in  view  of  the  duty  which  is  imposed 
on  the  general  assembly  by  the  fifth  or  prohibitory  amendment  to  "provide  by 
law  for  carrying  the  amendment  into  eil'ect. "  Section  14  of  article  14  declares : 
'* Every  man  being  presumed  innocent  until  he  is  pronounced  guilty  by  the 
law,  no  act  of  severity  which  is  not  necessary  to  secure  an  accused  person 
shall  be  permitted."  Xo  particular  whatever  is  indicated  in  which  this  dec- 
laration is  violated;  we  have  not  discovered  any. 

The  questions,  therefore,  which  are  presented  for  decision  by  the  certificate, 
niust  be  answered  adversely  to  the  defendant,  and  the  case  sent  back  to  the 
district  court  for  further  proceeding  in  pursuance  of  the  decision. 

NOTE. 
Trial  bt  Jury— Due  Process  or  Law.  In  a  proceeding  at  common  law,  a  citizen  of 
the  United  States  cannot  be  divested  of  his  property  except  by  verdict  of  a  jury,  under 
due  process  of  law,  in  a  proceeding  in  which  he  is  in  some  manner  a  party,  haying  op- 
portunity to  he  heard,  and  having  a  day  in  court.  The  J.  W.  French,  13  Fed.  Rep.  91(k 
A  statute  authorizing  the  judge  to  commit  to  jail  a  party  who  refuses  to  obey  an  order, 
in  proceedings  auxihaiy  to  execution,  directing  him  to  turn  over  property  in  his  posses- 
sion to  the  court,  held  not  to  be  a  violation  of  the  provisions  of  the  Iowa  constitutioDy 
which  provide  for  the  right  of  trial  by  jury,  and  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  Eikenoury  v.  Edwards,  (Iowa,)  25  N. 
"W.  Rep.  833.  The  ri^ht  of  trial  by  jury  in  chancery  cases  not  being  guaranteed  by  any 
constitutional  provision,  and  the  courts  of  chancery  in  Iowa  having  had,  prior  to  the  en- 
actment of  the  statute  regulating  the  sale  of  intoxicating  liquors,  a  well-settled  jurisdie- 
tion  of  suite  to  abate  nuisances,  that  statute  is  not  unconstitutional  because  it  denounces 
the  illegal  sale  of  intoxicating  liquors  as  a  nuisance,  and  provides  for  its  abatement  by 
pnx;eedingB  in  chancery;  nor  is  it  unconstitutional  as  depriving  the  guilty  person  of  his 
property  without  due  process  of  law, — the  proper  and  orderly  proceedinjjs  of  a  court  of 
cliancery  being  "due  process  of  law, "  within  the  meaning  of  the  constitutional  guaranty. 
State  V.  Jordan,  (Iowa,)  34  N.  W.  Rep.  285.    One  who  instigates  a  ci'immul  pi-osecutiou. 
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miUiciouslj,  and  without  probable  cause,  and  who  is  committed  to  Jail  until  he  pays  the 
costs  of  the  prosecution,  by  order  of  the  municipal  judge,  under  a  statute  autnorizing 
such  order,  cannot  complain  that  the  proceeding  is  without  dueprooess  of  law,  or  that 
trial  by  jury  has  been  denied  him.  State  v.  Smith,  (Wis.)  36  N.  W .  Rep.  258.  T^ie  four- 
tcvuth  amendment  to  the  constitution  of  the  United  States,  which  provides  that  a  state 
shall  not  "deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law," 
does  not  preclude  a  state  from  griving  jurisdiction  to  a  court  of  equity  of  a  suit  brought 
by  the  owner  of  an  equitable  interest  in  land  to  establish  a  trust  in  the  holder  of  the  legal 
title,  because  it  deprives  the  latter  of  a  right  to  trial  by  jury,  which  he  would  have  in  a 
suit  at  law.    Church  v.  Kelsey,  7  Sup.  Ct.  Rep.  897. 


Bealor  V,  IIaiin. 
(Supreme  Court  of  Pennsylvania.    October  8, 1887.) 

1.  CrRTE.«jT— Forfeiture  bt  Willful  Desertion. 

Under  act  Pa.  May  5, 1886,  forfeiting  a  husband^ s  curtesy  for  willful  and  mall- 
oiouB  desertion  of  his  wife  for  a  year  preceding  her  death,  proof  of  willful  desertion 
for  such  period  throws  on  the  husband  the  burden  of  proving  that  the  desertion 
was  for  reasonable  and  lawful  cause. 

2.  Same— EviBENCB  of  Desertion— Order  for  Maintenance. 

In  an  action  by  a  husband  to  enforce  his  right  to  curtesy,  an  order  of  the  quarter 
sessions  on  him  for  his  wife's  maintenance  is  admissible  to  prove  that  he  had  de- 
serted her,  and,  under  the  act  of  May  5, 1885,  forfeited  his  right  to  curtesy. 
8,  Same— Evidence— Res  Gest-b. 

In  an  action  by  a  husband  to  enforce  his  right  to  curtesy,  the  declarations  and 
manifestations  of  sorrow  of  his  wife  at  the  time  of  an  alleged  desertion  by  him  are 
admissible  as  part  of  the  res  gestCB  to  prove  such  desertion.^ 

Error  to  court  of  common  pleas,  Lancaster  county. 

Action  to  enforce  right  of  curtesy.  Verdict  and  judgment  for  plainliff. 
Defendant  brings  error. 

Marriott  Brosius,  for  plaintiff  in  error.  /.  Hay  Brown  and  Jacob  B.  Am' 
wake,  for  defendant  in  error. 

Gordon,  C.  J.  This  is  an  action  brought  by  a  husband  to  enforce  his  right 
of  curtesy  in  the  estate  of  his  deceased  wife.  The  defense  was  that  he  had 
forfeited  this  right  in  consequence  of  a  violation  of  the  conditions  of  the  act 
of  May  6, 1885,  by  his  willful  and  malicious  desertion  of  his  wife  for  the  period 
of  one  year  or  more  previous  to  her  death.  That  there  was  such  a  desertion 
seems,  from  the  evidence,  very  clear.  The  court,  however,  ruled  that  proof 
of  willful  desertion  was  not  enough,  but  that  on  the  defense  lay  the  burden  of 
establishing  that  it  was  also  in  fact  malicious;  and.  conceiving  that  there  was 
a  failure  in  this  part  of  the  defendant's  case,  directed  a  verdict  for  the  plain- 
tiff. That  this  was  a  mistiike  we  have  no  doubt.  If  malice  is  not  to  be  in- 
ferred from  the  commission  of  an  unlawful  act,  its  proof  would  often  be  didi- 
cult,  and  sometimes  impossible.  It  would  certainly  be  an  astounding  propo- 
sition that,  where  one  man  had  unlawfully  and  deliberately  killed  another, 
malice  was  not  to  be  presumed  from  the  act  itself.  But,  ua  to  the  question 
in  hand,  we  are  not  without  authority  in  point.  In  Ingersolly.  Tiigersoll,40 
Pa.  St.  249,  in  defining  willful  and  malicious  desertion  in  cases  of  divorce, 
we  held  that  "the  guilty  intent  is  manifested  when,  without  cause  or  consent, 

^As  to  the  admisslbilitv  of  declarations  as  part  of  the  res  gesta,  see  Patterson  v. 
RaUway  Co.,  (Mich,)  19  ]^.  W.  liep.  761;  Merkle  v.  Bennington  Tp.,  (Mich.)  34  N.  W. 
Rep.  770;  Armil  v.  Railroad  Co.,  (lowaj  80  N.  W.  Rep.  42;  Conlan  v.  Grace,  (Minn.) 
«0  N.  W.  Rep.  880;  Clunie  v.  Lumber  Co.,  (Cal.)  7  Pao.  Rep.  708;  Edmunds  v.  Curtis, 
(Colo.)  9  Pac.  Rep.  798;  Durkee  v.  Railroad  Co.,  (Cal.)  9  Pac.  Rep.  99;  Boxes  of  Opium 
V.  U.  a,  23  Fed.  Rep.  867;  Brown  v.  Kenyon,  (Ind.)  9  N.  E.  Rep.  283;  Porter  v.  Wall, 
(Ind.)  8  N.  E.  Rep.  705;  Express  Co.  v.  Rawson,  (Ind.)  6N.  E.  Rep.  837;  County  of  Tomp- 
kinsv.  Bristol,(N.  Y.)  lN.E.Rcp.878;  Hallahan  v.Raihx)adCo.,(N.Y.)6N.B.  Rep.287; 
Citizens'  Co.  v.  O'Brien,  (111.)  8  N.  E.  Rep.  810;  MitcheU  v.  Colglazier,  (Ind.)  7  N.  E. 
Rep.  199;  Williamson  v.  Railroad  Co.,  (Mass.)  ION.  E.  Rep.  790;  Insurance  Co.  v.  La 
Poiutcdll.)  8  N.  E.  Rep.  .SSJi;  Martin  v.  Railroad  Co.,  (N.  yT)  9  N.  B.  Rep.  505:  Raihroad 
Co.  V.  Wood,  (Ind.)  14  N.  E.  Rep.  572. 
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either  party  withdraws  from  the  residence  of  the  other."  The  sam^  doctrine 
was  also  held  in  Mi.Clurg's  Appeal,  66  Pa.  St.  366.  It  follows  that  the  case 
should  have  been  given  to  the  jury  with  instruction  that  if  they  found  there 
was  a  willful  desertion  by  the  plaintiff  of  his  wife,  liebecca,  for  the  period  of 
one  year  or  more  immediately  preceding  her  death,  malice  must  be  presumed, 
and  that  the  burden  of  proof  was  thereby  thrown  on  him  to  show  that  he  had 
reasonable  and  lawful  cause  for  such  desertion. 

So  it  was  also  error  not  to  admit  the  proceedings  in  the  quarter  sessions, 
which  resulted  in  an  order  on  him  for  her  maintenance.  They  were  perti- 
nent to  show,  not  only  the  fact  of  desertion,  but  that  lie  had  failed  to  volun- 
tarily provide  for  her  support.  The  order  was  the  judgment  of  a  court  of 
competent  jurisdiction,  in  a  case  between  the  same  parties,  and  embracing 
the  same  subject  of  complaint;  hence  was  relevant  to  tlie  controversy  in 
hand. 

Nor  can  we  see  why  the  offer  covered  by  the  third  assignment  was  not  ad- 
missible. Clearly  her  declanitions  and  manifestations  of  sorrow,  immediately 
alter  his  abandonment  of  her,  were  properly  introduced  as  part  of  the  i^es  ges- 
t(jB,  and  if  authority  is  wanting,  on  a  point  so  obvious,  it  may  be  found  in 
Cattison  v.  CaWson,  22  Pa.  8t.  275. 

The  judgment  i9  reversed,  and  a  new  venire  ordered. 


Garber  V,  DoERsoM  et  ah 
(Supretnc  Court  of  Pcntv<ylvania.    Octobers,  1887.) 

1.  Trover  and  Conversion— Estoppel  of  Defendant  to  Asskrt  Ownership. 

The  defendant  in  an  action  of  trover  is  estopped  from  claiming  ownership  of  the 
property  alleged  to  have  been  converted,  when  he  has,  in  a  sworn  petition  to  the 
court,  in  relation  to  the  same  property,  claimed  it  to  be  the  personal  property  of  his 
son ;  and  the  record  of  such  petition  is  admissible  in  evidence. 

2.  Same— When  Action  Lies — By  Vendee  of  Joint  Owner. 

Trover  will  lie  against  a  defendant,  alleging  himself  to  he  one  of  two  joint  ownern 
of  certain  personal  property,  by  the  vendee  of  the  other  joint  owner,  when  defend- 
ant is  estopped  from  claiming  his  ownership. 

3.  Same — Evidence. 

Where  the  question  as  to  whether  one  held  certain  land  as  tenant  or  proprietor 
was  not  in  dispute,  evidence  as  to  a  parol  lease  was  properly  refused. 

Error  to  court  of  common  pleas,  I^nc^ister  county. 

Action  of  trover  hy  Philip  Doersom  and  Philip  Rudy  against  Andrew  Gar- 
ber.    Judgment  for  the  plaintiiT.s,  and  defendant  brings  error. 

John  E.  Moloney  H.  M.  North,  and  /.  L.  Steinmetz,  for  plaintiff  in  error. 
J.  JET.  Brown  and  B,  F.  Davis,  contra. 

Gordon,  C.  J.  A  brief  statement  of  the  facts  of  this  case  will,  we  appre- 
hend, very  clearly  demonstrate  that  the  plaintiff  in  error  Iiad  no  good  reiison 
to  complain  of  the  rulings  and  judgment  in  the  court  below.  Tlie  plaintiffs 
below  had  two  several  judgments  against  Jonas  B.  Garber.  On  these  judg- 
ments executions  were  issued,  and  levies  made  on  the  property  in  controversy 
as  the  property  of  the  said  Jonas  B.  Garber,  November  11,  1884.  Preceding 
these  executions,  October  23,  1884,  Andrew  Garber  issued  an  attachment, 
under  the  act  of  1869,  against  this  same  defendant,  who  is  his  son,  and  also 
a  second  writ  of  the  same  kind  on  the  eighth  of  November  following. 
>Ceither  of  these  attachments  was  successful,  for  the  reason  that  the  sheriff 
failed  to  make  a  lawful  levy  on  the  property  intended  to  be  attached.  Then, 
4ifter  the  plaintiff's  levy,  November  20,  1884,  the  defendant  having  discovered 
the  mistake  by  which  liis  wTits  were  rendered  nugatory,  made  application  to 
the  court  below  to  restrain  the  sheriff  from  selling  the  property  under  the 
]>Iaintiff's  executions.  On  this  application  of  Garber,  accompanied  by  his 
affidavit,  the  court  granted  a  rule  to  show  cause,  which  was,  after  hearing, 
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January  17, 1885,  Anally  discharged.  The  petition  and  affidavit  set  forth, 
inter  alia,  as  follows: 

"That  since  said  writs  of  attachment  came  into  the  hands  of  the  said  sher- 
iff, and  he  attached  all  the  goods  and  chattels  of  the  said  defendant,  but  failed 
to  make  an  inventory  which  contained  all  the  goods,  chattels,  etc.,  of  said 
defendant,  by  reason  of  the  said  defendant  refusing  to  give  said  sheriff  any 
items  or  names  of  articles  of  personal  property  belonging  to  him,  though  re- 
quested so  to  do  by  the  said  sheriff,  the  said  defendant  confessed  two  judg- 
ments, one  in  favor  of  Philip  Doersom,  and  the  other  in  favor  of  Philip  Rudy. 
Executions  were  duly  issued  November  11,  1884,  on  said  two  judgments 
against  Jonas  B.  Garber,  and  the  said  sheriff  of  said  county,  by  virtue  of  said 
executions  or  ft.  fa.,  on  November  11,  1884,  levied  on  the  following  of  the 
defendants'  personal  property,  viz.,  3  iron  hog-troughs,  1  fat  hog,  about  30 
tons  of  hay,  about  18  tons  of  straw,  a  lot  of  lumber,  planks,  boards,  scant- 
lings and  bill  stuff,  9  bundles  of  No.  2  shingles,  2  sets  of  tobacco  ladders, 
one-half  interest  in  14  adres  of  corn  and  fodder,  also  rope  and  3  pulleys,  one 
chopping- machine  and  scalding-trough;  and  advertised  by  hand-bills  to  sell 
said  last-mentioned  personal  property  levied  on  under  said^./<2.,  at  public 
sale,  on  Wednesday,  November  29, 1884.  Your  petitioner  further  represents 
that  all  of  said  property  levied  on  under  said  j^.  /a.  was  defendant's  personal 
property,  and  in  said  county  at  the  time  of  issuing  said  writs  of  attachments." 

It  thus  appears  that  this  attempted  interference  with  the  plaintiff's  writs 
was  founded  on  the  fact  that  the  goods  seized  belonged  exclusively  to  Jonas 
B.  Garber,  and  with  what  conscience  the  defendant  now  sets  up  the  contrary  in 
order  to  defeat  the  execution  of  these  same  writs  ought  to  be,  to  an  honest  man, 
inconceivable.  At  all  events,  justice  will  permit  nothing  of  the  kind;  one  can- 
not be  permitted  to  play  fast  and  loose  with  the  effoi-ts  of  creditors  to  secure 
their  just  dues.  Strouse's  Ex^r  v.  Beckevy^  Pa.  St.  190;  Uuey's  Appeal,  29 
Pa.  St.  219.  Therefore,  for  all  purposes  of  this  case,  the  goods  in  question  be- 
longed, until  sold  on  the  plaintiff's  writs,  to  Jonas  B.  Garber,  and,  as  against 
the  sheriff's  vendees,  the  defendant  unlawfully  detained  them;  hence  the  ac- 
tion of  trover  was  well  brought  to  recover  their  value.  It  is  true,  were  we 
to  assume  the  defendant's  hypothesis,  that  Garber  and  his  son  were  joint 
owners  of  thi'  goods,  the  former  being  in  the  lawful  possession  thereof,  trespiiss 
or  trover  would  not  lie  for  the  son's  share,  unless  it  were  proved  that  there 
had  been  an  actual  destruction  of  them  by  Garber.  Trout  v.  Kennedy,  47 
Pa.  St.  387.  But  as  the  hypothesis  assumed  is  not  admissible,  neither  does 
the  doctrine  founded  on  it  apply.  As  it  was  not  of  the  least  consequence  by 
what  arrangement  the  plaintiffs,  as  between  themselves,  claimed  to  hold  the 
property  in  suit,  so  the  court  properly  disallowed  the  questions  covered  by  the 
first  and  second  assignments.  It  was  enough  for  all  purposes  of  the  case  that 
the  goods  were  sold  on  their  writs,  and  bid  in  by  one  of  them  for  both.  The 
declarations  of  Jonas  B.  were  not  admissible  to  establish  a  parol  lease  be- 
tween himself  and  his  father,  or  to  prove  its  contents.  Such  declarations* 
made  when  be  was  in  possession  of  the  farm,  might  have  been  introduced  to 
prove  liow  he  held,  whether  as  tenant  or  proprietor,  (Sheaffer  v.  Eakman,  56 
Pa.  St.  144;)  but  as  the  fact  of  his  tenancy  was  not  in  dispute,  the  proposed 
evidence  was  admissible  for  no  purpose.  That  the  records  in  the  case  of 
Doersom  v.  Qarher  were  properly  admitted  is  not  doubtful,  and  if  there  were 
papers  among  them  which  ought  not  to  have  gone  to  the  jury  they  ought  to 
have  been  specially  objected  to.    The  judgment  is  affirmed. 
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Rommel  t).  Schambacher. 
{Supreme  Court  of  Pennsylvania.    October  10, 1887.) 

INKKSEPBKS— DUTT  OF  SAI.OON  KeEPEI«  TO  PBOTEOT  GUEST  FROM  InSTTLT. 

Plaintiff  and  one  F.  became  intoxicated  in  defendant's  saloon,  and  F.  there,  in  de- 
fendant's presence,  pinned  paper  to  plaintlfTs  back,  and  set  it  on  fire.  HelcL^  that 
defendant  was  liable  for  the  injury  thus  sustained  by  plaintiff. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Action  on  the  case  by  William  Rommel  against  Jacob  Schambacher  for 
personal  injuries.  The  trial  court  directed  a  nonsuit,  and  plaintiff  brings 
error. 

Henry  2>.  Wireman,  for  plaintiff  in  error.  Charles  H.  Downing^  for  de- 
fendant in  error. 

Gordon,  C.  J.  From  the  evidence  in  the  case  we  gather  the  following 
facts:  On  the  evening  of  the  ninth  of  August,  1884,  the  plaintiff,  William 
Kommel,  a  minor,  entered  the  tavern  of  the  defendant,  Jacob  Schambacher, 
and  there  found  one  Edward  Flanagan.  They  both  became  intoxicated  on 
liquor  furnished  them  by  Schambacher.  While  the  plaintiff  was  standing  on 
the  outside  of  the  bar,  engaged  in  conversation  with  the  defendant,  who  waa 
on  the  Inside  thereof,  Flanagan  pinned  a  piece  of  paper  to  Rommers  back, 
and  set  it  on  fire.  The  consequence  was  that  Rommel's  clothes  were  soon  in 
flames,  and  before  they  could  be  extinguished  he  was  very  badly  injured.  He 
brought  the  present  suit  to  recover  damages  from  the  defendant  for  the  in- 
jury thus  sustained. 

The  court  below  adjudged  the  facts  as  stated  above  to  be  insufficient  to 
sustain  the  plaintiff's  case,  and  directed  a  nonsuit.  In  this  we  think  it  made 
a  mistake.  There  is  no  doubt  that  the  defendant,  from  the  position  he  oc- 
cupied, had  a  full  view  of  the  room  outside  of  the  bar,  and  did  see,  or  might 
have  seen,  all  that  was  going  on  in  it.  If,  in  fact,  he  did  see  Flanagan  set- 
ting fire  to  the  plaintiff,  and  did  not  interfere  to  protect  his  guest  from  so 
flagrant  an  outrage,  his  responsibility  for  the  consequences  is  undoubted.  If, 
on  the  other  hand,  he  was  guilty  of  making  Flanagan  drunk,  or  if  he  came 
there  drunk,  and  Schambacher  knew  that  fact,  he  was  bound  to  see  that  h& 
did  no  injury  to  liis  customers.  All  this  is  a  plain  matter  of  common  law 
and  good  sense,  and  does  not  depend  on  the  act  of  1854,  or  any  other  statute. 
Where  one  enters  a  saloon  or  tavern,  opened  for  the  entertainment  of  the  pub- 
lie,  the  proprietor  is  bound  to  see  that  he  is'  properly  protected  from  the  as- 
saults or  insults,  as  well  of  those  who  are  in  his  employ,  as  of  the  drunken 
and  vicious  men  whom  he  may  choose  to  harbor.  To  illustrate  the  principle 
here  stated,  we  need  go  no  further  than  the  case  of  Railroad  Co,  v.  Pillow, 
76  Pa.  St.  510.  In  the  case  cited,  a  drunken  row  occurred  on  board  one  of 
the  defendant's  cars,  and  during  the  quarrel  a  bottle  was  broken,  and  a  piece 
of  the  glass  struck  the  plaintiff,  a  peaceable  passenger,  in  the  eye,  and  put  it 
out.  Held,  that  the  company  was  responsible  for  the  injury  thus  done.  In 
the  opinion  of  this  court,  the  following  language  was  used:  "The  plaintiff 
lost  his  eye  through  the  quairel  of  a  couple  of  drunken  men,  who  should  not 
have  been  permitted  aboard  the  cai-s,  or,  if  so  permitted,  should  have  been  so 
guarded  or  separated  from  the  sober  and  orderly  part  of  the  passengers  that 
no  injury  could  have  resulted  from  their  brawls."  If,  then,  a  railroad  com- 
pany is  liable  for  the  conduct  of  drunken  men  who  may  chance  to  board  its 
cars,  much  more  the  tavern  keeper  who  not  only  permits  drunken  men  about 
his  premises,  but  furnishes  liquor  to  make  them  drunk,  and  who  is  thus  in- 
strumental In  fitting  them  for  the  accomplishment  of  just  such  an  insane  and 
brutal  trick  as  that  disclosed  by  the  evidence  of  the  case  in  hand. 

The  judgment  of  the  court  below  is  now  reversed,  and  a  new  venire  or- 
dered. 
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Cooper  v.  Weaver's  Adm'r. 
(Supreme  Court  of  Pennsylvania.    October  3, 1887.) 

Insurance — Life-— Assignment  of  Polict  to  Creditor — ^Waobr. 

W.  assigned  a  life-policy  of  |3,000  to  B.,  to  secure  a  debt  of  flOO,  who  aligned, 
without  the  knowledge  oi  W.,  a  half  interest  to  C.  After  the  death  of  W.,  $1,800  of 
the  policy  was  paid  to  C.  and  the  residue  to  B.  On  a  trial  between  W.'s  adminis- 
trator and  the  assignees,  the  court  below  ruled  that  the  disproportion  between  the 
insurance  and  the  debt,  as  a  matter  of  law,  constituted  the  transaction  a  wa^r,  and 
the  assignees  had  no  right  to  retain  more  than  the  amount  of  the  debt,  pins  the 

Eremiums  paid  and  interest.    Held,  that  the  ruling  of  the  court  below  embodied  the 
iw,  and  there  was  no  error. 

Error  to  court  of  common  pleas,  Lebanon  county. 

Action  by  plaintiff,  Weaver's  administrator,  against  defendants.  Bleach  and 
Cooper,  to  recover  money  paid  them  as  assignees  of  an  insurance  policy  on 
Weaver's  life.    Judgment  for  plaintiff,  and  defendant  Cooper  brings  error. 

/.  P.  S,  Oobin,  for  piaintiff  in  error.  Bossier  Boyer,  for  defendant  in  er- 
ror. 

Sterrett,  J.  It  is  conceded  that  the  policy  of  $3,000  on  the  life  of  Weaver 
was  taken  out,  and  immediately  assigned  to  Bloach,  for  the  purpose  of  secur- 
ing a  debt  of  $100  due  by  the  former  to  the  latter.  Subsequently,  one-half 
interest  in  the  policy  was  assigned  by  Bloach  to  plaintiff  in  error,  but  Weaver 
was  not  in  any  manner  a  party  to  that  transaction.  On  the  death  of  Weaver, 
the  insurance  company,  recognizing  its  liability  for  the  amount  insured,  paid 
61,800  thereof  to  Cooper,  and  the  residue  to  Bloach.  In  view  of  the  undis- 
puted facts,  the  learned  judge  of  the  common  pleas  held  that  the  dispropor- 
tion between  tlie  insurance,  $3,000,  and  the  debt,  $100,  was  so  great  as  to 
require  him  to  say,  as  matter  of  law,  that  the  transaction  was  a  wagei,  and 
that  the  assignees  of  the  policy  had  no  right  to  retain  more  of  the  insurance 
money  recovered  by  them  than  the  amount  of  the  debt,  plus  the  premiums 
paid,  and  interest  thereon.  In  this  he  was  clearly  right.  The  disproportion 
is  so  great  as  to  make  the  insurance  a  palpable  wager,  and  no  court  should 
hesitate  to  declare  it  so  as  matter  of  law. 

It  has  heretofore  been  correctly  said  that  the  sum  insured  must  not  be  dis- 
proportionate to  the  interest  the  holder  of  the  policy  has  in  the  life  of  the  in- 
sured, but  we  have  never  found  it  necessary  to  adopt  any  rule  by  which  sucli 
disproportionate  interest  may  be  determined.  Spei\king  for  himself,  our 
Brother  Paxson,  in  QranVs  AdmWs  v.  JCliTie,  19  Wkly.  Notes  Cas.  260.  9 
Atl.  Rep.  150,  suggests  that  a  policy  taken  out  by  a  creditor  on  the  life  of  his 
debtor  ought  to  be  limited  to  the  amount  of  the  debt,  with  interest,  and  the 
amount  of  premiums,  with  interest  thereon,  during  the  expectancy  of  the  life 
insured,  according  to  the  Carlisle  tables.  This  appears  to  be  a  just  and  prac- 
ticable rule.  It  is  not  easy  to  define  with  precisi(m  what  will  in  all  cases  con- 
43tltute  an  insurable  interest,  so  as  to  take  the  contract  out  of  the  class  of 
wagering  policies;  but  as  is  said  in  Corson's  Appeal,  113  Pa.  St.  438,  445,  6 
Atl.  Bep.  213:  "In  all  cases  there  must  be  a  reasonable  ground,  founded  on 
the  relations  of  the  parties  to  each  other,  either  pecuniary,  or  by  blood  or 
affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life 
of  the* assured.  Otherwise  the  contract  is  a  mere  wager,  by  which  the  party 
taking  the  policy  is  directly  interested  in  the  early  death  of  the  assured. 
Such  policies  have  a  tendency  to  create  a  desire  for  the  event.  They  are 
therefore,  independently  of  any  statute  on  the  subject,  condemned  as  against 
public  policy. "  But  in  such  a  case  as  the  one  before  us,  where  the  dispropor- 
tion is  so  great,  there  can  be  no  doubt  as  to  the  character  of  the  transaction. 

There  is  no  merit  in  either  of  the  specifications  of  error.  Judgment  af- 
firmed. 
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Murray  et  dl.  t?.  Weigle  et  ah 
(Supreme  Court  of  PennsyVvania.    January  3, 1888.) 

1.  Judgment— Collateral  Attack— 8cirk  Facias  on  Mortoaob. 

A  judgment,  regular  on  its  face,  taken  upon  a  scire  f(icUi8  upon  two  returns  of 
nOiil,  cannot,  in  the  absence  of  any  allegation  of  fraud  or  collusion,  be  attacked  col- 
laterally. > 

2.  Samb—Dbath  of  Mortgagor  when  Scire  Facias  Issued. 

On  the  trial  of  an  action  of  ejectment,  where  the  defendants*  title  was  founded  on 
a  judgment  upon  a  scire  facias  taken  upon  two  returns  of  nihil,  plaintiffs'  counsel 
ofler^  and  the  court  admitted,  proof  of  the  death  of  the  mortgagor  at  the  time  the 
8cf/re  facias  issued.    Held  error. 
8.  Same— Judgment  Non  Obstante  Veredicto. 

Where  it  is  shown,  in  an  action  of  ejectment,  that  the  judgment  on  the  mortgage, 
and  sale,  and  sheriff's  deed  to  defendant  are  siuhciont  to  convey  to  him  the  interest 
in  question,  judgment  should  be  entered  in  his  favor  non  obstante  veredicto. 

Error  to  court  of  common  pleas,  Allegheny  county;  Ewing,  Judge. 

The  plaintiffs,  Frederick  Weigle,  Priscilla  J.  Burlap  and  George  Burlap^ 
her  husband,  Laura  Rector  and  Martin  Hector,  her  husband,  and  Catherine 
Stevenson,  brought  ejectment  against  Thomas  Murray  and  William  Richards, 
terre-tenant,  defendants,  for  a  lot  of  ground  on  Tanst  street,  Pittsburgh* 
Plaintiffs  claimed  title  as  the  surviving  children  and  heirs  at  law  of  Henry 
Weigle,  deceased,  who  died,  February  22,  1871,  intestate,  seized  of  the  land 
in  dispute.  The  decedent  left  surviving  him  a  widow,  Catherine,  who  after- 
wards married  Daniel  Ilaphey,  who  subsequently  died,  and  she  then  married 
a  third  husband,  Charles  Stevenson;  and  five  minor  children,  two  of  whom, 
before  the  mortgage  under  which  defendants  claim  was  given,  died  intestate, 
unmarried,  and  without  issue.  Thomas  Murray,  defendant,  claimed  the  title 
which  descended  to  the  widow  and  heirs  at  law  of  Henry  Weigle,  deceased, 
which  he  claimed  they  were  divested  of  in  the  following  manner:  After  the 
death  of  Henry  Weigle,  E.  G.  Krehan  was  appointed  guardian  of  his  minor 
children,  including  the  parties  to  this  action,  at  a  term  of  the  orphans'  court 
of  Allegheny  county  in  1872.  The  court  subsequently  made  an  order  direct- 
ing the  guardian  to  pay  to  their  motlier  two  dollars  per  week  for  each  of  the 
children  for  maintenance.  Said  guardian  afterwards  filed  an  account  for  a 
large  amount  advanced  by  him  for  the  support  of  said  minors,  and  at  the  March 
term  of  the  orphans'  court,  1876,  said  guardian  presented  a  petition  for  leave 
to  raise  money  to  pay  off  this  claim,  and  the  court  ordered  the  guardian  to 
execute  a  mortgage  on  the  land  now  in  dispute,  for  said  purpose,  in  the 
sum  of  $60(>,  requiring  bond,  whi«h  was  duly  filed  and  approved  June  3, 
1876.  In  pursuance  of  this  order,  said  mortgage  was  executed  by  said  guard- 
ian, in  which  the  widow  and  her  then  husband  joined,  in  favor  of  Robert 
Robb,  and  duly  filed  and  recorded,  and  afterwards  assigned  for  a  valuable  con- 
sideration to  the  defendant  Thomas  Murray.  At  No.  500,  December  term, 
1881,  common  pleas  No.  1,  of  Allegheny  county,  this  mortgage  was  foreclosed, 
and  on  January  13,  1882,  judgment  regularly  entered.  Execution  issued 
thereon,  and  the  land  in  dispute  was  on  March  10, 1882,  sold  to  Thomas  Mur- 
ray, and  a  deed  therefor  made  to  him,  and  he  thereupon  took  possession  of  the 
premises,  and  has  been  in  possession  ever  since.  On  September  1, 1885,  plain- 
tiffs, the  widow  and  surviving  children  of  Henry  Weigle,  deceased,  brought 
this  action.    At  the  close  of  the  trial,  at  the  court's  suggestion,  the  cause  was 

*  Respecting  the  grounds  on  which  the  court  will  permit  a  judgment  to  be  collaterally 
attacked,  see  Jasper  Co.  v.  Mickey,  (Mo.)  4  S.  W.  Rep.  424;  Crawford  v.  Wilcox,  (Tex.) 
3  S.  W.  Rep.  695,  and  note;  Grimmett  v.  Askew,  (Ark.)  2  S.  W.  Rep.  707,  and  note; 
Rollins  V.  Love,  (N.  C.)  2  S.  E.  Rep.  Ifi6;  Jones  v.  Coffey,  Id.  165:  Seamster  v.  Black- 
stock,  (Va.)  Id.  86;  Hollingsworth  v.  State,  (Ind.)  12  N.  E.  Rep.  490;  Strieb  v.  Cox,  Id. 
44>1;  Hall  v.  Durham,  (Ind.)  9  N.  E.  Rep.  926,  and  note;  Fahey  v.  Mottu,  (MdJ  10  Atl. 
Kep.  68;  Hawley  v.  Simons,  (111.)  14  N.  E.  Rep.  7;  Head  v.  Daniels,  (Kan.)  15  Fac.  Rop* 
911 ;  Kleyla  v.  Basket,  (Ind.)  14  N.  E.  Rep.  387. 
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diflconiintied  by  plaintiffs'  attorney  as  to  Catherine  Stevenson.  The  Jury  re- 
turned a  verdict  in  favor  of  tlie  remaining  plaintifTs  for  the  undivided  two- 
fifths  of  the  land  in  dispute.  The  court  aiso  admitted  testimony  on  the  trial 
to  show  that  £.  G.  Krehan  was  dead  at  the  lime  the  scire  facias  issued  upon 
the  mortgage,  and  also  permitted  the  validity  of  the  mortgage  to  be  inquired 
into,  and  gave  judgment  on  the  special  verdict  in  favor  of  plaintiffs,  holding 
that  the  proceedings  in  the  orphans'  court,  common  pleas  No.  1,  were  insuifi- 
cient  to  divest  the  title  of  Henry  Weigle's  children.  Defendants  bring  error. 
W,  B,  Rodgers  and  /.  M,  Stoearingen,  for  plaintiffs  in  error.  IF.  6. 
Crawford  and  John  Barton^  for  defendants  in  error. 

Paxson,  J.  We  think  it  was  error  to  admit  the  evidence  referred  to  in  the 
first  specification.  The  judgment  upon  the  scire  facicts  was  taken  upon  two 
returns  of  nihil.  That  this  is  the  equivalent  of  a  return  scire  feci  to  a  mort- 
gage is  settled  by  Hartman  v.  Ogbom,  54  Pa.  St.  120;  Tryon  v.  Jtfunson,  77 
Pa.  St.  250.  And  this  is  so,  even  if  the  moitgagor  be  dead  at  the  time  the 
writ  issues.     Warder  v.  Tainter,  4  Watts,  270. 

The  second  assignment  alleges  that  the  court  below  erred  in  entering  judg- 
ment for  tlie  plaintiff  upon  the  verdict.  This  was  an  ejectment,  brought  by 
the  heirs  of  Harry  Weigle,  deceased,  against  the  purchaser,  at  a  sheriff's  sale 
of  the  premises  in  dispute.  He  claims  the  title  of  the  widow  and  heirs  of  tlie 
said  Weigle  by  virtue  of  a  sale  under  a  mortgage  given  by  a  former  guardian 
of  the  minor  children  of  said  Weigle,  in  which  the  widow  joined  as  a  party  in 
interest.  Judgment  had  been  obtained  upon  the  mortgage;  the  property  soM 
upon  a  letari  facias,  and  was  bought  by  the  plaintiff  in  error.  The  court  be- 
low held  that  the  mortgage  was  invalid,  and  that  the  purchaser  took  no  title. 
Various  reasons  were  given  for  this  ruling;  the  piinciple  one  of  which  was 
that  it  did  not  appear  by  the  proceedings  in  the  orphans'  court  that  the  guard- 
ian had  made  a  return  to  the  order  to  mortgage,  and  there  was  no  confirma- 
tion thereof.  Morgan  v.  Mountney  was  cited  in  support  of  this  position. 
But  the  learned  judge  entirely  overlooked  the  fact  that  in  that  case  no  rights 
of  third  parties  had  intervened.  Here  we  have  a  purchase  at  sheriff's  sale  of 
the  mortgaged  premises.  He  was  not  bound  to  look  beyond  the  judgment 
on  the  mortgage.  That  is  conclusive  between  the  parties  to  the  mortgage  as 
to  its  amount,  and  that  the  interest  of  the  mortgage  at  the  date  of  the  mort- 
gage should  be  taken  in  execution  for  this  payment  thereon.  Dorris  v.  Brwin^ 
101  Pa.  St.  239.  After  a  scire  facias  on  a  mortgage  has  ripened  into  a  judg- 
ment, the  mortgage  is  merged  in  it,  an<^  even  if  null  and  void,  is  no  longer 
open  to  attack.    Hartman  v.  Oghom^  supra. 

The  judgment  is  reversed,  and  judgment  for  the  defendant  nonobstanU 
veredicto. 


BOSENBEROEB  V,  COMMONWEALTH. 
{Supreme  Court  of  Pennsylvania,    January  8, 1888.) 

1.  Labcext— Limitation  of  Action— Fbriod  or  Absbncb  fbom  Btat»— IiTDicmirr, 

Act  Fa.  March  31, 1860,  %  82,  provides  that  a  prosecution  for  larceny  must  be 
brought  within  two  years  from  the  date  of  the  offense,  except^  if  the  person  against 
whom  the  indictment  shall  be  brought  shall  not  have  been  an  inhiabitant  of  the 
state  during  the  time  for  which  he  would  be  liable,  then  indictment  may  be  brought 
against  him  at  anv  i)eriod  within  a  similar  space  of  time,  during  whicn  he  shall  be 
an  inhabitant  of  the  state.  Held,  that  an  indictment  which  alleged  such  absence 
as  would  take  the  case  out  of  the  operation  of  the  statute,  though  not  inoorporated 
in  the  count  charging  the  crime,  was  sufficient. 

8.  SaVB— OWNBRSHIF  OF  PROPERTT— AMENDMENT  OF  INDICTMENT. 

Act  Pa.  March  81, 1860,  %  14,  provides  that  in  prosecutions  for  felony  or  misde- 
meanor the  indictment  may  be  amended  where  there  is  a  varianoe  between  the 
statement  of  the  indictment  and  the  evidence  la  relation  to  the  ownersliip  of  the 
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property.    Held^  that  where  the  indictment  alleged  a  joint  ownership  of  propertr 
stolen,  and  the  proof  was  that  the  property  belonged  to  the  alleged  owners  indi- 
vidually, amen(unent  accordingly  was  proper. 
8.  Same— Lost  iNDicTMa^TT— Trial  upon  Sbcond  Indictment. 

Where  an  indictment  has  been  found  against  a  party  and  has  been  lost,  or  not  ac- 
counted for,  and  another  is  found  against  him  for  the  same  offense,  it  is  immaterial 
upon  which  one  he  is  tried. 

Error  to  court  of  quarter  sessions,  Armstrong  county;  James  B.  Neale, 
Presiding  Judge. 

The  defendant,  Peter  H.  Rosenberger,  was  indicted  for  the  crime  of  lar- 
ceny, at  the  December  sessions,  1886,  the  crime  having  been  committed  in 
April,  1883.  The  defendant  with  others  bad  been  previously  indicted,  and, 
having  escaped  from  the  officer  and  fled  from  the  state,  was  not  tried  at  the 
same  time  his  associates  were,  but  remained  out  of  the  state  more  than  three 
years.  The  present  prosecution  was  had  upon  this  second  indictment  against 
him.  Trial  by  jury,  and  verdict  finding  defendant  guilty,  upon  which  sen- 
tence was  pronounced.    Defendant  brings  error. 

J,  K.  Henderson,  F.  Mechling^  and  W.  2).  Fatton,  for  plaintiff  in  error. 
D.  B.  Heiner  an^Jan^s  P.  Colter,  for  defendant  in  error. 

Faxson,  J.  It  is  seldom  that  a  case  comes  before  us  with  so  little  merit 
as  this.  The  plaintiff  in  error  was  convicted  of  larceny  in  the  court  below, 
and  now  asks  us  to  relieve  him  from  the  effect  of  his  crime  because  he  says 
that  it  appears  from  the  face  of  the  indtoiraent  that  the  offense  was  barred 
by  the  statute  of  limitations.  The  larceny  was  committed  on  the  night  of 
April  3, 1884.  The  property  stolen  consisted  of  a  quantity  of  hams  and  pork, 
which  was  found  concealed  in  a  closet  in  the  plaintiff's  house.  When  ai* 
rested  he  induced  the  officer  to  remove  his  handcuffs  on  the  pretense  of  chang- 
ing his  clothing,  and  took  advantage  of  this  indulgence  by  jumping  out  of 
the  window.  He  then  fled  to  the  state  of  Ohio,  where  he  remained  for  about 
three  years.  While  there  he  sent  on  the  sum  of  $234.70  to  this  state,  to  get 
the  prosecution  settled.  This  effort  failed,  and  shortly  thereafter  the  bill  of 
indictment  against  liim  was  surreptitiously  taken  out  of  the  proper  office  and 
has  not  since  been  found.  It  was  probably  stolen.  A  new  indictment  was 
found  upon  vbich  he  was  tried.  This  is  not  a  savory  record,  yet  it  is  our 
duty  to  examine  it,  and  give  the  plaintiff  his  legal  rights  under  it.  This  we 
now  proceed  to  do. 

The  information  upon  which  the  plaintiff  was  rearrested  after  his  return 
to  this  state,  states  distinctly  that  the  plaintiff  for  three  years  and  upwards 
immediately  succeeding  the  commission  of  said  offense  was  not  an  inhabi- 
tant of  this  state.  The  indictment  upon  which  he  was  tried  contains  two 
counts;  the  first  count  charges  larceny;  the  second,  receiving  the  property 
with  guilty  knowledge.  Then  followed  a  distinct  averment  substantially  in 
the  language  of  the  exception  in  the  statute  of  limitations,  that  the  said  P. 
H.  Rosenberger  (plaintiff  in  error)  for  three  years  and  upwards  immediately 
succeeding  the  committing  of  the  offense  aforesaid  was  not  an  inhabitant  of 
the  state  of  Pennsylvania  or  a  resident  therein,  but  was  a  non-resident  of  said 
state,  and  only  returned  to  said  state  in  August,  1886,  etc.  Upon  the  trial  a 
nolle  prosequi  was  entered  upon  the  second  count,  and  the  trial  proceeded 
upon  the  first  count  only,  with  the  result  as  before  stated.  It  will  thus  be 
seen  that  both  upon  the  information  and  the  indictment  the  exception  in  the 
statute  is  distinctly  stated.  That  it  is  not  in  the  body  of  the  first  count  is 
not  material.  It  is  as  applicable  to  the  one  count  as  the  other.  The  pleader 
has  first  set  forth  the  offense,  and  then  the  facts  which  take  the  case  out  of 
the  operation  of  the  statute.  No  reasonable  objection  can  be  taken  to  this 
form  of  pleading.  The  question  of  the  statute  is  without  merit.  The  court 
allowed  an  amendment  in  regard  to  the  owners^hip  of  the  property  stolen. 
This  was  harmless,  and  moreover  is  expressly  authorized  by  act  of  assembly. 
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It  was  also  urged  tJiat  no  conviction  could  be  had  upon  the  second  indict- 
ment BO  long  as  the  first  (the  missing  indictment)  was  undisposed  of.  There 
is  no  merit  in  this.  If  both  indictments  had  been  in  court  the  plaintiff  could 
have  been  tried  upon  either. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  plaintiff  in  error  sur- 
render himself  forthwith  to  the  proper  authorities  of  Armstrong  county,  ia 
order  to  serve  out  his  sentence,  as  imposed  by  the  court  below. 


Appeal  of  McIntirb. 
(Supreme  CovH  of  PermeyVwmia.    January  8, 1888.) 

Partnership— AccoTTNTiNO — Guaranty. 

In  a  suit  in  equity  for  a  settlement  of  the  accounts  of  a  partnership,  the  tripartite 
articles  of  copartnership  provided  that  the  profits  of  the  business  should  be  myided 
into  tenths,  and  the  first  party  receive  six-tenths,  the  second  three-tenths,  and  the 
third,  one-tenth.  The  ascertained  net  profits  were  $14,488.89.  Held,  that  the  share 
of  the  second  party  was  three-tenths  of  that  sum,  or  $1,346.67,  and  a  provision  in  the 
articles  that  the  first  party  guarantied  that  the  profits  shoxdd  be  maae  to  the  second 
party  equal  to  20  per  cent,  per  annum  of  his  capital  of  1^0,000,  was  an  individual 
guaranty,  not  binding  on  the  firm.* 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Plaintiff  S.  P.  Sliriver,  filed  his  bill  in  equity  in  March,  1884,  against  de- 
fendants B.  B.  Mclntire,  A.  J.  Nellis  in  his  own  right,  and  as  executor  of 
Eliza  J.  Nellis,  deceased,  and  J.  H.  Stokes,  who  was  not  served,  for  a  settle- 
ment of  the  partnership  accounts  of  Nellis,  Shriver  &  Co.,  composed  of  A.  J. 
Nellis,  S.  P.  Shriver  and  J.  H.  Stokes.  D.  U.  Mclntire,  the  appellant,  be- 
came involved  in  this  controvery  by  becoming  surety  for  Aaron  J,  Nellis, 
and  afterwards  Nellis  assigned  to  him  bis  interest  in  the  partnership.  On 
the  fourth  day  of  November,  1878,  Aaron  J.  Nellis,  Samuel  P.  Shriver,  and 
James  H.  Stokes  entered  into  a  manufacturing  partnership  for  the  term  of 
three  years.  The  capital  stock  was  fixed  at  the  nominal  sum  of  $100,000. 
Nellis  contributed  the  stock,  tools,  machinery,  etc.,  which  he  had  on  hand  in 
the  manufactory  prior  to  the  formation  of  the  partnership.  Shriver  contrib- 
uted $10,000  in  cash,  and  agreed  to  contribute  810,000  more  when  the  same 
might  be  necessary  for  the  business.  James  H.  Stokes  contributed  nothing 
but  his  services  as  book-keeper.  The  profits  of  the  business  were  to  be  divided 
as  follows:  A.  J.  Nellis,  six-tenths;  S.  P.  Shriver,  three-tenths;  James  H. 
Stokes,  one-tenth.  It  will  be  observed  that  the  plaintiff,  S.  P.  Shriver,  is  to 
receive  two-tenths  of  the  profits  more  than  his  cash  contribution  of  capital. 
The  clauses  of  this  prudent  agreement  bearing  upon  this  case  are  as  follows: 

"The  party  of  the  second  part  shall  put  in  as  his  share  of  the  capital  stock 
$20,000,  ill  the  manner  and  form  as  hereinafter  stipulated,  viz.:  $10,000  in 
cash,  and  $10,000  as  soon  as  the  requirements  of  the  business  may  demand 
it,  and  until  such  payment  is  made  by  the  party  of  the  second  part  he  shall 
be  chargeable  with  interest  on  the  same."  "The  party  of  the  third  part  is  to 
have  a  one-tenth  (1-10)  part  of  the  net  profits  of  the  business,  for  which  in- 
terest, on  $10,000  at  the  rate  of  six  per  cent.  (6  per  cent.)  per  annum,  is  to 
be  deducted  from  his  portion  of  the  profits,  and  tlie  remainder  to  be  consid- 
ered as  his  capital  stock  until  the  amount  of  $10,000  is  so  accumulated,  when 
his  interest  in  the  business  shall  be  considered  as  that  much  capital."  "As 
a  guaranty  by  the  party  of  the  first  part  to  the  party  of  the  second  part,  on 
account  of  his  not  being  familar  with  the  business,  and  as  an  inducement  by 
the  party  of  the  first  part,  he  guaranties  that  the  profits  of  the  business  shall 

>  As  to  how  far  a  contract  of  guaranty  entered  into  bv  one  partner  is  binding  upon  the^ 
firm,  see  Avery  v.  Rowell.  (Wis.)  17  N.  W.  Rep.  875;  (5sbome  v.  Carr,  (MinnO  13  N.  W. 
Rep.  922;  D.  M.  Osborne  &  Co.  v.  Thompson,  (Minn.)  28  N.  W.  Rep.  260. 
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be  made  to  the  party  of  the  second  equal  to  twenty  per  cent.  (20  per  cent.) 
per  annum  on  his  capital  of  $20,000. " 

During  the  continuance  of  this  partnership,  an  execution  was  levied  upon 
the  interest  of  A.  J.  Kellis  in  the  firm  of  Kellis,  Bhriver  &  Co.,  and  the  same 
was  bid  in  by  S.  F.  Shriver,  the  plaintiff,  for  i    ■  The  business  of  the 

partnei-ship  was  continued  until  the  tenth  day  of  February,  1882,  when  it  was 
dissolved.  At  tlie  date  of  this  dissolution,  David  B.  Mclntire  appears  as  a 
party  to  the  articles  of  dissolution.  The  essential  portion  of  this  article  reads: 
**  And  whereas,  a  bill  in  equity  has  been  filed  in  the  court  of  common  pleas 
No.  1  of  Allegheny  county,  at  No.  544,  December  term,  1881,  by  the  receivers 
of  the  Crawford  Manufacturing  Company  to  recover  the  interest  which  was 
of  said  A.  J.  Nellis  in  said  firm  against  said  Shriver  &  Stokes,  and  cross- 
bill, etc.,  filed,  and  the  cause  is  now  pending  for  trial;  now,  therefore,  the 
said  Mclntire  agrees  to  give  to  said  Shriver  &  Stokes  an  obligation  with  suffi- 
cient sureties,  conditioned  that  he  will  cause  the  proper  defense  to  be  made 
to  said  action,  and  that  he  will  pay  and  satisfy  any  decree  or  judgment  that 
may  be  recovered  against  said  Shriver  So  Stokes  for  or  on  account  of  said  in- 
terest, and  shall  indemnify  and  save  them  harmless  from  any  and  all  loss, 
liability,  damage,  and  cost  on  account  of  said  action,  and  also  thaf  Mclntire 
shall  pay  to  Shriver  any  amount  of  money,  if  any,  which  may  be  necessary 
upon  final  settlement  of  the  affairs  of  Nellis,  Shriver  &  Co.,  to  make  said  Shri- 
ver whole  upon  his  capital  of  $10,000  and  profits,  according  to  the  terms  of 
the  articles  of  copartnership,  and  to  Stokes  whatever  amount  of  money,  if 
any,  is  necessary  to  give  Stokes  the  amount  which,  upon  such  final  settlement, 
may  be  due  him.** 

Among  other  things  the  master  to  whom  the  case  was  referred  found,  ''that 
no  demand  was  ever  made  on  Shriver  to  pay  in  the  additional  or  second 
$10,000  spoken  of  in  the  article  of  agreement;  and,  further,  that  the  require- 
ments of  the  business  did  not  demand  it;  that  paying  interest  on  that  amount 
is  a  compliance  on  his  (Shriver's)  part  with  the  article  of  copai-tnership  rela^ 
tive  to  it;  and  the  guaranty  clause  binding  as  against  Mclntire  because  he 
stands  in  the  place  of  Nellis,  and  has  bound  himself  in  the  article  of  February 
10th,  the  article  of  dissolution,  to  pay  to  Sliriver  his  ten  thousand  dollars 
($10,000)  and  such  profits  as  he  is  entitled  to  under  the  article  of  copartnership, 
which  is  equal  to  twenty  (20)  per  cent,  per  annum  on  $20,000,  less  six  (6)  per 
cent,  on  $10,000  for  three  years  and  three  mouths.  And  the  court  entered  a 
decree  in  accordance  with  the  finding  of  the  master,  and  D.  B.  Mclntire  and 
A.  J.  Nellis  appealed. 

MarahcUls  ds  Imhrie^  for  appellants.    Kirk  Q,  Bigham,  for  appellees. 

Sterbett,  J.  The  main  contention  in  this  case  is  that  the  court  below 
erred  in  construing  the  agreement  of  February  10,  1882,  and  charging  appel- 
lant with  $8,653.33,  the  difference  between  Shrlver*s  share  of  profits  actually 
earned  and  the  nominal  profits,  of  20  per  cent,  per  annum,  claimed  by  him 
under  thi.*  Nellis  guaranty.  That  guaranty,  embodied  in  the  tripsirtite  agree* 
ment  of  Xoveniber  4,  1878,  between  Nellis  of  the  first,  Shriver  of  the  second, 
and  Stokes  of  the  third  part,  is  as  follows:  "As  a  guaranty  by  the  party  of 
the  first  part  to  the  party  of  the  second  part,  on  account  of  his  not  being  fa- 
miliar with  the  business,  and  as  an  inducement  by  the  party  of  the  first  part, 
he  guaranties  that  the  profits  of  the  business  shall  be  made  to  the  party  of  the 
second  part  equal  to  twenty  (20)  per  cent,  per  annum  on  his  capital  of  $20,- 
000.*'  It  is  claimed  by  Shriver  that  this  personal  obligation  of  Nellis  was  as- 
sumed by  appellant  in  that  clause  of  the  agreement  of  February  10,  1882, 
wherein  the  latter  undertakes  to  indemnify  Shriver  and  Stokes  "from  any  and 
hH  loss,  liability,  damages,  and  costs  on  account  of  or  by  reason  of**  a  certain 
action  then  pending,  and  also  pay  to  Shriver  any  amount  of  money  if  any, 
which  may  be  necessary,  upon  final  settlement  of  the  affairs  of  Nellis,  Shriver 
v.llA.no.lO— 50 
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&  Co.,  to  make  said  Shriyer  whole  upon  his  capital  of  •10,000,  and  profits, 
according  to  the  terms  of  the  articles  of  copartnership;  and  to  Stokes,  what- 
ever amount  of  money,  if  any,  is  necessary  to  give  Stokes  the  amount 
which,  upon  such  final  settlement,  may  be  due  him."  The  court  appears  to 
have  regarded  this  as  an  undertaking  on  the  part  of  appellant  to  make  Shri ver 
whole  not  only  as  to  his  $10,000  capital  invested  in  the  business,  and  his  full 
share  of  the  profits  actually  earned,  according  to  the  articles  of  copartnership, 
but  also  to  make  him  whole  as  to  the  nominal  profits  of  20  per  cent,  per  an- 
num on  $20,000,  according  to  the  personal  guaranty  of  Nellis;  and  he  was 
accordingly  charged  with  the  difference  of  $8,658.38,  above  mentioned.  We 
cannot  regard  this  as  tlie  correct  construction  of  the  contract  in  question. 
The  items  specified  therein  are  Shriver's  "capital  of  810,000,  and  profits,  ac- 
cording to  the  terms  of  the  articles  of  copartnership."  Referring  to  those  ar- 
ticles, we  find  Shriver^s  paid-in  capital  is  $10,000,  about  which  there  is  no 
dispute,  and  we  further  find  this  provision:  '*The  capital  stodc  being  $100,- 
000,  the  profits  of  the  business  shall  be  divided  into  tenths,  A.  J.  Kellis  of  the 
first  part  to  receive  six-tenths,  S.  P.  Shriver  of  the  second  part  to  receive 
three-tenths,  and  James  H.  Stokes  of  the  third  part  to  receive  one-tenth." 
This  is  tlie  only  agreement  between  the  partners,  as  to  profits.  Shri  ver 's 
share,  therefore,  "according  to  the  terms  of  the  articles  of  copartnership,"  is 
three-tenths  of  $14,488.89,  ascertained  net  profits  of  the  business,  or  $4,346.67, 
and  no  more.  Although  incorporated  in  the  articles  of  copartnership,  the  in- 
dividual guaranty  of  Nellis  to  Shilver  cannot  be  regarded  as  one  of  the  terms 
of  the  copartnership  agreement.  It  is  strictly  a  matter  between  Nellis  and 
Shriver,  individually,  with  which  the  other  partner,  Stokes,  never  had  nor 
could  have  any  concern.  The  guaranty  clause  might  be  stricken  out  of  the 
instrument  and  its  integrity  as  articles  of  copartnership  would  be  unaffected 
thereby.  It  has  also  been  suggested  that  Shriver's  transfer  to  Mrs.  Nellis  of 
the  interest  which  he  acquired  by  purchase  at  sheriff's  sale  was  "subject  to 
his  (Shriver's)  rights  under  the  articles  of  association  of  Nellis,  Shriver  & 
Co.,"  and  therefore  Shriver  has  a  claim  on  that  interest,  now  represented  by 
appellant,  for  the  nominal  profits  guarantied  by  Nellis.  There  would  be 
some  force  in  this  suggestion  if  the  Nellis  guaranty  was  in  any  proper  sense 
an  integral  part  of  the  articles  of  association  entered  into  by  the  three  per- 
sons who  composed  the  firm  of  Nellis,  Shriver  &  Co.  But,  as  we  have  seen, 
the  guaranty  was  a  matter  that  concerned  two  of  the  partners  only,  as  indi- 
viduals and  not  as  members  of  the  firm.  It  does  not  appear  that  anything 
was  ever  done  to  change  its  character  from  an  individual  transaction  to  that 
of  a  copartnership  transaction.  Shrlver^s  claim  against  Nellis,  individually, 
under  the  guaranty  stiU  remains  in  full  force. 

In  so  far,  therefore,  as  the  specifications  of  error  involve  the  liability  of  ap- 
pellant for  nominal  profits  under  the  personal  guaranty  of  Nellis,  they  are 
sustained.  There  is  nothing  in  the  remaining  specifications  that  requires  spe- 
cial notice.  They  are  not  sustained.  Decree  reveraed  at^costs  of  appellees, 
and  record  remitted,  with  instructions  to  enter  decree  in  accordance  with  the 
foregoing  opinion. 

Appeal  or  Nbllis  et  oL 
{Supreme  C&wrt  of  PennByVoariAa,   Jamuay  8, 188S.) 
Appeal  from  court  of  common  pleas,  AUegheny  oounty. 

Btbrbbtt,  J.  The  only  questions  that  require  any  notice  in  this  case  have  been  con- 
sidered and  disposed  of  in  Appeal  of  McIrUirej  ante^  784,  (No.  76,  October  tenn,  1087.) 
For  reasons  given  in  opinion  just  filed  in  that  case,  the  decree  must  be  reversed. 

Decree  reversed,  at  costs  of  appellees,  and  record  remitted,  with  instractiODS  to  enter 
decree  in  accordance  with  that  opinion. 
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Appeal  of  Beed. 
iSupreme  Court  of  Pennsyloanta.    January  8,  1888.) 

Will— Lboacibs — ^Nature  of  Estate — ^Vested  Interest. 

A  testator  directed  his  ezeoatora  to  divide  a  certain  fond  into  nine  eqnal  parts,  and 
to  invest  the  wbole  and  pay  over  annually  one-ninth  part  of  the  interest  to  each  of 
his  gn^nd  children,  or  if  any  of  them  died  leaving  heirs,  then  to  such  heirs,  and  at 
the  full  expiration  of  12  years  from  the  time  of  his  aeoease  to  pay  over  all  the 
principal  in  like  manner;  and  that  neither  principal  nor  interest  should  be  liable  to 
attachment.    Held,  that  the  grandchildren  took  vested  interests.^ 

Appeal  from  orphans'  court,  Allegheny  county;  P.  J.  Hawkins,  Judge. 

G.  £.  Beed  was  the  husband  and  executor  of  Mary  Reed,  who  was  entitled 
tinder  the  will  of  her  grandfather  to  one-ninth  share  in  the  proceeds  of  cer- 
tain real  estate^  After  her  death,  the  time  for  distribution  having  come,  a 
decree  was  made  by  the  orphans'  court  of  Allegheny  county  declaring  the 
interests  of  the  legatees  to  have  been  contingent,  and  directing  the  distribu- 
tion of  the  share  of  Mary  Beed  among  her  husband  C.  E.  Beed  and  her  five 
<^hildren,  Wm.  A.  Reed,  Mary  F.  Beed,  Chas.  L.  Beed,  John  B.  Beed,  and 
Elizabeth  Beed.  Against  this  decree  0.  E.  Beed  appealed.  Albert  L.  Klaus, 
Against  whom  the  appeal  was  prosecuted,  was  guardian  of  the  infant  children 
of  C.  E.  Beed,  the  appellant,  and  Mary  Beed,  deceased. 

James  Bredin,  for  appellant.    /.  H.  Baldwin,  for  appellee. 

Paxson,  J.  Thomas  Morrow,  the  testator,  died  September  11,  1874.  He 
Mt  one  daughter  and  nine  grandchildren,  children  of  a  deceased  daughter. 
By  his  will  he  gave  his  executors  charge  of  his  real  estate,  and  directed  that 
after  they  should  realize  from  the  rents,  etc.,  sufficient  to  pay  his  debts,  fu- 
neral expenses,  and  a  legacy  of  $1,000  to  a  grandchild,  and  $500  to  a  great- 
grandchild, they  should  sell  a  certain  described  portion  of  his  farm.  The  ex- 
ecutors were  to  be  the  sole  judges  of  the  time  when  it  should  be  sold,  as  well 
as  of  the  terms  of  sale.  The  will  then  provides :  "That  when  all  that  part  or 
iny  farm  has  been  disposed  of,  having  nine  (9)  grandchildren,  viz.,  Thomas 
M.,  John  K.,  Harr>%  and  Charles  Blair,  Fanny  Eichbaum,  Mary  Beed,  Jane 
Meanual,  Eliza  Bind,  and  Eleanor  Biair,  all  children  of  my  deceased  daugh- 
ter, Nancy,  who  was  intermarried  with  John  Blair,  deceased,  I  will  and  direct 
that  the  net  proeeeds  arising  from  the  sale  shall  be  divided  into  nine  (9)  equal 
pai-ts,  and  that  my  executors,  or  the  survivors  of  them,  shall,  for  the  period 
of  twelve  years  from  the  time  of  my  death,  keep  said  net  proceeds  invested  at 
interest,  and  pay  over  annually  to  each  of  my  above-named  grandchildren 
one-ninth  of  the  interest  thereof  annually ;  or  if  any  of  them  died  leaving 
heirs,  then  pay  the  same  to  said  heirs,  and  at  the  full  expiration  of  twelve 
years  from  the  time  of  my  decease  shall  in  like  manner  pay  over  all  the  prin- 
cipal.   But  neither  Interest  or  principal  shall  be  liable  to  attachment." 

The  question  for  eonsideration  is  whether  the  legacies  given  by  the  will  to 
the  grandchildren  are  vested  or  contingent.  If  vested,  the  executor  or  ad- 
ministrator of  a  deceased  grandchild  would  take;  if  contingent,  the  heirs  of 
such  deceased  grandchild  would  be  entitled  to  the  fund.  The  court  below 
held  that  the  legacies  were  contingent,  and  distributed  the  fund  to  the  heirs. 
It  will  be  observed  that  the  testator,  after  reciting  the  fact  that  he  had  nine 
grandchildren,  directs  that  the  net  proceeds  arising  from  the  sale  of  the  farm 
shall  be  divided  into  nine  equal  parts,  being  one  for  each  grandchild;  that 

^  Resiiectlng  the  construction  of  wiUs,  and  when  the  interests  thereby  created  are 
vested,  and  when  contingent,  see  Chasy  v.  Gowdry,  (N.  J.)  9  Atl.  Rep.  580;  Parker  v. 
Olover,  Id.  217;  Wiggin  v.  Perkins,  ^.  H.)  5  Atl.  Rep.  904,  and  note;  Davidson  v.  Bates. 
<Ind.)  12  N.  E.  Rep.  087,  and  note;  Lens  v.  Presoott,  (Mass.)  11  N.  £.  Rep.  928;  Dodd 
V.  Winship,  Id.  588;  WiUiams  v.  Williams,  (Cal.)  14  Pac.  Rep.  894,  and  note;  Round- 
tree  V.  Roundtree,  (B.  C.)  2  8.  E.  Rep.  474;  WUls  v.  WiUs,  (Ey.)  8  B.  W.  Rep.  900,  and 
jnote. 
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said  proceeds  shall  be  kept  invested  for  12  years  after  his  death;  that  his  ex- 
ecutors shall  pay  over  annually  to  each  grandchild  the  one-ninth  part  thereof, 
or  if  any  of  them  **have  died  leaving  heirs,  then  pay  the  same  to  said  heirs," 
and  after  the  expiration  of  12  years  to  pay  over  to  each  the  one-ninth  of  tJie 
principal,  etc.  In  other  words  each  grandchild  was  to  have  the  interest  on 
one-ninth  for  12  years,  and  then  receive  the  principal.  The  general  role  un- 
doubtedly is  that  when  a  legacy  is  given  to  a  peraon  to  be  paid  at  a  future 
time  it  vested  immediately.  But  where  it  is  not  given  until  a  certain  future 
time  it  does  Bot  vest  until  that  time,  and  if  the  legatee  dies  before,  it  is  lost 
Patterson  Y.  Hawthorn,  12  Serg.  &  B.  112.  It  was  said  in  Letchtoorth's  Ap- 
peal, 30  Pa.  St.  175  that  the  law  always  inclines  to  treat  the  whole  interest  in 
property  as  vested  rather  than  contingent,  and  therefore,  in  case  of  doubt,  it 
declares  the  interest  vested.  And  in  McClure's  Appeal,  72  Pa.  St.  414,  i: 
was  said  by  the  late  Justice  Williams:  "The  point  which  determines  the 
vesting  is  not  whether  time  is  annexed  to  the  gift,  but  whether  it  is  an- 
nexed to  the  substance  of  the  gift,  as  a  condition  precedent.  Where  there  is 
an  antecedent  absolute  gift,  independent  of  the  direction  and  time  of  pay- 
ment, the  legacy  is  vested;  but  where  there  is  no  substantial  gift,  and  it  is 
only  implied  from  the  direction  to  pay,  the  legacy  is  contingent,  unless,  from 
particular  circumstances  or  the  whole  face  of  the  will,  a  contrary  intention  is  to 
be  collected. "  In  general,  when  a  legacy  is  given  for  an  object  which  fails,  the 
legacy  will  be  lapsed;  as  where  a  sum  of  money  is  given  to  an  infant  for  the 
purpose  of  binding  him  apprentice,  and  he  dies  before  the  proper  age.  bo 
where  a  legacy  is  given  to  a  female  expressly  for  a  marriage  portion,  and  she 
dies  before  marriage,  there  is  great  reason  for  supposing  it  was  not  intendt^ 
to  give  it  to  her  representatives. 

Here  we  have  legacies  given  by  a  testator  to  his  grandchildren,  and  in  case 
of  their  death  to  their  heirs.  It  is  true  it  is  not  a  direct  gift  in  terms,  but  i: 
is  a  substantive  gift  notwithstanding.  They  are  to  have  the  interest  for  12 
years,  and  then  the  principal  is  to  be  paid  over.  The  time  for  the  payment  of 
the  principal  is  postponed,  but  it  is  sure  to  come.  And  it  is  to  be  noted  XXiaz 
there  is  not  in  this  will  the  faintest  trace  of  an  intent  in  case  of  the  death  of 
any  of  the  grandchildren  before  the  expiration  of  the  12  years  to  give  the  sltaxe 
of  those  so  dying  to  the  survivors.  The  share  of  a  grandchild  that  shall  '"have 
died"  is  to  go  to  his  "heirs."  It  is  contended  that  the  woi-ds  "have  died* 
refer  to  the  period  of  distribution.  They  are,  however,  appropriate  words  to 
designate  a  death  between  the  making  of  the  will  and  the  death  of  the  tes- 
tator. A  will  speaks  as  of  the  death  of  the  testator.  But  we  regard  this 
point  as  unimportant.  What  did  the  testator  mean  by  the  word  "heirs" 
as  used  in  this  connection?  I  understand  it  to  mean  that  in  c;ise  of  the 
death  of  one  of  the  nine  enumerated  grandchildren,  the  share  of  such  grand- 
child,— that  is,  one  of  the  nine  equal  parts  set  apart  for  his  or  her  own,— 
shall  be  paid  to  such  person  or  persons  as  would  be  entitled  to  it  aa  his  or  ber 
legal  representatives  by  the  law  of  the  land ;  that  is  to  say  it  was  not,  in  the 
case  of  the  death  of  one,  to  go  to  the  survivors,  but  to  be  considered  as  vested 
in  the  deceased  child.  This  was  the  construction  placed  upon  the  same  worki5 
by  this  court  in  Patterson  v.  Hawthoi-n,  supra,  where  a  testator  directed  the 
proceeds  of  his  estate  to  be  divided  between  his  six  sons  and  their  heirs  up-:*!: 
the  death  of  his  wife.  The  same  principle  is  recognized  in  the  later  case^  of 
King  v.  King,  1  Watts  &  S.  205,  and  McQUVs  Appeal,  61  Pa.  St.  46.  Il 
Mull  V.  Mull,  81  Pa.  St.  393,  where  the  testator  directed  a  sum  of  money  to 
be  "equally  divided  among  all  my  cliildren  or  their  legal  heirs,**  this  court 
held  that  the  words  "or  their  legal  heirs"  were  not  used  to  individuate  grand- 
children, but  to  supply  a  legal  succession  in  the  event  of  the  death  of  any  ooe, 
and  mean  simply  legal  representatives.  The  gift  of  a  legacy  under  the  form 
of  a  direction  to  pay  at  a  future  time,  or  upon  a  future  event,  is  not  less  favor- 
able to  vesting  than  a  simple  and  direct  bequest  of  a  legacy  at  a  like  futiin 
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time,  or  upon  a  like  event.  The  queBtion  is  one  of  sabstance,  and  not  of  form ; 
and  in  all  cases  it  is  whether  the  testator  intended  it  as  a  condition  precedent 
that  the  legatees  should  survive  the  time  appointed  by  him  for  the  payment  of 
their  legacies;  and  the  answer  to  this  question  must  be  sought  for  out  of  the 
whole  will,  and  not  in  the  particular  expressions  in  which  the  gift  is  made. 
Leeming  v.  Sherrattt  2  Hare,  14. 

It  was  urged,  however,  that  the  words  in  the  will,  ''but  neither  principal 
oor  interest  shall  be  liable  to  attachment, ''  coupled  with  the  trust,  indicate 
that  the  postponement  of  the  gift  was  on  account  of  the  character  of  the 
donees,  and  an  indication  of  an  intent  that  the  legacies  should  not  vest  until 
the  expiration  of  the  12  years.  There  is  some  force  in  this,  but  we  do  not 
think  it  sufiScient  to  prevent  the  vesting  of  the  legacies.  It  is  at  least  doubt- 
ful, from  a  reading  of  the  entire  will,  whether  the  testator  had  not  in  his  mind 
the  convenience  of  his  estate,  rather  than  the  character  of  the  donees,  when  lie 
directed  the  postponement  of  the  payment  of  the  principal.  And  while  it  is 
true  as  a  general  rule,  as  before  observed,  that  where  the  time  or  other  con- 
4lition  is  annexed  to  the  substance  of  the  gift,  and  not  merely  to  the  payment, 
the  legacy  is  contingent;  yet  it  is  equally  true  that  a  well-recognized  exception 
to  the  rule  is  that  where  interest,  whether  by  way  of  maintenance  or  other- 
wise, is  given  to  the  legatee  in  the  meantime,  the  legacy  shall,  notwithstand- 
ing the  gift  appears  to  be  postponed,  vest  immediately  on  the  death  of  the 
'testator.  This  circumstance  indicates  an  intention  that  the  beneficial  enjoy- 
ment shall  begin  at  once,  and  payment  only  of  the  principal  or  capital  be  post- 
poned. When  a  legacy  is  given  by  a  direction  to  pay  when  the  legatee  attains 
^  certain  age,  the  direction  to  pay  may  import  either  a  gift  at  the  specified  age, 
or  a  present  gift  with  a  postponed  payment;  and  if  the  interest  is  given  in  the 
mean  time,  it  shows  that  a  present  gift  was  intended.  ProvencTure^s  Appeal, 
•67  Pa.  St.  463;  In  re  HarVs  TrusU,  3  De  Gex  &  J.  195. 

While  this  is  a  dose  case,  and  not  by  any  means  free  from  doubt,  we  are  of 
opinion  that  the  testator  intended  to  give  each  of  his  grandchildren  a  vested 
interest  in  the  one-ninth  share  referred  to,  and  that  distribution  must  be 
joade  to  the  personal  representatives  of  such  as  are  deceased.  And  were  it 
-even  more  doubtful  than  it  is  we  would  be  constrained,  by  the  rule  above  re- 
ferred to,  to  resolve  the  doubt  in  favor  of  vesting. 

The  decree  is  reversed,  at  the  costs  of  the  appellees,  and  distribution  or- 
deredy  in  accordance  with  this  opinion. 


Allegheny  Ueating  Go.  v.  Rohan. 
{Supreme  Covrt  of  PennsyVoania.    January  3, 1888.) 

HAflfTBB  AND  SbBVANT— NbOLIOBKCE  OF  FeIXOW-SeBVAKT— DlBBOTINO  VbBDIOT. 

In  an  action  to  recover  for  personal  injuries  alleged  to  have  been  sustained  through 
ihe  neeligence  of  defendant,  the  evidence  showed  that  the  injury  was  caused  ai- 
recUy  oy  the  negligence  of  a  f eUow-workman,  and  no  negligence  on  the  i>art  of  de- 
fendant was  proved.  Held,  that  a  specific  Instruction  should  have  been  given  to 
return  a  verdict  for  defendant.  > 

Error  to  court  of  common  pleas,  Allegheny  county;  John  H.  Bailet, 
Judge. 

>  In  the  absence  of  statute,  the  negUgenoe  of  a  co-servant  is  one  of  the  risks  of  employ- 
ment assumed  ^  an  employe,  and  for  which  the  master  is  not  liable.  Thompson  v. 
Railway  Co.,  14  Fed.  Rep.  5(^.  The  exemption  of  the  master  from  liability  for  injuries 
resulting  to  a  servant  from  such  negligence  is  held  to  continue,  though  the  negligent 
employe  may  be  the  superior  in  rank  of  the  injured  one  in  the  same  general  undertak- 
ing, unless  he  occupies  the  place  of  vice-principal.  Railway  Co.  v.  Adams.  (Ind.)  5  N. 
K.  Rep.  187.  But  in  the  courts  of  the  United  States  the  master  has  been  hold  liable  for 
injuries  incurred  by  an  employe  through  the  negligent  exercise  of  authority  conferred 
upon  a  co-employe.  Mason  v.  Machine- Works,  28  Fed.  Rep.  228.  As  to  who  are  fellow- 
sei*\'ant8,  see  Keddon  v.  Railroad  Co.,  (Utah,)  15  Pac.  Rep.  2(>'2,  and  note:  Van  Wickle  v, 
JLUilway  Co.,  3»  Fed.  Rep.  278;  Theleman  v.  Moeller,  (Iowa,)  34  N.  W.  Rep.  706^ 
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John  Bohan  brought  this  action  against  the  Allegheny  Heating  Company 
to  recover  damages  for  personal  injuries  sustained  while  engaged  in  his  du- 
ties as  one  of  its  workmen.    Judgment  for  plaintiif.     Defendant  brings  error. 

William  S.  Fier^  for  plaintiff  in  error.  A.  V.  J>.  Watterswi^  for  defendant 
in  error. 

Green,  J.  In  no  point  of  view  is  it  possible  to  sustain  the  verdict  and 
judgment  in  this  ciase.  The  learned  court  below,  in  the  charge  to  the  jury, 
said:  "You  must  be  satisfied  that  the  escape  of  that  gas  was  the  result  of  the 
negligence  of  this  defendant  company  through  its  servants.  There  seems  to  be 
no  evidence  to  the  contrary  that  tliis  business  was  conducted  in  the  ordinarily 
prudent,  careful  way  that  such  work  is  done  according  to  the  best  lights  which 
persons  engaged  in  that  business  possessed,  and  that  there  was  no  escape  of 
gas  beyond  what  necessarily  or  ordinarily  resulted  from  the  transaction  of 
the  business  in  the  mode  in  which  it  was  done  here;  which  seemingly  was 
done,  as  I  have  said,  according  to  the  best  lights  possessed.  But  it  is  for  you 
to  say  whether  that  was  a  negligent  act  upon  tlie  part  of  the  company  or  its 
servants."  As  a  matter  of  course,  if  there  was  no  evidence  to  prove  negli- 
gence on  the  part  of  the  company  or  its  agents,  it  was  error  to  tell  the  jury  that 
it  was  for  them  to  decide  whether  there  was  negligence  or  not.  If  there  was 
no  evidence  to  prove  negligence,  it  was  not  for  the  jury,  but  for  the  court,  to 
decide  the  case,  by  a  specific  instruction  to  return  a  verdict  for  the  defendant. 
No  principle  of  the  law  is  more  familiar  or  more  deeply  rooted  in  our  system 
of  jurisprudence  than  this.  It  would  be  a  mere  affectation  to  cite  the  author- 
ities.  Having  most  carefully  read  and  studied  every  particle  of  the  testimony, 
we  are  bound  to  say  that  the  court  was  entirely  correct  in  saying  that  there 
was  no  evidence  to  prove  negligence  of  the  defendant.  On  the  contrary,  it 
was  affirmatively  and  positively  proved  that  the  appliances  used  in  making  the 
test  were  of  the  best  and  most  approved  kind,  and  such  as  were  in  common 
and  constant  use  for  that  purpose.  John  Bell,  a  witness  for  the  plaintiff,  be- 
ing asked,  ''Question.  Do  you  know  the  condition  of  the  plug?  was  it  put  on 
properly?"  answered,  "Yes,  sir;  to  the  best  of  my  belief  it  was.  They  used 
all  precautions  necessary. "  All  of  the  defendant's  testimony  was  to  the  same 
effect,  and  that  a  person  of  great  experience  and  capacity  for  this  kind  of 
work  was  specially  employed  by  the  defendant  to  conduct  the  operations. 
Against  all  this  evidence,  there  is  not  a  scrap  of  testimony  to  prove  negli- 
gence, either  in  the  appliances  used,  or  in  the  selection  of  the  persons  to  do- 
the  work.  That  there  was  some  escape  of  gas  when  the  test  was  applied 
proves  nothing  in  support  of  a  charge  of  negligence.  It  was  for  the  very  pur- 
pose of  discovering  whether  gas  could  escape  that  the  test  was  applied.  It 
would  have  been  negligence  not  to  apply  the  test,  and  the  defendant  was 
strictly  in  the  line  of  its  duty  when  it  did  so.  The  plaintiff  admits  that  he 
heard  the  gas  escaping,  which  was  precisely  what  was  to  be  expected.  But 
the  mere  escape  of  the  gas  inflicted  no  injury.  It  was  the  explosion  that  did 
the  mischief,  and  as  to  the  cause  of  this  there  is  an  absolute  conc'urrence  of 
testimony  on  both  sides.  The  plaintiff  testifies  that  McGinty,  a  fellow- work- 
man, who  stood  a  few  feet  from  him,  told  him  that  he  struck  a  match  to  light- 
his  pipe,  and  the  explosion  instantly  followed.  The  plaintiff's  physician,  ex- 
amined on  his  behalf,  testified  that  the  plaintiff  told  him  that  the  injury  was- 
caused  by  McGinty  lighting  a  match.  He  was  asked:  ''Question,  Did  yo» 
hear  this  man  [plaintiff]  say  anything  with  reference  to  what  caused  the  in- 
jury? Answer,  I  did.  Q,  What  did  you  hear  him  say?  A,  He  said  it  kid 
originated  from  McGinty  lighting  a  match.  Q,  Did  he  charge  McGinty  witb 
it?  A,  He  did,  bitterly;  said  it  was  McGinty's  fault  all  the  way  through. '• 
McGinty  himself  was  called  by  the  plaintiff,  and  he  also  swore  that  he  struck 
the  match,  and  nearly  lost  his  life  over  it.  Other  witnesses  testified  to  the 
same  fact,  so  that  it  wiis  an  absolutely  undisputed  fact,  proved  on  both  sides. 
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and  it  was  simply  fatal  to  the  plaintiff's  case.  It  was  also  proved  by  several 
of  the  defendant's  witnesses  that  notice  was  given  to  these  very  men,  only  a 
few  minutes  before  the  explosion,  that  they  must  not  smoke.  Some  of  tlie 
plaintiff's  witnesses  who  were  at  remote  points  said  they  did  not  hear  tlie  no- 
tice, which  is  merely  negative,  and  goes  for  nothing,  and  McGinty  said  no 
notice  was  given ;  but  it  is  quite  immaterial,  as  the  case  does  not  depend  upon 
the  giving  or  omitting  to  give  notice.  The  injury  was  directly  caused  by  a 
clear  act  of  negligence  of  a  fellow-workman,  and,  even  if  the  plaintiff  were 
entitled  to  recover  upon  other  grounds,  this  alone  would  prevent  a  recovery. 
Judgment  reversed. 


Overseers  of  Gilpin  Tp.  v.  Overseers  of  Park  Tp. 
(Supreme  Court  of  PeirmsyVocmia,    January  8,  1888.) 

PooB  AND  Poor  Laws— Removal  of  Paupers— Notice  of  Hearing. 

In  proceedings  nnder  act  Pa.  June  13, 1836.  $  16,  providing  for  the  removal  of  those 
who  are  likely  to  become  chargeable  upon  Uie  town,  to  the  place  of  their  legal  set- 
tlement, it  is  necessary  that  notice  of  the  hearing  before  the  magiBtrate  should  be 
g^ven  to  the  person  to  be  removed,  and  that  an  adjudication  be  had  upon  the  ques- 
tion ;  otherwise  the  proceedings  are  void. 

Cer^£o;*ar^  to  court  of  quarter  sessions,  Armstrong  county;  James  B.  Male, 
Judge. 

8,  M.  Crosby  and  David  Barclay,  for  plaintiffs  iu  error.  McCain  &  Lea- 
son,  for  defendants  in  error. 

Williams,  J.  The  facts  important  to  a  correct  understanding  of  the  ques- 
tion in  this  case  are  few  and  free  from  controversy.  One  Alexander  Will- 
iams, a  colored  laborer,  with  his  wife  and  seven  children,  lived  in  Park  town- 
ship, Armstrong  county,  in  December.  1884,  and  for  nearly  two  years  prior 
thereto.  He  had  supported  his  family  by  his  own  labor  and  that  of  his  older 
children,  supplemented  at  times  by  the  gifts  of  kind-hearted  neighbors.  He 
had  not  applied  to  the  overseers  for  aid,  nor  had  any  one  made  application  on 
his  behalf.  The  overseers  of  the  poor,  however,  fearing  that  he  might  become 
chargeable  to  the  district  which  they  represented  at  some  time,  and  not  will- 
ing that  his  residence  iu  the  district  should  ripen  into  a  settlement  under  the 
poor  laws,  went  before  a  justice  of  the  peace  and  made  an  afiidavit  that  Will- 
iams and  his  family  were  likely  to  become  chargeable  to  the  township  of  Park, 
and  that  his  last  settlement  was  in  Gilpin  township.  The  justice  thereupon, 
as  his  entries  show,  without  notice  to  Williams,  without  the  testimony  of  a 
witness,  and  without  any  form  of  adjudication,  issued  an  order  authorizing 
and  requiring  the  overseers  to  remove  Williams  and  his  family  to  Gilpin  town- 
ship. Armed  with  this  order,  they  came  to  the  cabin  of  the  colored  man 
while  he  and  his  family  were  at  breakfast,  loaded  the  father,  mother,  and  four 
children  into  a  wagon,  and  proceeded  to  "remove"  them  from  Park  town- 
ship. The  colored  man  tells  the  story  of  this  removal  with  simplicity  and 
pathos,  thus :  "  I  told  him  [the  overseer]  he  needn't  bother  me ;  I  had  plenty  to 
eat.  He  said  he  was  going  to  take  me  if  I  did  have  plenty  to  eat.  Me  and 
my  family  got  into  the  wagon.  It  reminded  me  of  old  times.  *  *  *  I 
told  him  I  was  not  going.  He  said  I  should  go;  if  I  did  not  they  would  make 
me;  that  if  I  rebelled  they  would  take  me  by  force.  He  never  said  why  I 
would  have  to  go. "  The  overseers  of  Gilpin  to  whom  Williams  and  his  family 
were  taken  appealed  from  the  order  of  removal,  and  on  the  trial  asked  the 
court  of  quarter  sessions  to  hold  "that  it  does  not  anywhere  appear  in  this  case 
that  in  granting  the  order  there  was  an  adjudi&ition  by  the  justice."  This 
the  court  declined.  The  appellant  also  asked  the  court  to  quash  the  order  of 
removal,  which  was  declined.  This  ruling  of  the  court  was  erroneous.  When 
the  overseers  of  Park  township  made  their  complaint  against  Williams,  alleg- 
ing his  liability  to  become  chargeable,  it  was  tlie  duty  of  the  justice  to  direct 
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notice  to  him  of  the  complaint,  and  upon  such  notice  to  inquire  into  and  ad- 
judicate upon  the  truth  of  the  complaint.  If  Williams  had  been  a  pauper,  he 
would  not  have  been  entitled  to  notice  of  the  proceedings  for  his  removal. 
The  contest  in  that  case  would  have  been  between  the  poor-districts  in  order 
to  determine  which  of  them  should  be  held  for  the  support  of  one  who  was  a 
public  burden.  In  that  contest  he  could  have  no  interest.  Here,  however, 
the  proceeding  was  against  one  who  was  not  a  public  burden.  The  complaint 
against  him  was  that  he  was  likely  to  become  chargeable.  He  was  the  party 
against  whom  the  proceeding  was  in  the  first  Instance  directed,  and  it  was 
his  privilege  to  show  that  the  complaint  was  unfounded.  If  unable  to  satisfy 
the  justice  that  he  was  not  likely  to  become  chargeable,  he  had  the  right  to 
give  suitable  security  to  indemnify  the  township  against  liability  for  bis  sup- 
port. If  he  could  do  neither  of  these  things,  and  the  evidence  justified  such 
action,  the  justice  could  properly  adjudge  that  the  complaint  was  sustained, 
and  that  Williams  should  be  removed  to  his  last  legal  settlement.  Such  an 
adjudication  would  support  an  order  removing  the  person  affected  thereby 
from  his  actual  residence  to  bis  legal  settlement,  and  for  the  manner  of  ite 
execution  the  *'poor  person"  would  be  dependent  upon  the  humanity  of  the 
officers  whose  duty  it  might  be  to  remove  him. 

It  follows  from  what  has  now  been  said,  that  the  order  of  removal  made  in 
this  case,  without  notice  to  the  person  to  be  affected  by  it,  and  without  an 
adjudication  upon  the  complaint,  was  not  merely  irregular,  but  void.  Its  ex> 
ecution  in  the  manner  described  by  the  witnesses  was  a  violation  of  the  bill  of 
rights.  It  is  a  familiar  and  a  favorite  maxim  of  the  law  that  a  man's  house 
is  hia  castle.  It  is  applicable  to  the  cabin  of  the  colored  man  as  truly  as  to  the 
mansion  of  the  rich.  Until  his  liability  to  become  chargeable  was  established 
in  accordance  with  the  forms  of  law,  Williams  could  not  be  removed  from  his 
house  without  his  consent. 

The  judgment  of  the  court  of  quarter  sessions  of  Armstrong  county  is  now 
reversed  and  the  order  of  removal  quashed. 


Knox  et  al  v.  Hiltt* 
{Supreme  Cowrt  of  Pemisylocmia,    Januaiy  8, 1888.) 

HacHANics'  Libns—Pboobdurh-—Aicbndmbnt— Addition  or  Nbw  Partib8. 

Act  Pa.  June  11, 1879,  i  3,  providea  that  courts  Bhall  aUow  amendmentB  in  cases  at 
mechanics*  claim  or  lien  filed  at  any  stage  of  proceedings,  in  the  furtherance  of  jus- 
tice by  changing,  adding  to,  or  striking  out  the  names  of  claimants,  or  owners  and 
contractors.  A  claimant  of  a  Uen.  after  the  statutoiy  period  of  six  montlis  for  fiMng 
liens  had  expired,  procured  an  order  of  court,  striking  off  a  judgment  obtaiDed  on  a 
lien,  amending  the  claim,  striking  out  the  name  of  defendant  as  owner,  and  insert- 
ing that  of  his  wife,  as  owner  and  co-defendant.  Held,  that  there  was  no  provisioa 
in  the  law  by  which  a  person  could  be  introduced  into  the  case  by  amendment  afier 
the  statutory  period  for  filing  a  Uen  had  expired. 

Error  to  court  of  common  pleas,  Allegheny  county. 

Daniel  Ililty,  plaintiff,  f^led  a  claim  of  lieu  March  1, 1885,  against  Andrew 
Knox,  defendant.  Judgment  was  entered  for  plaintiff  June  8,  1885,  and 
levari  facias  issued  July  7th. 

On  September  5,  1885,  by  rule  taken  upon  the  defendants  below,  the  court 
was  asked  by  plaintiff  below,  as  preliminary  to  the  amendment  of  the  lien,  to 
stay  the  levari  facias  of  September  term,  1885,  also  strike  off  the  verdict  and 
judgment  obtained  by  him,  June  term,  1885,  and  then  amend  the  mechanics' 
lien,  March  term,  1885,  so  as  to  make  Marcia  J.  Knox,  wife  of  Andrew 
Knox,  owner  or  reputed  owner,  instead  of  the  said  Andrew  Knox.  This  was 
more  than  eight  months  after  the  completion  of  the  work.  The  rule  was 
granted  by  the  court,  and  defendants  bring  error. 

Robb  €&  Fitzsimons,  for  plaintiffs  In  error.  F.  Walter  Day,  for  defendant 
in  error. 
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Green,  J.  The  original  claim  of  lien  In  this  case  was  filed  on  Janiiaiy 
30,  1885.  The  last  item  in  the  bill  of  pjirtlcnhirs  was  for  labor  done  on  Janu- 
ary 7,  1885.  The  claim  was  filed  against  Andrew  Knox  alone,  and  contained 
no  averments  of  any  kind  against  Maroia  .1.  Knox.  A  scire  facias  was  issued 
against  Andrew  Knox  on  Marcli  18,  1885,  and  a  trial  was  had  on  June  2, 
1885,  which  resulted  in  a  verdict  for  the  plaintiff  for  $704.87.  Judgment  was 
entered  on  the  verdict  on  June  8, 1885,  and  a  writ  of  levari  facias  was  issued 
July  7th,  and  the  property  advertised  for  sale  on  September  7,  1885.  After 
this,  on  September  8th,  the  court,  at  the  instance  of  the  plaintiff ,  made  an  or- 
<ier  staying  the  levari  facias,  striking  off  the  judgment,  and  amending  the 
original  claim  of  lien  by  striking  out  the  name  of  Andrew  Knox,  as  owner  or 
reputed  owner,  and  adding  the  name  of  Marcia  J.  Knox,  wife  of  Andrew 
Knox,  so  as  to  make  her  a  co-defendant  with  her  husband;  and  also  further 
amended  the  lien  by  introducing  averments  of  the  wife's  ownership,  and  her 
authority  for  doing  the  work  in  question.  When  this  amendment  was  or- 
dered, there  was  no  kind  of  lien  or  claim  against  the  wife  on  the  record,  and 
no  averments  in  the  lien  filed  which  would  make  it  at  all  possible  to  recover 
against  her.  On  September  8,  1885,  when  the  amendment  was  made,  eight 
months  had  expired  from  the  completion  of  the  building,  and  the  date  of  the 
last  item  of  the  claim.  It  is  needless  to  argue  that  at  that  time  no  valid  lien 
could  have  been  filed  against  the  wife,  the  8tatutoi7  period  of  six  months  for 
filing  liens  having  fully  expired.  It  is  almost  unnecessary  to  say  that  we 
have  repeatedly  decided  that  amendments  introducing  new  parties  cannot  be 
made  after  the  statutory  period  has  expired.  Russell  v.  Bdl,  44  Pa.  St.  47; 
Church  y.  Schreiiier,  88  Fa.  St.  124.  This  Is  conceded  by  the  leaiTied  council 
for  the  defendant  in  erior,  but  he  contends  that  such  an  amendment  can  be 
made  under  the  provisions  of  the  second  section  of  the  act  of  June  11,  1879, 
((P.  L.  122.)  The  words  of  that  section  are  as  follows:  **That  in  case  of  any 
mechanics'  claim  or  lien,  filed  according  to  existing  laws  in  any  county  of 
this  commonwealth,  the  court  having  jurisdiction  in  such  case  is  hereby 
authorized  and  required,  in  any  stage  of  the  proceedings,  to  permit  amend- 
ments conducive  to  justice  and  a  fair  trial  upon  the  merits,  including  the 
•changing,  adding,  aud  striking  out  the  names  of  claimants,  and  by  adding 
the  names  of  owners  and  contractors,  respectively,  whenever  it  shall  appear  to 
«aid  court  that  the  nameii  of  the  proper  parties  have  been  omitted,  or  that  a 
mistake  has  been  made  in  the  names  of  such  parties,  or  too  many  or  not  enough 
have  been  joined  in  sucti  case."  There  is  nothing  in  this  act  which  in  the 
least  degree  gives  sanction  to  the  idea  that  the  time  for  filing  a  lien  may  be 
•extended  beyond  the  six  months  by  way  of  amendment,  or  that  any  person 
may  be  thus  introduced  against  whom  no  right  to  file  a  lien  existed  when  the 
amendment  was  made.  If  the  legislature  had  any  such  purpose  in  view  they 
^certainly  would  have  said  so.  As  a  matter  of  course  we  could  not  attribute 
Buch  a  meaning  to  the  act  by  mere  construction,  especially  as  some  of  our  de- 
cisions on  this  subject  were  made  prior  to  the  act.  Moreover  this  act  is  not 
materially  different  from  some  of  our  other  statutes  allowing  amendments  of 
the  same  character,  and  for  the  same  causes.  They  are  collected  in  Purd.  Dig. 
p.  92,  pi.  1-7.  Independently  of  this  the  amendments  are  to  be  allowed  under 
the  act  for  the  purpose  of  (.onducing  "to  justice  and  to  a  fair  trial  upon  the 
merits. "  If  they  are  to  conduce  to  a  fair  trial  they  would  have  to  be  made 
^ther  before  or  at  the  trial,  not  long  after  the  trial  was  finished,  judgment 
entered,  and  execution  issued. 

We  cannot  understand  how,  under  this,  or  any  other  act,  it  is  possible  for 
a  court  after  final  judgment,  and  execution  issued,  to  strike  off  the  judgment, 
perfectly  regular  on  its  face,  reopen  the  entire  case,  amend  the  cause  of  ac- 
tion so  as  to  take  in  other  persons  than  the  original  parties,  and  then  proceed 
to  a  new  trial  and  judgment  as  to  such  other  persons.  We  have  not  been  re- 
ferred to  any  case  holding  such  a  doctrine,  and  it  seems  so  entirely  incon- 
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sistent  with  all  the  well-establisbed  rules  of  pleading  and  practice  that  we 
have  the  gravest  possible  doubts  of  its  correctness.  It  is  not  necessary  to  de- 
cide the  question  in  this  case  because  the  other  views  we  have  above  expressed 
dispose  of  it  finally.  We  reverse  the  Judgment  on  the  first,  second*  sixth, 
and  seventh  assignments,  saying  nothing  as  to  the  others.  Judgment  le- 
versAd* 


Knox  etuxv.  Hiltt.    (Two  Oases.) 

(Supreme  Court  of  Pennsylvamia.    January  8, 1888.) 

FoUowing  Knox  v.  HiUy,  cmU,  792. 

Error  to  the  court  of  common  pleas,  Allegheny  countj. 

Gbebn,  J.  For  the  reasons  stated  in  the  opinion  just  filed  hi  the  case  of  JKfU»  r. 
Hilty,  ante,  792,  (No.  196,  October  term,  1887,)  tne  judgments  in  these  two  oases  are  re- 
versed, and  writs  of  venire  de  novo  awarded  as  to  Andrew  Knox  only. 


Pbios  et  al,  v.  Grantz. 

(Shipreme  Cov/rt  of  Pennsylvania.    January  8, 1888.) 

1.  NuiSAifo*— Noxious  Gasks— Peculiab  SuscBPTiBiLrrr. 

In  an  action  for  damages  by  causing  a  common  nuisance  by  permitting  nozioos 
gases  to  escape  from  lead-works,  an  instruction  that  "the  effect  of  a  pe^iliar  and 
very  exceptional  idiosyncrasy  or  susceptibility  on  the  part  of  a  person  by  which  he 
or  she  may  be  affected  by  a  slight  ti^ace  of  arsenic  or  lead,  which  would  not  in  any 
degree  affect  other  persons,  would  not  be  such  an  injury  as  would  of  itself  condemn 
the  source  of  such  effect  as  a  nuisance, "  was  improperly  refused,  when  there  was 
testimony  from  which  the  jury  might  infer  that  plaintiff's  wife  was  of  that  peculiar 
susceptibility.' 

2.  Samk— Public  Nuisancb— Averment  of  Spbcial  Dama.o>— Ikstructions. 

Where  plaintiff  declared  for  a  public  nuisance,  with  averment  of  special  damage, 
an  instruction  that,  under  the  pleadings,  plaintiff  must  show  that,  in  opening  uie 
manufactory  complained  of,  defendants  were  guilty  of  maintaining  a  common  nui- 
sance, was  miproperly  refused. 
8.  Same — Province  of  Jury. 

In  a  suit  for  maintaining  a  common  nuisance,  with  averment  of  special  damage, 
an  instruction  that  under  the  evidence  the  plaintiff  has  not  shown  that  the  manu- 
factory complained  of  was  a  common  nuisance  was  properly  denied,  as  the  question 
of  nuisance  was  for  the  jury. 
4.  Same — Proof  of  Damages — Injury  must  be  Matbriau 

In  an  action  for  maintaining  a  common  nuisance,  by  carrying  on  lead-worka,  with 
a  claim  of  special  damages  from  noxious  gases,  plaintiff,  in  order  to  recover,  must 
show  a  real  and  substantial  injury,  and  not  merely  a  trifling  one,  neoeesarily  result- 
ing from  the  business.* 
6.  Same — ^Instructions. 

In  an  action  for  maintaining  a  nuisance  by  erecting  lead- works  and  a  shot-tower, 
from  which  gases  mixed  with  lead  and  arsenical  poisons  were  alle|red  to  escape,  the 
court,  in  its  charge  to  the  jury,  referred  to  a  decision  that  a  smelting  company  vras 
a  nuisance,  and  thaL  as  both  it  and  the  defendants  used  lead  and  arsenic  in  tneir  busi- 
ness, in  its  opinion  it  was  a  nuisance  to  erect  works  producing  like  effects,  though 
the  business  were  different.  Held,  that  it  was  error,  in  that  the  difference  in  dis- 
gree  was  overlooked;  the  defendants  claiming  to  throw  off  so  small  a  quantity  of 
noxious  gas  as  not  to  affect  the  comfort  of  the  neighborhood. 

Error  to  court  of  common  pleas,  Allegheny  county. 

George  Grantz,  plaintiff,  sued  William  G.  Price  and  Mary  Lane,  copartners 
as  William  G.  Price  &  Co.,  A.  H.  Lane  and  Mary  Lane,  his  wife,  and  William 
G.  Price,  and  the  Berlin  Iron  &  Lead  Company,  defendants,  for  maintaining 

1  As  to  what  constitutes  a  nuisance  against  which  relief  may  be  had,  see  Hurlbnt  v. 
McKone,  (Conn.)  10  Atl.  Rep.  104,  and  note;  Trulock  v.  Merte,  (Iowa,)  84  N.  W.  Rep. 
807,  and  note, 

'Eespocting  the  rights  of  individuals  in  regard  to  nuisances  which  are  public  in  their 
nature,  see  McDonald  v.  City  of  Newark,  (N.  J.)  7  AtL  Rep.  855;  Broome  v.  Telephone 
Co.,  Id,  851;  Wheeler  v.  Bedford,  (Conn.)  7  Att.  Rep.  22:  Palmor  v.  Railroad  Co.,  (Ind.) 
8  N.  E.  Rep.  905;  Hogan  v.  Railway  Co.,  (Cal.)  11  Pac.  Rep.  876,  and  note;  De  Vaughn. 
V.  Minor,  (Ga.)  1  S.  B.  Rep.  48S;  Snyder  v.  Cabell,  (W.  Va.)  1  S.  E.  Rep.  341. 
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a  common  nuisance,  alleging  special  damage;  claiming  that  the  lead-work» 
and  shot-tower  of  defendants  allowed  noxious  gases,  containing  lead  and  arsen^ 
leal  poison,  to  escape,  causing  sickness  on  tiie  part  of  his  wife  and  other 
members  of  his  family.  The  evidence  tended  to  show  that  the  wife  alone 
suffered  from  the  gases;  and  that  the  amount  escaping  was  so  small  in  quan- 
tity as  not  to  affect  the  general  health  and  comfort  of  the  neighborliood.  The 
court  refused  to  instruct  the  jury,  at  request  of  defendants,  as  follows:  '*(10) 
The  effect  of  a  peculiar  and  very  exceptional  idiosyncrasy  or  susceptibility  or 
the  part  of  a  person,  by  which  he  or  she  may  be  affected  by  a  slight  trace  of 
arsenic  or  lead,  which  would  not  in  any  degree  affect  other  persons,  would 
not  be  such  an  injury  as  would  of  itself  condemn  the  source  of  such  effect  as 
a  nuisance."  "(1)  Under  the  pleadings  in  this  case,  the  plaintiff  must  show- 
that  the  defendants,  in  operating  the  lead- works  and  shot-tower,  or  one  of  them, 
were  guilty  of  maintaining  a  common  nuisance,  which  was  inconvenient  and 
troublesome  to  the  whole  neighboring  community  in  general,  and  that  fronv 
the  same  the  plaintiff  suffered  a  special  or  peculiar  injury.  (2)  Under  all 
the  evidence,  the  plaintiff  has  not  shown  that  either  the  lead- works  or  shot- 
tower  was  a  common  nuisance,"  "(6)  The  plaintiff,  to  recover,  must  show 
an  actual  and  substantial  interference  with  and  annoyance  to  him  or  his  prop- 
erty in  the  use  and  occupation  of  this  property,  and  a  sliglit  and  rare  damage 
would  not  entitle  him  to  recover."  But  did  instruct  them  in  the  following 
words:  "I  need  not  discuss  the  subject  further  than  to  cite  from  Lead  Co.'a 
Appeal,  96  Pa.  St.  116.  In  that  case,  Judge  Gordon,  quoting  from  Black- 
stone,  says:  '  If  one  erects  a  smel ting-house  for  lead  so  near  the  land  of  an-^ 
other  that  the  vapor  and  smoke  kill  his  corn  and  grass,  and  damage  his  cattle 
therein,  this  is  held  to  be  a  nuisance.'  He  also  adds:  <A11  inti$lligent  persons 
are  aware  that  lead  vapors  are  poisonous;  and  this  the  more  so,  as  they  are 
often,  as  in  this  case  in  hand,  accompanied  with  arsenic'  The  Pennsylvania 
Lead  Company  was  engaged  in  smelting  ores,  while  the  present  defendants  are 
not  so  engaged;  but  in  l^th  cases  the  product  of  the  works  is  obtained  by  ther 
use  of  lead  and  arsenic  in  its  manufacture.  Under  the  authority  of  this  de- 
cision, I  am  of  the  opinion  that  it  is  a  nuisance  to  erect  and  conduct  works 
which  produce  like  effects  to  that  of  the  Pennsylvania  Lead  Company,  al- 
tliough  not  engaged  in  the  same  business."  To  all  of  which  the  defendants 
objected.    Judgment  for  plaintiff  for  $700,  and  defendants  bring  error. 

D.  T.  Watson  and  W,  if.  Pier,  for  plaintiffs  in  error.  John  Barton,  W.  D, 
Moore,  and  F.  C.  McGirr,  for  defendant  in  error. 

Paxson,  J,  The  learned  court  below  declined  to  affirm  the  defendants' 
tenth  point,  (first  assignment,)  for  the  reason  that  it  was  only  a  naked  propo^ 
sition,  unconnected  with  the  facts  of  the  case.  I  assume  the  learned  judger 
would  not  have  denied  the  point  had  he  considered  that  there  was  evidence 
from  which  the  jury  might  have  found  the  facts  of  which  it  is  predicated. 
An  injury  to  a  single  individual  from  lead  poisoning,  because  of  a  peculiar 
and  exceptional  susceptibility  of  such  person  to  such  influence,  when  the  trace* 
of  arsenic  or  lead  was  so  slight  as  not  in  any  degree  to  affect  other  persons, 
would  not  be  sufficient  to  make  the  lead-works  a  common  or  public  nuisance. 
So  plain  a  proposition  does  not  need  elaboration. 

We  turn,  then,  to  the  question  whether  the  court  was  correct  in  assuming: 
that  the  point  was  a  mere  abstract  proposition,  unconnected  with  the  facts  o£ 
the  case.  Here,  we  think,  the  learned  judge  inadvertently  fell  into  error.  It 
is  true  there  is  no  direct  testimony  as  to  the  alleged  peculiarity  and  suscep* 
tibility  of  the  wife  of  the  plaintiff  below  to  the  influence  of  lead  and  arsenic; 
and  it  was  doubtless  this  circumstance  which,  in  the  hurry  of  trial,  misled  the 
court  below.  The  fact  was  overlooked  that  there  was  testimony  from  which 
the  jury  might  have  drawn  such  an  inference.  Thus,  if  we  have  the  proof 
that  one  person  has  sustained  injury  from  the  fumes  thrown  out  by  the  lead- 
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works,  while  one  hundred  other  persons,  equally  exposed  to  its  influence,  are 
not  affected  by  it  in  any  degree,  the  jury  would  have  a  right  to  infer  that  the 
one  person  had  "a  peculiar  and  very  exceptional  idiosyncrasy  or  susceptibil- 
ity" to  the  influence  of  lead  and  arsenic.  We  think  ther«  was  enough  evi- 
dence to  submit  upon  this  question,  and  that  the  point  should  have  been  af- 
firmed. 

We  also  sustain  the  second  assignment  of  error.  The  plaintiff  declared  as 
for  a  common  and  public  nuisance,  with  an  averment  of  special  damage.  The 
plea  was  the  general  issue.  By  the  defendants'  first  point,  the  court  was 
asked  to  instruct  the  jury  that,  **  under  the  pleadings  in  this  case,  the  plaintiff 
must  show  thiit  the  defendants,  in  opening  the  lead-works  and  shot-tower,  or 
one  of  them,  were  guilty  of  maintaining  a  common  nuisance,  which  was  in- 
convenient and  troublesome  to  the  whole  neighboring  community  in  general, 
^nd  that  from  the  same  the  plaintiff  suffered  a  special  or  peculiar  injury." 
This  point  the  court  refused,  and  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  8700.  As  between  the  parties,  as  the  record  now  stands,  the  ef- 
fect of  the  verdict  is  to  establish  the  fact  conclusively  that  the  works  of  the 
<lefendant  are  a  common  nuisance.  With  the  fact  thus  established  by  a  verdict 
at  law,  it  might  be  a  question  whether  a  court  of  equity  could  refuse  to  en- 
join the  further  operation  of  the  works  as  a  continuing  nuisance;  yet  if  the 
Jury  had  been  instructed  that,  under  the  pleadings,  they  must  find  the  works 
were  a  common  nuisance,  to  entitle  the  plaintiff  to  recover,  they  might  well 
have  hesitated  to  do  so  under  the  evidence.  The  weight  of  the  evidence  was 
the  other  way.  An  error  is  sometimes  rendered  more  palpable  by  a  consider- 
ation of  the  results  which  logically  follow  it.  Were  there  nothing  else  in  the 
•case,  we  would  hesitate  to  reverse  for  this  reason,  as  the  narr  might  have  been 
amended  below;  but,  as  the  case  must  go  back,  it  is  proper  to  refer  to  it.  The 
•defendants^  second  point,  if  affirmed,  would  have  withdrawn  the  question  of 
Tiuisance  from  the  jury,  and  it  was  not  error  to  decline  it.  By  the  defend- 
ants' fifth  point,  the  court  was  asked  to  instruct  the  jury  that  "the  plaintiff, 
to  recover,  must  show  an  actual  and  substantial  interference  with  and  annoy- 
ance to  him  or  his  property  in  the  use  and  occupation  of  his  property;  and 
a  slight  and  rare  damage  would  not  entitle  him  to  recover."  This*  point 
was  answered  as  follows:  *'This  point,  as  an  entire  proposition,  is  refused. 
While  it  is  true  that  an  actual  and  substantial  interference  must  exist,  the 
plaintiff  may  still  recover  for  a  slight  and  rare  damage,  if  that  damage  be  act- 
ual and  substantial,  and  the  result  and  effect  of  a  nuisance  created  and  main- 
tained by  the  defendants."  I  do  not  regard  this  answer  as  clear,  or  as  con- 
sistent with  itself.  As  the  case  must  go  back  for  a  retrial,  it  is  proper  to  say 
that  in  our  opinion  the  plaintiff  can  only  recover  for  a  substantial  injury. 
The  defendants  were  engaged  in  a  lawful  business.  Whether  they  made  a  ju- 
dicious selection  of  a  site,  therefore,  in  view  of  its  character,  and  the  nature 
of  its  surroundings,  is  a  question  as  to  which  I  express  no  opinion.  But  they 
are  entitled  to  a  reasonable  enjoyment  of  their  property;  and  mere  trifling 
annoyances  or  Injuries,  necessarily  incident  thereto,  would  not  move  a  chan- 
cellor to  restrain  their  operations.  Rhodes  v.  Dunbar,  57  Pa.  St.  274; 
Huckenstine's  Appeal,  70  Pa.  St.  102;  Rex  v.  Tindall,  6  Adol.  &  E.  143; 
Tipping  v.  Smelting  Co,,  116  E.  C.  L.  608.  So,  I  apprehend  a  rare  and  tri- 
iling  injury  necessarily  resulting  from  a  lawful  business  would  not  sustain  an 
action  at  law.  It  must  be  a  real,  substantial  injury.  Were  it  otherwise, 
many  occupations  could  not  be  carried  on  at  all  in  large  cities.  There  are 
some  injuries  too  slight  and  exceptional  to  be  recognized  as  a  bar  to  the  active 
industries  of  the  country.  Every  lawful  entei-prise  contributes  to  the  public 
good.  It  furnishes  employment  to  the  idle,  promotes  every  other  branch  of 
industry,  and  in  this  way  indirectly  benefits  the  whole  community.  It  is  not 
unreasonable  that  the  individual  members  of  the  community  thus  benefited 
should  make  some  slight  sacrifices  for  the  public  welfare. 
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The  fifth  and  last  assignment  alleges  that  the  court  erred  in  that  portion  of 
its  charge  in  which  reference  was  made  to  Lead  Qo.*9  Appeal,  96  Fa.  St.  116. 
We  think  it  was  an  unfortunate  reference  for  the  defendants*  and,  under  the 
circumstances,  could  not  have  failed  to  influence  the  jury.  The  cases  are 
widely  di£[erent;  and  although  the  learned  jud^^e  told  the  jury  that  "the  Penn- 
sylvania Lead  Company  was  engaged  in  smelting  or^,  while  the  present  de- 
fendants are  not  so  engaged,  but  in  both  cases  the  products  of  the  works  is 
obtained  by  the  use  of  lead  and  arsenic  in  its  manufacture,''  yet  the  court 
failed  to  point  out  the  essential  difference  between  them.  This  is  apparent 
from  the  next  sentence  of  the  charge:  "Under  the  authority  of  this  decision, 
I  am  of  the  opinion  that  it  is  a  nuisance  to  erect  and  conduct  works  which 
produce  like  effects  to  that  of  the  Pennsylvania  Lead  Company,  although  not 
engaged  in  the  same  business."  From  this  language  the  jury  could  hardly 
fail  to  draw  the  inference  that,  inasmuch  as  the  Pennsylvania  lead-works 
had  been  declared  to  be  a  nuisance,  if  the  defendants'  plant  produced  like  re- 
sults, it  must  also  be  a  nuisance.  The  difference  in  degree  was  wholly  over- 
looked; whereas  it  is  claimed  by  the  defendants  that  if  their  works  do  throw 
off  the  noxious  substances  referred  to  in  the  case  of  the  Pennsylvania  Lead 
Company,  it  is  such  small  quantity  as  not  to  affect  the  general  health  and 
comfort  of  the  neighborhood.  It  would  be  better  in  the  next  trial  of  this  case 
to  omit  all  reference  to  the  case  in  96  Pa.  St. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Appeal  of  Gleghorns. 
{Suprmne  Court  of  Penmylwrnia.    January  8, 1888.) 

Equity— Pleading — Answers  Rbbponsivb  to  Bill— Evidbnob. 

A  suit  was  brought  in  equity  by  a  wife  asainst  her  husband,  to  reoover  a  ram  of 
money  which  was  alleged  to  have  been  paid  by  her  in  buUdiog  and  furnishing  their 
house,  and  for  which  defendant  had  given  her  no  security.  Defendant  alleged  that 
the  money  had  been  given  him  by  complainant,  and  that  there  was  no  agreement, 
contract,  or  understanding  that  he  was  to  repajr  or  in  any  way  secure  the  money. 
Heldy  that  the  answer  was  responsive  to  the  bill,  and  oould  only  be  overcome  by 
the  testimony  of  two  witnesses,  or  of  one  witness  corroborated  by  circumstances. 

Husband  and  Wipe—Loan  of  Monet  to  Husband— Evidence. 

Ck)mplainant  testified  that,  when  she  gave  defendant  the  money,  she  told  him  to- 
pay  it  on  their  home.  **He  took  the  money,  and  paid  it  out.  It  went  into  the  house. 
Itwi     "     "  -        .      .,  -       .  ... 


It  was  for  the  purpose  of  pa^g  the  oontractor. "    He{d  to  be  entirely  inoonsistent 
with  the  idea  of  a  loan  or  a  trust. 

Appeal  from  court  of  common  pleas,. Allegheny  county. 

Bill  in  equity  filed  by  Sarah  Gleghome  against  her  husband,  W.  D.  Gleg- 
home,  to  recover  money  of  her  own  which  she  claimed  to  have  expended  in 
the  construction  and  furnishing  of  a  home.  There  was  judgment  for  com- 
plainant, and  defendant  appealed. 

Rohh  dk  FitzsimnwTia,  for  appellant.    /.  McF,  Carpenter^  for  appellee. 

Paxson,  J.  The  question  of  jurisdiction  was  directly  raised  in  this  case. 
The  master  found,  however,  that  it  was  not  raised  by  the  pleadings,  and  was 
"therefore  of  opinion  that  the  question  of  jurisdiction  cannot  be  entertained, 
so  as  to  allow*  the  objection  to  prevail  after  the  parties  have  volunteered  to 
proceed  to  a  hearing  upon  the  merits. "  This  was  a  bill  filed  by  a  wife  against 
her  husband  for  the  sole  purpose  of  recovering  a  sum  of  money  which  she 
gave  him  to  aid  in  the  erection  of  a  house  for  their  joint  home.  The  husband 
had  bought  the  lot  before  marriage.  After  that  event  he  contracted  for  the 
building  of  a  house  thereon  to  cost  about  i|2,500.  The  wife  alleged  she  con- 
tributed 81,500  towards  this  object.  To  use  her  own  words:  *'I  gave  that 
money  to  my  husband  towards  paying  for  our  home.''  There  was  no  allega- 
tion that  an3rthing  was  said  about  its  being  a  loan  to  her  husband,  or  that  he 
was  to  repay  her. 
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It  is  certain  that  no  action  at  law  wotild  lie  by  the  wife  against  her  hus- 
band for  this  money.  So  mach  was  settled  by  Ritter  v.  Ritter,  31  Pa.  St- 
S96.  There  are,  however,  authorities  which  hold  that,  as  concerns  her  sep- 
arate estate,  a  wife  may  file  a  bill  against  her  inisband.  Brightly,  £q.  Jur. 
521;  1  Daniell,  Ch.  142.  Whether  these  authorities  are  applicable  to  this  case 
will  not  now  be  discussed,  a?  we  propose  to  decide  it  upon  other  grounds.  The 
question  of  jurisdiction  is  left  open. 

It  may  be  mentioned  as  one  of  the  results  of  such  a  proceeding  as  this  that 
the  wife  was  called  and  examined  as  a  witness  directly  against  her  husband; 
indeed,  the  bill  could  not  be  sustained  without  her  testimony.  The  defend- 
ant, in  his  answer,  admits  that  he  received  about  6800  from  the  plaintiff,  but 
alleges  that  it  was  a  gift.  His  precise  language  is:  '*The  respondent  avers 
that  the  said  sum  of  $800  was  given  him  (the  respondent)  by  complainant." 
He  had  previously  averred  that  "there  was  no  agreement,  contract,  or  under- 
standing between  the  complainant  and  respondent  that  he  was  to  repay  or  re- 
turn said  money  or  secure  the  same  in  anyway."  This  makes  a  distinct 
averment  of  a  gift  of  the  money,  as  opposed  to  a  loan.  If  it  is  responsive  to 
the  bill,  the  case  comes  within  the  familiar  rule  in  equity  that  the  answer 
must  have  more  than  the  oath  of  the  plaintiff  to  overcome  it.  There  must 
be  two  witnesses,  or  the  oath  of  one  and  corroborating  circumstances.  The 
learned  master  evidently  felt  the  strain  of  this,  and  he  avoided  it  by  holding 
that  the  answer  was  not  responsive,  but  set  up  new  matter  by  way  of  avoid- 
ance. He  says:  "The  matter  of  a  gift  was  not  stated  or  inquired  of  in  the 
bill,  but  the  defendant  introduces  it  in  his  answer  affirmatively  against  the  de- 
mand in  the  bill."  The  case  was  disposed  of  upon  the  theor}'  of  a  loan  to 
the  defendant;  yet  there  is  not  a  word  in  the  bill  or  in  the  testimony  to  indi- 
cate that  it  was  a  loan.  There  is  merely  averment  and  proof  that  plain- 
tiff gave  defendant  a  certain  sum  of  money  to  aid  him  "to  pay  on  our  house." 
The  answer  is  not  only  responsive,  but  it  is  in  entire  harmony  with  the  aver- 
ments of  the  bill.  There  being  no  sufficient  proof  to  overcome  the  answer, 
the  biU  sliould  have  been  dismissed  for  that  reason.  Even  if  we  are  mistaken 
in  this,  we  think  the  case  is  ruled  by  Johnston  v.  Johnston's  Adm*r,  31  Pa.  St. 
450.  There,  the  wife's  money  was  received  by  the  husband  under  circumstances 
very  similar  to  those  existing  in  this  case,  and  was  appropriated  by  him,  at 
her  request,  towards  the  fitting  up  of  a  bouse  for  her  own  comfort,  and  that 
of  her  family;  and  the  court  held  that  she  could  not  recover  it  back  in  an 
action  against  her  husband's  administrator.  I  am  unable  to  see  any  material 
distinction  between  fitting  up  a  house  for  a  home,  and  assisting  in  building  a 
house  for  a  home.  In  each  case,  the  wife  expected  to  use  and  enjoy  the  f rnits 
of  her  money  in  a  home  which  she  would  occupy  in  common  with  her  hus- 
band. In  the  case  in  hand,  the  money  may  have  been  unwisely  employed: 
but  the  law  cannot  supply  wisdom  to  those  who  lack  it,  nor  can  it  remedy  all 
the  mistakes  which  a  man  or  woman  may  make  in  the  course  of  a  life-time. 
In  the  present  case,  the  wife  evidently  contributed  this  money  for  the  com- 
pletion of  a  house  which  was  to  be  her  home  without  a  word  or  a  thought 
about  repayment.  The  husband  cannot  be  treated  as  her  trustee,  because  he 
appropriated  the  money  as  she  directed.  The  plaintiff  says,  in  her  testimony: 
"When  I  gave  him  the  money,  I  told  him  to  pay  it  on  our  home.  •  •  *  lie 
took  the  money,  and  paid  it  out.  It  went  into  the  home.  It  was  for  the 
purpose  of  paying  the  contractor."  This  is  entirely  inconsistent  with  a  loan, 
or  with  a  trust  on  the  part  of  the  husband. 

The  decree  is  reversed,  and  the  bill  dismissed,  at  the  costs  of  the  appellee. 
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Ahlbobn  e.  Wolff. 
(Supreme  Cawri  of  Pennsvlvcmia.    January  8, 1888.) 

1.  Equttt—Mistaks— Reformation  op  Promissort  Xotb— Etidbnob. 

In  defense  to  an  action  on  a  promissory  note,  A.,  the  payee  and  itrst  Indorser, 
set  up  mistake  In  so  indorsing,  and  on  that  grbund  claimed  reformation  of  the  note, 
80  that  B.,  the  plaintiff,  should  be  substituted  in  his  place.  The  evidence  was  thai 
the  note  was  the  last  of  several  renewal  notes ;  that  one  C.  was  the  real  debtor ;  that 
G.  made  the  original  note  and  the  other  renewal  notes  payable  to  B.,  and  then,  for 
C's  accommodation,  first  B.  and  then  A.  indorsed  them,  and  C.  delivered  them  to  D., 
who  had  them  discounted  by  a  bank;  that,  at  the  time  of  A.*s  indorsement  of  the 
note  in  suit,  there  were  no  other  indorsements  on  it,  and  that,  in  the  usual  course 
of  the  dealings,  G.  procured  A.'s  indorsement,  then  B.'s  above  A.^8,  and  delivered 
the  note  to  D. ;  that  A.  had  no  special  understanding  with  B.  as  to  the  manner  of  the 
filling,  or  as  to  the  order  of  their  liability  as  indorsers.  The  evidence  as  to  whether 
the  body  of  the  note  was  filled  before  A.  indorsed  it  was  conflicting.  On  G.'s  de- 
^ult,  B.  paid  the  bank  the  amount  of  the  note,  and  claimed  as  a  bona  fide  purchas- 
er for  value.  Held,  that  the  evidence  was  not  suificient  to  warrant  the  rcf orma- 
Uon.« 

S.  SAMB— RbKBWAI*  N0TB»>-Bvn>B19CB— iNSTRVCnOKS. 

In  an  action  on  a  promissory  note  against  one  as  first  indorser,  the  evidence  tended 
to  show  that  the  note  was  the  last  of  several  renewal  notes,  whereon  plaintiff 
and  defendant  were  accommodation  indorsers;  that,  in  the  usual  course  of  the  deal- 
ing, the  notes  had  been  filled  in  with  plaintiff  as  payee;  and  that,  at  the  time  of  de- 
fendant's indorsement  of  the  note  in  suit,  there  were  no  other  indorsements  on  it, 
and  the  body  of  the  note  was  blank.  In  this  note  defendant  was  made  payee.  The 
jury  were  instructed  that,  if  It  was  one  of  the  renewal  notes,  they  might  infer  that 
the  parties  intended  it  to  be  filled  and  indorsed  like  the  former  notes,  and  that,  by 
mistake,  it  was  not  so  done.  Held^  that  such  inference  was  not  warranted  by  the 
evidence. 

Error  to  coart  of  common  pleas,  Allegheny  county;  E.  H.  Stowe,  Judge. 

This  was  an  action  of  assumpsit  brought  by  August  Alilbom,  phiintiff  in 
'error,  against  William  Wolff,  defendant  in  error,  to  recover  the  contents  of  a 
promissory  note,  a  copy  of  which  is  as  follows: 
^•6746.79.  PiTTSBTJRGn,  December  18,  1885. 

"Four  months  after  date,  I  promise  to  pay  to  the  order  of  William  Wolff 
«eYen  hundred  and  forty-six  dollars  and  seventy-nine  cents,  (8746.79.) 

"At .  B.  C.  Wolff. 

"Value  received.  •• 

Indorsed  : 

"August  Ahlborn. 
"William  Wolff. 
"J.  H.  Ortman  &  Co." 

B.  G.  Wolff,  the  maker  of  the  note  in  snit,  was  the  real  debtor.  The  note 
was  discounted  by  the  Duquesne  National  Bank  of  Pittsburgh  for  J.  H.  Ort- 
man &  Co.,  the  last  indorsers.  Kot  being  paid  at  maturity,  it  was  duly  pro- 
tested, and  notice  given  to  all  the  indorsers.  It  was  afterwards  paid  off,  and 
lifted  from  the  bank,  by  August  Ahlbom,  the  plaintiff,  who  (treating  his  in- 
dorsement of  the  note  before  that  of  the  payee  as  irregular,  and  creating  no  lia- 
bility, and  treating  himself  as  the  owner  and  holder  of  the  note  for  value  by 
purchase  from  the  bank)  brought  this  suit  to  recover  from  William  Wolff,  as 
the  first  regular  indorser  thereon.  On  the  trial  below,  the  defendant  was  per- 
mitted by  the  court,  under  objection,  to  prove,  substantially,  the  following 
state  of  facts :  That  the  note  in  suit  was  the  last  of  a  series  of  renewal  notes, 
the  original  note  having  been  given  by  B.  C.  Wolff,  the  maker,  to  J.  H.  Ort- 
man &  Go.,  for  merchandise;  that  the  original  note,  and  all  the  subsequent 

>Aa  to  the  miatakea  against  which  eqnity  wiU  relieve,  and  the  proof  necessary  to  ob- 
tain a  reformation  of  a  written  instrument,  see  Benson  v.  Markoe,  (Minn.)  88  N.  W.  Rep. 
88:  Ouilmartin  y.  Urquhart,  (Ala.)  1  South.  Rep.  897,  and  note;  Griffith  v.  Connty  of 
Sebastian,  (Ark.)  8  S.  w.  Rep.  886,  and  note;  Bauey  v.  Insurance  Ck>.,  18  Fed.  Rep.  ^50, 
256;  HutKblnson  v.  Ainsworth,  (Cal.)  Ifi  Pao.  Rep.  82;  Dod  v.  Paul,  (N.  J.)  7  AtL  Rep. 
470. 
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renewals  thereof,  except  the  note  in  suit,  were  made  by  R.  C.  Wolff,  payable 
to  the  order  of  August  Ahlborn,  apd  indorsed — FiraU  by  August  Ahlbom; 
second^  by  William  Wolff;  and,  third,  by  J  .H,  Ortman  &  Ca.  for  which  firm 
the  notes  were,  from  time  to  lime,  discounted  by  the  Duquesne  National  Bank 
of  Pittsburgh;  that  the  defendant  indorsed  the  note  at  the  request  of  B.  C. 
Wolff,  for  the  purpose  of  enabling  him  to  renew  the  preceding  note;  that  at 
the  time  the  defendant  put  his  name  on  the  back  of  the  note  the  body  of  the 
note  was  in  blank,  though  the  evidence  on  this  point  was  conflicting;  and 
there  were  no  other  indorsements  on  the  back  of  it;  that  the  defendant  in- 
dorsed the  note,  and  handed  it  to  B.  G.  Wolff,  in  the  absence  of  August  Ahl- 
born,  and  without  any  understanding  or  agreement,  or  even  converssition. 
with  Ahlborn,  or  with  any  one  else,  as  to  the  way  in  which  the  note  should 
be  tilled  up,  or  whose  name  should  be  inserted  as  payee,  or  as  to  the  order  in 
which  they  (the  plaintiff  and  defendant)  should  be  liable  as  indorsers  thereon; 
that  after  note  in  suit  had  been  indorsed  by  the  plaintiff  and  defendant,  as 
aforesaid,  it  was  delivered  by  R.  0.  Wolff  to  J.  H.  Ortman  &  Co.,  who  filled 
up  tlie  blanks  in  the  body  of  the  note,  and  indorsed  it»  and  had  it  discounted. 
Plaintiff,  being  defeated  below,  took  this  writ. 

Sterbett,  J.  In  the  absence  of  evidence  dehort  the  note  in  suit  and  its 
indorsements,  the  legal  relation  of  defendant  to  plaintiff  is  that  of  payee  and 
first  indorser;  and,  the  note  having  been  duly  protested  for  non-payment,  he 
lA  prima  fade  liable  for  principal,  interest,  and  costs  of  protest.  To  esraiie 
that  liability,  defendant  undertook  to  show  that,  by  mistake,  his  name*  instead 
of  plaintiff *s,  was  inserted  in  the  body  of  the  note  as  payee;  in  other  words, 
he  assumed  the  burden  of  so  reforming  the  instrument  as  to  make  plaintiff 
payee  and  first  indorser  instead  of  himself.  Under  our  peculiar  system  of 
jurisprudence,  this  may  sometimes  be  done,  even  in  the  case  of  a  ne^tiahle 
instrument;  but  the  evidence  that  will  warrant  such  reformation  of  the  in- 
strument, on  the  ground  of  mistake,  must  be  clear,  precise,  and  indubitable. 
In  such  cases,  the  tnal  Judge  exercises  the  functions  of  a  chancellor,  and,  un- 
less the  alleged  mistake  is  so  clearly  and  conclusively  established  that  he  would 
not  hesitate  to  reform  the  instrument,  the  questions  of  fact  on  which  the  right 
to  equitable  relief  depends  should  not  be  submitted  to  the  jury. 

In  this  case,  it  may  be  conceded  there  was  some  evidence  tending,  perhaps, 
in  a  slight  degree,  to  show  the  mistake  alleged;  but  was  it  of  such  a  clear, 
precise,  and  indubitable  character  as  would  warrant  a  chancellor  in  reforming 
the  note?  We  think  not,  and  therefore  the  learned  judge  erred  in  submitting 
the  question  of  mistake  to  the  jury. 

Evidence  was  introduced  tending  to  prove  that  the  note  in  suit  was  given 
in  renewal  of  a  former  note  payable  to  the  order  of  and  indorsed  by  plaintiff, 
and  the  jury  were  instructed  that,  if  such  was  the  fact,  they  might  infer  there- 
from that  the  parties  to  the  note  in  suit  intended  it  should  be  filled  and  in- 
dorsed precisely  as  the  former  note  was,  and  that  by  mistake  it  was  not  so 
done.  Ill  this  we  think  there  was  error.  The  assumed  fact  which  the  evi- 
dence tended  to  prove,  and  which  may  have  been  found  by  the  jury,  did  not 
warrant  the  inference  they  were  permitted  to  draw  therefrom.  In  view  of 
all  the  testimony,  the  defendant  f^ed  to  present  such  evidence  of  miatake  a» 
warranted  the  submission  of  that  question  to  the  jury. 

Judgment  reversed,  and  a  wnirefacim  de  novo  awarded. 
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PrrrsBURGH  Boat- Yard  Co.  t>.  Western  Assxtr.  Co. 
{Supreme  Court  of  Pennsylvania.    January  3, 1888.) 

INSUKANCB— Payment  op  Pbemiums  to  Agent. 

Plaintiff  sent  to  one  C.  to  obtain  insurance  on  bis  property,  and  gave  C.  money  to 
pay  the  premium.  C.  procured  a  policy  from  the  general  agent  of  defendant,  and 
delivered  it  to  plaintiff.  C.  offered  to  pay  the  premium ;  but  the  general  agent,  ex- 
pecting to  obtain  another  policy,  told  C.  to  keep  it  until  that  was  done,  and  charged 
C.  on  his  books,  and  credited  defendant  with  the  amount,  and  in  due  course  remitted 
it  to  defendant.  Held,  in  an  action  on  the  policy,  that  the  question  of  payment  of 
the  premiums  was  for  the  jury,  and  an  instruction  to  find  for  defendant  was  error. 


Error  to  court  of  common  pleas,  Allegheny  county. 

Action  by  the  Pittsburgh  Boat- Yard  Company  against  the  Western  Assur- 
ance Company  on  a  fire  insurance  policy.  Judgment  for  defendant.  Plain- 
tiff brings  error. 

Weir  d'  Garrison,  for  plaintiff  in  error.  /.  M.  Cook  and  /.  8.  Fergusortf 
for  defendant  in  error. 

Williams,  J.  This  action  was  brought  upon  a  policy  of  insurance  against 
loss  by  fire.  The  defense  was  the  non-payment  of  the  premium.  Tiie  im- 
portant question  raised  by  the  assignments  of  error  is  whether  there  was  evi- 
dence upon  this  subject  that  siiould  go  to  the  jury.  The  facts  were  not  in- 
volved in  controversy,  and  are  as  follows:  Speer,  acting  for  the  plaintiff, 
applied  to  Conway,  an  insurance  broker  and  solicitor  of  risks,  for  insurance 
upon  the  plaintiff's  property.  Conway  took  the  risks  to  Biggert,  who  was  an 
insurance  agent,  and  the  general  agent  in  Pennsylvania  for  the  defendant 
company,  to  be  placed  In  suitable  companies.  As  general  agent,  he  placed 
81.500  of  the  amount  desired  in  the  defendant  company,  and  countersigned 
and  delivered  a  policy  therefor.  Conway  had  $105  of  the  plaintiff's  money  in 
his  hands,  with  instructions  to  use  it  for  paying  premiums  on  policies  of  in- 
surance. He  communicated  this  fact  to  Biggert,  and  offered  to  pay  the  pre- 
mium on  this  policy,  amounting  to  $90;  but  Biggert,  who  was  negotiating 
for  another  policy  of  like  amount,  upon  the  same  property,  said  it  might  just 
as  well  remain  in  the  hands  of  Conway  until  the  other  policy  was  obtained^ 
when  both  could  be  paid  for  at  the  same  time.  The  premi  um  was  then  charged 
on  Biggert' s  books  to  Conway,  in  whose  hands  he  knew  the  money  to  be,  and 
the  company  defendant  was  credited  with  it.  In  due  course  of  business,  her 
remitted  it  to  the  company,  in  whose  hands  it  remained  until  after  this  suit- 
was  brought.  This  is  not.  therefore,  the  case  of  one  who  attempts  to  receiver 
the  benefit  of  insurance  without  the  payment  of  the  premium;  for  the  monej^ 
with  which  to  pay  it  had  left  the  hands  of  the  assured,  and  been  placed  in 
those  of  the  broker  before  the  policy  was  obtained.  The  real  question  \9 
whether  the  assured,  notwithstanding  the  payment  of  the  money  by,  and  tli» 
delivery  of  the  policy  to,  him,  is  to  lose  the  benefit  of  his  contract  by  reason 
of  the  course  of  dealing  between  the  intermediate  agents.  Speer  had  paid  to 
Conway,  the  broker.  Conway  had  offered  the  money  to  Biggert,  the  general 
agent  of  the  defendant.  Biggert  had  charged  it  up  to  Conway,  and  paid  hi» 
principal  in  the  onlinary  course  of  his  business.  The  policy  had  been  delivered.- 
What  remained  to  be  done  except  for  Biggert  and  Conway  to  settle  the  trans- 
action between  themselves  which  each  had  in  effect  settled  with  his  principal?' 

We  are  decidedly  of  opinion  th«it,  upon  this  state  of  facts,  the  question  of 
payment  was  for  the  jury.  It  was  not  a  question  whether  the  adjuster  had 
waived  or  could  waive  a  condition  in  the  policy;  nor  whether  Biggert,  the  gen- 
eral agent,  had  power  to  change  the  terms  or  conditions  of  insurance;  but 
whether  there  was  actual  payment.  As  to  the  assured,  there  was  no  doubt, 
for  it  was  admitted  that  the  money  had  left  Speer's  hands  for  this  very  pur- 
pose. As  to  the  insurer,  there  was  the  fact  that  the  money  had  been  actually 
paid  in  the  usual  way  to  Biggert,  and  received  without  objection.  The  ope» 
V. 11a. no. 11 — 51 
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question  was  over  the  credit  given  by  Bigger!  to  Conway.  If  this  had  lieen 
given  in  the  usual  manner,  mailing  Conway  his  debtor  for  the  amount  which 
he  paid  for  him  to  defendant,  the  jury  would  have  been  fully  justified  in  find- 
inj?  the  fact  that  the  premium  was  paid.  Tliis  was  for  the  jury.  The  giving 
of  a  binding  instruction  to  find  for  the  defendant  was  therefore  error,  and  for 
this  the  case  must  go  back  for  another  trial. 
Judgment  reversed,  and  venire  facicis  de  novo  awarded. 


Bassbtt  t).  Hawk. 
{Supreme  Court  of  Penmtylvania.    January  3, 1888.) 

1.  Wili^—Dbvisb—"  Heirs  "—Rule  in  Shelley's  Case. 

A  devise  was  to  D.  **as  long  as  he  shall  live,  and  to  his  legal  heirs,  if  he  have  any 
at  Ms  death ;  and  if  D.  do  not  have  any  legal  neirs  at  his  death,  then, "  etc.  Held, 
that  heirs  is  a  word  of  limitation,  and  the  devisee  takes  a  fee-tail  aooording  to  the 
rule  in  Shelley^s  Case, 

2.  Limitation  of  Actions— Adverse  Possession— Tenant  in  TaiI/— Remaindbb-Man. 

Under  the  act  of  AprU  IS,  1859,  providing  that  the  statute  of  limitations  shall  ran 
affainst  the  remainder-man  unless  arrested  by  the  tenant  in  tail,  adverse  possession 
01  land  for  20  years  will  bar  both  the  tenant  In  tail  and  the  remainder-man. 

Error  to  court  of  common  pleas,  Armstrong  county. 

Ejectment  by  A.  E.  Bassett  against  Simon  Hawk.  The  jury  found  for  the 
plaintiff  as  to  one-third  of  the  land  in  controversy,  and  for  the  defendant  as  to 
the  remaining  two-thirds.  Judgment  was  entered  on  the  verdict,  and  there- 
upon both  plaintiff  and  defendant  sue  out  writs  of  error. 

Austin  Clark  and  David  Bui-clay,  for  plaintiff.  CTias.  McCandless  and 
Calvin  Uayburn,  for  defendant. 

Gordon,  C.  J.  This  was  an  action  of  ejectment  for  the  recovery  of  the 
possession  of  a  tract  of  25  acres  of  land,  more  or  less,  situate  in  the  township 
of  South  Buffalo,  in  the  county  of  Armstrong,  brought  by  A.  E.  Bassftt 
against  Simon  Hawk.  The  land  in  controversy  was  part  of  a  larger  tract, 
owned  by  Columbus  McGinley  in  his  life-time,  who,  previously  to  his  decease, 
in  1843,  made  his  will,  which,  so  far  as  it  affects  this  case,  reads  as  follows: 
"The  farm  on* which  I  live,  in  Buffalo  township  aforesaid,  1  give  and  be^ 
queath  the  one-halt'  of  the  same  to  my  daughter,  Xancy  Clark,  being  the  end 
next  William  Morrison,  and  adjoining  lands  of  William  Todda  and  George 
Keener,  Sr.,  with  the  buildings  and  orcliard;  the  balance  of  the  land,  or  the 
other  half  of  said  tract,  I  will  to  my  son,  Daniel  McGinley,  to  his  use  as  long 
as  he  shall  live,  and  to  his  legal  heirs,  if  he  have  any,  at  his  death;  and  if  my 
son  Daniel  do  not  have  any  legal  heirs  at  his  death,  then,  and  in  that  case, 
this  part  of  the  farm  aforesaid  which  is  not  devised  to  my  daughter,  Nancy 
Clark,  I  will  to  be  given  to  my  grandchildren,  Charlotte  Clark,  Mary  Chirk, 
and  Columbus  Clark."  In  pursuance  of  an  amic^ible  partition  made  between 
Nancy  Clark  and  her  husband,  John,  of  the  one  part,  and  Daniel  McGinley 
of  the  other  part,  dated  August  16, 1850,  the  said  Daniel  deeiled  in  fee  to  the 
said  John  and  Nancy  Clark  36  acres  of  the  land  claimed  by  him  under  the  said 
will,  which  is  the  land  now  in  controversy.  The  parties  last  named,  after- 
wards, January  4,  1855,  deeded  the  property  in  question  to  Simon  Hawk,  tlie 
defendant  below.  It  would  appear  further  from  the  evidence  that,  during  or 
before  the  year  1850,  Nancy  Clark  entered  upon  this  land,  claiming  it  as  her 
own,  built  a  cabin  house  upon  it  and  occupied  it  until  she  sold  it  to  Hawk, 
who  has  resided  upon  it  continuously  from  that  time  to  this. 

From  the  facts  thus  detailed,  the  defense  may  be  stated  in  brief  as  follows: 
Under  the  will  of  Columbus  McGinley,  Daniel  took  a  fee,  if  not  a  fee-simple, 
yet  a  fee-tail,  and,  as  he  died  without  issue,  the  remainder-men  have  been 
barred  by  the  statute  of  limitations.  On  the  other  hand,  the  plaintiff  claims 
through  Charlotte  Forcside,  oue  of  the  three  grandchildren  mentioned  in  the 
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will  of  Colnmbus  McGinley,  and  the  only  one  who  survived  Daniel  McGinley, 
the  life-tenant,  who  deceased  in  1879,  without  lineal  heirs.  Now,  the  pJain- 
tiff^s  contention  is  that  Daniel,  under  the  will  of  his  father,  took  but  a  life- 
estate;  that,  as  a  consequence,  his  vendees  took  nothing  by  his  conveyance 
but  the  right  of  possession  in  the  premises  during  bis  life,  and  that  the  statute 
could  not  begin  to  run  as  against  the  remainder-men  until  their  right  of  entry 
accrued,  which  was  not  until  his  death.  Admitting  the  premises  here  stated, 
that  is,  that  Daniel  was  but  a  life-tenant,  and  the  conclusion  is  undoubtedly 
correct,  and  so  the  court  held.  But  the  plaintiff's  counsel  and  the  court  dif- 
fered in  this;  the  former  insisted  that  the  remainder  devised  to  the  grand- 
children was  contingent,  and  became  vested  only  on  the  death  of  Daniel  with- 
out issue;  hence,  Charlotte,  being  the  only  survivor  of  the  three  grandchil- 
dren at  the  time  of  Daniel's  decease,  took  the  entire  estate.  The  court,  how- 
ever, refused  to  adopt  this  view  of  the  case,  and  held  that  while  Daniel  had  a 
life-estate  only,  yet  that  the  devised  remainder  vested,  and  on  the  death  of 
Mary  and  Columbus  Clark  their  interests  passed  to  their  mother,  Nancy  Clark, 
for  life.  Admitting  the  premises  assumed  both  by  court  and  counsel,  and  we 
cannot  pronounce  this  ruling  erroneous.  It  is  true,  the  remainder  was  in 
abeyance,  and  so  remained  until  the  decease  of  the  life-tenant;  but,  as  was 
said  in  Kelso  v.  Dickey,  7  Watts  &  S.  279,  the  contingency  was  not  attached 
to  the  capacity  of  the  remainder-men  to  take,  but  to  an  event  independent  of, 
and  not  affecting  either  their  capacity  to  take,  or  to  transmit  the  right  to  their 
representatives.  So,  in  Chess^  Appeal,  87  Pa.  St.  862,  where  a  testator  de- 
vised real  estate  to  his  son,  and  should  he  die  without  legitimate  issue,  then 
the  property  to  be  sold,  and  after  paying  certain  legacies,  the  balance  to  be 
distributed  among  his  grandchildrt>n,  it  was  held,  that  the  representatives  of 
those  grandchildren  who  died  before  the  son's  death  should  share  in  the  dis- 
tribution with  those  living.  "Attaching  a  contingency  to  the  gift  of  the 
second  bequest  ought  not,  and  does  not,  affect  the  case  unless  that  contin- 
gency relates  to  the  capacity  of  the  second  legatee,  or  donee,  to  take."  Mc- 
Clure's  Appeal,  72  Pa.  St.  414. 

Prom  the  authorities  here  cited,  it  is  obvious  that  the  assignments  of  error 
on  the  plaintiff's  writ  cannot  be  sustained.  But  a  more  serious  question 
arises  on  the  writ  taken  by  the  defendant.  As  we  have  seen,  the  court  held 
that  Daniel  McGinley  took,  under  his  father's  testament,  but  a  life-estate. 
To  this  ruling  the  defendant  excepted,  and  thus  is  raised  the  main  question 
of  the  case.  It  is  contended,  on  part  of  Hawk,  that  the  estate  vested  in 
Daniel  was  a  fee-simple,  or,  at  least,  a  fee-tail.  The  learned  president  of  the 
common  pleas  refused  to  adopt  this  view  of  the  matter  in  controversy,  hold- 
ing that  the  word  "heirs"  in  the  will  must  be  construed  to  mean  children, 
who,  had  there  been  any,  would  have  taken  as  purchasers,  and  not  as  by  do- 
scent  from  their  father,  and  that,  as  a  consequence,  the  remainder  was  vested 
in  the  grandchlldi*en  at  the  death  of  the  testator,  which  not  having  been  de- 
feated by  the  occurrence  of  the  contingency,  that  is,  the  birth  of  lawful  issue, 
the  entire  estate  in  fee  passed  to  the  remainder-men  at  Daniel's  death.  In 
this  ruling  of  the  court  below  we  cannot  concur,  for  by  it  an  unwarranted 
interpretation  is  put  upon  the  word  "heirs."  This  is  strictly  a  word  of  lim- 
itation, and  there  is  nothing  apparent  on  the  face  of  the  will  which  tends  to 
show  that  the  testator  intended  the  contrary.  "The  other  half  of  said  tract 
I  will  to  my  son  Daniel  McGinley,  to  use  as  long  as  he  shall  live,  and  to  his 
legal  heirs,  if  he  have  any,  at  his  death;  and  if  my  son  Daniel  McGinley  do 
not  have  any  legal  heirs  at  his  death,  then, "  etc.  This  is  all  of  the  will  which 
at  all  bears  on  the  point  in  controversy,  and  there  is  surely  nothing  in  it  which 
warrants  the  construction  adopted  below.  The  single  reason  for  this  con- 
struction is,  that  as  the  testator  evidently  intended  to  give  Daniel  but  a  life- 
estate,  the  issue,  if  any,  would  take  as  purchasers.  But  this  conclusion  is 
not  sound,  in  that  regard  is  had  to  the  particular  rather  than  to  the  general 
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intent.    We  agree  that  the  intention  of  the  testator  is,  in  the  construction  of 
his  will,  the  imperative  rule  by  which  it  must  be  interpreted. 

Here,  then,  our  first  inquiry  is,  what  did  Columbus  McGinley  intend  by  the 
language  of  which  he  made  use?  We  may  admit  that  he  intended  to  give 
Daniel  but  a  life-estate,  but  this  of  itself  is  not  sufficient  to  prevent  the  ap- 
plication of  the  rule  in  Shelley* 8  Case,  for  the  further  question  is,  what  did 
he  intend  by  the  word  "heirs?"  And  what  is  there  in  the  context  to  show 
that  he  did  not  intend  to  use  that  word  in  its  technical  sense?  The  testator 
was  evidently  not  speaking  of  children  as  such,  for  there  were  none  then  in 
existence,  but  of  those,  whether  children  or  grandchildren,  who  should  be  bom 
of  his  blood,  and  be  living  at  the  time  of  his  death,  and  who,  in  consequence, 
would  be  capable  of  taking  from  him.  In  other  words,  Daniel  is  the  one  who 
shall  give  character  to  those  who  may  take  after  him;  he  is  made  the  $tirprs, 
or  •stock  of  the  succession  which  is  to  take  the  devised  property,  and  so,  by  the 
rule  above  stated,  the  inheritance  is  vested  in  him,  and  he  is  vested  with  an 
estate  of  inheritance.  As  we  said  in  YamalV 8  Appeal,  70  Pa.  St.  835:  "The 
life-estate  incorporates  with  the  inheritance  because  of  the  failure  of  the  tes- 
tator to  designate  any  other  legal  line  of  descent.  In  short,  he  calls  the  dev- 
isee a  tenant  for  life,  yet  vests  the  fee  in  him."  So.  in  Findlay  v.  Riddle, 
8  Bin.  189,  it  was  held  by  Mr.  Justice  Tilohmak,  that,  though  a  testator  may 
intend  to  give  a  life-estate,  yet,  if  the  main  or  general  intent  is  to  give  other 
estates,  inconsistent  with  an  estate  for  life,  there  the  particular  intent,  being 
of  less  importance,  must  give  way  to  the  general  intent.  He  instances  a  de- 
vise to  A.  for  life,  remainder  to  his  issue  as  tenants  in  common,  and  in  default 
of  such  issue,  the  remainder  to  B.  in  fee,  and  holds  that  in  such  case  A.  takes 
an  estate  tail,  because  the  main  intent  was  that  B.  should  take  nothing  until 
there  was  a  failure  of  the  issue  of  A.  A  case  more  nearly  parallel  to  the  one 
in  hand  could  hardly  bedevised,  for  without  doubt  the  main  intent  of  Columbus 
McGinley  was  that  the  issue  of  Daniel  should  take  to  the  exclusion  of  the 
children  of  Mrs.  Clark.  Also,  in  WiWs  Casey  6  Coke,  461,  it  was  held,  if 
there  be  a  devise  to  A.  and  his  children,  and  there  be  no  children  then  in  be- 
ing, it  creates  an  estate  tail  in  A.;  and  this  because  the  devise  being  in  w^ords 
de  presently  the  children,  if  any,  must  take  by  way  of  limitation,  and  thus  the 
general  is  made  to  override  the  particular  intent.  We  may  also  call  attention 
to  the  case  of  Allen  v.  Markle,  36  Pa.  St.  117,  where  we  held,  per  Mr.  Justice 
Strong,  that,  where  there  was  a  devise  to  A.  for  life,  and  at  his  decease  to  his 
legitimate  oif spring  forever,  and  on  failure  of  such  issue,  then  over  to  other 
devisees,  A.  took  an  estate  tail.  But  it  is  useless  to  multiply  authorities,  for, 
unquestionably,  Shelley's  Case  governs  the  controversy  in  hand,  and  that  is 
the  end  of  the  matter.  This  rule  may  be  an  unreasonable  one,  and  admittedly 
does  generally  defeat  the  particular  intent  of  the  testator,  but  it  is  so  thor- 
oughly fixed  in  our  law,  and  upon  it  depend  so  many  valuable  land  titles, 
that  it  would  be  a  very  serious  breach  of  our  judicial  duty  to  even  hesitate 
to  enforce  it.  As  the  devise  was  made  previously  to  1855,  it  becomes  import- 
ant for  us  to  consider  whether  under  it  Daniel  took  in  fee  or  in  tail. 

After  a  careful  consideration  of  the  language  of  the  will,  we  have  come  to 
the  conclusion  that  the  devise  was  of  a  fee-tail.  The  hypothesis  on  which  the 
testator  made  the  devise  over  would  seem  to  rebut  the  idea  that  he  meant  heirs 
general,  for  he  gives  the  remainder  to  the  children  of  Daniel's  sister,  who,  on 
the  happening  of  the  contemplated  event  would  be  his  heirs.  He  certainly 
did  not  contemplate  that  when  his  son  died  he  would  have  no  heirs  of  any 
kind,  for  he  negatives  such  a  presumption  by  appointing  Daniel's  nephew 
and  nieces  to  take  after  him.  He  must,  therefore,  by  the  use  of  the  word 
"heirs"  have  intended  heirs  of  the  body,  for  he  might  well  have  supposed  that 
Daniel  might  die  without  having  had  lawful  issue.  We  think,  therefore,  that 
there  can  be  no  serious  doubt  that  the  intention  was  to  limit  the  devise  to 
heirs  of  the  body.    Daniel  being  thus  a  tenant  in  tail,  one  holding  adversely 
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to  him  for  21  years  would,  as  well  according  to  the  case  of  Baldridge  v.  Mc- 
Farlandf  26  Pa.  St.  838,  as  by  yirtue  of  the  provisions  of  the  second  section 
of  the  act  of  the  thirteenth  of  April,  1859,  acquire  title  not  only  as  against 
the  tenant  In  tail,  but  also  against  the  remainder-men  or  reversioners,  and  so 
the  court  should  have  instructed  the  jury. 

As  what  we  have  said  sustains  the  second  and  third  assignments  on  Simon 
Hawk's  writ  of  error,  we  reverse  the  judgment,  and  order  a  new  venire.  On 
the  writ  of  A.  E.  Bassett,  the  judgment  is  affirmed. 


Appeal  of  Manqan. 
{Supreme  Covnrt  of  Pennsylvania.    October  8, 1887.) 

EzscuTOBs  Ajn>  Admiitibtsatobs— Sau  of  Lakd— Hbibs  Nbcbbsabt  Pabtibs. 

A  judgment  was  taken  asaiiist  an  administratrix  on  a  debt  contracted  by  the  de- 
ceased, In  his  life- time,  witnout  making  the  widow  and  otl^er  heirs  parties.  An  ex- 
ecution issued,  and  land  of  the  estate  was  levied  on  and  sold.  Held  that  under  Act 
Pa.  February  ^,  1884,  providing  for  the  sale,  etc.,  of  real  estate  of  a  decedent,  the 
heirs  were  necessary  parties,  and  the  sale  did  not  pass  title  as  against  the  heirs  or 
other  creditors  of  the  estate. 

Appeal  from  orphans'  court,  Luzerne  county;  D.  L.  Rhone.  Judge. 

Michael  Mangan,  deceased,  in  his  life-time  entered  into  articles  of  agree- 
ment with  one  Charles  Pugh  for  the  purchase  of  a  certain  lot  of  land  in  Pitts- 
ton  borough,  and,  having  made  certain  payments  thereon ,  died  intestate.  Let- 
ters of  administration  on  his  estate  were  afterwards  duly  granted  to  his  widow, 
Mary  Mangan.  Pugh  then  brought  suit  in  the  court  of  common  pleas  of  Lu- 
zerne county  at  the  January  term,  1881,  against  the  administratrix,  for  the 
unpaid  purchase  money  and  interest  on  said  articles  of  agreement,  and  ob- 
tained judgment  there  for  the  sum  of  ;j^5,055.26  on  January  31,  1881,  and, 
without  having  made  the  widow,  as  such,  or  the  heirs  of  said  decedent,  par- 
ties to  the  record,  issued  execution  on  his  judgment.  On  this  execution  the 
interest  of  decedent  in  said  lot  was  sold  to  Pugh,  who  afterwards  conveyed  all 
bis  interest  in  the  land  to  Mary  Mangan,  the  appellant.  G.  W.  Cunningham, 
a  judgment  creditor  of  decedent,  was  represented  at  said  sheriff's  sale  by  his 
counsel,  who  bid  the  property  up  to  $1,455.  Afterwards,  Cunningham  having 
revived  his  judgment,  and  having  issued  execution  thereon,  and  levied  on  the 
interest  of  decedent  in  said  lot,  the  court  of  common  pleas  stayed  the  writ,  and 
directed  that  the  administratrix  petition  the  orphans'  court  for  an  order  of 
sale  of  decedent's  interest  in  the  real  estate.  This  she  did  under  objection  to 
the  court,  and  before  the  examiner,  that  the  equitable  interest  In  question,  as 
well  as  the  legal  title,  was  by  virtue  of  the  sheriff's  sale  and  conveyance  from 
Pugh  vested  in  her  individually,  as  against  all  persons  except  the  heirs  of  her 
deceased  husband,  who  alone  could  question  the  validity  of  the  sheriff's  sale; 
and  that  Cunningham,  at  whose  instance  this  proceeding  was  instituted,  had 
no  standing,  after  the  sheriff's  sale,  to  require  the  adminlstratilx  to  proceed 
as  suited.  The  examiner  reported  that  the  sheriff^s  sale  was  a  nullity.  Ex- 
ceptions being  filed  by  the  appellant,  the  court  below  overruled  them,  sus- 
tained the  examiner's  report,  and  granted  an  order  for  the  sale  of  said  equita- 
ble interest,  subject  to  the  payment  by  the  purchaser  to  the  holder  of  the  legal 
title  of  the  said  purchase  money,  as  due  at  and  before  the  sheriff's  sale,  with 
the  interest  then  and  since  accrued.  As  Mrs.  Mangan  still  protested  against 
the  sale,  and  desired  to  be  relieved  from  conducting  it,  the  court  below  ap- 
pointed X.J.  Ross  as  trustee  for  that  purpose,  who  gave  bond,  advertised,  and 
on  November  20,  1886,  sold,  the  equitable  interest  to  John  McGahren  and  G. 
M.  Harding,  who  had  acted  as  attorneys  for  Cunningham  in  this  proceeding. 
On  return  of  this  sale  by  the  trustee,  it  was  confirmed  by  the  court  below  on 
January  12,  1887;  whereupon  this  appeal  was  taken. 

Joh7i  T,  Lenahan  and  George  8.  Fen-is,  for  appellant.  John  McQahren  and 
O.  M,  Harding,  for  appellee,  Cunningham. 
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Green,  J.    We  are  quite  clear  that  this  case  was  correctly  decided  by  the 
learned  court  below.     The  plain  words  of  the  act  of  1834  prohibit  either  the 
levy  or  the  payment  of  tlie  decedent's  debts  out  of  the  real  estate  of  the  widow 
and  heirs,  unless  they  have  been  brought  in  by  proper  notice.    In  construing 
this  act,  we  lield,  in  McCracken  v.  Roberts,  19  Pa.  St  390,  that  the  sheriff's 
sale  of  the  real  estate  of  a  decetised  person  on  a  judgment  obtained  against  the 
administrators  of  his  estate,  to  which  his  children  were  not  made  parties, 
agreeably  to  the  provisions  of  the  thirty-fourth  section  of  the  act  of  twenty- 
fourth  February,  1834,  does  not  divest  tlie  title  of  the  children.     Hlack,  C. 
J.,  said,  on  page  395:   "It  is  admitted  by  the  counsel  for  the  plaintiff  in  error 
that  the  sheriff's  deed  to  Murdock  gave  him  no  title  whatever.     The  want  of 
a  scire  facias  against  the  devisees  was  fatal."     The  necessity  of  proceeding 
against  the  widow  and  heirs  by  scire  facias,  after  judgment,  against  the  ad- 
ministrator, was  fully  pointed  out  in  the  elaborate  opinion  of  Kennedy,  J., 
in  Murphy's  Appeal,  8  Watts  &  S.  165,  and  confirmed  in  AtherUm  v.  Atherltm, 
2  Pa.  St.  112.     In  Sample  v.  Barr,  25  Pa.  St.  457,  we  held  that  the  thirty- 
fourth  section  of  the  act  of  1834  is  a  rule  of  action,  and  not  of  lien ;  that  the 
debt  must  be  established  against  the  widow  and  heirs  or  devisees  befora  it  is 
levied  on  the  real  estate  of  the  decedent;  and  tliat  a  sale  without  a  compliance 
with  tlie  act  in  this  respect  will  confer  no  title  on  the  purchaser.     Against 
these  decisions  it  is  of  no  avail  to  cite  cases  in  which  heirs  who  have  assented 
to,  or  participated  in,  or  accepted  the  results  of,  a  sale  of  their  real  estate, 
made  upon  a  judgment  against  the  administrator  only,  are  held  to  be  estopped 
from  questioning  the  validity  of  the  sale  afterwards.    All  those  cases  depend 
upon  their  special  circumstances  of  estoppel.     There  was  nothing  of  that  kind 
in  this  case.     The  assent  of  the  widow  to  the  sale  under  the  judgment  against 
herself  as  administratrix,  by  means  of  which  she  procured  a  conveyance  of  the 
title  to  herself,  most  certainly  could  not  divest  the  estate  of  the  heirs.     Riland 
V.  Eckert,  23  Pa.  St.  215,  is  of  no  assistance  to  the  appellant,  because  in  that 
case  the  original  judgment  was  obtained  against  the  decedent  in  his  life-time, 
and  the  act  of  1834  did  not  apply.     But  Woodward,  J.,  in  delivering  the 
opinion,  fully  recognized  the  cases  above  cited,  and  said,  speaking  of  the  act 
of  1834:   "It  has  not  been  applied  to  judgments  obtained  in  the  life-time  of 
the  decedent,  for  they  were  not  within  the  mischief;  but,  whenever  a  title  de- 
rived through  a  judgment  against  the  personal  repi'esentatives  has  been  set 
up  to  defeat  the  heirs  or  devisees  of  a  decedent,  it  has  been  required  to  con- 
form to  the  statutory  rule.     Such  were  Keenan  v.  Gibson,  9  Pa.  St.  249,  and 
McCracken  v.  Roberts,  19  Pa.  St.  393,  and  other  cases,  which  rule  that  a  sher- 
iff's sale  on  such  a  judgment,  where  the  widow  and  heirs  or  devisees  have  not 
been  made  parties,  does  not  divest  their  title." 

It  is  argued  that  the  appellee  in  this  case,  being  only  a  creditor  of  the  dece- 
dent, and  not  an  heir,  must  be  regarded  as  a  stranger,  and  therefore  not  in  a 
position  to  invoke  the  benefit  of  the  act  of  1834.  We  cannot  &ssent  to  that 
view.  Creditors  of  decedents  are  not  strangers  to  their  estates,  but  have  by 
law  a  right  to  intervene,  and  require  the  estates  to  be  sold,  even  where  the 
widow  and  heirs  or  representative  refuse  to  do  so.  Their  claims  to  their 
debtora'  estates  are  indeed  superior  to  those  of  the  widow  and  heirs.  But,  in 
point  of  fact,  the  party  proceeding  for  the  order  of  sale  in  this  case  is  John 
Mangan.  a  son  and  ht-ir  of  the  decedent,  and  hence  the  contention  has  noth- 
ing to  stand  upon.     Decree  affirmed. 


Truby  t).  MosoROVE  et  al. 
{Supreme  Court  of  Pemnsylvania,    January  8, 1888.) 

Usury— What  Constitutes— Payment  upon  Continobncy. 

Ono  person  agrc^od  to  pay  another  interest  above  the  legal  rate  when  the  market 
price  of  petroleum  should  reach  $1.15  a  barrel.  Heldy  that  the  payment  depended 
upon  a  contingency,  and  that  the  contract  was  therefore  not  usurious. 
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Error  to  court  of  common  pleas,  Armstrong  county;  Henry  W.  Williams^ 
Judge. 

Assumpsit  by  Simon  Truby,  Jr.,  assignee  of  D.  A.  Balston,  ag-ainst  James 
Mosgrove  and  William  Pollock,  administrators  of  James  £.  Brown,  to  re- 
cover alleged  usurious  interest  collected  by  defendants  from  plaintiff's  as- 
signor. Brown  and  Ralston  entered  into  three  contracts,  one  of  which  is  as 
follows:  "KiTTANNiNG,  March  18,  1880. 

"James  E.  Brown  agrees  to  loan  D.  A.  Ralston  twenty-five  (25)  thousand 
doUai-s  under  following  conditions:  D.  A.  Ralston  to  pay  at  rate  of  four  (4) 
per  cent,  interest  on  above  amount,  or  any  part  thereof,  nntil  he  (Ralston) 
draws  or  uses  the  same.  When  Ralston  draws  the  above  amount,  or  any  part 
thereof,  he  then  to  pay  Mr.  Brown  at  rate  of  seven  (7)  per  cent,  per  annum 
as  long  as  he  retains  it,  not  to  be  less  than  four  (4)  months;  and  Ralston  to 
have  the  privilege  to  retain  the  money  until  United  Pipe  Line  certificates  are 
-worth,  in  open  market,  at  rate  of  one  dollar  and  fifteen  cents  (81.16)  per  bar- 
rel. When  Ralston  draws  above  amount,  or  any  part  thereof,  he  to  deliver 
to  Mr.  Brown,  United  Pipe  Line  certificates,  as  collateral  security,  at  rate  of 
one  thousand  barrels  of  oil  for  one  thousand  dollars  receSved;  Ralston  to  pay 
all  storage,  shrinkage,  and  fire  assessments  on  said  collateral  oil. 

"Witness  our  hands  and  seals  this,  the  eighteenth  day  of  March,  1880. 

"J.  E.  Brown.        [Seal.] 
"D.  A.  Ralston.    [Seal.j" 

As  Ralston  obtained  the  money.  Brown  took  negotiable  notes  at  four  months, 
and  as  Ihey  matured  they  were  renewed.  Under  the  contracts,  Ralston  ob- 
tained $60,000  from  Brown,  and  delivered  to  him  certificates  for  60,000  bar- 
rels of  oil.  Brown  died  before  the  certificates  reached  the  specified  price. 
Ralston  afterwards  made  an  assignment  fur  the  benefit  of  his  creditors,  and 
Tiuby  became  his  assignee.  Mosgrove  and  Pollock,  acting  as  Brown's  ad- 
mi  nistratora,  waited  until  the  market  price  of  the  oil  exceeded  the  specified 
price,  and  then  sold  the  certificates  delivered  by  Ralston  for  $870.31  in  excess 
of  the  debt,  and  6  per  cent,  interest,  after  paying  the  charges  specified  in  the 
contract.  By  the  laws  of  Pennsylvania,  (Brightly,  Purd.  Dig.  tit.  "Interest, " 
§  1,)  "the  lawful  rate  of  interest  for  the  loan  or  use  of  money,  in  all  cases 
where  no  express  contract  shall  have  been  made  for  a  less  rate,  shall  be  six 
per  cent,  per  annum."  Plaintiff  sued  for  this  sum  of  $870.31.  claiming  that  it 
was  usurious  interest,  and,  being  defeated  below,  brings  error. 

McCain  <&  Leason^  for  plaintiff  in  error.  E.A.  Golden,  H.  L,  Golden,  and 
James  P.  Colter,  for  defendants  in  error. 

Paxson,  J.  The  learned  judge  of  the  court  below  entered  judgment  In  fa- 
vor of  the  defendant  upon  the  special  verdict.  In  this  there  was  no  error. 
The  contract  between  Brown  and  Ralston,  while  resembling,  somewhat,  a 
contract  for  the  loan  of  money,  was  not  so  in  substance.  It  was  practically 
a  venture  or  speculation  in  oil,  with  capital  to  be  furnished  by  Brown.  If 
unsuccessful,  tiiat  is,  if  oil  never  reached  $1.15  per  barrel,  the  loss  fell  on 
Brown;  if  successful.  Brown  was  to  get  his  money  back,  with  7  per  cent,  in- 
terest. In  other  words,  he  risked  the  capital  with  the  chance  of  selling  1  per 
cent,  above  legal  interest  as  profit.  We  do  not  see  any  taint  of  usury  in  this. 
It  is  settled  law  that  when  the  promise  to  pay  a  sum  above  legal  interest  de- 
pends upon  a  contingency,  and  not  upon  the  happening  of  a  certain  event, 
the  loan  is  not  usurious.  This  was  decided  in  Railroad  Co.  v.  Stichter,  11 
Wkly.  Notes  Cas.  325.  And  see,  also,  Spain  v.  Hamilton's  Adm'r,  1  Wall. 
604;  Corcoran' s  Case,  Id.  604.  In  Philip  v.  Kirkpatrick,  Add.  124,  the  prin- 
ciple is  thus  stated:  "If  money  be  lent  payable  on  a  contingency,  which  may 
never  happen,  as  the  arrival  of  a  ship,  more  than  legal  interest  may  be  re- 
served on  the  payment;  and  it  is  not  usury,  for  the  lender  risks  the  loss  of 
the  whole."    Judgment  affirmed. 
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McIntire  et  ah  v.  Westmoreland  Coal  Co. 

(Supreme  Court  of  Permaylvania,    January  3, 1888.) 

1.  Action-— By  Lite-Tbnant  and  Remaindbr-Ma.n  for  Injury  to  Estatb. 

A  life-tenant  and  remainder-man  may  join  in  an  action  for  an  injury  to  land  which 
affects  both  the  posseaaion  and  the  fee-simple. 
3.  Same— Form  of  Action— Casb— Pleading. 

The  life-tenant  and  remainder-man  sued  in  case  for  an  injury  to  land.  An  amended 
declaration  containing  counts  in  tre8i>a88  was  filed.  Held,  that  case  was  the  proper 
action,  and  the  declaration  must  be  sustained  if  it  contains  a  single  good  count. 

Error  to  court  of  common  pleas,  Westmoreland  county. 
Welty  McCallogh  and  Wentling  dt  Miller^  for  plaintiffs  in  error.     Mar- 
cTiand  <&  Qaither  and  Moorliead  <&  Head,  for  defendants  in  error. 

Paxson»  J.  This  was  a  joint  action  on  the  case,  brought  in  the  court  be- 
low by  Samuel  P.  McIntire  and  Jane  McIntire  agninst  the  Westmoreland  Coal 
Company.  The  plaintiffs  were  the  owners  of  a  piece  of  land  of  about  half  an 
acre  in  Westmoreland  county,  upon  which  was  erected  an  hotel  and  other 
buildings.  The  surface  of  said  land  was  underlaid  with  a  valuable  vein  of 
coal.  It  is  alleffed  that  the  defendant  company  owned  all  the  land  surrounding 
the  lot  of  the  plaintiff,  and,  in  the  course  of  its  mining  operations,  had  mined 
and  taken  away  all  the  coal  beneath  the  surface;  that  they  had  so  negligently 
mined  the  same  as  to  leave  insufficient  props,  by  means  of  which  the  surface 
had  cracked  in  many  places;  and  that,  by  reason  thereof,  a  valuable  well  of 
water  on  the  premises  had  been  destroyed.  It  appeared  that  Jane  McIntire. 
one  of  the  plaintiffs,  had  a  life-esUite  in  said  premises,  and  that  Samuel  P. 
McIntire,  the  other  defendant,  was  the  remainder-man.  As  before  stated, 
the  action  was  joint,  and  they  counted  for  the  entire  damages  done  to  the  prop- 
erty by  reason  of  the  alleged  unlawful  acts  of  the  defendant  company.  The 
narr  as  originally  filed  was  in  case.  An  amended  narr  was  subsequently  filed, 
containing  several  counts  in  trespass  vi  et  armis.  Subsequently  a  motion  was 
made  to  quash  the  writ  and  narr.  We  do  not  know  the  precise  ground  upon 
which  this  motion  was  made,  as  we  are  not  furnished  with  a  copy  of  it.  It 
was  treated  in  the  argument  and  the  paper  books,  however,  as  in  the  nature 
of  a  special  demurrer,  and  the  ground  of  it  a  misjoinder  of  parties.  The  court 
below  quashed  both  writ  and  narr,  and  turned  the  plaintiff  out  of  court.  There 
can  be  no  doubt  that  the  life-tenant  might  have  brought  her  action  of  trespass 
for  the  disturbance  of  her  possession,  and  the  remainder-man  might  have 
brought  an  action  on  the  case  for  the  injury  to  the  reversion.  That  is  not 
the  question,  however.  We  are  to  consider  whether  they  had  the  right  to 
Join,  and  in  one  action  recover,  the  injuries  to  the  possession  and  the  remain- 
der. We  may  observe  here  that  w*e  are  unable  to  see  how  such  joinder  could 
possibly  injure  the  defendant.  A  recovery  in  such  suit  would  be  a  bar  to  any 
subsequent  action  by  either  for  the  same  cause.  Aside  from  that,  the  defend- 
ant will  have  to  incur  the  risk  of  having  to  pay  more  money  with  two  actions 
than  with  one,  besides  additional  costs.  The  only  inconvenience  in  the  case 
which  we  can  see  would  be  the  difficulty  of  apportioning  the  damages,  in  case 
of  a  recovery,  between  the  life-tenant  and  the  remainder-man.  But  this  is  a 
difficulty  with  which  the  defendant  has  no  concern.  It  would  be  protected 
In  any  event.  The  law  abhors  circuity  and  multiplicity  of  action.  In  the 
somewhat  analogous  case  of  the  assessment  of  damages  for  land  taken  by  a 
railroad  company  by  virtue  of  the  right  of  eminent  domain,  the  law  permits 
all  the  damages  to  be  assessed  upon  one  petition,  whether  such  damages  be 
sustained  by  the  tenant  for  years,  tenant  for  life,  or  remainder-man.  It  is 
true,  this  is  a  statutory  proceeding,  and  we  are  not  embarrassed  in  such  cases 
by  tlie  refined  distinctions  of  the  common  law  in  regard  to  pleading  and  forms 
of  actions. 
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If  there  is  a  single  count  in  the  narr  that  can  be  sastained,  the  writ  should 
not  have  been  quashed.  It  is  not  enough  to  show  that  some  of  the  counts 
are  in  case,  while  the  counts  in  the  amended  narr  sound  in  trespass.  If  it  be 
true,  as  assumed  by  the  court  below,  that  the  mine  was  unopened  when  the 
life-estate  commenced,  and  that  the  life-tenant  had  therefore  no  interest  in 
it,  the  fact  remains  that  she  had  an  interest  in  the  surface  and  the  well  of  wa- 
ter, and  to  the  extent  these  were  injured  she  had  a  right  of  action.  That  ac- 
tion might  have  been  trespass,  in  wliich  she  would  be  entitled  to  recover  for 
the  actual  injury,  and  also  damages  for  the  force  employed,  according  to  the 
circumstances;  or  she  might  have  waived  the  force,  and  sued  in  case,  where 
her  damages  would  be  limited  to  the  actual  injury.  A  recovery  in  either  form 
of  action  would  be  a  bar  to  an  action  for  the  same  cause  in  another  form;  as 
when  the  trespass  is  waived,  and  assumpsit  or  trover  is  brought,  either  would 
bar  an  action  of  trespass.  So,  trover  or  replevin  may  be  concurrent  remedies, 
and  one  action  would  bar  the  other.  Van  Dresor  v.  King,  34  Pa.  St.  201,  and 
cases  there  cited.  The  acts  alleged  in  the  narr  were  an  injury  both  to  the 
possession  and  the  freehold.  Moreover,  the  injury  was  joint, — a  single  act, 
which  affected  both,  the  plaintiffs,  though  in  different  degree.  Under  the  cir- 
cumstances, S.  P.  Mclntire  being  out  of  possession,  and  the  injury  affecting 
both,  tliey  were  compelled,  in  bringing  a  joint  action,  to  sue  in  case.  This 
does  the  defendant  no  injury.  It  does  not  in  any  way  interfere  with  the  ev- 
idence they  may  have  by  way  of  defense;  nor  does  it  subject  them  to  any  risk 
of  a  second  or  other  action  for  the  same  cause. 

We  are  of  opinion  that  it  was  error  to  quash  the  writ  and  declaration.  The 
writ  is  entitled  to  stand,  and  the  narr  can  be  moulded  to  suit  the  exigencies 
of  the  case.    Judgment  reversed,  and  s^  procedendo  awarded. 


Brinser  v.  Anderson  et  al. 
(Supreme  Covat  of  Pennsylvania.    January  8, 1888.) 

1.  E/BOFMBNT— AdVBRSB  POSSBBSION— ESTOFPEL  TO  ASBVKT. 

In  ejectment,  plaintifl,  claiming  title  under  a  parol  contract,  had  for  20  years 
maintained  possession,  though  the  purchase  money  had  not  been  paid  in  full,  when 
he  entered  into  a  contract  of  lease  with  the  grantee  of  the  party  with  whom  the  pa- 
rol contract  was  made.  Held,  that  as  the  evidence  did  not  show  an  intent  on  the 
part  of  plaintiff  to  abandon  his  claim  under  the  contract  of  purchase,  and  there  was 
evidence  tending  to  show  that  the  lease  was  security  for  the  purcnaso  money  ad- 
vanced by  such  grantee,  plaintiff  was  not  estopped  to  assert  his  claim. 

2.  Sahb—Possession  as  Noticb  to  Purchaser. 

Where  one  is  in  possession  of  real  estate,  claiming  under  a  parol  contract  of  sale, 
and  also  under  a  lease,  one  who,  without  knowledge  of  the  lease,  purchases  the  land 
from  the  holder  of  the  logal  title  is  chargeable  with  notice  of  any  equities  the  one 
in  possession  may  have  in  the  land. 
8.  Same— Authority  of  Heir  to  Convey— Burden  of  Proof. 

In  ejectment,  plaintiff,  claiming  under  a  parol  contract,  entered  into  with  one  of 
a  number  of  heirs,  must,  to  maintain  his  title,  show  the  authority  of  the  heir  to  act 
for  the  others. 

Error  to  court  of  common  pleas,  Dauphin  county ;  J.  "W.  Simonton,  Presi- 
dent Judge. 

A.  /.  Herr  and  /.  C,  McAlai-ney,  for  plaintiff  in  error.  Flemming  <fe  Mo 
Carrell,  for  defendants  in  error. 

Glare,  J.  It  is  agreed  that  John  Snyder  owned,  and  died  seized  of,  the 
premises  in  dispute.  Both  parties  rely  on  this  common  source  of  title.  The 
plaintiffs,  on  tlie  one  hand,  are  the  heira  at  law  of  John  Anderson,  deceased; 
who,  they  allege,  in  his  life-time,  in  the  year  1857,  purchased  the  premises 
under  a  parol  contract  from  the  heirs  of  John  Snyder,  then  deceased ;  and  their 
claim  is  that  this  parol  contract  has  been  so  far  in  part  executed  as  to  render 
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it  unjust  and  inequitable  to  rescind  the  same.  The  defendant,  on  the  other 
hand,  claims  under  a  regularly  executed  conveyance  from  the  heii-s  of  Snyder 
to  J.  Hoffman  Hershey,  dated  twenty-second  November,  1858,  and  under  deed 
from  Hershey  to  him,  dated  August  19,  1884;  he  denies  that  any  such  parol 
sale  WHS  made;  and  that  if  it  hiid  been,  the  defendant  purchased  without  no- 
tice of  it;  and,  further,  that,  if  any  such  equitable  right  or  title  ever  existed, 
it  was  subsequently  abandoned  and  nullified  by  an  agreement  to  take  the 
premises  under  a  lease  at  a  certain  yearly  rent. 

The  first  question  arising  in  the  case,  therefore,  is  whether  or  not,  if  the 
evidence  is  believed,  a  parol  contract  has  been  establislied  by  suflScient  proof, 
and  enough  shown  to  take  the  c-ase  out  of  the  statute  of  frauds.  This  was  a 
question  of  law  for  the  court  below,  and  is  for  our  consideration  here.  Ocer- 
meyer  v.  Koemer,  81*  Pa.  St.  517.  To  establish  a  parol  contract  for  the  sale  of 
land,  and  take  it  out  of  the  statute  of  frauds,  the  existence  of  the  contract 
and  its  terms  must  be  shown  by  full,  complete,  satisfactory,  and  indubitable 
proof;  the  evidence  must  define  the  boundaries  and  fixtlie  consideration;  ex- 
clusive and  notorious  possession  must  have  been  taken  under  it,  and  contin- 
uously maintained;  and  the  contract  must  have  been  so  far  in  part  performed 
that  compensation  in  damages  would  be  inadequate,  and  rescission  inequitiible 
and  unjust.  Hart  v.  Carroll,  85  Pa.  St.  508.  In  Jamison  v.  Dimock,  95 
Pa.  St.  52,  it  was  held,  however,  tliat  in  the  case  of  a  parol  sale  for  a  money 
consideration,  fully  paid  according  to  the  contract,  where  the  possession  was 
taken  and  continuously  held  in  pursuance  thereof,  it  is  not  essential  that  the 
improvements  should  be  such  as  could  not  be  compensated  in  damages;  that 
the  equities  of  the  vendee  miglit  rest  upon  other  equally  available  grounds. 

In  the  case  at  bar,  the  parol  agreement  is  alleged  to  have  been  made  by 
Washington  R.  Snyder,  one  of  the  heirs,  in  his  own  behalf,  and  "represent- 
ing" the  remaining  heirs  of  John  Snyder, 'deceased.  Who  the  remaining 
heirs  were,  does  not  distinctly  appear  in  the  proofs.  The  defendants  n*ad  in 
evidence  the  deed  to  J.  Howard  Hersliey,  purporting  to  be  from  the  heirs  and 
legal  representatives  of  John  Snyder,  deceased;  and,  from  the  note  made  of  it 
in  the  evidence,  it  would  seem  that  he  left  at  least  four  children  and  heira, 
viz.,  Washington  R.  Snyder,  Maria,  intei married  with  Christian  Fisher,  Sa- 
rah, intermarried  with  John  Winiiagle,  and  Catherine,  intermarried  with  one 
Suavely.     Whether  or  not  there  were  any  others  does  not  appear. 

It  is  undoubtedly  true  that  there  was  a  contract  for  the  sale  of  this  lot  by 
Washington  R.  Snyder  to  John  Anderson,  made  in  the  year  1857.  The  re- 
ceipt, dated  twenty-second  October,  1857,  taken  with  the  other  evidence  in 
the  case,  is  full  and  complete  on  this  point.  The  terms  of  the  contract  are,  we 
think,  sufficiently  sliown.  The  lot  is  described  as  "No.  258  in  the  Borough 
of  Middletown;"  which  may  be  regarded,  perhaps,  as  a  proper  designation  of 
the  boundaries.  The  consideration  was  ^00,  a  considerable  part  of  which,  if 
not  all,  was  shown  to  have  been  paid.  Possession  was  taken  immediately 
after,  and  in  pursuance  of  the  purchase,  and  a  dwelling-house  was  erected 
upon  it.  The  possession  was  open  and  notorious,  and  was  continuously 
maintained  for  many  years,  and  until  legal  proceedings  were  instituted  to  test 
the  title.  But  how,  and  by  what  authority,  did  Washington  R.  Snyder  rep- 
resent his  sisters  in  the  sale?  Was  he  their  attorney  in  fact,  regularly  con- 
stituted, or  was  he  their  agent  by  parol  merely?  He  might,  perhaps,  enter 
into  a  parol  contract  in  respect  to  his  own  interest;  but  could  he  without  au- 
thority bind  his  sisters?  They  were  not  present;  they  do  not  appear  to  have 
participated  in  the  sale  or  to  have  approved  it  after  it  was  made.  It  does  not 
appear  that  they  received  any  portion  of  the  purchase  money,  or,  indeed,  that 
they  ever  knew  any  such  contract  was  made,  at  le<ist  until  after  their  con- 
veyance to  Hershey.  We  are  not  to  presume  that  Washington  R.  Snyder  had 
power  to  sell  his  sistei*s'  shares  simply  beciiuse  he  assumed  to  have  it;  and.  if 
he  had  not  the  power,  his  contract  to  that  effect  was  of  no  validity  wliatever 
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as  to  them ;  it  was  just  as  if  it  had  never  been  made,  and  there  is  not  the 
slightest  proof  that  any  such  power  existed. 

The  transaction  in  question  occurred  nearly  30  years  ago,  during  nearly  all  of 
which  time  the  plaintiffs  had  been  in  possession  under  claim  of  title.  It  oiin- 
not  be  expected,  perhaps,  after  this  great  lapse  of  time,  that  the  proof  should 
be  as  precise  as  if  It  related  to  a  recent  occurrence;  but  a  person  pnrcliasing 
real  property  knows,  or  ought  to  know,  that  the  law  requires  tl»e  evidence  of 
his  title  to  be  in  writing.  The  burden  of  proof  is  therefore  upon  him.  The 
delay,  as  in  this  case, is  frequently  his  own  fault;  and  this  stringent  but  salu- 
tary rule  of  evidence  will  not  generally  be  relaxeil  in  his  favor.  It  was  in- 
cumbnt,  therefore,  upon  the  plaintiffs  not  only  to  establish  the  existence  of 
a  contract  made  by  Washington  R.  Snyder,  and  the  terms  of  that  contract, 
but  also  his  authority  for  making  the  same.  But,  assuming  that  on  the  re- 
trial of  this  case  pix)of  may  be  made  of  the  anthority  of  Washington  R.  Sny- 
der to  represent  his  sisters  in  the  sale,  we  come  next  to  consider  the  question 
as  to  the  effect  of  the  written  agreement  made  between  Hershey  and  Amler- 
Bon  on  the  thirtieth  of  December,  1875.^ 

It  is  contended  on  the  part  of  the  defendant  that  this  writing  was  an  aban- 
donment of  any  equity  Anderson  may  have  acquired  under  the  parol  purchase 
alleged;  and  tliat  he  and  his  heirs  are  thereby  estopped  from  claiming  any 
title  to  the  lot.  The  lease  was,  undoubtedly,  evidence  of  abandonment;  and 
was,  with  all  the  other  evidence  in  the  case,  for  the  consideration  of  the  jury; 
but  it  c;mnot  be  set  up  as  an  estoppel.  Hei^shey  was  the  holder  of  the  legal 
title.  Anderson  had  for  18  years  made  default  in  the  payment  of  the  pur- 
chase money;  and  it  was  Hershey's  clear  right,  by  an  equitable  ejectment  at 
any  time,  to  rescind  the  contract  and  recover  the  possession.  But  he  might 
contract,  in  the  form  of  a  lease  or  otherwise,  with  the  defaulting  vendee,  for 
the  continuance  of  his  possession  for  fixed  periods  of  time,  on  terms  a;?reed 
upon,  the  rent  to  be  applied  to  the  interest  or  principal  of  the  purchase  money. 
Abandonment  includes  both  the  Intention  to  abandon  and  the  external  net  by 
which  that  intention  is  carried  into  effect.  Intent  is  the  essence  of  the  act ;  and 
therefore  the  facts  are  in  each  particular  case  for  the  jury.  Clemmen's  Lessee  v. 
GotshalU  4  Yeates,  330;  AtrJiison  v.  McCullHsk,  5  Wall.  13;  Heath  v.  Biddh, 
9  Pa.  St.  273;  Kunkel  v.  Wolf  ember  ger,  6  Watts.  126.  Very  similar  to  tliis  is 
the  case  last  cited.  There  the  owner  of  the  equity  of  re<leniption  executed  a 
lease  of  the  mortgaged  premises  to  the  mortgaj^ee,  covenanting  to  pay  to  him 
an  annual  rent  of  ^24,  together  with  the  taxes  and  repairs.  It  was  argued  In 
that  case,  as  it  is  in  this,  on  the  one  hand,  that  the  acceptance  of  tlie  lease  was 
a  relinquishment  of  the  equity;  on  the  other  hand,  it  was  contended  that  the 

*Thi8  agreement,  made  the  thirtieth  day  of  December,  A.  D.  1875,  between  J.  Hoff- 
man Hei-shey,  of  West  Hempfield  township,  Lancaster  county,  and  state  of  Fennsyl- 
vania,  of  the  one  part,  and  John  Anderson,  of  Middletown,  Dauphin  county,  of  the 
other  port,  witnesseth,  that  the  said  J.  Hoffman  Hershey  doth  lease  and  let  unto  the 
said  John  Anderson  all  that  certain  house,  out-buildings,  and  lot  of  ground  numbered 
258,  being  a  comer  lot  and  fronting  on  Market  street,  and  now  in  the  occupancy  of  said 
John  Anderson,  situate  in  the  borough  of  Middletown,  in  the  county  of  Dauphin,  to 
have  and  to  hold  the  said  premises,  monthly,  if  the  said  John  Anderson  shall  prove  him- 
self satisfactory  to  the  said  J.  Hoffman  Hershey,  and  if  not  the  said  J.  Hoffman  Hershey 
hereby  reserves  the  right  to  remove  the  said  John  Anderson  and  family,  with  his  goods, 
from  the  house  and  premises,  as  a  tenant  at  wUl,  at  any  time  during  said  term.  The 
said  John  Anderson  hereby  promising  and  agreeing  to  pay  as  rent,  for  each  month,  in 
advance,  the  sum  of  $3,  commencing  on  Apnl  1,  A.  D.  1876,  upon  the  conditions  afore- 
said, and  also  p^  all  taxes  assessed  on  said  property  during  the  occupancy  of  the 
same.  The  said  John  Anderson  agrees  also  to  do  such  labor  or  work  (at  the  customary 
wages)  as  the  said  J.  Hoffman  Hershey  shall  direct  him  to  do.  He  shall  suffer  no  dam- 
ages to  be  done  whilst  occupying  said  premises,  nor  do  any  himself,  but  agreeing  peace- 
ably, at  any  time,  as  hereinbefore  reserved,  to  yield  up  the  premises  to  the  said  J.  Hoff- 
man Hershey,  or  his  agent,  etc. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and  year  afore- 
said. J.  Hoffman  Hersuev.     II.  s. J 

JonK  Anderson.  [i^.  s.j 
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lease  was  only  a  mode  adnpted  for  securing  the  possession  for  a  definite  time, 
and  providing  for  tlie  interest  in  the  form  of  rent,  and  that  whether  it  was  or 
was  not  was  for  the  jury.  Chief  Justice  Gibsok,  delivering  tlie  opinion  of 
the^ court,  said:  "Tiie  only  original  thing  in  the  cause,  and  it  is  not  of  diffi- 
cult solution,  IS  the  effect  of  the  lease  from  one  of  the  defendants  to  the  gran- 
tor, under  whose  title  the  plaintiff  claims,  which  is  said  to  be  a  decisive  cir- 
cumstance, eitlier  to  rebut  tlie  alleged  mortgage  originally,  or  to  dissolve  the 
relation  created  by  it,  if  it  ever  existed ;  and  that  is  a  matter  of  law  for  the 
court.  But  why  should  the  relation  of  landlord  and  tenant  be  thought  incon- 
sistent with  that  of  mortgagor  and  mortgagee?  Without  it,  a  mortgagor  is 
an  occupant  liable  to  be  turned  out  at  a  mementos  warning;  and  it  is  h^  to 
imagine  why  a  stipulation  for  a  certain  term,  at  a  rent  equivalent  to  the  in- 
terest, may  not  be  reconciled  to  the  intention  of  the  principal  contract. " 

If  a  lease  under  such  circumstances  was  not  inconsistent  with  the  relation 
between  mortgagor  and  mortgagee,  we  cannot  see  how  it  could  be  supposed 
to  be  inconsistent,  under  like  circumstances,  with  the  relation  of  vendor  and 
vendee.  We  think  the  court  was  right,  therefore,  in  submitting  to  the  jury 
'*  whether  Hershey  took  the  deed  from  Snyder  in  the  interest  of  Anderson,  and 
to  enable  Anderson,  by  paying  the  $150,  on  the  footing  of  the  lease,  to  obtain 
title  to  the  lot."  *'If  Anderson  in  making  this  lease, "  says  the  learned  court, 
''and  Hershey  in  taking  the  lease,  did  not  intend  that  Anderson  was  acknowl- 
edging that  he  had  no  title  to  the  property,  but  it  was  fot  the  purpose  of  car- 
rying out  that  arrangement,  and  of  securing  the  payment  of  the  $150,  the 
giving  of  the  lease  would  not,  as  a  pure  matter  of  law,  prevent  Anderson  or  his 
heirs  from  setting  up  a  claim  of  title;  and  we  leave  to  you  to  determine  what 
his  intention  was,  from  all  the  facts  in  the  case,  in  the  giving  of  the  lease." 
There  was  evidence  in  the  cause  from  which  the  jury  might  well  find  that  An- 
derson did  not  intend,  by  the  execution  of  the  lease,  to  abandon  his  title.  He 
seems  to  have  regarded  the  deed  to  Hershey  as  collateral  security  for  the  $150, 
which  Hershey  advanced  in  discharge  of  the  purchase  money;  and  Hershey 
himself,  if  the  testimony  of  George  Anderson  and  Amanda  Harley  is  believed, 
regarded  the  $150  as  a  loan  to  Anderson  for  the  purpose  stated.  Upon  the 
evidence  of  these  witnesses,  although  there  was  certainly  much  countervail- 
ing proof,  the  court  could  not  do  otherwise  than  submit  the  question  to  the 
jury. 

But  it  is  said  that  Brinser  was  a  bonaflde  purchaser,  withotkt  notice  of  any 
equity  in  Anderson;  and  therefore  his  title  is  not  affected  by  it.  This  would 
seem  to  be  true,  unless,  by  the  possession  of  \nderson,  Brinser  waa  put  upon 
inquiry  as  to  the  title  under  which  the  possession  was  maintained.  Ander- 
son was,  at  the  time,  in  possession  under  the  terms  of  the  paper  which  has 
been  denominated  a  'Mease;"  and  if  Brinser  had  actual  knowledge  of  the  lease, 
and  had  no  knowledge  of  the  facts  relating  to  its  execution,  it  is  probable  un- 
der the  ruling  of  this  court  in  Leach  v.  Ansbacher^  55  Pa.  St.  85,  he  might  be 
regarded  as  an  innocent  purchaser.  "Nothing  in  the  transaction,"  says  Mr. 
Justice  Thompson,  in  the  case  last  cited,  "gave  the  least  sign  to  put  the  pur- 
chaser upon  inquiry.  The  possession  will,  it  is  admitted;  but  when  the  party 
is  in  possession  under  a  lease,  that  knowledge  of  the  lease  diapenses  with  the 
inquiry  of  how  the  possession  is  held.  That  knowledge  the  agent  had,  and 
of  the  very  terms  of  the  lease.  That  was  enough  for  him.  He  was  not  bound 
to  inquire  of  the  tenant  in  possession  if  the  lease  was  fair  or  fraudulent,  or 
whether  there  was  a  trust  notwithstanding."  Sedg.  Vend.  889;  Hood  v. 
Fahnestocky  1  Pa.  St.  474.  But  there  is  not  the  slightest  evidence  iii  this 
case  that  Brinser  knew  of  the  lease;  and  we  are  not  to  assume  a  fact  that 
has  not  been  proved.  If  he  had  no  knowledge  of  the  lease,  then  plainly  tlie 
possession  put  him  upon  inquiry  as  to  the  ground  of  that  possession;  and  he 
is  chargeable,  constructively,  with  the  knowledge  of  every  fact  which  due 
and  proper  inquiry  would  have  brought  to  light.    Leonard's  Appeal^  94  Pa. 
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St.  168.    The  possession  of  Anderson  was  notice  of  the  title  under  which  that 
possession  was  maintained. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Matson's  Ford  Bridge  Co.  t>.  Commonwealth. 
(Supreme  Cowrt  of  PenneyVvania,    January  8, 1888.) 

Corporations— PROFi'r&—PBOCBED8  of  Propbrtt  Taken  fob  Public  Ubis— Taxation. 
A  bridge  owned  by  an  incorporated  company  was  declared  a  county  bridge  by  ap< 
propriate  proceedings,  and  the  company^s  damage  was  assessed  at  a  much  greater 
sum  than  the  amount  of  its  capital  stock,  and,  when  paid,  the  surplus  was  divided 
among  the  stockholders.  HM,  that  the  surplus  was  of  the  nature  of  profits,  and 
was  a  proper  measure  of  the  tax  to  be  levied  upon  the  capital  stock. 

Brror  to  court  of  common  pleas,  Dauphin  county;  J.  W.  Simonton,  Presi- 
dent Judge. 

This  was  an  appeal  by  the  Matson's  Ford  Bridge  Company  to  the  court  of 
common  pleas  from  the  auditor  generaPs  settlement  for  taxes  upon  the  capi- 
ta) stock  of  the  company.  The  court  of  common  pleas  sustained  the  auditor^s 
settlement,  and  the  company  brings  error. 

Weiss  i&  Gilbert  and  James  Boyd,  for  plaintiff  in  error.  Kirkpatrick  & 
Sanderson,  for  defendant  in  error. 

Clark,  J.  The  defendants,  in  pursuance  of  an  act  of  assembly  of  seventh 
May,  1882,  (P.  L.  1831-32,  p.  528,)  and  the  several  supplements  thereto, 
erected,  and  for  many  years  have  maintained,  a  bridge  across  the  Schuylkill 
river  at  Matson's  Ford,  Conshohocken,  in  Montgomery  county.  The  capital 
stock  of  the  company  was  M5,000,  all  of  which  was  paid  in.  Under  the  act 
of  eighth  May,  1876,  (P.  L.  p.  131,)  and  its  supplements,  proceedings  were 
had  to  declare  the  bridge  a  county  bridge.  Viewers  were  appointed,  who  re- 
ported In  favor  of  the  applicants;  and  that,  by  means  of  the  taking  of  the 
bridge  for  public  purposes,  the  president,  managers,  and  company  of  the 
Schuylkill  bridge  at  Matson's  Ford  would  sustain  damage  to  the  amount  of 
^75,000.  The  report  was  subsequently  approved  by  the  grand  jury,  with  tlie 
concurrence  of  the  court;  and  on  the  twelfth  of  June,  1886,  the  county  com- 
missioners took  possession  of  the  bridge,  and  caused  the  collection  of  tolls 
to  cease,  having  first  paid  to  the  bridge  company  the  $75,000  damages.  On 
tlie  fifteenth  of  September,  1886,  the  auditor  general,  with  tlie  approval  of  the 
state  treasurer,  under  the  provisions  of  the  act  of  seventh  June,  1879,  made 
a  settlement  for  taxes  upon  the  capital  stock  of  the  bridge  company,  embrac- 
ing a  tax  of  j$l,500,  being  at  the  rate  of  83^  mills,  on  the  ground  that  the 
company  had  divided  among  the  stockholders  $30,000  out  of  the  sum  realized 
from  the  sale  of  the  company's  property  in  excess  of  the  amount  paid  in  in 
capital  stock,  which  was  alleged  to  be  a  dividend  of  66}  per  cent,  on  their 
capital  stock.  An  appeal  was  taken  to  the  common  pleas  of  Dauphin  county, 
and  the  settlement  was  by  that  court  sustained.  The  error  assigned  Is  the 
decree  of  the  court  sustaining  this  item  in  the  settlement. 

It  is  clear  that  $75,000  was  awarded  to  the  company  as  the  value  of  its 
property.  The  award  was  of  damages,  but  the  damages  were  necessarily 
computed  upon  the  value  of  the  private  property  which  had  been  taken  and 
applied  to  the  public  use.  The  transaction  between  the  state  and  the  com- 
pany, under  the  act  of  eighth  May,  1876,  cannot,  perhaps,  be  characterized  as 
a  sale;  but  the  title  to  the  bridge  property  passed  from  the  company  to  the 
commonwealth  under  it,  as  it  would  under  a  contract  of  sale.  The  common- 
wealth had  a  right  to  take  the  property  for  public  use  by  paying  the  price 
which  might  be  placed  upon  it  by  viewers  appointed  for  that  purpose  pur- 
suant to  law.  The  franchise  of  the  company  was  rendered  wholly  valueless 
by  the  erection  of  a  free  bridge,  and  the  company  was  obliged  to,  and  did 
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at  once,  discontinue  the  corporate  business.  The  value  of  the  bridge,  and 
also  of  the  fraiKthise,  which  was  tlius  destroyed,  is  represented  in  the  award 
of  $75,000.  Montgomery  Co.  v.  Schuylkill  Bridge,  16  Wkly.  Notes  Cas. 
267.  Tliis  action  of  the  company  would  not  ordinarily  eflPect  a  technical  dis- 
solution; but  it  was  the  undoubted  right  of  a  merely  business  corporation, 
when  its  property  was  appropriated  to  public  uses,  to  wind  up  its  affairs, 
and,  after  payment  of  its  debts,  to  distribute  its  property  among  the  holders 
of  the  stock.  The  distribution  is  in  all  respects  the  same  as  if  made  on  an 
actual  legal  dissolution.  The  stockholder  were  entitled— j^t'r^^  to  receive 
the  amount  of  their  capital  stock;  and,  second,  their  proportion  of  the  surplus 
according  to  the  number  of  shares  held  by  them  respectively.  This  surplus 
while  the  bridge  was  in  operation  was  in  some  sense,  perhaps,  part  of  the 
capital;  but  when  the  time  came  for  a  distribution  it  was  clearly  a  surplus  of 
profits  arising  out  of  the  business,  either  from  an  accumulation  of  undivided 
gains,  or  from  the  general  appreciation  of  the  property.  The  design  of  the  x 
act  of  1879  is  accurately  stated  by  the  learned  judge  of  the  couit  below :  ''The 
theory  of  the  act  is  that  the  profits  realized  by  the  corporation,  whether  di- 
rectly arising  from  its  operations  from  year  to  year,  or  from  the  inc^r^ease  in 
the  value  of  its  property  from  whatever  cause,  will  sooner  or  later  reach  the 
pockets  of  its  stockholders;  and  that,  when  they  do,  they  furnish  a  fair  meas- 
ure of  the  value  of  the  capital  stock,  and  therefore  of  the  amount  of  tax  which 
it  ought  to  pay."  The  tax  is  on  the  capital  stock,  not  on  the  dividends. 
Iron  Co.  V.  Com.,  59  Pa.  St.  104.  The  case  just  cited  was  determined  upon 
the  acts  of  twenty-ninth  May,  1844,  and  twelfth  April,  1859;  the  provisions 
of  which,  however,  were  in  this  respect  similar  to  the  act  of  1879.  The  whole 
sura  distributed  represents  the  actual  value  of  the  shares,  but  their  value  for 
taxation  is  to  be  fixed  by  the  aggregate  of  the  dividends  of  the  profits  made 
or  declared  during  the  fiscal  year.  It  is  not  required,  in  order  to  determine 
the  value  of  the  oipital  stock,  that  the  dividend  shall  be  formally  declared. 
A  profit  made  or  passed  to  the  stockholders  becomes  the  measure  of  the  state 
tax.  The  formal  declaration  of  a  dividend  is  conclusive.  The  company  is 
estopped  by  it,  whether  the  dividend  be  earned  or  not;  but  it  is  not  conclu- 
sive, in  respect  of  the  commonwealth,  that  all  the  earnings  and  profits  of  the 
year  have  been  embraced  in  it.  "The  precise  measure  of  the  value  of  the 
stock  in  each  and  every  year,"  says  the  learnt^d  judge  of  the  court  below, 
"may  not  be  furnished  by  the  dividend  of  that  year.  Thus,  a  corporation 
may  make  a  profit  in  a  given  year  of  sixteen  per  cent.,  and  divide  but  ten. 
In  that  event  its  tax  for  that  year  would  only  be  at  the  rate  of  five  mills  on 
the  par  value  of  its  capital  stock,  instead  of  eight  mills,  as  it  would  have  been 
if  the  sixteen  per  cent,  had  been  divided.  But  the  amount  undivided  will  re- 
main in  the  treasury  of  the  company,  to  be  divided  the  next  or  some  subsequent 
year;  or,  if  invested  by  the  corporation,  will  increase  the  value  of  its  prop- 
erty, and  thus  enable  it  to  make  larger  dividends  in  the  future,  and  conse- 
quently increase  its  rate  of  taxation,  or  to  make  a  stock  dividend  with  a  like 
result,  or  to  divide  a  larger  surplus  among  the  stockholders  when  it  ceases 
business.  In  onQ  form  or  other,  the  profits  will  reach  the  stockholders,  and 
in  doing  so  will  furnish  a  measure  for  the  taxation  of  the  capital  stock." 

Upon  a  full  examination  of  the  whole  case,  we  are  of  opinion  that  the  con- 
clusions of  the  court  below  are  in  accordance  with  the  spirit  and  purpose  of 
the  act  of  1879,  and  that  the  fund  of  $30,000  is  a  profit  which  the  company 
made  in  its  business;  and  as  that  profit  has  been  divided  among  the  stock- 
holders, because  they  are  such,  and  in  proportion  to  the  number  of  shares 
held  by  each,  such  a  transfer  must  be  treated  as  the  making  of  a  dividend, 
the  amount  of  which  declares  the  measure  of  the  tax  to  which  the  capital 
stock  is  subject.    The  judgment  is  afiirmed. 
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Hayman  V.  Pennsylvania  R.  Co. 
(Supreme  Court  of  Pennsylvania,    January  16, 1888.) 

CaRRTBBS— IKJCKT  to  PAS9BNOEB   WHILB  APFBOACHINa  FSBBT-BOAT. 

Plaintiff,  a  passenger,  was  injured  in  passing  from  defendants'  waiting-room  to 
their  ferrv-boat,  by  contact  with  a  swinging  door,  of  ordinary  construction  and  use, 
at  the  end  of  the  passage-way,  which  was  permitted  to  come  violently  against  him 
hj  a  person  moving  in  advance.  Held  that,  as  the  door  was  in  plain  view,  and  of  a 
kmd  not  peculiar  to  defendants*  business  as  carriers,  and  not  part  of  their  machinery 
of  transportation,  plalntiif  must  prove  his  allegations  of  defects,  unfitness,  or  neg- 
ligence, or  suffer  a  nonsuit;  and  there  is  no  prima  fade  presumption  throwing  the 
burden  of  disproving  negligence  upon  the  defendants.' 

Error  to  court  of  common  pleas,  Fbiladelphin  county. 

Trespass  on  the  case  by  Josepli  Hayman  against  the  Pennsylvania  Hailroad 
Company,  for  damages  for  personal  injuries.  Plaintiff  was  nonsuited,  and 
brings  error. 

Jacob  Singer  and  Emanuel  Firth,  for  plaintiff  in  error. 

The  contractual  relation  existing  between  carriers  and  passengers  for  hire 
exacts  of  the  former  the  exercise  of  the  highest  degree  of  care  and  skill,  and 
that  all  means  have  been  taken  beforehand  to  guard  against  all  dangers  that 
may  beset  the  passengers,  as  far  as  human  care  and  foresight  will  go.  Laing 
V.  Colder,  8  Pa.  St.  479;  SulUnan  v.  Railroad,  30  Pa.  St.  234;  Railroad  v. 
Zebe,  33  Pa.  St.  326;  Meier  v.  Railroad,  64  Pa.  St.  226;  Railroad  Co,  v.  Na- 
pheys,  90  Pa.  St.  140;  Railroad  Co,  v.  Anderson,  94  Pa.  St.  358 ;  Steam-Ship 
Co.  V.  Landreth,  102  Pa.  St.  134. 

Jhe  general  rule  thus  stated  is  supported  by  a  multitude  of  authorities  in 
this  and  other  states.  The  duty  arises  out  of  the  contract  to  carry  between 
tbe  carrier  and  the  passenger,  and  is  superadded  by  law  to  the  contract;  and 
when,  in  the  performance  of  this  contract,  a  passenger  is  injured  without  fault 
of  his  own,  the  law  raisesprma/a^i&  a  presumption  of  negligence  and  throws 
on  the  carrier  the  ontLS  of  showing  it  did  not  exist.  See  opinion  of  Mr.  Justice 
Bkll  in  Laing  v.  Colder,  supra.  This  hingnage  was  fully  indorsed  and  af- 
firmed in  subsequent  cases,  and  fully  concurred  in  by  Mr.  .Justice  Gordon  in 
the  more  recent  cfise  of  Railroad  v.  Anderson,  already  cited.  This  doctrine 
also  prevails  in  many  other  states,  and  in  England.  Railroad  Co,  v.  Muwery 
36  Ohio  St.  418;  Railroad  Co.  v.  Walrath,  38  Ohio  St.  462;  Murphy  w.  Rail- 
road Co,,  36  Hun,  199;  Kansas  Pacific  Co.  v.  Miller,  2  Colo.  444;  Scott  v. 
Dock  Co.,  3  Hurl.  &  C.  698. 

Especially  was  this  a  case  for  the  jury  in  view  of  the  evidence  presented, 
that,  immediately  after  the  injury  to  the  plaintiff,  the  defendant  caused  the 
glass  in  the  swinging  doors  to  be  covered  with  thickly  woven  wire.  For  it 
has  been  repeatedly  held  that  where,  after  an  accident,  the  defendant  removes 
tbe  alleged  cause,  it  is,  to  an  extent,  an  admission  that  he  was  in  default.  Rail- 
road  Co.  v.  Taylor,  15  Wkly.  Notes  Gas.  40. 

David  W.  Sellers,  for  defendant  in  error. 

There  was  no  evidence  to  sustain  the  averment  in  the  declaration  which- 
stated  the  cause  of  action  to  be  as  to  the  door  "being  improperly  and  negli- 
gently constructed,  and  being  also  improperly  and  negligently  constructed  in 
part  of  glass."  To  the  contrary,  the  evidence  was  a  passage-way  for  a  single 
file  of  passengers  passing  through  a  door  hung,  as  usual,  with  ordinary  glass. 
As  there  was  no  negligence  proven  against  the  defendant  the  plaintiff  failed 
in  his  action.    Section  255,  liailway  Accident  Law,  1886.  , 

'  A  carrier  of  passengers,  is  held  to  the  exercise  of  the  highest  care  which  human  vig- 
ilance can  give  only  in  respect  to  things  appertaining  to  the  actual  transportation  of  the 
passengers,  and  in  regard  to  the  results  naturally  to  be  apprehended  from  a  failure  so 
to  do.    Morris  v.  Raihoad  Co.,  (N.  Y.)  18  N.  E.  Rep.  455. 
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Williams.  J.  The  complaint  of  the  plaintiff  in  error  in  this  case  is  that 
the  court  below  directed  the  entry  of  a  compulsory  nonsuit  on  the  conclusion 
of  his  evidence.  The  sole  question  for  consideration,  therefore,  is  whether  the 
evidence  was  sufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff.  The 
facts  disclosed  by  it  are  that  the  plaintiff  had  purchased  a  ticket  from  the  de- 
fendant company  entitling  him  to  carnage  from  Philadelphia  to  Burlington. 
New  Jersey,  and  was  proceeding  from  the  ticket  office  to  the  boat  on  which  a 
part  of  the  journey  was  to  be  made.  His  route  was  through  a  long,  narrow 
passage  intended  to  accommodate  persons  passing  in  single  file.  At  the  end, 
near  the  landing,  was  a  door,  the  upper  half  of  which  was  provided  with  glass, 
and  which  swung  either  way,  to  permit  the  passage  of  persons  to  and  from 
the  boat.  The  person  in  front  of  plaintiff  passed  out  at  the  door,  leaving  it  U> 
swing  back  behind  him.  The  plaintiff  put  out  his  hand  to  arrest  his  motion, 
and  push  it  open  again,  and,  instead  of  directing  his  hand  towards  the  frame 
or  wooden  portions  of  the  door,  pushed  it  against  the  glass,  which  broke  under 
the  force  of  the  impact,  and  let  his  hand  through,  cutting  it,  and  inflicting  the 
injury  sued  for.  This  was  the  whole  case,  and  upon  it  the  plaintiff  contends 
that  he  should  have  been  allowed  to  go  to  the  jury  upon  the  ground  that  the 
mere  happening  of  the  injury  raises  prima  facie  SipTeaumpiion  of  negligence, 
and  throws  the  burden  of  disproving  negligence  on  the  carrier.  In  support 
of  this  position,  he  cites  Laing  v.  Colder,  8  Pa.  St.  474,  and  several  ciises  fol- 
lowing it.  The  authority  of  these  cases  is  beyond  question,  but  the  applica- 
bility of  the  rule  established  by  them  to  this  case  is  not.  The  rule  requires 
that  a  carrier  of  passengers  shall  exercise  "the  utmost  degree  of  care  and  dili- 
gence" to  secure  the  safety  of  its  passengers.  To  this  end,  it  must  provide  a 
safe  road-bed,  well-constructed  cars,  engines,  and  skillful,  trustworthy  serv- 
ants to  take  charge  of  the  movement  and  management  of  trains.  All  these 
things  are  under  the  exclusive  control  of  the  officers  of  the  company.  The 
public  have  no  right,  nnd  no  opportunity,  to  interfere  in  regard  to  thera. 
When,  therefore,  a  passenger  is  injured  by  a  collision,  or  other  accident,  while 
on  his  journey,  the  law  presumes  the  accident  to  be  due  to  want  of  proi)er  care 
on  the  part  of  the  company  conducting  the  transportation,  and  puts  the  burden 
of  showing  the  actual  condition  of  the  track,  the  car.  or  other  appliances  in- 
volved in  the  accident,  upon  the  only  party  in  a  condition  to  bear  it,  viz.,  the 
carrier,  which  has  the  exclusive  possession  and  care  of  it.  The  legal  pre- 
sumption takes  the  place  of  the  proof  which  the  injured  person  Is  unable  to 
make,  and  puts  the  carrier  at  once  upon  the  defense.  Laing  v.  Qolder,  supra; 
Meier  v.  Railroad  Co.,  64  Pa.  St.  226:  Railroad  Co.  v.  Afiderson,  94  Pa.  St. 
358.  But  the  reason  ceasing,  the  rule  ceases.  If  an  intoxicated  persoh,  after 
having  purchased  his  ticket  at  a  railroad  station,  should,  on  his  way  out  of 
the  ticket-office,  stumble  upon  a  heated  stove,  and  suffer  serious  injury,  there 
would  be  no  reason  for  excusing  the  injured  man  from  making  out  his  case 
because  he  had  a  railroad  ticket  in  his  pocket,  or  because  the  stove  on  which 
he  fell  belonged  to  a  railroad  company,  or  was  standing  in  a  railroad  station. 
It  was  no  part  of  the  machinery  of  transportation,  and  was  in  no  sense  pe- 
culiar to  the  business  of  the  railroad  company. 

The  same  thing  is  true  of  the  case  in  hand.  The  plaintiff  was  injured  in 
the  waiting-room  or  passage-way  leiiding  to  the  wharf,  by  putting  his  hand 
througli  the  glass  in  the  swinging  door.  The  door  was  no  part  of  the  machin- 
ery employed  for  the  carriage  of  passengers.  It  was  not  built  upon  a  pattern 
peculiar  to  the  defendant  company.  So  far  as  the  pleadings  or  the  plaintiff's 
evidence  enables  us  to  judge,  it  was  constructed  like  the  swinging  doors  to 
be  met  with  in  places  of  business  in  every  part  of  the  country.  It  was  cer- 
tainly visible  to  all  comers  and  goers  passing  between  the  waiting-room  and 
the  boat,  for  it  was  so  located  that  all  passengers  were  obliged  to  push  it  open 
in  passing  to  and  from  the  landing.  If  there  was  anything  in  the  construc- 
tion of  the  door  that  made  it  unfit  for  the  purpose  for  which  it  was  used,  or 


Digitized  by 


Google 


N.  J.]  DOD  V.  PAUL.  817 

the  place  at  which  it  was  located,  it  was  easy  for  the  plaiutifiP  to  show  it  by  a 
multitude  of  witnesses.  There  was  no  reason,  therefore,  for  resorting  to  the 
legal  presumption  of  negligence  in  aid  of  the  plaintiff  *s  case.  The  cause  of  the 
accident  and  the  erection  and  construction  of  the  door  were  as  clearly  Icnown 
to  the  plaintiff  as  to  the  defendant  and  its  employers;  and  it  was  the  duty  of 
the  plaintiff  to  make  out  his  cause  of  action  in  this  case  as  he  would  be  bound 
to  do  if  the  swinging  door  had  been  in  a  hotel  or  store.  Not  having  done  this, 
the  court  was  clearly  right  in  ordering  the  nonsuit.    Judgment  alarmed. 


DoD  et  al.  v>  FauIi  et  al. 

{Court  of  Chancery  of  New  Jersey,    January  8, 1888.)  ^ 

Equttt— Mistake  in  Dbbd— Rbfobmatiow. 

P.  held  a  tract  of  land  in  trust,  equally  for  himself  and  S.  and  D.  It  was  laid  off 
in  lotB,  whioh  were  numbered.  Lots  80,  31,  82,  and  85  were  sold  to  Mrs.  S.  Each 
of  the  three  owners  then  selected  for  himself  four  lots.  D.  selected  26, 27, 28,  and  29. 
S.  selected  84,  85,  88,  and  87.  After  the  lots  had  been  largely  improved,  deeds  were 
made  conveying  to  Mrs.  S.  81,  82,  88,  and  84;  to  D.,  27, 28,  29,  and  80;  and  to  S.,  85, 
86, 87,  and  88.  Afterwards  a  division  was  made  of  the  remaining  lots,  and  28  lots  were 
conveyed  to  D. ;  and  28  to  S.,  including  lot  88,  which  had  been  previously  conveyed 
to  him,— which  gave,  in  all,  to  S.,  81  lots;  to  D.,  82;  and  to  P.,  84.  The  lots  were 
held  as  first  selected  for  17  years,  and  some  reconveyed,  and  largely  improved ;  P. 
superintending  most  of  the  improvemente,  and  never  asserting  title  to  lot  26.  Held 
that  these  facts  show  a  mistake  in  insertuur  the  wrong  lot  numbers  in  the  deeds, 
and  the  parties  have  a  right  to  have  the  deeds  revised  and  corrected.^ 

On  bill  to  revise  and  correct  certain  deeds.  The  facts  fully  appear  in  the 
opinion. 

J<^n  C.  Beason,  for  complainants.    John  8.  Applegate,  for  defendant  Paul. 

MgQill,  Gh.  In  June,  1869,  the  defendant  Mif&in  Paul  purchased  from 
Arthur  V.  Conover  a  tract  of  about  71  acres  of  land  lying  between  the  Shrews* 
bury  river  and  the  ocean  at  Seabright,  in  Monmouth  county.  Before  he  took 
his  deed  and  paid  the  consideration  money,  he  interested  William  W.  Shippen 
and  Samuel  B.  Dod  in  his  venture,  and  obtained  from  each  of  them  one-third 
of  the  consideration  he  was  to  pay  for  the  land.  The  deed  from  Conover  waa 
to  Paul  alone,  and  he,  to  secure  Messrs.  Shippen  and  Dod,  made  a  declaration 
in  writing  that  he  held  the  land  in  trust  for  his  and  their  benefit.  The  pur- 
pose of  the  parties  was  to  divide  the  land  into  seaside  lots,  and  sell  the  lotsi. 
To  accomplish  this  purpose,  they  caused  the  land  to  be  surveyed,  and  then 
mapped  into  lots,  procured  the  Long  Branch  &  Sea-Shore  Kailroad  Company 
to  locate  a  depot  at  about  the  center  of  their  land,  and  agreed  timt  they  would 
each  take  four  of  the  lots,  and  grade  and  build  upon  them  for  their  individual 
use,  and  thus  start  a  settlement  on  their  lands.  At  an  appointed  time,  the 
three  gentlemen  and  the  complainant  Mrs.  Martha  B.  Stevens,  who  is  a  sis- 
ter of  Mi.  Dod,  met  upon  the  land,  and  selected  four  lots  each,  for  the  purpose 
of  improving  them.  As  Mrs.  Stevens  was  to  purchase  the  lots  she  selected,  she 
was  allowed  to  make  the  first  choice.  After  her  selection,  Mr.  Shippen  took 
the  four  adjoining  lots  immediately  noi-th,  and  Mr.  Dod  took  the  four  lots  ad- 
joining immediately  south,  of  those  which  Mrs.  Stevens  had  selected.  At  the 
same  time  Mr.  Paul  chose  four  adjoining  lots  several  hundred  feet  south  of 
Mr.  Dod's  location.  Shortly  after  the  selections  were  made,  the  12  lots  chosen 
by  Mrs.  Stevens  and  Messrs.  Dod  and  Shippen  were  graded  and  built  upon,  at 
considerable  expense,  under  the  personal  supervision  of  Mr.  Paul.    The  lots 

>  As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necessary  to  ob 
tain  a  reformation  of  a  written  instrument,  see  Benson  v.  Markoe,  (Minn.)  83  N.  "W. 
Rep.  88;  Guilmartin  v.  Urauhart,  (Ala.)  1  South.  Rep.  897,  and  note;  Griffith  v.  County 
of  Sebastian,  (Ark.)  8  B.  w.  Rep.  886,  and  note;  Bauey  v.  Insurance  Ck)..  18  Fed.  Rep 
2."^,  256;  Hutchinson  v.  Ainsworth,  (Cal.)  15  Pac.  Rep.  82;  Ahlbom  v.  Wolil,  (Pa.)  oiite. 
700. 
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thus  improved  and  built  uponfor  Mr.  Dod  were  numbered  26, 27, 28,  and  29,  and 
the  lota  improved  and  built  upon  for  Mrs.  Stevens  were  numbered  30, 31, 32,  and 
33,  and  the  lots  improved  and  built  upon  for  Mr.  Shippen  were  numbered  34, 35, 
86,  and  37.  Upon  lot  numbered  26  Mr.  Dod  caused  an  ice-bouse  to  be  erected, 
and  had  Mr.  Paul  personally  superintend  that  work  for  him.  In  October  of 
the  same  year,  when  the  improvements  were  well  advanced,  it  was  proposed 
that  deeds  for  the  improved  lots  should  be  given  by  Mr.  Paul  to  the  persons 
to  whom  they  respectively  belonged;  and  accordingly  three  deeds  were  pre- 
pared, under  the  supervision  of  Mr.  Dod,  which  described  the  improved  prop- 
erty by  reference  to  the  map  of  the  land.  Mr.  Dod  did  not  know  the  map 
numbers  of  the  improved  lots,  and  for  that  reason  left  a  blank  space  in  the 
descriptions  for  the  insertion  of  the  proper  numbers,  and  sent  the  deeds  to 
Mr.  Pahl  with  the  request  that  he  should  properly  fill  the  blanks  and  then  ex- 
ecute the  deeds.  With  his  own  hand  Mr.  Paul  filled  the  blank  in  the  deed  to 
Mr.  Dod  with  the  lot  numbers  27, 28, 29,  and  30,  and  in  the  blank  in  the  deed 
to  Mrs.  Stevens  with  the  lot  numbers  31.  32,  33,  and  34,  and  the  blank  in  the 
deed  to  Mr.  Shippen  with  the  lot  numbers  35,  36,  37,  and  38.  He  thus  in- 
cluded in  the  deeds  lot  numbered  38,  which  had  not  been  graded  and  im- 
proved, and  left  out  lot  numbered  26,  which  had  been  graded,  and  upon  which 
Mr.  Dod*s  ice-house  had  been  erected.  About  this  time.  Mr.  Dod  told  Mr. 
Paul  that  he  (Dod)  wished  two  more  lots,  immediately  south  of  the  lots  he  had 
Improved,  to  build  upon  for  his  mother;  and  thereupon,  with  the  consented 
Messrs.  Paul  and  Shippen,  he  graded  and  built  a  house  upon  lots  numbered 
24  and  25.  In  January,  1882,  after  several  lots  had  been  sold,  the  associate 
agreed  to  divide  their  holdings,  and  thereupon  Mr.  Paul  conveyed  to  Mr.  Dod 
28  lots,  including  the  lots  numbered  24  and  25,  which  Mr.  Dod  had  built  upon 
for  his  mother.  At  the  same  time  he  conveyed  28  lots  to  Mr.  Shippen,  includ- 
ing, as  one  of  the  28  lot  numbered  38,  which  he  had  already,  in  1869,  con- 
veyed to  Mr.  Shippen.  According  to  the  deeds,  Mr.  Shippen  got,  in  all,  31 
lots,  Mr.  Dod  got  §2  lots,  and  Mr.  Paul  got  34  lots.  Lot  numbered  38  was 
twice  deeded  to  Mr.  Shippen,  first  in  1869,  and  again  at  the  division  in  1872. 
By  agreement  with  his  associates,  Mr.  Paul  kept  an  account  of  the  dealings 
with  reference  to  this  land  in  a  book  provided  for  the  purpose.  In  this  book, 
under  date  of  January  30.  1872,  he  enumerated  in  his  own  handwriting  the 
lots  apportioned  to  each  of  the  associates.  Among  those  there  enumerated  as 
belonging  to  Mr.  Dod  is  lot  numbered  26,  and  among  those  there  emunerated 
as  belonging  to  Mr.  Shippen  is  lot  numbered  34.  At  the  division  of  the  lots 
in  1872,  the  declaration  of  trust  was  surrendered  to  Mr.  Paul,  and  was  by 
him  afterwards  destroyed.  In  June,  1876,  Mr.  Shippen  conveyed  to  Mis. 
Mary  P.  Lewis  the  lot  numbered  34,  and  afterwards  Mrs.  Lewis  erected  an 
expensive  cottage  upon  it.  In  November,  1881,  Mr.  Dod  conveyed  a  portion 
of  lot  numbered  26  to  the  Seabright  Improvement  Company,  and  in  1886  tha* 
company  had  its  title  to  the  lands  so  conveyed  to  it  examined,  and  then  dis- 
covered that  the  lot  26  had  never  been  deeded  to  Mr.  Dod.  Shortly  after  thb 
discovery,  the  defendant  Paul  notified  Mr.  Dod  that  a  portion  of  the  porch  cf 
Dod's  cottage  encroached  upon  his  (Paul's)  property,  the  lot  numbered  26. 
This  notice  led  to  an  examination  of  the  conveyances,  and  revealed  the  sitoA- 
tion  above  stated.  The  complainants  and  Mr.  Shippen  have  remained  in  an- 
disturbed  and  unquestioned  possession  of  the  properties  which  were  improved 
by  them,  respectively,  since  the  improvements  were  made.  Mr.  Dod,  for  17 
years,  has  openly  claimed  to  be  the  owner  of  lot  numbered  26;  and  during  thai; 
time,  although  Mr.  Paul  has  constantly  witnessed  Mr.  Dod's  acts  of  owner- 
ship over  that  lot,  he  has  failed  to  assert  any  claim  to  it. 

I  think  that  the  evidence  establishes,  in  the  clearest  and  most  satisfactary 
manner,  that  it  was  the  intention  of  the  parties  to  the  deeds  of  1869  that  lob 
numbered  26,  27,  28,  and  29  were  to  be  conveyed  to  Mr.  Dod,  and  that  lots 
numbered  30,  31,  32,  and  33  were  to  be  conveyed  to  Mrs.  Stevens,  and  tbaX 
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lots  numbered  84,  85,  86,  and  87  were  to  be  conveyed  to  Mr.  Shi] 
improvement  of  these  lota,  under  the  supervision  of  Mr.  Paul,  ai 
the  apportionment  of  them;  the  entry  of  the  total  division  of  the 
Paul  in  the  account-book,  wherein  he  designated  lot  26  as  belonging  1 
and  lot  84  as  belonging  to  Mr.  Shippen;  the  double  conveyance 
Mr.  Shippen;  the  fact  that  but  81  lots  were  conveyed  to  Mr.  Ship 
32  were  conveyed  to  Mr.  Dod,  and  84  remained  to  Mr.  Paul;  and 
ued  peaceable  possession  of  lot  26  by  Mr.  Dod  for  17  years, — are  cin 
which  bring  my  mind  strongly  to  the  conclusion  that,  by  an  inn 
take,  wrong  lot  numbers  were  inserted  in  the  deeds  of  1869.    The 
interpretation  that  this  concatenation  of  circumstances  would  b< 
which  would  charge  Mr.  Paul  with  fraud  and  concealment;  but 
miss  as  untenable,  under  the  evidence  in  the  case.    If  it  had  been 
to  fraudulently  keep  lot  26  out  of  the  division,  so  that  it  would  ult 
his  property,  free  from  the  trust  he  had  declared,  he  would  hardl> 
mitted  Mr.  Dod  to  remain  in  peaceable  possession  of  it  for  14  years 
declaration  of  trust  had  been  destroyed.    The  complainants  are  ehti 
relief  they  ask.    I  will  decree  the  reformation  they  seek;  and,  foil 
precedent  established  in  Lo»8  v.  Obrf/,  22  N.-J.  Eq.  52, 1  will  cor 
defendant  Paul  in  costs,  because,  when  the  mistake  was  brought  to 
he  refused  to  correct  it,  and  pertinaciously  defended  this  suit,  noti 
ing  the  mistake  was  clear,  and  good  faith  demanded  its  correction. 


MoCoLGAN  V.  Kenny. 
(Court  of  AppecUs  of  Maryland.    January  5, 1888.) 

ExBCDTOBS  AND  Administbatobs—Pxtition  TO  Rbuovb  bt  Pabtt  ENTIT]    I 
OF  Filing. 

Defendant  qualified  as  administrator  of  a  decedent  in  February,  1886.      i 
1887,  the  party  entitled  to  administer  filed  her  petition  asking  the  rem( 
f  endant.    Held,  that  the  petition  was  filed  too  late,  and  should  be  disn    i 
lowing  Edwards  v.  Brucej  8  Md.  892. 

Appeal  from  orphans'  court  of  Baltimore  city. 

Petition  filed  by  Bridget  Kenny  to  vacate  an  order  appointing  J. 
Colgan  administrator  of  Catharine  G.  Ford,  deceased.  The  peti 
granted,  and  the  defendant  appeals. 

James  McColgan.  for  appellant.    22.  M.  McSherry  and  Charles  \  , 
UVf  for  appellee. 

Brtan,  J.    Catharine  Ford  died  intestate,  leaving  her  husbam  , 
Ford,  surviving  her,  but  leaving  no  children  or  descendants.    On  t  i 
ty-sixth  day  of  February,  1886,  the  husband  renounced  his  right  to  i 
ter,  and  the  orphans'  court,  on  his  recommendation,  appointed  Jam(  ; 
gan  administrator,  who  duly  qualified,  and  undertook  the  administ 
the  .estate  of  the  deceased.    The  deceased  left  a  brother,  Thomas  G 
and  a  sister,  Bridget  Kenny,  the  appellee  in  this  case.     Upon  the  rem  i 
of  the  surviving  husband,  the  brother  and  sister  were  the  next  person* 
to  administration;  the  brother  being  entitled  to  preference.    Accord!  i 
act  of  1882,  c.  477,  they  had  no  interest  whatever  in  the  personal  est?  1 
deceased;  but  the  act  does  not  take  from  them  the  right  to  adminis 
the  thirty-eighth. section  of  article  93  of  the  Code,  upon  the  renunc 
any  person  entitled  to  administer,  the  orphans'  court  must  proceed  a  i 
person  were  not  entitled.    The  appointment  of  Mr.  McColgan  was  1 1 
improvident,  and  he  must  be  removed  on  this  application,  unless  thep : 
has  in  some  way  lost  her  right.    The  petition  was  filed  by  Mi*s.  Kenr; 
seventh  of  March,  1887;  she  and  her  husband  both  testifying  that 
administration  was  granted,  Ford  in  their  presence,  and  in  the  preii 
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her  brother,  asked  Mr.  McGolgan  to  administer.  Mr.  McColgan  testifies  21s 
follows:  "Mr.  Gallagher  and  Mr.  Ford  had  both  repeatedly  stated  that  they 
wanted  me  to  administer.  It  was  talked  over  fully  in  Mrs.  Kenny's  presence, 
and*  she  entirely  approved  of  it  at  that  time.  Then  they  were  apparently 
agreeing.  I  did  not  administer  at  that  time,  that  is»  say  February  19th ;  and 
it  was  then  understood  and  agreed  that  I  was  to  administer  on  the  estate,  be- 
cause  Mr.  Ford  himself  had  doubts  about  his  capacity,  and  Gallagher  had,  and 
I  believe  Mrs.  Kenny  had  also."  It  also  appears  from  Mrs.  Kenny's  testi- 
mony that  "shortly  after  the  summer,  or  in  September, '^  she  called  to  see  Mc- 
Colgan, and  asked  him  to  pay  some  debts  of  the  deceased.  McColgan  testifies 
that  she  asked  him  if  he  had  not  sold  two  stalls  belonging  to  the  estate;  he 
probably  refers  to  the  same  interview  mentioned  by  Mrs.  Kenny.  He  also 
testifies  that  the  last  time  she  was  in  his  office  she  knew  he  was  administra- 
tor, and  was  talking  to  him  as  administrator.  It  is  probable  she  had  no  very 
exact  ideas  on  the  subject  of  the  duties  of  an  administrator.  It  is,  however, 
satisfactorily  shown  that  she  knew  McColgan  was  requested  to  act  as  admin- 
istrator; and  that  at  least  as  early  as  September,  1886,  she  asked  him  to  pay 
debts  of  the  deceased,  and  to  sell  a  portion  of  her  personal  estate, — acts  wliich 
could  be  done  by  no  one  except  an  administrator.  This  petition  to  remove 
him  from  the  administration  was  not  filed  until  the  seventh  of  March,  1887. 
If  there  was  no  misapprehension  on  the  part  of  Mrs.  Kenny  and  her  brotlier 
about  the  request  to  McColgan  that  he  should  administer,  their  right  was 
waived  under  the  rule  laid  down  in  Polla^xl  v.  MoIUer,  55  Md.  287.  But  at 
all  events,  according  to  Edwards  v.  Bruce,  8  Md.  392,  the  petition  was  filed 
too  late;  it  ought  to  have  been  dismissed.  Order  reversedi  with  costs,  and 
cause  remanded. 


Annapolis  &  B.  S.  L.  R.  Co.  v.  Ross  et  al. 
{Con/rt  of  Appeals  of  Maryland.    January  6, 1888.) 

1.  CoKTRACTS — Construction— Protisioss  por  Alterations. 

Plaintiff  agreed  to  build  for  defendant  some  bridges  according  to  certain  plans. 
The  rate  of  compensation  for  the  work  was  fixed  by  the  agreement.  Defendant  re- 
served the  right  to  make  additions  to  the  work  at  the  same  rate  as  the  whole  amount 
would  bear  to  that  shown  in  the  plans,  provided  that  no  such  alteration  should  be 
made  entailing  on  plaintiff  expense  beyond  the  proportion  of  the  balance  of  the 
work.  Held,  that  the  agreement  did  not  require  of  plaintiff,  in  making  additions, 
a  class  of  work  more  costly  than  that  contemplated  by  the  agreement. 

2.  Same. 

Plaintiff  agreed  to  build  two  bridges  for  defendant  on  piles  of  a  spMBclfied  length  at 
an  agreed  rate  of  pay ;  defendant  reserving  the  right  to  make  additions  to  the  work 
at  the  same  rate,  provided  that  they  should  not  be  of  a  more  costly  class  of  work 
than  contemplatea  by  the  contract.  Piles  of  the  specified  length  proved  insufficient, 
and,  by  defendant's  direction,  those  for  one  bridge  were  spliced,  and  additional 
piles  furnished,  while  those  for  the  other  were  capped,  and  upon  them  a  trestle  was 
built,  whereon  the  bridge  was  laid ;  these  additions  costing  more  than  the  agreed 
rate  would  bring  plaintiff,  and  he  sued  for,  extra  pay  for  the  additions.  Held,  that  in- 
structions asked  by  defendant,  assuming,  as  matter  of  law,  that  the  additions  were 
of  the  class  contemplated  by  the  contract,  were  properly  refused. 

Appeal  from  Baltimore  court  of  common  pleas. 

Action  by  P.  Sanford  Ross,  Joseph  B.  Sandford,  and  Walter  B.  Brooks,  Jr., 
trading  as  Ross  &  Sandford,  against  the  Annapolis  &  Baltimore  Short  Line 
Railroad  Company,  to  recover  the  value  of  extra  work  done  in  building  two 
bridges.  There  was  a  verdict  and  judgment  for  plaintiffs,  and  defendant  ap- 
peals. 

John  E,  Semmest  for  appellant.  T.  W.  BlackUtone  and  George  BlackisUme, 
for  appellees. 

Robinson,  J.  The  plaintiffs  agreed  to  build -for  the  defendant  company 
bridges  over  the  Patapsco  and  Severn  rivei-s.     They  were  to  be  built  on  piles 


Digitized  by 


Google 


Md.]  ANNAPOLIS  &  B.  B.  L.  R,  00.  V.  ROBS.  821 

according  to  specifications,  which  formed  part  of  the  contract.  The  length 
and  price  per  line  foot  to  be  paid  for  the  piles,  and  the  cost  for  driving  them; 
and  the  price  per  thousand  feet  for  framing  the  timber,  which  included  the 
cost  of  the  materials,  and  putting  them  in  place, — are  all  set  forth  in  the  spec- 
ifications. Plans,  also,  for  the  bridges,  and  the  estimated  number  of  piles  for 
•each  bridge,  were  furnished  to  the  plaintiffs  before  the  contract  was  signed. 
The  whole  work  was  to  be  done  under  the  direction  of  the  defendant's  engi- 
neer, and  he  was  to  be  the  sole  judge  of  the  quantity  and  quality  of  the  work, 
and  his  decision  was  to  be  f)nal  and  conclusive  between  the  parties.  The  de- 
fondant  company  reserved  the  right  to  make  additions  to,  and  to  deduct  por- 
tions from,  the  work  specified  as  shown  in  the  plans,  at  the  same  proportional 
amount  of  increase  or  decrease  in  pay  as  the  whole  amount  bears  to  the  origi- 
nal plan:  provided,  however,  that  no  alterati<9n  shall  be  made  from  said  plan 
which  shall  entail  upon  the  plaintiffs  an  expense  in  constructing  beyond  the 
balance  of  the  work.  It  was  further  agreed  that  in  the  event  of  a  difference 
between  the  parties  in  regard  to  any  part  of  the  work  done  under  the  contract, 
the  decision  of  the  engineer  was  to  be  final  and  conclusive.  After  the  plain- 
tiffs had  begun  the  construction  of  the  Patapsco  bridge,  it  was  found  that, 
owing  to  the  soft  bottom  of  the  river,  the  piles  fumishe^d  for  that  bridge,  ac- 
cording to  the  specifications,  were  not  long  enough  to  bring  the  bridge  to  the 
level  required  for  the  defendant's  road.  This  they  reported  to  the  defendant's 
-engineer,  and  they  were  directed  by  him  to  cap  the  piles  near  the  water's  edge, 
and  to  bnild  thereon  a  trestle-work  high  enough  to  bring  the  bridge  to  the 
level  required.  The  piles  furnished  for  the  Severn  bridge  were  also  found  too 
short,  and  these  the  engineer  directed  to  be  spliced.  As  these  alterations 
would  necessarily  increase  the  cost  of  construction,  the  plaintiffs  required  of 
the  engineer  some  authority  in  writing  before  proceeding  to  make  the  same, 
.and  thereupon  he  addressed  to  them  the  following  letter: 

^^ Messrs.  Ross  d-  Sandford — jGentlkmen:  You  will  please  order  the  piles 
and  extra  timber  used  in  Patapsco  bridge  and  piles  in  Severn  bridge  as  re- 
quired, and  keep  strict  account  of  extra  expenses  incurred. 

[Signed]  **W.  D.  Janney." 

Upon  the  receipt  of  this  letter  the  plaintiffs  resumed  work,  and  in  the  con- 
struction of  the  Patapsco  bridge  the  piles  were  capped  near  the  water's  edge, 
and  thereon  a  trestle  14  feet  high  was  built,  and  upon  this  trestle  the  bridge 
was  laid.  In  the  construction  of  the  Severn  bridge,  the  piles  were  spliced  us 
directed,  and  additional  piles  furnished.  These  alterations  largely  increased 
the  cost  of  construction;  the  spliced  piles  (of  which  about  800  were  required) 
^one  costing  more  than  three  times  the  price  set  forth  in  the  specifications. 
Besides,  the  plaintiffs  suffered  loss  from  delays  incident  to  the  furnishing  of 
extra  piles.  When  the  bridges  were  finished,  the  itemized  account  of  the 
plaintiffs  for  the  Patapsco  bridge  amounted  to  915,674.81,  and  the  account  for 
the  construction  of  the  Severn  bridge  amounted  to  $80,558.02.  These  ac- 
^sounts  the  defendant  submitted  to  its  chief  engineer,  Latrobe,  who,  after  an 
examination  of  both  bridges,  awarded  the  plaintiffs,  $12,491.85  for  the  Pa- 
tapsco bridge,  and  a  sum  for  the  Severn  bridge  much  less  than  claimed  by  the 
plaintiffs.  The  difference  between  the  sums  thus  awarded  by  the  engineer 
and  the  amount  claimed  by  the  plaintiffs  is  the  subject-matter  now  in  dis- 
pute. 

That  alterations  were  made,  and  that  the  cost  of  constructing  the  (bridges 
vras  thereby  largely  increased,  is  not  denied;  and  the  real  question^is  whether 
the  alterations  were  such  as  the  defendant  had  the  right,  under  the  contract, 
to  make.  If  they  were,  then,  in  the  absence  of  bad  faith  or  fraud  on  the  part 
•of  the  engineer,  (and  this  is  not  imputed,)  his  award  is  final  and  conclusive. 
On  the  other  hand,  if  the  alterations  are  not  fairly  within  the  scope  of  the 
contract,  his  award  is  not  binding,  because  his  arbitrament  was  to  be  final 
only  in  regard  to  the  work  done  under  the  contract.    The  right  of  the  def  end- 
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ant  to  make  alterations  in  the  construction  of  the  bridges,  although  the  cost 
for  labor  and  materials  was  thereby  increased,  cannot  be  questioned;  provided, 
however,  such  alterations  did  not  subject  the  plaintiffs  to  an  "expense  in  con- 
structing beyond  the  proportion  of  the  balance  of  the  work,"  or,  in  other 
words,  as  we  construe  the  contract*  did  not  require  of  them  a  class  of  work 
more  costly  than  originally  contemplated.  The  construction  of  the  contract 
is  for  the  court;  but  whether  the  work  as  finally  done  was  within  its  aoope 
is  a  question  for  the  Jury.  And  in  regard  to  this  question  the  evidence  is  con- 
flicting. On  the  part  of  the  plaintiffs  it  shows  that  they  were  not  only  re- 
quired to  furnish  extra  piles  at  a  greater  cost  than  set  forth  in  the  specifica- 
tions, but  also  to  splice  them  at  a  much  greater  cost;  that  the  construction  of 
the  trestle-work  was  a  different  kind  oC  work  than  required  under  the  con* 
tract;  and  that  the  alterations  not  only  increased  the  cost,  but  so  changed  the 
character  of  the  construction  that  they  were  unable  to  render  an  account  based 
upon  the  compensation  as  agreed  upon.  Opposed  to  this  is  the  evidence  on 
the  part  of  the  defendant,  to  the  effect  that,  although  the  cost  of  constructiott 
was  Increased,  the  alterations  did  not  subject  the  plaintiffs  to  a  class  of  work 
more  costly  than  required  under  the  contract*  The  engineer,  in  his  testi- 
mony, says:  "The  Fatapsco  bridge,  in  the  nature  and  character  of  its  work,, 
was  the  same;  that  the  form  was  somewhat  modified,  but  under  the  item  of 
framing  timber  there  was  no  difiBlculty  in  following  aad  carrying  out  the  rates 
of  compensation  as  agreed  upon.  And,  as  to  the  Severn  bridge,  that,  al- 
though spliced  piles  were  not  spoken  of  in  the  contract,  the  class  of  work  was 
the  same,"  etc.  Upon  this  evidence  it  was  for  the  jury  to  say  whether  the 
alterations  were  or  were  not  within  the  scope  ot  the  contract;  or,  in  other 
words,  whether  they  were  such  as  the  defendant  had  the  right  to  make  under 
the  contract.  If  they  were  not,  if  they  required  of  the  plaintiffs  a  class  of 
work  more  costly  than  that  required  in  the  contract,  then  the  estimate  of  the 
engineer  was  not  binding,  because  it  was  only  in  regard  to  the  work  done  un- 
der the  contract  that  his  decision  was  to  be  final  and  conclusive.  And  this 
question  was,  as  we  understand  the  instruction  of  the  court,  submitted  to  the 
jury.  At  the  same  time,  speaking  for  myself,  I  desire  to  say  that  the  ques- 
tion was  not  in  my  opinion  submitted  in  terms  as  plain  and  explicit  as  it  ought 
to  have  been.  If  the  alterations  were  not  within  the  scope  of  the  contract, 
then  the  plaintiffs  were  entitled  to  recover  a  fair  compensation  for  the  in- 
creased cost  of  construction  by  reason  of  the  alterations  thus  made,  and  in  es- 
timating which  the  jury  were  to  be  guided  by  the  prices  named  in  the  original 
contract,  so  far  as  they  were  applicable  to  the  labor  and  materials  furnished 
on  account  of  such  alterations.    And  so  the  court  instructed  the  jury. 

The  defendant's  prayers  were  properly  refused,  because  they  assume,  as 
matter  of  law,  that  the  alterations  were  such  as  the  defendant  had  the  right 
to  make  under  the  contract,  and  that  the  award  of  the  engineer  was  there- 
fore conclusive.  This,  as  we  have  said  before,  was  a  question  for  the  jury. 
Judgment  affirmed. 

Philadelphia,  W.  &  B.  R.  CJo.  c.  Davis. 

(Court  of  AppecUa  of  Maryland.    January  6, 1888.) 

.1.  Railroad  Companies— CJonstbuotion  op  Road— Eicbakkmekts— Daicaob  frov  Bx- 
CESMVE  Rain-Falls. 

If  for  any  purpose  it  becomes  necessarr  to  erect  a  railroad  embankment,  a  proper 
outlet,  o>f  ample  capacity  to  carry  off  all  the  water  likely  to  be  in  it,  must  be  pro- 
vided, to  prevent  damage  to  contiguous  property;  but  this  rule  does  not  contemplate 
ezcessire  rain-falls  of  infrequent  occurrence  and  beyond  ordinary  foresight. 
2.  Same— Closing  Outlet  for  Surpacb  Watbb— Liability  for  Damages. 

If  a  railroad  comi>any  closes  a  usual  outlet  for  surface  water,  raising  the  bed  of  a 
street,  and  constructs  another  outlet  of  insufficient  capacity  to  carry  the  water  likely 
to  be  In  it,  it  Is  liable  in  damages  to  the  owner  ox  contiguous  property  injured 
thereby. 
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8.  SAMB— iNSTRUOTIONfl. 

In  an  action  for  damages  caused  to  plalntiiTB  house  by  defendant  having  ob- 
struoted  or  altered  the  outlet  for  surface  water,  an  instruction  that,  **if  the  jury  find 
the  construction  or  alterations  of  plaintiiTB  house  were  sufficient  to  cause  the  in- 
jury, plaintiff  is  not  entitled  to  recover,  **  assumes  that  such  construction  or  altera- 
tions actuallv  did  cause  the  injury,  and  was  properly  modified  by  adding,  in  effect, 
*< unless  the  jury  find  that  the  mjuries  were  caused  by  acts  of  the  defendant.  ** 

Appeal  from  circuit  court,  Harford  county. 

Action  on  the  case  by  Thomas  D.Davis  against  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Company  for  damages  caused  by  overiiow,  ete. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appealed. 

/.  /.  Donaldson  and  Bernard  Carter,  for  appellant.  8.  A.  WUliama  and 
John  T.  Enaor,  for  appellee. 

YsLLOTT,  J.  An  action  on  the  case  was  instituted  by  the  appellee  against 
the  appellant  to  obtain  compensation,  by  the  recovery  of  damages,  for  alleged 
injuries  to  the  plaintiff's  propeity,  caused  by  an  overflow  of  surface  water,  re- 
sulting from  an  alteration  by  the  defendant  of  an  existing  drainage.  The  ap- 
pellee is  the  owner  of  a  house  and  lot  in  Canton,  at  the  north-east  comer  of 
Clinton  and  Boston  streets.  The  appellant  has  a  line  of  railroad  laid  on  the 
bed  of  Boston  street,  which  street  terminates  at  its  junction  with  Clinton 
street;  but  the  track  of  the  road  crosses  Clinton  street,  and,  extending  east- 
wardly,  passes  the  south  side  of  appellee's  lot  in  such  close  proximity  that  only 
a  space  of  a  few  feet  intervenes  between  the  curb  of  the  sidewalk  on  the  south 
of  said  lot  and  a  lateral  track  leading  from  the  main  track  of  the  road  into  a 
large  open  lot  north  of  Boston  street.  In  1880,  and  for  more  than  20  years 
anterior  to  that  period,  there  was  a  large  open  gutter  or  water-channel  in 
which  the  surface  water  flowed  from  the  higher  ground  north  and  east  of  the 
railroad.  This  gutter  extended  along  the  track,  passing  the  south  side  of  ap- 
pellee's house  and  across  Clinton  street  and  then  down  Boston  street  West- 
wardly  until  it  discharged  the  current  of  water  into  an  open  ditch,  through 
which  it  was  carried  into  the  Patapsco  river.  There  is  evidence  tending  to 
show  that  this  open  gutter  was  of  ample  capacity  to  carry  off  the  surface  war 
ter,  and  that  the  appellee  sustained  no  injury  from  an  overflow  prior  to  1880, 
when  the  appellant  closed  this  open  gutter  along  Boston  street,  across  Clin- 
ton street,  and -eastwardlj  to  a  paved  alley  in  the  rear  of  appellee's  house; 
substituting  for  said  open  gutter  an  iron  pipe  with  an  interior  diameter  of 
about  18  or  20  inches.  It  is  also  shown  by  the  evidence  that  the  bed  of  Clin* 
ton  street,  at  the  crossing,  was  raised;  that  a  box  drain  was  put  across  the 
tracks  on  the  east  side  of  and  parallel  with  Clinton  street;  and  that  across 
Clinton  street  was  put  a  smaller  drain  covered  with  iron  plates.  Into  the  box 
driin,  and  at  right  angles  thereto,  was  introduced  another  box  drain  immedi- 
ately south  of  appellee's  pavement.  It  is  alleged,  and  evidence  has  been  ad- 
duced tending  to  show,  that  these  alterations  in  the  drainage  lessened  the  ca- 
pacity of  the  outlet  for  the  surface  water,  so  that  whenever  there  was  a  copi- 
ous rain-fall  the  water  accumulated  and  flowed  into  the  appellee's  cellar.  The 
result  of  this  flooding  has  been  a  serious  injury  to  the  walls  of  the  building, 
which  has  been  so  badly  cracked  and  weakened  that  desirable  tenants  have 
abandoned  the  property.  To  recover  damages  for  the  Injury  thus  sustained 
this  action  was  instituted. 

It  is  observable  that  this  record  does  not  disclose  a  case  where  there  has 
been  an  artificial  obstruction  interposed,  so  as  to  produce  an  interruption  or 
diversion  of  the  current  of  a  permanent  stream  of  water  flowing  in  its  ordi- 
nary channel.  The  injury  complained  of  proceeds  from  an  obstruction  to  the 
flowage  of  surface  water,  which,  prior  to  the  alleged  wrongful  act  of  the  de- 
fendant, had  found  an  ample  outlet  through  which  it  was  carried  off  without 
any  damaging  consequences  to  the  property  of  coterminous  proprietors.  In 
considering  questions  thus  arising,  we  encounter  some  diversity  and  conflict 
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in  the  reported  decisions.  In  Massachusetts  and  some  other  states  it  has  been 
held  that  the  owner  of  land  may  lawfully  prevent  surface  water  from  coming 
upon  it,  although,  in  so  doing,  the  water  may  be  made  to  flow  upon  adjoin- 
ing land,  and  cause  loss  and  injury  to  coterminous  proprietors.  Qannon  t. 
Hargadon,  10  Allen,  106;  Dickinson  v.  City  of  Worcester,  7  Allen,  19;  Byf- 
fain  V.  Harris,  5  B.  I.  243.  But  in  most  of  the  states  this  doctrine  does  not 
seem  to  have  been  sanctioned  by  adjudication.  In  a  case  very  recently  de- 
cided by  the  vice-chancellor  of  New  Jersey  it  was  emphatically  said  that  "the 
broad  doctrine  declared  by  some  courts,  that  no  right  of  any  kind  can  be 
claimed  in  the  (low  of  surface  water,  and  that  neither  its  retention,  division, 
repulsion,  or  altered  transmission  will  constitute  an  actionable  injur}',  has 
never  been  adopted,  in  all  its  length  and  breadth,  in  this  state."  Field  v. 
Toion  of  West  Orange,  2  Atl.  Rep.  237.  The  prevailing  doctrine  in  this 
country  seems  to  be  that  the  owner  of  the  upper  land  has  a  right  to  the  uninter- 
rupted flowage  of  the  water  caused  by  falling  rain  and  melting  snow,  and 
that  the  proprietor  of  the  lower  land,  to  which  the  water  naturally  descends, 
has  no  right  to  make  embankments  whereby  the  current  maybe  arrested  and 
accumulated  on  the  property  of  his  neighbor.  This  is  the  rule  of  the  civil  law 
apparently  founded  on  the  principles  of  justice,  and  said  to  be  **i*eceived  with 
constantly  increasing  favor  in  the  United  States."  Crawford  v.  Ramho,  7 
N.  E.  Rep.  429;  Martin  v.  Riddle,  26  Pa.  St.  415;  Porter  v.  Durham,  74  N. 
C.  767;  Batler  v.  Peck,  16  Ohio  St.  336;  Ogbum  v.  Connor,  46  Cal.  346.  The 
principle  established  by  these  authorities  seems  to  sanction  the  doctrine  that 
if  the  water  is  allowed  to  flow  without  artificial  obstruction,  and  the  current 
encounters  a  natural  obstruction  caused  by  the  elevation  of  the  earth's  sur- 
face at  the  boundary  line,  the  proprietor  of  the  upper  land  has  no  right  to  de- 
mand an  outlet  of  his  neighbor,  nor  is  the  latter  liable  for  any  injury  eansed 
by  the  accumulation  of  the  water;  for  it  would  be  absurd  to  say  that  a  man 
can  be  sued  for  damages  caused  by  the  operation  of  natural  laws  not  put  in 
motion  by  his  own  instrumentality.  But  every  man  is  responsible  for  in- 
juries resulting  to  others  from  his  own  acts  not  sanctioned  by  legal  principles. 
So,  if  for  the  purpose  of  constructing  a  railroad,  or  for  any  other  purpose,  it 
becomes  necessary  to  erect  an  embankment,  a  proper  outlet  or  culvert  must 
be  provided  of  ample  capacity  to  carry  off  the  flow  of  water,  so  that  it  may 
not  be  obstructed  and  thus  accumulated  on  the  upper  and  adjacent  lands  of 
other  persons;  for,  as  regards  coterminous  estat-es,  no  one  can  legally  assume 
the  right  to  alter  the  condition  of  things  so  as  to  injuriously  affect  the  pre-ex- 
isting rights  of  his  neighbor.  The  outlet  must,  therefore,  be  carefully  and 
skillfully  constructed  so  that  no  damage  may  result  to  contiguous  property. 

In  Harrison  v.  Railway  Co.,  3  Hurl.  &  C.  231,  Pollock,  C.  B.,  said: 
"They  are  bound  to  maintiun  a  sufficient  cut  or  depth.  The  sufficiency  of  a 
cut  depends  on  its  depth,  width,  fall,  and  outlet,  as  compared  with  the  water 
likely  to  be  in  it.  Now  in  this  case  the  cut  was  not  sufficient  to  hold  the 
water  likely  to  be  in  it  owing  to  the  condition  of  the  outlet."  The  rule  is  that 
the  outlet  must  be  of  ample  capacity  to  carry  off  all  the  water  likely  to  be 
in  it.  But  the  rule  is  not  applicable  to  an  extraordinary  and  excessive  rain- 
fall,  which  is  held  to  be  vis  major.  Such  unf  requent  and  extraordinary  oc- 
currences cannot  be  foreseen  and  provided  against,  and  for  damages  caused  by 
them  no  one  is  responsible.  Recognizing  and  iidopting  this  principle,  the  su- 
preme court  of  Texas,  in  an  action  to  recover  for  injuries  caused  by  the  con- 
struction of  insufficient  culverts  in  the  defendant's  railroad  embankment,  held 
that,  "if  the  overflow  was  of  such  an  extraordinary  character  that  railroad 
engineers  of  ordinary  care  and  prudence,  in  the  construction  of  the  embank- 
ment and  culverts,  could  not  reasonably  be  expected  to  have  anticipated  and 
provided  against,  the  railroad  was  not  liable."  Railway  Co.  v.  Pomeroy,  8 
S.  W.  liep.  722.  With  this  exception  in  relation  to  extraoi-dinary  floods,  the 
rule  is  as  already  stated.    And  it  is  held  that  where,  in  some  partiular  local- 
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ity,  a  municipal  corporation  is  under  no  obligation  to  construct  drains  or  cul- 
verts so  as  to  protect  the  property  of  individuals  or  to  provide  means  for 
-carrying  off  surface  water,  yet  if  it  does  construct  them,  and  the  work  is  per- 
formed in  a  negligent  or  unskillful  manner,  or  if  it  is  negligent  in  the  man- 
agement of  them,  it  is  liable  in  damages.  Siefert  v.  City  qf  Brooklyn,  4  N. 
E.  Rep.  321;  Gilluly  v.  Oity  of  Madison,  24  N.  W.  Rep.  137;  Henderson  v. 
Minneapolis,  20  IS".  W.  Rep.  322;  Allm  v.  Oity  of  Chippewa  Falls,  9  N.  W. 
Rep.  284.  In  Johnston  v.  District  of  Columbia,  6  Sup.  Gt.  Rep.  924,  Gray, 
J.,  said  that  '*the  construction  and  repair  of  sewers  according  to  the  plan 
adopted  are  simply  ministerial  duties,  and  for  any  negligence  in  so  construct- 
ing a  sewer,  or  keeping  it  in  repair,  the  municipality  who  has  constructed  and 
owns  the  sewer  may  be  sued  by  a  person  whose  property  is  thereby  injured." 

In  the  case  now  under  consideration  the  appellant  undertook  to  alter  the 
established  outlet  through  which  the  surface  water  was  carried  a  Way.  It 
was  incumbent  on  the  corporation  to  have  this  work  done  in  a  careful  and 
skillful  manner.  If  done  carelessly  and  negligently,  so  that,  as  a  conse- 
qence,  injury  to  the  plaintiff  ensued,  an  action  for  damages  is  maintainable. 
The  facts  in  evidence,  relating  to  the  manner  in  which  the  work  was  done, 
were  considered  and  passed  upon  by  the  jury,  guided  and  enlightened,  in  rela- 
tion to  the  legal  principles  applicable  to  the  evidence  believed  by  them  to  be 
true,  by  the  instructions  emanating  from  the  court.  The  rulings  of  the  court, 
on  the  instructions  asked  for,  present  the  question  now  to  be  determined. 

The  plaintiff  offered  but  one  prayer,  which  was  granted ;  and  to  this  ruling 
the  defendant  excepted.  In  this  instruction  the  jury  are  told  that  if  they  be- 
lieve from  the  evidence  that  the  defendant  closed  the  open  trench  or  gutter 
and  raised  the  bed  of  Clinton  street,  and  that  the  closing  of  the  gutter  and 
raising  the  bed  of  the  street  caused  such  water  as  usually  flowed  through  said 
gutter  to  dam  and  over6ow  the  plaintiff's  premises,  and  that  such  damage 
and  overflow  would  not  have  occurred  but  for  the  closing  of  said  gutter  and 
raising  the  bed  of  said  street,  and  that  the  plaintiff's  house  was  injured  by 
«uch  overflow,  then  they  must  find  their  verdict  in  favor  of  the  plaintiff.  In 
other  words,  the  jury  were  told  that  if  they  believed  from  the  facts  offered 
in  evidence  that  the  property  of  the  plaintiff  was  injured,  and  that  the  injury 
was  caused  by  the  act  of  the  defendant  in  closing  the  usual  outlet  for  the  sur- 
face water,  raising  the  bed  of  the  street,  and  constructing  another  outlet  of 
insufficient  capacity  to  carry  the  water  likely  to  be  in  it,  the  defendant  was 
liable.  This  instruction  was  tantamount  to  saying  that  the  defendant  was 
liable  for  injuries  resulting  from  its  own  unskillfulness  or  negligence;  and 
there  was  no  error  in  granting  it. 

The  defendant  offered  ten  prayers,  two  of  which  were  rejected  and  another 
granted,  with  modifications  made  by  the  court.  To  the  rejection  of  these  two 
prayers,  and  to  the  granting  of  the  other  as  modified,  exceptions  have  been 
taken.  The  fourth  and  fifth  prayers  of  the  defendant  were  properly  rejected. 
The  fourth  prayer  presents  the  proposition  "that  there  is  no  legally  suliicient 
evidence  in  this  case  that  the  defendant  changed  the  natural  direction  of  the 
drainage  at  or  near  the  plaintiff's  premises."  This  is  repeated  in  the  fifth 
prayer,  with  the  addition  that  there  is  no  legally  sufficient  evidence  that  the 
defendant  ever  diminished  or  decreased  the  carrying  capacity  of  any  of  the 
drains,  except  the  drain  across  Clinton  street.  An  analysis  of  the  evidence 
in  relation  to  alterations  in  the  drainage  would  lead  to  useless  prolixity,  and 
it  is  sufficient  to  say  that  there  is  proof  in  abundance,  offered  on  the  part  of 
the  plaintiff,  tending  to  show  that  there  have  been  changes  in  the  mode  and 
direction  of  the  drainage,  and  that  the  present  plan  of  di-ainage  adopted  by 
the  defendant  is  insufficient  to  carry  off  the  currents  of  water.  The  court 
could  not  have  granted  these  two  prayers  relating  to  the  legal  insufficiency  of 
the  evidence,  because,  each  being  in  the  nature  of  a  demurrer  to  evidence,  the 
truth  of  the  evidence  must  have  been  assumed .  The  ninth  prayer  of  the  defend- 
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ant  reads  thus :  '*  That  if  the  jurj  shall  believe  from  the  evidence  that  the  orig* 
inal  construction  of  plaintiff  ^s  house,  or  alterations  made  in  it  by  plaintiff,  or 
the  changes  naturally  incident  to  a  house  such  as  that  of  the  plaintiff  •  or  any  of 
them,  was  sufficient  to  cause  the  injuries  to  the  house,  such  as  have  been  t^li- 
fied  to,  then,  under  the  pleadings  in  this  case,  the  plaintiff  is  not  entitled  to  re- 
cover," This  prayer  was  modified  by  the  addition  of  the  following  words: 
''Unless  the  jury,  after  taking  into  consideration  all  the  facts  and  circum- 
stances of  the  case,  as  testified  to  by  the  witnesses,  (including  such  defective 
construction  and  changes,  if  the  jury  shall  so  find,^  shall  determine  from  a 
preponderance  of  testimony  that  the  injuries  complained  of  were  occasioned 
by  the  acts  of  the  defendant  as  set  forth  in  the  plaintiff's  first  prayer.  "*  It 
will  be  observed  that  the  prayer  as  offered  did  not  put  it  to  the  Jury  to  find 
that  the  original  construction  or  the  alterations  in  the  house  did  actually  cause 
the  injury  which  forms  the  foundation  for  this  action.  The  prayer  as  pre- 
sented tended  to  mislead  the  jury.  Moreover,  in  this  case  there  was  another 
independent  and  efficient  cause  which  might  have  been  productive  of  the  in- 
jury, and  the  court  very  properly  modified  the  instruction  so  as  to  bring  that 
cause  under  consideration  by  the  jury.  Railroad  Co.  v.  Reaney,  42  Md.  136. 
Finding  no  error  in  any  of  the  rulings  of  the  learned  judge  in  the  court 
below,  the  judgment  should  be  affirmed. 


HrrcHiNs  et  aU  «.  Mayor,  Eto.,  or  FRoerrBURO. 

{Cov/rt  of  Appeals  of  Maryland,    Becemher  15, 1887.) 

1.  MuinciPAL  C0RPOBA.T10N&— Construction  op  Skwebs— Liabilitt  for  Neouoencb. 
A  municipal  corporation  invoBted  by  its  charter  with  authority  to  open,  grade, 
and  pave  streets,  and  oonstnict  such  gutters  and  sewers  as  in  its  judgment  the  pub^ 
lie  convenience  requires,  although  not  compellable  to  ezerdae  its  powers,  must,  if 
It  undertakes  to  make  improvements,  adopt  reasonable  plans,  and  is  liable  for  any 
negligence  or  unskillf  ulness  In  the  execution  or  construction  of  the  work  whereby 
the  property  of  private  persons  is  injured.^ 

9.  SAJCE— iNSTBCCnONS. 

In  a  suit  against  a  muzdcipal  corporation  for  damages  for  the  overflow  of  water 
Into  plaintiffs^  cellar  from  a  sewer  or  culvert  insufficient  to  carry  off  the  water  flow- 
ing to  it  from  ^tters  constructed  bv  defendant  along  streets  of  a  steep  grade,  de- 
fendant tendered  evidence  to  show  that  the  overflow  was  due  to  the  deepening  of 
plaintiffs'  cellar,  and  the  court  instructed  the  jury  that  plaintiffs  could  not  reoorer, 
notwithstanding  that  the  grade  of  the  streets,  and  the  insufficient  aiae  of  the  aewer 
or  culvert,  caused  the  overflow.  Held  error,  in  the  face  of  evidence  that  the  over- 
flow would  not  have  occurred  but  for  those  causes. 
8.  Same. 

An  instruction  requested  by  plaintiffs  upon  the  law  applicable  to  the  case,  ab- 
stractly correct  so  far  as  it  went,  but  omittinx  any  reference  to  evidence  tendered 
by  plaintiffs  that  defendant  had  for  years  had  notice  of  the  defective  condition  of 
the  sewer,  or  to  defendant's  evidence  as  to  the  deepening  of  the  cellar,  held,  prop- 
•  erly  refused. 

4.  Same. 

The  court  instructed  the  jury  that  plaintiffs  could  not  recover,  notwithstanding 
the  negligent  or  defective  construction  of  the  sewer  or  culvert,  "provided  the  con- 
struction of  the  culvert  did  not  place  or  leave  the  property  in  a  worse  condition  than 
if  no  culvert  had  been  made  at  all.  **  Held  error. 

5.  Tria.1^— Reading  Pleabinos  to  Jury. 

After  the  rulings  of  the  court  upon  the  prayers  for  instruoUons,  oonnsel  proposed 
to  read  the  declaration  to  the  jury,  for  the  purpose  of  calling  their  attention  to  the 
testimony  in  the  case,  and  of  arguing  that  it  supported  thecdlegations  in  the  decla- 
ration, and  that  plaintiffs  were  therefore  entitlea  to  recover,  defendants  not  having 
demurred.  Held  that,  as  such  a  step  would  oonstitate  an  appeal  from  the  ooort  to 
the  jury,  the  court  properly  refused  to  permit  it. 

>  Concerning  the  liability  of  municipal  oorporations  for  negligence  in  the  oonstraction 
of  sewers,  see  Rice  v.  City  of  KvansviUe,  (Ind.)  9  N.  K.  Rep.  189,  and  note;  City  of  Den- 
ver V.  Rhodes,  (Colo.)  13  Pac.  Rep.  729;  Loughran  v.  City  of  Des  Moines,  Qowa,)  34  N. 
W.  Rep.  172:  Defer  v.  City  of  Detroit,  (Mich.)  84  N.  W.  Rep.  680;  City  of  Terre  ELaute 
V.  Hudnut,  (Ind.)  13  N.  £.  Eep.  686. 
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6.  Same— DiSGRETioir  of  Court— Refusal  to  Permit  Jury  to  Take  Pleabings. 

Whether  the  jury  should  take  with  them  into  the  jury-room  the  pleadings  in  a 
cause  is  a  matter  entirely  within  the  discretion  of  the  trial  court,  and  a  refusal  to 
permit  them  to  do  so  is  not  the  subject  of  review  cm  appeaL 

Appeal  from  circuit  court,  Alleghany  county. 

Action  by  llitchins  Bros,  against  the  mayor  and  city  council  of  Frostburg 
to  recover  damages  caused  by  the  backing  and  overflow  of  water,  mud,  and 
debris  upon  plaintiffs'  property  from  a  badly  constructed  and  insufficient  un- 
derground sewer  or  culvert  in  the  town  of  Prostburg.  Verdict  for  defend- 
ant.   Plaintiffs  appeal. 

Wm.  Brace,  for  appellants.  Wm.  Devecman  and  Ferd.  Williams,  for  ap- 
pellee. 

AxYBY,  J.  This  action  was  brought  to  recover  damages  alleged  to  have 
been  suffered  by  reason  of  the  backing  and  overflow  of  water,  mud,  etc.,  upon 
the  property  of  the  plaintiffs,  caused,  as  it  is  alleged,  by  a  badly  constructed 
and  insufficient  underground  sewer,  in  the  town  of  Frostburg.  It  is  alleged 
that,  in  the  grading  of  two  of  the  streets  of  the  town,  the  surface  water  was 
diverted  from  its  natural  course  and  flow,  and  collected  into  artificial  drains 
or  gutters  in  large  volumes,  and  thereby  caused  to  flow  to  a  point  in  Bowery 
street  opposite  and  near  to  the  property  of  the  i^aintiffs,  on  the  north  side  of 
that  street,  where  the  defendant  caused  to  be  constructed  a  sewer  or  culvert 
under  and  across  Bowery  street,  by  which  such  water  was  designed  to  be  car- 
ried off,  and  emptied  on  the  south  side  of  said  street;  but,  by  reason  of  the  neg- 
ligent, unskillful,  and  defective  construction  and  maintenance  of  such  cul- 
vert, the  same  was  insufficient,  and  failed  to  carry  off  the  water  conducted  to 
the  mouth  thereof,  and  consequently  the  water  and  debris  so  collected  and 
conducted  was  backed  up,  and  made  to  overflow  upon  the  property  of  the  plain- 
tiffs, thereby  causing  great  injury.  The  case  was  tried  upon  the  general  issue 
plea  of  not  guilty.  By  the  charter  of  the  town,  full  authority  is  conferred 
upon  the  mayor  and  oouncilmen  to  open,  grade,  and  pave  streets,  and  to  con- 
struct such  gutters  and  sewers  as  in  their  judgment  the  public  convenience 
may  require,  and  to  repair  the  same  whenever  needed.  They  are  also  empow- 
ered to  remove  all  nuisances  and  obstructions  from  the  streets,  and  they  are 
clothed  with  power  to  pass  all  such  ordinances  as  may  be  deemed  beneficial  to 
the  town,  and  necessary  for  the  safety  and  protection  of  the  persons  and  prop- 
erty of  the  inhabitants  thereof..  Acts  1870,  c.  77;  1878,  c.  255.  The  evi- 
dence shows  that  the  town  of  Frostburg  is  built  on  the  slope  of  a  mountain, 
and  the  grades  of  its  streets  are  in  many  places,  and  in  different  directions, 
quite  steep.  Charles  street  has  a  heavy  down  grade  to  the  point  where  it 
joins  or  intersects  Bowery  street,  and  the  latter  has  a  considerable  ascent  in 
both  directions,  east  and  west,  from  the  point  where  such  streets  join  at  right 
angles.  Artificial  gutters  have  been  made  on  the  north  side  of  Bowery  street, 
and  on  the  east  side  of  Charles  street,  whereby  the  surface  water,  which  flows 
on  both  streets  in  large  quantities  during  heavy  rain-falls,  is  collected,  and 
made  to  flow  in  the  artificial  gutters  to  the  mouth  of  the  sewer  constructed 
diagonally  across  Bowery  street,  at  the  junction  of  Bowery  and  Charles  streets. 
It  is  shown  by  the  proof  on  the  part  of  the  plaintiffs,  and,  indeed,  not  contro- 
vert^ by  the  defendant,  that  this  sewer  or  culvert  was  not  of  sufficient  capac- 
ity, even  if  it  had  been  otherwise  well  constructed,  to  carry  off  the  water  fre- 
quently flowing  to  it;  but  that,  according  to  the  proof  offered  by  the  plain- 
tiffs, it  was  so  unskilifuUy,  negligently,  and  defectively  constructed  that  the 
flow  of  water  was  obstructed,  and  consequently  dammed  up,  and  made  to 
overflow  the  adjoining  premises  of  the  plaintiffs,  sometimes  to  the  depth  of 
two  feet  or  more,  carrying  dirt  smd  debris  upon  the  same,  thereby  doing  seri- 
ous damage  to  the  property.  Proof  was  also  adduced  to  show  that  the  de- 
fendant was  for  several  ye<irs  before  suit  brought  well  aware  of  the  defective 
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and  insufficient  condition  of  the  sewer,  and  of  the  injury  suffered  therefrom 
by  the  plaintiffs,  but  that  it  had  failed  to  take  any  steps  to  remedy  the  defect. 
On  the  part  of  the  defendant,  proof  was  given  to  controvert,  in  several  im- 
portant particulars,  the  evidence  on  the  part  of  the  plaintiffs.  The  defendant 
also  offered  proof  to  show  that  the  prior  owner  of  the  plaintiffs'  property  cut 
down  and  lowered  the  floor  of  the  cellar  of  the  house,  and  removed  the  earth 
between  the  house  and  the  street,  so  that,  when  the  water  w^as  raised  a  few^ 
inches  in  the  gutter  on  the  street,  it  ran  into  the  cellar  or  basement  of  the 
house.  This,  however,  was  controverted  by  testimony  for  the  plaintiffs. 
Upon  the  whole  evidence,  both  parties  applied  to  the  court  for  instructions  to 
the  jury;  but,  of  the  prayers  offered,  the  one  single  prayer  by  the  plaintiffs, 
and  all  those  by  the  defendant,  except  the  first  and  fourth,  were  rejected.  It 
was,  therefore,  upon  the  first  and  fourth  prayers  of  the  defendant,  given  as  in- 
structions, that  the  case  was  placed  before  the  jury.  The  plaintiffs  objected 
to  the  refusal  to  grant  their  one  prayer,  and  to  the  granting  of  the  two  prayer^ 
on  the  part  of  the  defendant.  And  this  couit  is  now  called  upon  to  deter- 
mine whether  there  was  error,  in  this  ruling  upon  the  prayers,  committed  by 
the  court  below. 

Before  proceeding  to  notice  particularly  the  prayers  under  review,  we  deem 
it  proper  to  state  the  general  doctrine  of  the  law  upon  the  subject,  as  we  find 
it  laid  down  by  the  most  approved  authorities.  How  far  the  common  law, 
independently  of  the  special  provisions  of  the  statute  incorporating  the  de- 
fendant, would  furnish  a  remedy  against  a  municipality  for  an  injury  such  as 
that  complained  of  here,  is  a  question  not  necessarily  involved  in  this  case; 
for  as  we  have  seen,  the  statute,  with  a  view  to  the  improvement  and  bene- 
fit of  the  town,  confers  large  powers  upon  the  mayor  and  councilmen  with 
respect  to  streets,  drains,  sewers,  etc.,  and  also  power  to  remove  and  prevent 
nuisances.  It  is  out  of  these  powers,  and  the  manner  of  their  exercise,  and 
the  duty  resulting  therefrom,  that  the  liability  here  insisted  upon  arises  to  the 
plaintiffs,  if  it  can  be  maintained  at  all,  in  respect  to  the  facts  of  the  case,  as 
we  have  stated  them.  In  Cooley,  Const.  Lim.  248,  it  is  laid  down  as  the  re- 
sult of  the  decisions  upon  the  subject  that  the  grant  by  the  state  to  the  mu- 
nicipality of  a  portion  of  its  sovereign  powers,  and  their  acceptance  for  these 
beneficial  purposes,  is  regarded  as  raising  an  implied  promise,  on  the  part  of 
the  corporation,  to  perform  the  corporate  duties;  and  this  implied  contract, 
made  with  the  sovereign  power,  inures  to  the  benefit  of  every  individual  in- 
terested in  its  performance.  In  this  respect  tEese  corporations  are  looked 
upon  as  occupying  the  same  position  as  private  corporations,  which,  having 
accepted  a  valuable  franchise,  on  condition  of  the  performance  of  certain  pub- 
lic duties,  are  held  to  contract  by  the  acceptance  for  the  performance  of  these 
duties.  In  the  case  of  public  corporations,  however,  the  liability  is  contin- 
gent on  the  law,  affording  the  means  of  performing  the  duty,  which  in  some 
cases,  by  reason  of  restrictions  upon  the  power  of  taxation,  they  might  not 
possess.  But,  assuming  the  corporation  to  be  clothed  with  sufficient  power 
by  the  charter  to  that  end,  the  liability  of  a  city  or  village,  vested  with  con- 
trol of  its  streets,  for  any  neglect  to  keep  them  in  repair,  or  for  any  improper 
construction,  has  been  determined  in  many  cases.  And  a  similar  liability 
would  exist  in  other  cases  where  the  same  reasons  would  be  applicable.  In 
support  of  this  text,  the  learned  author  refers  to  a  number  of  cases;  and  the 
principle  stated  by  him  is  in  accord  with  the  decisions  of  this  court  in  the 
case  of  Baltimore  City  v.  Marriott,  9  Md.  160,  and  the  recent  case  of  Taylor 
V.  Cumberland,  64  Md.  68.  And  on  the  next  succeeding  page  of  the  author 
just  cited  he  says:  "In  regard  to  all  those  powers  which  are  conferred  upon 
the  corporation,  not  for  the  benefit  of  the  general  public,  but  of  the  corpora- 
tions, as  to  construct  works  to  supply  a  city  with  water,  or  gas-works,  or  sew- 
ers, and  the  like,  the  corporation  is  held  to  a  still  more  strict  liability,  and  is 
made  to  respond  in  damages  to  the  parties  injured  by  the  negligent  manner 
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in  which  the  work  is  constracted  or  guarded, "  etc.  But,  notwithstanding  this 
duty  and  ] lability  of  the  municipality  in  respect  to  powei*s  delegated,  there  is 
a  class  of  powers,  defined  as  discretionary  or  quasi  judicial,  which  tlie  cor- 
porate authorities  cannot  be  compelled  to  execute;  as,  for  instance,  the  open- 
ing, widening,  or  extension  of  streets,  the  adoption  of  a  particular  grade,  or 
the  adoption  of  any  particular  plan  for  improvement,  and  the  like,  unless  the 
terms  of  the  statute  are  imperative.  But  any  particular  plan  that  may  be 
adopted  must  be  a  reasonable  one,  and  the  manner  of  its  execution  thence  be- 
comes, with  respect  to  the  rights  of  the  citizen,  a  mere  ministerial  duty;  and 
for  any  negligence  or  unskillfulness  in  the  execution  or  construction  of  the 
work,  whereby  injury  is  inflicted  upon  private  right,  the  municipality  will  be 
held  responsible.  This  is  the  principle  maintained  iy  the  great  preponder- 
ance of  authority;  and  there  is  nothing  in  the  case  of  CUy  of  Cumberland  v. 
Willisan,  50  Md.  138,  at  all  opposed  to  this  principle,  as  would  seem  to  be 
supposed  by  counsel  for  the  defendant.  In  that  case,  the  authority  delegated 
to  the  corporation  to  grade  and  improve  its  streets  was  held  to  have  been 
properly  exercised,  with  no  want  of  reasonable  care  and  skill  It  was  not  at- 
tempted to  be  shown  that  the  injury  complained  of  had  been  produced  by  the 
want  of  care  and  skill  in  the  grading  and  di-aining  of  the  street;  and  there  was 
no  question  of  negligence  or  want  of  skill  raised  in  the  case.  But  in  the  re- 
cent case  of  Kranz  v.  Baltimore  City,  64  Md.  491,  2  Atl.  Bep.  908,  where 
the  action  was  brought  for  injury  sustained  by  a  property  holder,  caused  by 
obstructions  in  a  sewer,  and  the  overflow  therefrom,  upon  the  premises  of  the 
plaintiff,  of  water,  mud,  filth,  etc.,  the  result  of  the  bad  condition  and  want 
of  repair  of  the  sewer,  this  court  held  that  the  city  was  liable,  as  well  for  the 
consequences  of  the  negligent  failure  to  keep  the  sewer  in  repair,  as  for  neg- 
ligence and  unskillfulness  in  actually  making  the  repairs.  And  the  general 
proposition  was  maintained  that  where  a  municipal  corporation  underlies, 
in  the  discharge  of  its  duties,  to  construct  or  repair  such  a  work  as  a  sewer 
or  culvert,  it  is  responsible  for  damage  caused  by  the  negligent,  careless,  or 
unskillful  manner  of  performing  the  work;  and  2  Dill.  Mun.  Corp.  §  1049,  is 
cited  with  approval.  And  in  that  same  work,  in  section  1051,  where  the  au- 
thor sums  up  and  states  the  results  of  the  authorities  upon  the  subject  of 
municipal  liability  for  injuries  caused  by  surface  water,  the  following  among 
other  propositions  is  formulated:  *' There  is  a  municipal  liability  where  the 
property  of  private  persons  is  Hooded,  either  directly  or  by  water  being  set 
back,  when  this  is  the  result  of  the  negligent  execution  of  the  plan  adopted 
for  the  construction  of  gutters,  drains,  culverts,  or  sewers,  or  of  the  negli- 
gent failure  to  keep  the  same  in  repair  and  free  from  obstruction;  and  this, 
whether  the  lots  are  below  the  grade  of  the  streets  or  not. "  The  cases,  says 
Judge  Dillon,  support  this  proposition  with  great  unanimity.  Of  the  many 
cases  cited  by  the  author,  we  need  only  refer  to  those  of  White  Lead  Co,  v. 
Rochester,  3  N.  Y.  463;  JBarton  v.  City  of  Syracuse,  36  N.  Y.  54;  Rotve  v. 
Portsmouth,  56  N.  H.  291;  and  Noonan  v.  City  of  Albany,  79  K.  Y.  470. 

Kow,  with  these  general  principles  in  view,  we  will  turn  to  the  prayers, 
which  form  the  subject  of  the  first  exception  by  the  plaintiffs.  And,  with 
respect  to  the  one  prayer  offered  by  the  plaintiffs,  we  think  the  court  below 
was  right  in  rejecting  it.  By  that  prayer  the  court  was  asked  to  instruct  the 
jury  that  if  they  should  find  that  the  defendant  built  the  culvert  described  by 
the  witnesses,  and  that  the  same  was  intended  to  receive  and  carry  off  the 
surface  water  flowing  through  the  gutters  along  Bowery  and  Charles  streets 
in  times  of  rain;  and  further  find  that  such  sewer  or  culvert  was  constructed 
in  such  careless,  unskillful,  and  improper  manner  as,  instead  of  carrying  off 
such  water,  to  cause  the  same  to  accumulate  in  large  quantities  at  the  upper 
end  thereof,  and  from  thence  to  flow  back  upon  the  property  of  the  plaintitfs, 
and  injure  and  damage  the  same, — then  the  plaintiffs  were  entitled  to  recover. 
This  prayer  would  seem,  as  a  general  proposition,  to  be  quite  correct,  as  far 
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as  it  goes;  but  in  view  of  the  evidence  in  the  case,  and  to  avoid  mislead- 
ing the  jurj,  it  ought  to  have  gone  further,  and  made  reference  to  the 
evidence  on  the  part  of  the  defendant,  whereby  it  was  sought  to  show  that, 
by  cutting  down  the  cellar  floor  of  the  plaintiffs'  house,  the  water  was  in  fact 
let  in  from  the  gutter  on  Bowery  street,  which  did  the  injury  complained  of, 
and  that  such  injury,  therefore,  was  not  caused  by  any  fault  of  the  defendant 
in  the  construction  or  repair  of  the  sewer;  for  if  it  be  tme  that  the  injury 
suffered  was  in  fact  produced  by  water  thus  let  in  from  the  gutter,  or  in  any 
other  way  than  the  backing  and  overflow  of  the  water  and  debris  from  the 
mouth  of  the  sewer,  caused  by  the  obstruction  to  its  natural  flow  through 
such  sewer,  there  would  be  no  ground  for  recovery,  either  upon  the  allega- 
tions of  the  declaration,  or  the  proof  produced  on  the  trial.  But  the  prayer  is 
defective  in  another  particular:  It  wholly  omits  to  submit  to  the  jury  to 
find  whether  the  defendant  had  notice,  either  direct,  or  inferential  by  lapse  of 
time,  of  the  defective  and  insufficient  condition  of  the  sewer  and  the  injury 
resulting  therefrom.  JTrarwr  v.  Baltimore  City,  64  Md.  491,  2  Atl.  Rep.  908. 
It  is  clear,  therefore,  that  there  was  no  error  in  rejecting  the  prayer  offered 
by  the  plaintiffs. 

But  we  think  there  was  error  in  granting  the  prayers  of  the  defendant. 
The  first  of  these  prayers,  as  construed  by  the  court,  in  the  course  of  the  argu- 
ment of  counsel  to  the  jury,  is  based  upon  the  theory  that  the  plaintiffs  could 
not  recover,  notwithstanding  the  jury  might  find  from  the  evidence  that  the 
surface  water  was  diverted  from  its  natural  flow  by  the  elevation  and  im- 
provement of  the  streets,  and  by  the  artificial  gutters  and  drains,  whereby 
such  surface  water  was  collected  in  volume,  and  conducted  to  the  mouth  of 
the  sewer  opposite  the  adjoining  property  of  the  plaintiffs,  whence  it  could 
not  escape,  except  by  flowing  over  the  premises  of  the  plaintiffs,  "if  the  jury 
should  find  that  the  cause  of  the  back-flow  of  the  water  was  the  elevation  of 
the  street,  and  that  said  culvert  was  Insufficient  in  size  to  carry  off  all  of  such 
water  in  times  of  heavy  rain:  provided,  the  construction  of  the  culvert  did 
not  place  or  leave  the  said  proi)erty  in  a  worse  condition  than  if  no  culvert 
had  been  made  at  all. "  To  this  proposition  we  cannot  assent.  Reason  as 
well  as  authority  would  seem  clearly  to  oppose  it.  We  fully  agree  with  Judge 
Dillon  in  the  principle  stated  by  him  in  section  1042,  vol.  2,  of  his  work  on 
Municipal  Corporations.  In  that  section,  after  referring  to  the  general  doc- 
trine that  the  municipality  is  not  bound  to  protect  from  surface  water  those 
who  may  be  so  unfortunate  as  to  own  property  below  the  level  of  the  street, 
he  says:  "It  is  possible  there  may  be  no  middle  ground,  but  we  are  unable  to 
assent  to  the  doctrine  that  by  reason  of  their  control  over  street-s,  and  the 
power  to  grade  and  improve  them,  the  corporate  authorities  have  the  absolute 
and  unconditional  legal  right  intentionally  to  divert  the  water  therefrom  as  a 
mode  of  protecting  the  streets,  and  to  discharge  it,  by  artificial  means,  in  in- 
creased quantities,  and  with  collected  force  and  destructiveness,  upon  the 
property,  perhaps  improved  and  occupied,  of  the  adjoining  owner. "  Here, 
Bowery  street  runs  east  and  west  from  the  mouth  of  the  sewer ;  and  the  de- 
clivity of  the  hill,  along  the  side  of  which  that  street  is  made,  is  to  the  south. 
The  natural  flow  of  the  surface  water,  therefore,  as  shown  by  the  proof  and  the 
plat  exhibited,  is  to  the  south.  But  this  natural  flow  has  been  interrupted  by 
the  elevation  of  Bowery  street,  on  the  south  side  thereof,  and  the  water  has 
been  concentrated  in  a  gutter,  and  made  to  flow  to  the  mouth  of  the  sewer, 
opposite  the  property  of  the  plaintiffs,  on  the  north  side  of  that  street.  K, 
then,  it  be  true,  as  it  clearly  is,  upon  unquestionable  authority,  (Lyiich  v. 
The  Mayor,  76  N.  Y.  60;  Symes  v.  Cohoes,  67  N.  Y.  204;  O'Brien  v.  City 
of  St.  Paul,  25  Minn.  333;  [nhabitanU  of  We^t  Orange  v.  Field,  37  N.  J. 
Eq.  600;  Ashley  v.  Port  Huron,  85  Mich.  296,)  that  the  corporation  cannot 
thus  divert  the  flow  of  surface  water,  concentrate  it  in  volume  and  force,  and 
empty  it  upon  private  property,  without  becoming  liable,  it  next  follows  that 
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there  is  a  daty  incambent  upon  the  corporation  to  provide,  by  adequate  means, 
for  passing  off  the  water  there  concentrated  in  volume,  so  as  to  avoid  do- 
ing damage  to  private  property.  The  street  may  be  properly  graded,  and 
the  drains  properly  made,  but  the  sewer  made  for  the  purpose  of  receiving  and 
carrying  off  the  water  cannot  be  said  to  be  skillfull^  and  carefully  constructed, 
or  kept  in  repair,  if,  from  any  structural  cause,  it  be  insufficient  to  pass  off 
the  water  flowing  to  it  through  the  artificial  channels  provided.  If  it  be  true, 
as  alleged  and  shown  by  the  plaintiffs,  that  the  surface  water  was  gathered  into 
artificial  channels  or  gutters,  and  made  to  flow  to  the  mouth  of  the  sewer, 
where  it  was  allowed  to  accumulate  in  large  quantities,  and  thence  flow  back 
upon  the  property  of  the  plaintiffs,  this  constituted  a  nuisance,  and,  as  such, 
it  was  certainly  the  duty  of  the  defendant  to  remove  it,  and  for  the  neglect  of 
such  duty  the  defendant  is  liable.  For,  as  was  said  by  the  court  «of  appeals 
of  New  York  in  the  case  of  Noonan  v.  City  of  Albany,  79  N.  Y.  470,  "a 
municipal  corporation  has  no  greater  right  than  an  individual  to  collect  the 
surface  water  from  its  lands  or  streets  into  an  artificial  channel,  and  discharge 
it  upon  the  land  of  another;  nor  has  it  any  immunity  from  legal  responsibil- 
ity for  creating  or  maintaining  a  nuisance."  The  second  prayer  granted  on 
the  part  of  the  defendant  is  obnoxious  to  the  same  objection  that  applies  to 
the  first.  The  plaintiffs,  and  those  under  whom  they  claim,  had  clearly  the 
right  to  the  use  and  enjoyment  of  their  property  in  any  reasonable  way,  and 
for  any  reasonable  purpose,  and  to  make  any  alteration  or  new  adaptation 
therein  that  they  deemed  proper,  without  thereby  subjecting  themselves  to 
the  loss  of  protection  to  their  property  from  wrongful  invasion  by  inundation 
or  otherwise.  Hence  it  was  error  to  instruct  the  jury,  upon  certain  enumer- 
ated facts,  in  respect  to  the  lowering  of  the  cellar  floor,  (as  was  done  by  grant- 
ing this  prayer,)  "that  the  plaintiffs  could  not  recover  for  any  injury  to  said 
house  caused  by  said  inflow  of  surface  water  to  such  basement  or  cellar,  not- 
withstanding the  Jury  might  find  that  the  grade  of  said  street,  and  the  insuf- 
ficient size  of  said  culvert,  caused  the  inflow  of  said  surface  water  to  said  base- 
ment in  time  of  heavy  rain."  If  the  injury  complained  of  was  sustained  by 
reason  of  the  backing  of  the  water  from  the  mouth  of  the  culvert,  where  it 
had  been  brought  in  large  quantities  by  artificial  drains,  and  that  such  back- 
ing and  overflow  was  caused  by  the  defective  and  insufficient  sewer  or  cul- 
vert, and  would  not  have  occurred  but  for  that  cause,  then  the  fact  that  the 
floor  of  the  plaintiffs^  cellar  had  been  lowered  afforded  no  justification  to  the 
defendant  for  the  defective  and  insufficient  sewer.  The  cause  of  the  injury 
was  the  fault  of  the  defendant,  and  not  of  the  plaintiffs. 

In  thus  disposing  of  the  two  prayers  granted  for  the  defendant,  we  also  dis- 
pose of  the  court's  construction  of  the  first  prayer,  as  stated  in  the  first^ex- 
ception.  And,  as  to  the  question  raised  and  stated  in  the  fourth  exception, 
we  think  the  court  was  quite  right  in  ruling  as  it  did.  There  was  no  question 
before  the  jury  as  to  the  want  of  care  or  skill  in  the  construction  of  the  gut- 
ter or  passage-way  for  the  water  along  Charles  street.  Defects  and  unskill- 
f  ulness  in  the  construction  of  that  gutter,  or  negligent  failure  to  keep  it  in 
repair,  are  not  alleged  as  substantive  and  independent  causes  of  injury;  nor 
was  there  any  proof  to  show  that  injury  was  suffered  from  that  cause. 

The  second  and  fifth  exceptions  present  questions  of  practice.  It  appears 
by  the  second  exception  that  after  the  court  had  ruled  upon  the  prayers  for 
instruction,  and  granted  such  as  were  approved,  the  counsel  for  the  plaintiffs, 
in  argument  to  the  jury,  proceeded  to  read  the  declaration.  To  this  the  coun- 
sel on  the  other  side  objected,  and,  upon  inquiry  by  the  court  as  to  the  pur- 
pose of  reading  the  declaration  to  the  jury,  the  counsel  for  the  plaintiffs  stated 
"that  his  purpose  was  to  call  the  attention  of  the  jury  to  the  testimony  in  the 
case,  and  to  apply  such  testimony  to  the  allegations  of  the  declaration,  and  to 
argue  that  said  allegations,  and  each  of  them,  were  sustained  by  the  evidence 
in  the  case,  and  therefore  plaintiffs  were  entitled  to  recover,  because  def end- 
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ant  bad  not  demurred.'*  The  coart  would  not  permit  the  declaration  to  be 
read,  and  the  plaintiffs  excepted.  This  court  is  clearly  of  opinion  that  the  ac- 
tion of  the  court  below  was  entirely  correct;  otherwise,  it  would  be  simply  an 
appeal  from  the  court  to  the  jury.  If  the  jury  could  be  induced  to  conclude 
that  the  allegations  of  theadeclaration  were  sustained  by  the  proof,  however 
inconsequential  or  immaterial,  in  a  legal  point  of  view,  they  might  be,  and 
notwithstanding  the  court  may  have  instructed  to  the  contrary  of  the  plain- 
tiffs' contention,  upon  the  theory  contended  for  here,  the  plaintiffs  could  re- 
cover. Such  theory  has  no  foundation  in  reason,  principle,  or  practice.  The 
instruction  given  for  the  guidance  of  the  jury  made  no  reference  to  the  plead- 
ings in  the  case,  and  therefore  the  jury  were  not  required  to  look  at  the  plead* 
ings,  to  ascertain  how  they  were  to  find. 

In  the  ^th  exception  it  is  stated  that  at  the  conclusion  of  the  argument, 
and  when  the  jury  were  about  to  retire  to  consider  of  their  verdict,  the  coun- 
sel for  the  plaintiffs  asked  that  the  jury  be  allowed  to  take  with  them  to  their 
room  the  declaration  in  the  case.  This  request,  upon  objection  by  the  defend- 
ant, was  refused  by  the  court,  and  the  plaintiffs  excepted.  This  refusal  by 
the  court,  we  think,  forms  no  ground  of  exception  by  the  plaintiffs.  It  is 
true,  it  is  said  by  the  late  Mr.  Evans,  in  his  work  on  Maryland  Practice,  (page 
400,)  that,  when  the  jury  withdraw  from  the  bar,  '*they  have  the  right  to  take 
with  them  the  pleadings  in  the  cause,  and  the  written  directions  of  the  court;** 
and  this  passage  of  the  work  was  referred  to  in  the  opinion  of  this  court  with 
apparent  approval,  though  not  at  all  necessary  to  the  decision,  in  the  case  of 
Ingalls  v.  Crauchf  35  Md.  296.  In  the  case  just  mentioned  it  was  not  said  or 
Intimated  that  the  practice  was  so  established  as  to  forbid  the  exercise  of  the 
discretion  of  the  court  below  over  the  subject,  and  that  the  refusal  to  al- 
low the  pleadings  to  be  taken  by  the  jury  was  a  subject  of  exception  and  re-^ 
view.  On  the  contrary,  there  are  many  reasons  for  holding  that  the  matter 
rests  exclusively  in  the  discretion  of  the  court  below.  In  any  case  where  the 
court  may  suppose  that  the  jury  might  be  misled  by  the  statements  and  alle- 
gations of  the  pleadings,  it  would  certainly  be  proper  that  the  pleadings  be 
withheld  from  them.  They  are  not  supposed  to  be  the  best  judges  of  the 
technical  language  of  pleading,  and  able  to  determine  when  the  allegations 
are  or  are  not  supported,  in  the  contemplation  of  law.  It  is  in  this  tliat  the 
aid  of  the  court  is  required,  and  the  instructions  of  the  court  form  the  exclu- 
sive guide  to  the  jury.  If  the  instructions  given,  as  in  this  c|ise,  make  no 
reference  to  the  pleading,  even  this  court,  on  review,  will  not  assume  that  the 
court  below  inspected  the  pleadings,  and  adjudged  them  sufficient  to  sustain 
the  instructions.  Stockton  v.  Frey,  4  Gill,  406;  Owings  v.  Jones,  9  Md.  116. 
The  issues  to  be  tried  are  supposed  to  be  fully  explained  to  the  jury  at  the  bar, 
in  the  course  of  the  trial,  and  therefore  the  jury  are  not  left  to  grope  through 
the  technical  verbiage  of  pleading  to  ascertain  for  themselves  what  issues  they 
are  required  to  determine.  Whether  they  should  take  with  them  to  their 
room  the  pleadings  in  any  case  is  matter  of  discretion  of  the  court  below,  and 
not  the  subject  of  review  on  appeal. 

It  follows,  from  what  we  have  said  in  regard  to  the  two  prayers  granted 
on  the  part  of  the  defendant,  that  the  judgment  must  be  reversed,  and  a  new 
trial  awarded. 
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Broumel  V.  Rayneb. 
{C(ywrt  of  Appeals  of  MaryUmd,    December  9, 1887.) 

1  Contracts— Waiter  of  STiPuiATioNft— Enforoembnt  of  Others. 

Plaintiff  and  defendant  haying  purchased  and  partitioned  between  them  a  plat  of 
land,  entered  into  a  contract  to  grade  and  pave  certain  streets  upon  it.  The  partic- 
ular streets  and  the  time  within  which  the  work  was  to  be  done  upon  each,  were 
specified  in  distinct  clauses  of  the  contract.  All  the  clauses  except  the  last  were 
tacitly  waived,  neither  party  having  demanded  their  performance  of  the  other.  The 
street  named  in  the  last  clause  became  a  public  nuisance,  and  plaintiff,  having  in- 
effectually called  apon  defendant  to  perform  his  part  of  the  contract,  graded  and 
paved  such  portion  of  the  street  as  passed  through  his  own  land,  and  sued  defend- 
ant for  breach  of  the  contract.  HelcL  that  he  was  entitled  to  recover,  notwith- 
standing the  waiver  of  the  prior  stipulations,  there  being  nothix^g  in  the  contract 
making  such  stipulations  conditions  precedent. 

a.  Samb—Mbasvrb  of  Damages  for  Breach. 

In  an  action  for  breach  of  a  contract  between  plaintiff  and  defendant,  jointly  to 
grade  and  pave  a  street,  where  plaintiff  had  requested  defendant  to  perform  his 
part  of  the  contract,  and,  upon  default,  had  done  the  work  himself,  the  court  allowed 
phuntlff,  as  damages,  half  the  cost  of  grading  and  paving  the  street  Held,  a 
proper  measure  of  damages. 

Appeal  from  snperlor  court  of  Baltimore  citj. 

Action  by  William  S.  Rayner  against  James  Broumel,  for  damages  for 
breach  of  contract  to  grade  and  pave  a  street.  Verdict  for  plaintiff.  Defend- 
ant appeals. 

Henry  F,  Qarey,  for  appellant.    B,  Howard  Haman,  for  appellee. 

Y£Lix>TT.  J.  The  parties  to  this  suit  had  bought  a  tract  of  land  in  Balti- 
more county,  near  the  limits  of  Baltimore  city,  and  had  executed  a  deed  of 
partition  dividing  this  land  between  them.  Wishing  to  improve  the  prop- 
erty thus  divided,  they  entered  into  a  contract,  dated  November  9,  1874,  in 
which  they  covenanted  and  agreed  that  they  would  grade  and  pave  certain 
streets  named,  and  particularly  designated  on  a  plat  prepared  for  the  pur- 
pose. These  streets  were  to  be  graded  and  paved  within  specified  and  lim- 
ited periods ;  or,  in  other  words,  one  was  to  be  graded  and  paved  within  a 
year,  another  within  two  years,  and  others  within  longer  spaces  of  time 
named  in  distinct  and  separate  clauses  of  said  contract.  The  clause  sued  on» 
contains  a  stipulation  that  the  parties  shall,  within  six  years,  grade  and  pave 
Lanvale  street,  from  Florence  street  to  John  street.  It  seems  that  there  was 
a  tacit  waiver  of  the  stipulations  in  regard  to  the  other  streets  named  in  the 
contract,  as  none  of  these  streets  were  graded  and  paved,  and  there  is  no 
proof  that,  as  respects  them,  either  party  ever  demanded  of  the  other  a  per- 
formance of  the  covenants  contained  in  the  contract.  But,  when  the  time 
limited  for  the  grading  and  paving  of  Lanvale  street  was  about  to  expire,  the 
appellee,  who  was  plaintiff  below,  announced  his  readiness  to  comply  with  the 
obligations  imposed  upon  him  by  the  clause  in  the  contract  relating  to  this 
street,  and  required  of  the  appellant  performance  of  his  part  of  said  contract. 
The  appellant  refused  to  comply,  and  the  appellee  then  proceeded  to  grade 
and  pave  one  half  of  said  street,  the  condition  of  which,  as  shown  by  the 
proof  in  this  record,  required  such  improvements  to  be  made  as  speedily  as 
possible.  Having  done  this  much  of  the  work,  the  appellee  instituted  this  ac- 
tion for  the  recovery  of  damages  resulting  from  an  alleged  breach  of  the  con- 
tract. 

The  plaintiff  sued  in  assumpsit^  and  the  declaration,  besides  the  money 
counts,  contained  two  other  counts  specially  setting  forth  the  contract  and 
alleging  the  breaches.  These  two  counts  were  demurred  to,  and  the  demurrer 
was  overruled.  The  case  was  submitted  to  the  court  for  determination,  with- 
out the  intervention  of  a  jury.  After  the  introduction  of  evidence  of  both 
v.llA.no.l2— 53 
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parties,  the  court  was  asked  to  pass  upon  certain  legal  propositions  presented 
in  the  shape  of  prayers  for  instructions.  The  court  rejected  all  the  prayers 
offered,  and  filed  its  own  opinion  as  a  proper  presentation  of  the  legal  prin- 
ciples applicable  to  the  questions  in  controversy.  The  verdict  and  judgment 
being  for  the  plaintiff,  the  defendant  appealed. 

If  the  opinion  of  the  court  is  correct,  the  instructions  asked  for  by  the  de- 
fendant were  properly  rejected,  and  there  was  no  error  committed  in  overrul- 
ing the  dem  urrer.  It  is  apparent  that  the  court  was  right  in  holding  that  the 
mutual  waiver  of  antecedent  stipulations  did  not  impair  the  obligation  of  sab- 
sequent  stipulations  not  waived,  as  there  is  nothing  on  the  face  of  this  con- 
tract which  makes  one  stipulation  a  condition  precedent  to  another.  Whether 
a  contract  must  be  sued  on  as  an  entirety,  or  is  divisible,  and  can  become  tbe 
foundation  of  separate  suits,  for  the  infraction  of  independent  stipulations, 
depends  on  its  terms;  and,  in  order  to  arrive  at  a  correct  construction,  due 
regard  must  be  had  to  the  intention  of  the  contracting  parties,  as  revealed  by 
the  language  which  they  have  employed  and  the  subject-matter  to  which  it 
has  reference.  Brewster  v.  Frazter^  32  Md.  302;  Bnatoorih  v.  Insurance  Co,, 
I  Flip.  92.  And  undoubtedly  the  law  is  well  settled  in  regard  to  the  failure 
to  perform  distinct  and  independent  stipulations.  In  such  cases,  there  are  as 
many  causes  of  action  as  there  are  breaches.  Dugan  v.  Anderson,  36 
!Md.  567;  Williams  v.  Hdllett,  2  Sawy.  263;  Faw  v.  MarsUller,  2  Crancb, 
24.  And  in  Perkins  v.  Hart,  11  Wheat.  250,  Washington,  J.,  said:  **  Where 
the  agreement  embraces  a  number  of  distinct  subjects,  which  admit  of  beiog 
separately  executed  and  closed,  it  must  be  taken  distributively,  each  subject 
being  considered  as  forming  the  matter  of  a  separate  agreement,  after  it  is  so 
closed."  In  Taylor  v.  Laird,  1  Hurl.  &  N.  274,  Pollock,  C.  B.,  determined 
that  when  there  is  a  contract  for  an  entire  service,  but  the  parties  stipolate 
that  payments  for  such  service  shall  be  made  periodically,  in  fixed  sums,  a 
failure  to  make  any  one  of  these  payments  may  become  the  foundation  fori 
suit.  Thus  it  is  manifest  that  many  suits  may  grow  out  of  one  contract.  Tba 
principle  has  been  recognized  in  all  of  the  states.  Cunninghavi  v.  IforrtU^ 
10  Johns.  203;  Tompkins  v.  Elliot,  5  Wend.  496;  Bean  v.  Attoater,  4  Conn. 
4;  WtUer  v.  Henane,  18  Pac.  Rep.  614. 

When  the  contract  executed  by  the  parties  to  this  appeal  is  examined,  it  st 
once  becomes  apparent  that  it  is  divisible,  and  that  its  stipulations  are  inde- 
pendent of  eacli  other,  and  must  be  taken  distributively.  The  work  on  eadi 
street  was  to  be  performed  at  a  different  period.  One  street  was  to  be  gradal 
and  paved  within  two  years,  anotiier  within  three,  anotlier  within  four;  uti 
Lanvale  street  was  to  be  graded  and  paved  witliin  six  years  from  the  date  ol 
the  agreement  The  stipulation  in  the  contract,  in  regard  to  the  grading aci 
paving  of  Lanvale  street,  being  independent  of  other  stipulations  relating  to 
the  improvement  of  other  streets,  it  is  clear  that  the  plaintiff  could  have  in- 
stituted and  maintained  an  action  founded  on  the  refusal  of  the  defendant  lo 
comply  with  the  obligation  imposed  by  this  stipulation.  But  the  plaintif 
was  compelled  to  grade  and  pave  a  portion  of  said  street  extending  through  bis 
own  property  because  the  condition  of  this  part  of  the  street  was  such  that  it 
had  become  a  public  nuisance,  and  he  was  liable  to  an  Indictment.  He  ex- 
pended a  sum  sufficient  to  put  this  part  of  the  street  in  good  condition  by  pav- 
ing and  grading,  and  the  court,  sitting  as  a  jury,  allowed  him,  in  damages. 
one-half  of  the  amount  of  money  so  expended.  The  rule  for  the  measuremes: 
of  damages,  thus  adopted  by  the  court,  was  a  sound  one,  and  sanctioned  bf 
adjudication.  In  Wicker  v.  Hoppock,  6  Wall.  94,  the  supreme  court  said: 
'*The  general  rule  is  that  when  a  wrong  has  been  done,  and  the  lamr  gives  t 
remedy,  the  compensation  should  be  equal  to  the  Injury.  The  latter  i5  tbe 
standard  by  which  the  former  is  to  be  measured.  The  injured  party  is  to  U 
placed,  as  near  as  may  be,  in  the  same  situation  he  would  have  occupied  \t\X* 
wrong  had  not  been  committed."    And  in  Abbott  v.  Batch,  IS  Md.  SOti 
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there  is  a  recognition  by  this  court  of  the  same  standard  for  the  measurement 
of  damages. 

From  what  has  been  said,  it  follows  that  there  was  no  error  in  any  of  the 
rulings  of  the  court  below,  and  its  judgment  should  therefore  be  affirmed. 


Swift  t>.  Williams  et  ah 

Williams  et  al.  v.  Manufacturers*  Nat.  Bank  et  ah 

(Ocmrt  of  appeals  of  McvrylancL    January  5, 1888.) 

1.  TbUBTS— MlBAPPBOFBIATIOK  09  Fn2n>9— NOTIGB  OT,  BT  BaNK. 

A  trustee,  authorized  to  receive  trust  money  in  his  co-trustee's  absence,  Indorsed 
a  check  payable  to  both,  as  if  he  were  sole  trustee,  and  it  was  credited  to  him  as 
such,  in  Dank.  He  then  gave  S.  a  check  on  this  fund,  to  pay  a  debt  which  he  owed 
in  another  capacity*  The  trustee  check  was  refused,  when  presented  to  the  drawee 
for  payment,  oecause  indorsed  by  but  one  trustee.  The  trustee,  by  agreement  with 
his  bank,  then  added  his  co-trustee's  name  to  the  indorsement  of  the  trustee  check, 
and  to  the  signature  of  the  check  to  S.,  and  opened  the  account  in  the  joint  trus- 
tees' names.  Held,  that  the  trustee's  bank  had  notioe  of  the  misappropriation  of 
the  trust  funds,  and  that,  by  paying  the  check  to  8.,  It  became  a  party  to  the  wrong, 
and  liable  therefor. 

2.  Same— Payment  op  Debt  with  Trust  Fdkds— Liabilitt  o»  Crbditob. 

A  trustee  paid  with  trust  money  a  debt  which  he  owed  in  another  capacity.  Held* 
that  the  creditor  receiving  such  payment  is  liable  to  the  trust-estate  for  the  amount 
thereof,  and  it  is  immaterial  whether  or  not  he  had  notioe  that  the  trustee  was  thus 
misappropriating  the  trust  funds. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  in  chancery,  filed  by  E.  Calvin  Williams  and  Joseph  T.  Moore,  trustees, 
against  I.  Parker  Yeazey,  the  Manufacturers'  National  Bank,  and  AVilliam 
H.  Swift,  to  recover  certain  trust  funds,  alleged  to  have  been  misapplied  by 
I.  Parker  Veazey,  a  former  trustee,  in  whose  place  Joseph  T.  Moore  had  been 
substituted.  A  decree  was  entered,  declaring  Veazey  and  Swift  liable,  and 
dismissing  the  bill  as  to  the  bank.  Swift  appeals  from  the  decree  against 
him,  and  the  trustees  appeal  from  the  decree,  so  far  as  it  dismisses  the  bill 
against  the  bank. 

/.  Nevitt  ISteele,  Sebastian  Brown,  and  Wm.  R.  Brune,  Jr.,  for  appellants. 
John  P.  Foe,  George  R.  Gott,  and  Duncan  Veazey,  for  appellee. 

Irving,  J.  This  is  a  suit  in  equity,  brought  by  E.  Calvin  Williams  and 
Joseph  T.  Moore,  trustees,  under  decrees  of  the  circuit  court  of  Baltimore 
city,  in  the  case  of  Robert  M.  Bull  and  others  against  George  W,  Bull  and 
others,  to  recover  certain  funds  of  their  trust  alleged  to  have  been  misapplied 
by  I.  Parker  Veazey,  a  former  trustee,  who  has  been  removed,  and  in  whose 
place  Joseph  T.  Moore  has  been  appointed,  by  order  of  court,  as  co-trustee 
with  Mr.  Williams.  About  the  main  facts  in  the  case  there  is  no  dispute. 
By  the  first  decree  in  the  case,  Messrs.  Williams  and  Veazey  were  appointed 
trustees  for  the  sale  of  the  real  estate  mentioned  in  the  proceedings,  a  sale 
was  effected,  and  reported  to  the  court.  Exceptions  to  that  sale  were  pend- 
ing, when  Mr.  Williams,  being  out  of  health,  and  desirous  of  sailing  for 
Europe,  so  represented  to  the  court;  and  for  the  purpose  of  '^avoiding  any  de- 
lay in  consummating  said  sale,  and  the  distribution  of  the  proceeds  thereof, 
under  a  proper  account  to  be  stated  by  the  auditor,  so  far  as  the  same  may 
not  be  objected  to,  petitioned  the  court  to  allow  I.  Parker  Veazey,  his  co- 
trustee, to  receive  the  purchase  money  from  the  purchaser,  and,  in  all  re- 
spects, to  act  as  fully  during  the  absence  of  the  petitioner  as  if  both  were  pres* 
ent  and  acting."  Upon  thait  petition,  the  circuit  court  passed  this  order: 
*•  Ordered  by  the  circuit  court  for  Baltimore  city,  this  fourteenth  of  July,  1886, 
upon  the  foregoing  petition,  that  I.  Parker  Veazey,  one  of  the  trustees  ap- 
pointed by  the  decree  heretofore  passed  in  this  cause,  be  and  he  is  hereby  au- 
thorized to  receive  from  John  C.  0.  Justis,  the  purchaser  at  the  sale  hereto- 
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fore  reported  to  this  court,  the  full  amount  of  the  purchase  monef ,  not  with- 
standing the  absence  of  his  co-trustee;  and  in  all  respects  to  act  as  fully,  in 
all  matters  pertaining  to  said  trust,  as  if  both  were  present  and  acting.  This 
petition  stated  that  both  trustees  had  qualified,  by  each  giving  a  separate 
bond. "  After  the  passage  of  that  order,  the  exceptions  were  disposed  of,  and 
the  sale  was  ratified.  The  purchaser,  John  C.  G.  Justis,  immediately  pro- 
ceeded to  pay  for  the  property  he  had  bought.  To  do  so,  Messrs.  Justis  & 
Armiger  drew  a  check  on  the  National  Meclianics*  Bank  for  $28,121.55,  the 
amount  of  the  purchase  money,  which  was  made  payable  to  the  order  of  John 
C.  C.  Justis.  This  check  Justis  indorsed  "To  the  order  of  E.  Calvin  Will- 
iams and  1.  Parker  Yeazey,  Trustees,*'  adding,  in  this  indorsement,  thai  it 
was  '*in  full  settlement  upon  property  192  and  194,  W.  Baltimore  street;" 
and  Yeazey  conveyed  the  property  to  the  purchaser.  Although  this  check 
was  indorsed  so  as  to  make  it  payable  to  the  order  of  both  trustees,  Veazey 
solely  indorsed  it,  "I.  Parker  Veazey,  Trustee,  for  deposit,"  to  the  Manufac- 
turers^ National  Bank.  Thereupon  the  Manufacturers'  National  Bank  opened 
an  account  with  Yeazey,  as  if  sole  trustee,  and  passed  the  amount  of  that 
check  to  his  credit  as  such  trustee.  On  the  same  day,  viz*,  fifteenth  July,  18^, 
Yeazey,  who  was  sole  trustee  of  the  Gazette  Publishing  Company,  gave  his 
check,  signed  "1.  Parker  Yeazey,  Trustee,"  on  the  Manufacturers*  National 
Bank,  to  £.  O.  Hinkley  for  $14,144.82,  in  payment  of  a  preferred  debt  da« 
William  H.  Swift,  from  Yeazey,  as  trustee  of  the  Gazette  Publishing  Com- 
pany, under  an  order  of  the  court  so  awarding.  Having  received  this  check. 
E.  O.  Hinkley,  who  was  the  attorney  of  Swift,  for  the  collection  of  that  claim, 
handed  Yeazey  a  release  of  Swift's  claim  against  the  trust  estate  of  the  Ga- 
zette Publishing  Company.  This  last-mentioned  check  was  deposited  by  Hink- 
ley in  the  Union  Bank,  to  the  credit  of  Hinkley  and  Morris,  and  the  same  was 
entered  to  their  credit  on  the  books  of  the  bank,  and  the  bank-lxx^  of  Hink- 
ley and  Morris.  Both  the  Justis  check  and  the  Hinkley  check  went  through 
the  clearing-house  at  the  same  time,  on  the  sixteenth  of  July,  1886,  and  the 
balance  due  the  banks  from  each  other  was  accordingly  ascertained;  but  when 
the  Justis  check  on  the  Mechanics'  Bank  actually  came  to  that  bank  it  was 
rejected,  and  payment  was  refused  by  its  president,  because  it  was  indorsai 
to  the  Manufacturers'  Bank  by  the  order  of  Yeazey,  trustee,  alone;  whereas 
the  indorsement  of  Justis  was  specifically  made  "To  the  order  of  E.  Calvin 
Williams  and  1.  Parker  Yeazey,  Trustees."  The  Manufacturers'  Bank  being 
BO  notified,  it  notified  the  Union  Bank  that  Yeazey's  check  to  Hinkley  was 
not  good,  but  added  it  would  probably  be  made  right  during  the  day.  The 
Union  Bank,  in  turn,  notified  Hinkley,  who  at  once  gave  his  check  to  cancel 
the  credit  he  had  received  for  it,  and  the  check  of  Yeazey  was  surrendered  to 
him,  and  he  took  it,  and  went  to  look  for  Yeazey,  to  get  an  explanation  of  the 
matter  from  him.  Having  found  Yeazey,  he  was  assured  it  was  all  right, 
and  they  together  went  down  the  street  with  the  purpose  of  going  to  tl^ 
Manufacturers'  National  Bank,  to  see  about  the  matter.  On  their  way,  Mr. 
Yeazey  saw  Mr.  Hines,  the  cashier  of  that  bank,  on  the  street,  and  said,  **Tha£ 
is  the  man  1  want  to  see,"  and  left  Hinkley,  and  went  to  him.  Some  con- 
versation was  held  with  Hines,  when  he  and  Yeazey  came  up  to  Hinkley,  who 
had  not  heard  them  talk.  Upon  reaching  Hinkley,  Yeazey  said  to  him,  in 
the  presence  of  Hines:  "It  is  all  right,"  to  which  Hines  assented ;  and  Hink- 
ley was  directed,  with  Hines'  knowledge  and  assent,  to  redeposit  the  check  in 
the  Union  Bank,  which  he  immediately  did.  When  he  did  so,  his  che<dL,  for 
the  correction  of  the  supposed  erroneous  credit  to  Hinkley  and  Morris^  ac- 
count, was  returned  to  him,  and  no  change  was  made  in  the  bank's  books 
or  his;  but  both  were  left  as  when  the  check  was  first  deposited,  as  the  entries 
had  not  as  yet  been  disturbed.  The  arrangement  effected  between  Hifves  and 
Veazey,  in  that  interview,  which  Hinkley  did  not  hear,  was  that  Yeazey  woujd 
alter  the  signature  to  the  check  by  appending  Mr.  Williams'  name;  and  tiu£ 


Digitized  by 


Google 


Md.]  SWIFT  V.  WILLIAMS.  837 

the  deposit  should  be  so  changed  as  to  stand  in  the  name  of  both  trustees,  so 
that  the  check  could  be  properly  charged  to  that  fund.  Hines  said  he  sup- 
posed that  he  was  bound  bj  the  court's  order  to  recognize  Yeazey  alone,  in 
the  indorsement  of  the  check  on  the  Mechanics' Bank;  and  he  produced  the 
copy  of  that  order  which  Veazey  left  when  he  deposited  the  check,  to  the 
president  of  the  Mechanics'  Bank;  but  Mr.  Baldwin,  its  president,  did  not 
take  thie  same  view,  and  refused  to  honor  the  check  in  that  shape.  Hines 
then  gave  the  Mechanics'  Bank  a  cashier's  check  on  his  bank,  to  cancel  the 
allowance  of  the  Justis  check  against  the  Mechanics'  Bank  at  the  clearing- 
house; atid  Mr.  Justis  took  a  cashier's  check  from  the  Mechanics'  Bank  for 
the  same  amount  as  the  rejected  check,  which  he  deposited  in  the  Manufac- 
turers' Bank,  to  the  joint  credit  of  Williams  and  Yeazey,  trustees,  and  took 
up  the  other  check. 

There  was  already  an  account  opened  in  that  bank  to  the  joint  credit  of 
Williams  and  Yeazey,  trustees,  by  the  deposit  of  $500  on  the  fourth  of  June, 
1886,  and,  strangely  enough,  the  cashier,  Hines,  says  he  cannot  explain  why 
this  account  was  simply  entered  on  the  books  as  Yeazey's;  and  the  deposit  of 
the  fourth  of  June  of  $500  was  added  to  the  new  account  opened  in  the  joint 
names  of  Williams  and  Yeazey,  trustees,  by  the  Justis  deposit.  Yeazey  closed, 
also,  the  account  in  his  name  as  sole  trustee  by  his  check  to  the  bank.  The 
Union  Bank  was  notified  the  check  was  all  right,  and  it  notified  Mr.  Hinkley, 
who  sent  his  client  his  money.  When  the  Manufacturers'  Bank  sent  word  to 
the  Union  Bank  that  Mr.  Yeazey's  check  was  all  right  and  good,  the  Hink- 
ley check  from  Yeazey  was  returned  by  the  messenger  to  the  Manufacturers' 
Bank,  where,  as  he  had  promised  Hines  he  would  do,  Yeazey  added  the  name 
"Er  Calvin  Williams,  Trustee,  per  I.Parker  Yeazey,"  as  a  drawee  of  the  check 
to  Mr.  Hinkley;  so  that  it  could  be  carried  as  a  formally  correct  credit  to  the 
bank  as  a  disbursement  from  the  Bull  trust  fund.  In  this  way,  on  the  six- 
teenth day  of  July,  1886,  the  misapplication  of  more  than  814,000  of  the  Bull 
estate  trust  funds  was  accomplished,  and  the  same  was  appropriated  to  the 
payment  of  a  claim  against  the  Gazette  Publishing  Company,  which  had  no 
connection  whatever  with  the  Bull  estate. 

In  September,  1886,  when  Mr.  Williams  returned  from  his  trip  abroad,  the 
breach  of  trust  by  his  co-trustee  was  discovered.  He  reported  the  same  to  the 
court,  and  Mr.  Yeazey  was  removed,  and  the  appellant  Moore  was  appointed 
in  his  place.  The  trustees  were  then  authorized,  by  order  of  court,  to  insti- 
tute such  proceedings  as  they  might  be  advised  were  necessary  and  proper  for 
the  recovery  of  the  fund  which  had  been  improperly  paid  away  and  misapplied. 
This  bill,  which  was  filed  against  Yeazey,  the  Manufacturers'  National  Bank, 
and  William  H.  Swift,  alleged  the  entire  insolvency  of  Yeazey,  and  his  inability 
to  make  good  the  funds  which  he  had  misappropriated,  and  charged  that  both 
the  Manufacturers'  National  Bank  and  William  H.  Swift  were  answerable  to 
the  trustees  for  the  amount  of  the  Bull  estate  which  the  former  had  paid  out 
on  the  check  of  Yeazey,  and  the  latter  had  received.  The  decree  of  the  circuit 
court  held  Yeazey  and  Swift  liable,  and  declared  Yeazey's  primary  liability; 
but  it  dismissed  the  bill  as  against  the  Manufacturers'  National  Bank.  Swift 
appealed  from  the  decree  against  him,  and  the  trustees  appealed  from  the  de- 
cree so  far  as  it  dismissed  the  bill  as  against  the  bank. 

The  appeals  were  heard  together,  and  the  views  of  the  respective  counsel 
were  presented  with  great  clearness  and  force.  Having  examined  all  the  au- 
thorities cited  by  counsel,  and  very  many  which  were  not  cited  by  them,  we 
have  reached  the  conclusion  that  the  learned  judge  who  decided  the  case  below 
erred  in  dismissing  the  bill  as  against  the  Mano&cturers'  National  Bank,  but 
properly  held  the  other  defendants  bound.  So  far  as  the  Bull  estate  is  con- 
cerned, and  its  trustees,  we  think  the  Manufacturers'  National  Bank  is  equally 
bound  to  see  the  fund  of  that  estate,  improperly  appropriated  through  its  aid, 
made  good.    The  question  in  this  case  is  not  one  of  primary  or  secondary  lia- 
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bilitj,  but  whether  all  who  have  participated  ia  any  degree  or  way  in  bring- 
ing about  the  wrong  should  not  be  compelled  to  see  it  right.  Therefore,  for 
the  purposes  of  this  decisioot  it  is  not  necessary  to  decide,  and  we  do  not  de- 
termine, as  between  the  Manufacturers'  Bank  and  Mr.  Swift,  who  was  most 
in  fault,  or  on  whom  the  loss  must  ultimately  fall;  the  rule  being,  as  laid 
down  by  the  master  of  the  rolls,  in  Wilson  v.  Moore,  1  Mylne  &  K.  146,  that 
''all  parties  to  a  breach  of  trust  are  equally  liable,  and  tliere  is  no  primary 
liability . "  It  is  the  well-settled  law  that  whenever  a  party  has  obtained  money 
which  does  not  equitably  belong  to  him,  and  which  he  cannot  in  good  con- 
science retain  as  against  the  person  who  is  equitably  entitled  to  it,  he  will  be 
held  as  holding  it  for  such  person  who  is  rightfully  entitled  to  it.  If  it  be 
trust  property,  equity  impresses  the  trust  upon  it  in  the  hands  of  the  trans- 
feree, and  "renders  him  liable  to  all  the  remedies  which  may  be  proper  for  en- 
forcing the  rights  of  the  beneficiary.  This  rule  forms  the  protection  and  safe- 
guard of  the  rights  of  the  beneficiaries  in  all  kinds  of  trust,  and  enables  trust 
property  to  be  followed  into  the  hands  of  all  subsequent  liolders  who  are  not 
in  the  position  of  bona  fide  purchasers  for  value  without  notioe."  1  Perry, 
Trusts,  §  217  et  aeq.;  2  f'om.  £q.  Jur.  620»  621;  George's  Creek  Case,  59 
Hd.  255. 

Swift  cannot  be  regarded  as  a  **honafide  purchaser  without  notice."  He 
was  the  creditor  of  the  Gazette  Publishing  Company,  and  of  its  funds  in  the 
hands  of  Yeazey,  its  trustee.  As  such  creditor,  he  received  payment  from 
funds  belonging  to  the  Bull  estate  and  from  none  belonging  to  the  publish- 
ing company.  The  general  rule  is  that  an  antecedent  debt  does  not  form  a 
valuable  consideration,  in  a  case  of  this  kind,  so  as  to  make  the  creditor  who 
is  paid  from  wrong  funds  a  purchaser  without  notice.  2  Pom.  £q.  Jur.  622, 
and  authorities  cited.  When  the  property  is  not  "ear-marked,'*  as  where  the 
payment  is  made  in  money  proper,  it  has  been  held  that  the  taker  without  no- 
tice gets  it  discharged  of  the  trust.  Stephens  v.  Board  of  Education,  79  N. 
Y.  183 ;  2  Pom.  Eq.  Jur.  622.  But  if  that  be  the  law,  which  we  do  not  decide, 
this  case  is  free  from  the  difficulty  of  identification  on  which  it  must  rest. 
The  payment  was  made  by  check  on  a  fund  not  liable  for  the  debt  it  paid. 
That  check  is  traced  back,  with  absolute  certainty,  into  the  trust  account  of 
the  Bull  trustees,  where  the  bank  credits  itself  with  its  payment.  That  trust 
money  may  be  followed  into  any  hands  where  it  has  gone  erroneously  was  not 
questioned,  as  we  understood  Swift's  counsel;  but  it  was  oontended  that  in- 
asmuch as  this  check  was  given  by  Yeazey,  as  sole  trustee,  as  he  was  of  the 
Gazette  Company,  and  was  so  received  by  Hinkley  for  Swift,  and  deposited 
in  the  Union  Bank,  and  in  that  form  was  paid  to  the  Union  Bank  by  the 
Manufacturers'  Bank  on  which  it  was  drawn,  and  inasmuch  as  Hinkley  did 
not  know  it  was  not  the  money  of  Swift's  debtor  in  Veazey's  hands,  that  the 
Manufacturers'  National  Bank  must  be  held  as  having  admitted  Yeazey  had 
such  money  in  their  hands,  though  in  fact  he  did  not  have;  and  that,  in  pay- 
ing the  check  as  drawn,  the  bank  must  be  held  to  have  paid  it  with  its  own 
money,  as  if  it  was  really  Yeazey 's  debtor  through  proper  deposit;  and,  as  a 
consequence,  that  Swift  cannot  be  made  te  return  the  money  so  received.  As 
respects  tills  suit,  that  argument  is  more  ingenious  than  cogent.  If  the  bank 
had  promptly  recognized  its  mistake  in  undesignedly,  yet  culpably,  aiding  in 
the  breach  of  trust,  and  had  restored  the  money  to  the  Bull  trust,  and  this  was 
its  suit  against  Swift  for  reimbursement;  or,  if  Swift  had  repaid  the  money, 
and  was  suing  the  bank,  that  argument  might  be  regarded  as  more  applicable 
and  more  forcible;  and  then  the  question  also  would  arise  whether  Hinkley, 
as  the  attorney  of  Swift,  had  enougti  information  to  put  him  on  inquiry  and 
charge  Swift  with  notice.  But  as  this  is  a  suit  for  money  wliich  has  been  paid 
to  Swift  from  an  estate  against  which  he  had  no  claim,  and  from  which  be  was 
not  entitled  to  be  paid,  and  which  he  has  really  received  in  mistake,  so  far  as  he  is 
concerned,  it  seems  to  us  to  be  wholly  immaterial  whether  he  or  bis  counsel  had 
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actual  or  constructive  notice  of  the  fact  that  the  money  paid  was  not  such  money 
as  he  was  entitled  to  have  paid  to  him.  We  need  not,  tlieref  ore,  now  consider  the 
effect  of  the  statement  of  Mr.  Hines  as  to  what  he  said  to  Hinkley  at  the  Union 
Bank,  on  the  sixteenth  of  July,  which  Hinkley  does  not  remember,  and  in 
fact  denies,  touching  the  change  of  the  conditions  of  the  deposit  in  the  Man- 
ufacturers* Bank.  Whatever  question  there  might  be  upon  that  testimony, 
whether  Swift  should  be  visited  with  the  consequences  of  statements  his 
counsel  did  not  understand,  if  made,  and  did  not  remember,  and  be  charged 
with  knowledge,  or  that  which  is  equivalent  to  it,  negligence  after  being  put 
on  inquiry,  in  our  view  we  are  relieved  from  considering  it;  for  we  do  not 
think,  as  we  have  already  said,  that,  as  between  Swift  and  the  representatives 
of  the  Bull  trust,  it  is  material  whether  he  had  knowledge  or  not.  If,  as  be- 
tween him  and  the  Manufacturers'  Bank,  the  latter  would  be  estopped,  as  his 
counsel  contends,  from  saying  it  was  not  a  fund  he  was  entitled  to  retain,  still, 
as  against  the  representatives  of  the  Bull  trust,  he  cannot  be  allowed  to  retain 
that  which  was  paid  to  him,  in  reality,  from  a  fund  on  which  he  had  no  claim, 
and  which  was  charged  against  that  fund  and  no  <)ther,  and  was  not  intended 
by  the  drawee  of  the  check  to  be  charged  against  any  other  fund.  Swift  will 
be  in  no  worse  position  than  if  it  had  not  been  paid  him;  for  although  he  may 
have  given  a  release  to  Yeazey,  as  trustee  of  the  Gazette  Publishing  Company, 
if  the  consideration  for  that  release  fails  he  is  remitted  to  his  position  before 
executing  it,  with  all  the  remedies  open  to  him  on  Yeazey 's  bond  as  trustee 
of  the  Gazette  Publishing  Company.  Whatever  the  law  may  be  as  between! 
him  and  the  bank,  in  this  suit  he  must  be  treated  as  if  the  bank  was  as  in-l 
solvent  as  the  defaulting  trustee  is.  The  Bull  trust  must  not  suffer  for  his  1 
benefit. 

The  bank,  by  its  counsel,  contends  that  Swift  has  received  money  that  does 
not  belong  to  him,  which  he  should  return;  and  that  the  bank  Is  in  no  way 
answerable  for  it,  and  has  been  properly  exonerated  by  the  decree  under  re- 
view.  By  dwelling  upon  the  equitable  aspect  of  the  case,  as  against  Swift, 
and  the  law  in  such  case  as  against  him,  the  real  participation  of  the  bank, 
in  accomplishing  the  wrong  to  the  Bull  estate,  has  been  passed  out  of  view. 
Reliance  also  has  been  placed  upon  the  difference  which  the  supreme  court 
says,  in  Bank  v.  Iwmrance  Co,,  104  U.  S.  63,  exists  between  a  trust  fund, 
ordinarily  held  as  such,  and  a  trust  fund  kept  in  bank  by  the  trustee  depositor 
to  be  checked  against.  The  court  then  says:  *'The  contract  between  the 
bank  and  the  depositor,  is  that  the  bank  will  pay  according  to  the  checks  of 
the  latter,  and,  when  drawn  in  proper  form,  the  bank  is  bound  to  presume 
that  the  trustee  is  in  the  course  of  lawfully  performing  his  duty,  and  to  honor 
them  accordingly.*'  This  is,  and  ought  to  be,  the  law;  but  the  facts  of  this 
case  do  not  bring  the  bank  within  its  protection,  and  it  is  not  entitled  to 
claim  exemption  from  liability  under  its  operation.  The  very  check  with 
which  this  account  was  opened  was  indorsed  to  the  bank  by  one  only  of  two 
trustees,  to  whom,  by  special  indorsement,  it  was  made  payable.  An  account 
was  opened  in  the  name  of  Yeazey,  as  if  sole  trustee,  with  this  check,  when, 
at  that  very  time,  an  account  was  already  standing  on  the  bank's  books  in 
favor  of  both  trustees  jointly,  by  a  deposit  of  $500  on  the  fourth  of  June  pre- 
ceding. The  bank  was  thus  notified,  in  the  inception  of  the  transaction,  that 
the  funds  deposited  were  trust  funds  of  which  two  trustees  were  the  custo- 
dians and  managers.  It  is  true  that,  at  the  time  of  the  deposit,  Mr.  Yeazey 
presented  to  the  bank  a  copy  of  the  court's  order,  already  recited,  and  the 
bank,  no  doubt,  as  its  cashier  testifies  he  did,  relied  on  that  order  as  bind- 
ing on  the  bank.  That  order,  however,  gave  Yeazey  no  authority  to  pay 
away  the  funds;  and  it  and  the  check  notified  the  bank  that  the  money  paid 
by  the  check  was  purchase  money  for  a  trust-estate,  which,  in  the  nature  of 
things,  could  not  be  immediately  paid  away.  And  when  the  National  Me- 
chanics' Bank  refused  to  honor  the  check,  aa  indorsed,  notwithstanding  the 
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court's  order,  which  was  also  exhibited  to  its  president,  the  Manafacturers' 
u^ational  Bank  seemed  to  see  its  error,  and  caused  the  deposit  to  be  changed 
on  its  books.  The  account  which  was  opened  in  the  name  of  Yeazejas  trustee 
was  closed,  as  already  stated,  by  his  check  for  the  full  amount  of  the  Justis 
check;  and  this  was  done,  notwithstanding  there  then  was,  to  the  knowledge 
of  bolh  Yeazej  and  the  bank,  an  outstanding  check  in  favor  of  Mr.  Hinkley 
for  more  than  half  of  that  account  as  it  then  stood  charged,  and  which  could 
properly  only  be  charged  up  against  the  unchanged  account.  Still,  the  Union 
Bank  was  notified  that  this  outstanding  check  in  favor  of  Mr.  Hinkley,  and 
which  it  held,  would  be  paid.  It  in  turn,  as  stated  her0tofore,  notified  Mr. 
Hinkley  to  the  same  effect,  and  he  paid  his  client. 

The  Manufacturers'  National  Bank  knew  that  this  Hinkley  check,  drawn 
by  Veazey  alone,  could  not  properly  be  paid  from  the  joint  deposit,  or  the 
Bull  fund,  and  so  understanding  paid  it,  and  then  had  it  altered  by  the  addi- 
tion of  Mr.  Williams'  name  to  the  check  "per  Veazey,  Trustee,"  for  the  ex- 
press purpose  of  enabling  the  same  to  be  charged  to  the  joint-trustee  account. 
Being  altered,  it  was  then^arged  up  against  the  Bull  fund,  in  the  hands  of 
both  trustees,  as  the  new  account  opened  stood  on  the  bank's  books.  Upon 
what  principle  the  bank  is  to  be  exculpated  from  participation  in  this  trans- 
action, and  exonerated  from  liability  because  of  it,  we  do  not  see.  The 
learned  judge  has  filed  no  opinion,  and  we  do  not  know  by  what  reasoning  he 
reached  his  decision,  in  which  we  cannot  concur.  We  do  not  suppose  that 
the  officers  of  the  bank  willfully  participated  in  doing  this  wrong,  and  we  did 
not  understand  counsel  so  to  insist;  but  that  they  were  guilty  of  such  negli- 
gence in  failing  to  make  inquiry,  and  in  not  following  up  the  matter  and 
learning  the  true  state  of  facts,  as  it  would  have  done  had  they  heeded  the  no- 
tice which  was  given  them  that  there  was  something  irregular  being  done, 
as  to  charge  them  with  the  knowledge  of  that  which  woiUd  have  been  ob- 
tained by  proper  diligence,  cannot  be  doubted. 

The  conclusions  we  have  reached,  after  the  most  thorough  examination  into 
the  authorities,  seem  to  be  fully  sustained  by  them.  That  the  check  having 
the  signature  of  but  one  trustee,  where  the  fund  deposited  belonged  to  several, 
is  not  good  as  against  the  fund,  is  very  clear.  In  Grant  on  Banking  and 
Bankers  (page  65)  it  is  laid  down  that  in  such  case  each  trustee  must  sign,  or 
the  check  may  be  refused  payment;  and  the  banker  will  not  be  discharged  if 
he  does  pay  it,  unless  subsequent  to  the  deposit  the  drawer  becomes  solely  en- 
titled. Morse  on  Banking  (page  290)  says:  "If  the  deposit  is  placed  to  the 
credit  of  divers  persons  as  trustees,  the  signature  of  all  is  indispensable  to  the 
validity  of  the  check. "  In  Innes  v.  Stephenson,  1  Moody  &  R.  145,  Lord  Ten- 
TERDEN  says:  "To  hold  otherwise  would  defeat  the  very  object  of  paying  the 
money  in  jointly."  Husband  v.  DavU,  10  C.  B.  645,  and  SUme  v.  Marsh. 
Byan  &  M.  364,  may  be  cited  for  the  same  principle.  In  this  case,  not  only 
was  the  absence  of  one  trustee's  name  notice  to  the  bank  that  something 
might  be  wrong,  but,  without  heeding  it,  the  bank  actually  aided  in  perfect- 
ing the  wrong,  by  having  the  additional  name  added  after  the  check,  in  its 
original  form,  was  paid.  Authorities  are  abundant  to  show  that  the  addition 
of  a  new  name  as  maker,  without  assent,  changes  its  character,  and  discharges 
that  one  not  assenting.  Lunt  v.  Silver,  5  Mo.  App.  186;  Dietz  v.  Harder,  72 
Ind.  208 ;  Wood  v.  Stelle,  6  Wall.  80.  Without  explaining  to  the  Union  Bank 
what  the  difficulty  was,  it  informed  that  bank  that  the  check,  as  passed  to  it 
with  none  but  Yeazey's  name  signed  to  it,  was  good,  and  that  bank  and 
its  depositor  acted  on  that  Information ;  and  then  the  Manufacturers'  Bank 
caused  its  form  and  signature  to  be  changed,  thus  making  the  check  an  en- 
tirely different  thing  from  what  it  was  when  given  to  Mr.  Hinkley,  and  de- 
posited by  him  in  his  bank  to  his  credit.  Had  it  been  in  the  shape  it  bore 
when  the  bank  charged  the  account  of  Yeazey  and  Williams  with  it,  it  cannot 
be  doubted  it  would  have  been  refused  by  Hinkley,  and  the  misapplication 
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would  not  have  been  effected.  In  the  face  of  all  that  the  bank  had  before 
the  eyes  of  its  officers,  its  culpable  negligence  cannot  be  doubted. 

In  Jiank  v.  Bajik,  30  Md.  27,  this  court  decided  that  the  law  imposed  on 
the  bank  the  obligation  of  certainly  knowing  the  signature  of  its  depositors 
appended  to  checks  drawn  on  the  bank,  and  if  it  paid  a  check  the  signature 
to  which  was  forged,  as  was  done  in  that  case,  the  bank  must  bear  the  loss, 
unless  it  was  misled  into  the  error  by  the  conduct  of  another,  amounting 
to  mala  fides,  by  which  the  loss  might  possibly  be  shifted  onto  the  mis- 
leading person.  If  the  bank  is  bound  to  know  the  signature  is  genuine,  it 
must  also  be  bound  to  know,  when  the  word  "trustee"  is  added,  that  the 
drawer  is  such  trustee  as  is  authorized  to  draw  that  check.  This  would  seem 
to  be  a  necessary  corollary  of  the  other  rule.  In  Bank  v.  Lanye,  51  Md.  144, 
this  court  decided  that  the  addition  of  the  word  "trustee"  after  a  name  gave 
notice  of  a  trust,  and  approved  the  law  laid  down  in  Shaw  v.  Spencer,  100 
Mass.  382,  when  it  was  decided  that  the  addition  of  the  word  "trustee,"  in 
certain  stock  certifk^ates,  gave  notice  that  they  were  held  in  trust,  and  put  a 
party  taking  the  same  upon  notion,  and  imposed  on  him  the  duty  of  inquiry, 
from  which,  if  he  abstained,  he  neglected  at  his  peril.  If  it  be  so  in  such 
case,  there  is  no  possible  reason  why  the  same  rule  should  not  apply  to  the  ad- 
dition of  "trustee"  after  the  signature  to  a  check,  and  should  not  put  upon 
the  party  honoring  the  same  the  imperative  duty  of  being  certain  that  the 
check  has  been  properly  drawn  against  the  fund  from  which  he  pays  it.  We 
do  not  mean  by  this  to  say  that  if  Mr.  Yeazey  had  sole-trustee  funds  on  de- 
posit, against  which  that  check  appeared  to  be  drawn,  the  bank  would  be 
bound  to  know  that  Mr.  Hinkley  properly  represented  a  claim  against  that  es- 
tate; for,  in  that  case,  the  check  would  be  in  proper  form,  and  would  fall  un- 
der the  distinction  noted  by  Justice  Matthews  in  104  U.  S.,  already  cited, 
here  was  a  check  signed  by  one  trustee  only,  when  the  bank  knew  he  had  no 
sole-trustee  funds  then,  and  that  the  account  in  the  bank  which  had  been 
opened  on  that  theory  was  opened  in  error;  and  that  caused  a  proper  account 
in  favor  of  both  trustees  to  be  opened;  and  yet  the  bank  failed  to  inquire 
whether  this  check,  given  by  the  drawer  as  sole  trustee,  was  properly  charge- 
able to  that  fund  as  correctly  opened,  but  assuming  that  it  was,  paid  it  as 
drawn,  and  then  caused  it  to  be  changed,  by  the  addition  of  another  signa- 
ture, so  as  to  become  a  proper  charge  in  form  against  that  fund,  as  it  was  not  in 
the  form  in  which  it  was  given  and  really  paid.  Being  notified  that  trust  funds 
were  being  paid  away  through  that  check,  and  that  the  check  was  not  in  form 
to  be  a  proper  charge  against  the  fund,  (they  knew  it  was  to  be  paid  from  ac- 
cording to  the  intention  of  Yeazey,)  they  cannot  escape  the  consequences  of 
their  neglect  to  inquire  into  the  matter,  which  resulted  in  the  misappropria- 
tion, which,  it  cannot  be  doubted,  would  never  have  been  accomplished  if  the 
bank  had  done  its  whole  duty. 

Heference  has  already  been  made  to  the  order  of  court,  on  which  the  cashier 
said  the  bank  was  relying;  as  obligatory  on  it.  It  was  brought  to  it  by  the 
person  making  the  deposit,  and,  naturally  enough,  perhaps,  did  mislead  the 
officers  of  the  bank.  But  it  was  not  an  order  affecting  the  bank  in  any  way. 
It  did  not,  as  before  stated,  direct  the  disbursement  of  any  of  the  money  it 
authorized  Veazey  to  receive.  It  is  an  unbending  rule  in  equity,  of  very  an- 
cient authority  in  this  state,  that  a  trustee  cannot  dispose  of  trust  funds  in 
his  hands  without  the  previous  and  express  sanction  of  the  court.  Tilly  v. 
Tilly,  2  Bland,  425.  This  the  bank  was  bound  to  know,  and  must  be  pre- 
sumed to  know.  STtaw  v.  Spencer,  100  Mass.  382;  Lang's  Case,  51  Md.  144. 
The  petition  upon  which  that  order  was  passed,  and  of  which  the  order  gave 
notice,  asked  that  the  disposal  be  made  according  to  an  audit  to  be  made,  and 
which  should  not  be  objected  to.  The  bank  certainly  failed  to  follow  up  the 
Inquiry  to  which  it  was  most  suggestively  put.  For  additional  authorities  in 
support  of  and  controlling  this  decision  we  refer  to  Magruder  v.  Peter,  11 
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Gill  A  J.  217;  Baynard  v.  Norris,  6  Gill,  483;  Winchester  v.  Railroad  Co., 
4  Md.  239;  8tewart  v.  Insurance  Co.,  53  Md.  579;  Ahell  v.  Brown,  55  Md. 
217;  Ellis  V.  Horrman,  90  N.  Y.  478;  OKwr  v.  Piatt,  8  How.  401;  KOsey  ▼. 
-ffo66y.  16  Pet.  271;  Tn  re  Hallett,  13  Ch.  Div.  699. 

The  decree  in  respect  to  Veazey  and  Swift  was  entirely  right.  The  only 
error  we  find  to  be  corrected  is  that  the  Manufocturers'  National  Bank  should 
have  been  made  conjointly  liable  for  the  restoration  of  the  money  to  the  Ball 
trust  fund.  So  far,  therefore,  as  the  decree  appealed  from  dismissed  the  bill 
as  to  it,  the  same  must  be  reversed,  and  the  cause  will  be  remanded,  to  the 
end  that  the  decree  may  be  so  modified  as  to  make  the  Manufacturers'  Na- 
tional Batik  also  liable.  Upon  the  appeal  of  Swift  the  decree  must  be  affirmed.. 
Upon  the  appeal  of  the  trustees  Williams  and  Moore  the  decree  must  be  re- 
versed.    Reversed  and  remanded. 


Ckisb  0.  Lanahan  et  aZ.,  (three  cases.) 

OOALB  V.  SaMb. 

(Court  of  Appeals  of  Maryland.    December  16, 1887.) 

1.  Appeal— Delay  ts  Transmitting  Record— Dismissal. 

An  appeal  from  an  order  in  which  the  record  is  not  sent  to  this  court  for 
than  a  year  after  the  order  was  passed,  in  the  absence  of  fault  or  nefflect  in  the 
clerk,  and  where  it  also  appears  to  have  oeen  due  to  the  acUon  of  appellant,  will  be 
dismissed. 

2.  Same— Perfecting— Agreement— Burden  op  Proop. 

On  a  question  of  fact  as  to  what  agreements  were  made  between  the  parties,  rela- 
tiye  to  the  perfecting  of  an  appeal,  the  afflrmatiye  of  the  issue  is  upon  the  appel- 
lants: and  where  two  witnesses  of  equal  credibility,  having  the  same  means  of 
knowledge,  arrive  at  diilerent  conclusionsi  the  affirmative  cannot  be  said  to  have 
been  proven. 
8.  Contracts— Excuse  por  Non-Perpormance— Interpbrencb  by  Injunction. 

A  member  of  a  firm  executed  a  mortgage,  which  was  upon  the  proper^  of  his 
wife,  which  mortgage,  in  the  course  of  business,  fell  into  the  hands  ox  a  third  party, 
who  held  as  collateral  security  a  note  of  the  firm,  upon  which  a  dividend  had  been 
awarded  him  by  the  receiver,  and  that  award  ratified  by  the  court.  It  was  agreed 
between  said  third  party  and  the  attorney  of  the  firm  that  before  taking  the  divi- 
dend he  should  first  exhaust  the  mortgaged  property,  which  he  was  prevented  from 
doing  by  injunction.  Held,  that  he  was  relieved  from  his  agreement,  and  at  liberty 
to  take  nis  dividend. 
4.  Assignment— Op  Funds  in  Court— Power  op  Ck>URT  over. 

When  it  has  been  proven  to  the  satisfaction  of  a  court  that  there  has  been  an  as- 
signment of  funds,  while  the  same  are  in  court,  by  claimants  under  its  jurisdiction, 
such  court  has  ample  power  to  carry  out  such  assignment  by  proper  order. 

Appeal  from  circuit  court  of  Baltimore  city. 

The  firm  of  Rich  St  Co.  failed,  and  receivers  were  appointed  to  take  charge 
of  their  assets  and  settle  up  the  firm's  business.  John  L.  Crise  was  a  member 
of  said  firm.  Thomas  M.  Lanahan  was  a  creditor  of  the  firm,  upon  a  note  of 
$3,000,  which  was  filed  with  the  auditor,  who  made  an  allowance  thereon  of 
a  thirteen-dollar  dividend,  which  allowance  was  ratified  by  the  court.  Sub- 
sequently, said  Thomas  M.  Lanahan  filed  another  claim,  which  was  also  al- 
lowed by  the  auditor,  and  the  allowance  ratified  by  the  court.  In  June,  1887, 
another  dividend  was  allowed  on  the  Thomas  M.  Lanahan  note,  and  con- 
firmed by  the  court.  From  these  three  orders,  John  L.  Crise  appealed,  and 
from  thecourt's  order  of  May  81sti^  Edwin  B.  Coale,  one  of  the  receivers,  ap- 
pealed. 

Sebastian  Brown  and  William  Reynolds,  for  appellants.  Frank  Oosnell, 
for  appellees. 

Stone,  J.  There  are  four  appeals  in  the  one  record  in  this  case,  and  mo- 
tions have  been  made  to  dismiss  three  of  them,  and  we  will  consider  these 
motions  in  the  order  in  which  the  cases  stand  on  the  docket. 

The  appeal  in  the  case  standing  first  on  the  docket  must  be  dismissed.    It 
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is  an  appeal  taken  from  an  order  passed  on  second  of  June,  1886.  The  ap- 
peal  was  entered  within  three  days  after  the  passage  of  the  order,  but  the 
record  was  not  sent  up  until  July,  1887,  more  than  a  year  after  the  appeal 
was  taken,  and  there  is  no  evidence  that  this  delay  arose  from  the  default  or 
neglect  of  the  clerk,  but,  on  the  contrary,  it  clearly  appears  that  it  arose  from 
the  action  of  the  appellant.  The  appellant  insists  that  the  record  was  not 
sent  up,  because  he  made  an  agreement  with  the  appellee  in  reference  to 
the  case,  which  agreement  the  appellee  violated,  and  that  lie  should  be  now 
estopped  from  moving  to  dismiss  the  appeal,  and  that  the  court,  of  their  own 
motion,  should  never  dismiss  an  appeal.  It  is  not  necessary  for  us  to  say  any- 
thing on  the  point  made  that  the  court  will  not  dismiss  the  appeal  in  any  case, 
sua  sponte  and  without  a  motion  made  to  that  effect,  because  in  this  case 
such  a  motion  has  been  made.  As  to  the  point  raised,  that  because  one  of  the 
parties  violated  an  agreement,  by  virtue  of  which  the  case  was  not  sent  up 
within  the  time  fixed  by  law,  and  that  therefore  it  should  now  be  heard,  it  is 
enough  to  say  that  even  if  in  any  case  the  time  for  the  transmission  of  a 
record  as  now  fixed  by  law  could  be  extended  by  agreement  of  parties,  (which 
we  do  not  now  mean  to  decide,)  there  is  no  such  agreement  sufficiently  shown 
in  this  case,  and  the  appeal  must  be  dismissed. 

The  appeal  that  stands  next  on  the  docket  has  been  dismissed  by  order  of 
the  appellants. 

The  other  two  appeals  were  taken  in  time,  and  are  befbre  the  court  for  de- 
termination. The  record  in  the  case  is  very  voluminous,  but,  in  the  view 
that  we  take  of  the  case,  a  great  deal  of  it  is  immaterial  to  the  decision  of  the 
questions  before  us.  The  facts  necessary  for  an  explanation  of  our  views  are 
these:  Kich  &  Go.  failed,  and  receivers  were  appointed  to  take  charge  of  their 
assets  and  settle  the  business  of  the  firm .  Grise,  the  appellant,  was  a  member 
of  the  firm  of  Kich  So  Go.  He  supposed  that  he  was  only  a  .special  partner, 
but  it  turned  out  that  he  was  a  general  partner,  and  consequently  liable  for 
the  debts.  Grise  was  the  only  solvent  member  of  the  firm.  Lanahan,  the 
appellee,  was  a  creditor  of  Kich  &  Go.  upon  a  note  for  ^3,000,  which  was  duly 
filed  in  court,  and,  after  a  long  controversy,  the  claim  was  audited  and  allowed 
to  the  appellee,  and  the  auditor's  report  finally  ratified  it  in  June,  1886.  An 
appeal  was  taken  from  this  order,  which  appeal  we  have  dismissed  for  the 
reasons  stated  in  a  former  part  of  this  opinion.  This  order  of  June,  1886» 
standing  unreversed,  establishes  beyond  controversy  the  fact  that  Lanahan» 
the  appellee,  was  a  creditor  of  Rich  &  Go.,  and  that  he  was  entitled  to  the 
dividend,  about  $1,300,  allowed  him  in  the  auditor's  report  so  finally  ratified, 
and  he  is  still  so  entitled,  unless  he  has  by  some  act  of  his  since  its  award  to 
him  by  the  court  forfeited  his  claim  to  it.  We  do  not  understand  that  this  is 
denied  by  the  appellant,  but  he  (the  appellant)  insists  that,  by  an  agreement 
based  upon  a  valuable  consideration,  the  appellee  waived  his  right  to  this 
dividend  of  Sl,800,  and  agreed  to  look  to  a  certain  mortgage  for  his  claim 
agai  nst  Rich  &  Go.  The  appeUee  denies  that  he  ever  agreed  to  waive  or  aban* 
don  his  claim  against  Rich  &  Go. ;  but  admits  that  he  agreed,  for  the  accom- 
modation of  the  appellant,  to  sell  the  mortgaged  property  first,  but  that  an  in- 
junction prevented  his  selling  the  mortga^d  property,  and  therefore  he  was 
relieved  from  his  obligation  to  do  so.  The  question  at  issue  is,  therefore,  one 
of  fact,  and  not  of  law.  We  may  fully  concede  the  law  as  claimed  by  the  appel- 
lant, that  while  the  fund  is  in  court,  and  both  the  claimants  under  the  jurisdic- 
tion, if  it  was  proven  to  the  satisfaction  of  the  court  that  the  fund  had  been 
assigned,  the  court  has  ample  power  to  carry  out  the  assignment  or  agreement 
by  ordering  the  fund  to  be  paid  over  to  the  paity  entitled.  The  whole  diffi- 
culty arises  from  an  agreement  between  Mr.  Brown,  the  counsel  for  the  ap- 
pellant, and  Mr.  Lanahan,  the  appellee.  The  agreement  was  almost  wholly 
a  verbal  one,  and  we  are  satisfied  was  honestly  construed  differently  by  the 
parties  who  made  it.    It  was  the  subject  of  several  interviews  of  more  or  less 
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length,  and  they  are  the  only  witnesses  to  it.  We  may  here  say  that  the  mort- 
gage of  Kerner  and  wife,  which  is  referred  to  in  the  testimony,  was  executed  by 
one  of  the  tirm  of  Rich  &  Co.,  (Kerner,)  and  was  upon  the  property  of  the  wife. 
This  mortgage  had  fallen  into  the  hands  of  Lanahan,  the  appellee,  some  time 
before,  and  he  had  demanded  and  received  from  Rich  &  Go.  the  $3,000  note  as 
collateral  security  for  the  mortgage,  and  it  was  upon  this  note  that  the  divi- 
dend of  $1,800  had  been  awaixled  to  Lanahan. 

In  order  that  we  may  understand  the  points  both  of  agreement  and  differ- 
ence between  Mr.  Brown  and  Mr.  Lanahan,  we  will  quote  from  the  reooid 
what  we  deem  the  material  part  of  the  testimony  of  each  relating  to  this 
agreement.  Mr.  Brown  says:  "Several  propositions  were  made  by  Mr.  Lan- 
ahan and  myself,  perhaps,  leading  to  a  settlement  of  this  whole  matter,  and 
finally  it  was  agreed  that  we  should  dismfss  our  exceptions  to  the  smaller 
claim  allowed  to  Mr.  Lanahan,  so  that  he  could  get  his  dividend  on  that, 
which  was  in  the  nature  of  a  fee,  and  that  Mr.  Lanahan  should  sell  this  prop- 
erty of  Mrs.  Kerner,  and  make  the  three  thousand  dollar  debt  out  of  that 
property.  In  order  that  there  should  be  no  misunderstanding  between  Mr. 
Lanahan  and  myself,  that  he  should  sell  that  property  and  make  his  money 
out  of  it,  I  had  him  in  his  office  to  make  the  statement  in  writing,  which  I 
will  now  read,  and  then  file  as  an  exhibit: 

"  'July  16,  1886. 

"  ^Sehcistian  Brown^  Bsq. — Deab  Sib:  It  is  a  part  of  the  agreement  en- 
tered into  between  you  and  me,  to-day,  in  reference  to  the  matters  of  John 
L.  Grise,  that  I  shall,  within  two  or  three  weeks  from  this  time,  advertise 
and  sell  the  property  of  Kerner,  and  make  out  of  it  the  most  I  can  for  my 
claim.  Respectfully,  [Signed]    T.  M.  Lanahan.' 

— "[Same  marked  'Defendants'  Exhibit  J.  L.  G.,  No.  1.']  It  was  discussed 
at  some  length,  between  Mr.  Lanahan  and  myself,  as  to  the  most  appropriate 
method  of  ridding  the  Kerner  matter  of  any  difficulties,  in  connection  with 
the  fact  that  the  court  had  awarded  to  Mr.  Lanahan,  as  above  stated,  this 
sum  of  thirteen  hundred  and  odd  dollars,  and  it  was  agreed  between  us  that 
the  appeal  in  relation  to  that  matter  should  stand,  but  that  the  cause,  of 
course,  should  not  be  taken  to  the  court  of  appeals.  The  appeal,  therefore* 
did  stand  upon  the  record,  but  the  matter  having  been  settled,  of  course 
the  appeal  was  not  sent  up.  This  agreement  with  Mr.  Lanahan  in  July 
was  made  on  the  eve  of  his  going  to  Saratoga,  and  it  was  expressly  under- 
stood that  as  the  money  (thirteen  hundred  and  odd  dollars)  was  not  being 
used,  it  should,  for  the  present,  be  loaned  to  John  L.  Grise,  which  was  done; 
and  that  after  he  had  sold  the  Kerner  property,  Grise  should  be,  of  course,  the 
absolute  owner  of  that  thirteen  hundred  and  odd  dollars.-  Mr.  Lanahan  went 
to  Saratoga,  and  on  his  return,  agreeable  to  his  promise  to  me  personally  and 
in  writing,  he  advertised  the  Kerner  property  for  sale.  Some  steps  were 
taken — ^the  nature  of  which  I  do  not  know,  because  I  have  not  examined  the 
record — by  Mrs.  Kerner  to  stop  the  sale  of  the  property,  and  as  a  consequence 
the  sale  did  not  take  place.  After  its  being  of  course  understood,  and  so  talked 
over  between  us,  that  if  the  property  did  not  realize  enough  to  pay  the  whole 
of  your  claim  the  balance  should  come  out  of  the  estate  of  William  Rich  & 
Go.,  or  its  assets,  or  (which  would  be  the  same  thing)  out  of  Mr.  Grise;  and 
it  was  distinctly  discussed  by  us  that  Mr.  Grise  should  be  present  at  this  s:de, 
in  order  that  the  property  should  not  go  below  its  value. "  Mr.  Lanahan 
says:  "After  considerable  tAlk  and  negotiation,  lasting  probably  more  than 
one  day,  he  agreed  to  settle  all  the  claims  I  represented,  in  the  mode  I  sug- 
gested, with  this  modification:  that  he  would  continue  his  appeal,  as  far  as 
claim  No.  17  was  concerned,  but  would  not  allow  the  record  to  be  sent  up, 
and  I  should,  for  the  accommodation  of  Grise,  advertise  the  mortgaged  prop- 
erty, and  Mr.  Grise  would  be  present  at  the  sale  and  buy  it,  and  would  there 
pay  me  my  mortgage  claim  in  full,  or  give  notes  for  it,  as  we  might  agree. 
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He  said  he  would  prefer  not  giving  Crise's  notes  for  the  balance  due  on  the 
mortgage  claim,  or  the  mortgage  claim,  until  the  sale,  as  he  wanted  the  whole 
matter  to  appear  in  my  name  as  against  Kerner.  I  told  him  I  had  no  objeo- 
tion  to  advertising  the  property  and  trying  to  sell  it  for  his  accommodation, 
and  I  now  say  it  was  understood  and  agr^  that  that  sale  was  to  be  made  by 
me  simply  to  accommodate  Mr.  Brown  or  Mr.  Crise,  or  both,  as  they  did  not 
want,  personally,  to  seem  to  be  pressing  Mr.  Kerner  for  the  claim  under  the 
mortgage,  being  as  they  had  made  use  of  him  as  a  witness  in  the  effort  to  ex- 
empt Crise  from  liabUity  as  a  geheral  partner.  I  accordingly  advertised  the 
property,  and  Kerner  got  out  an  injunction, — as  will  appear  by  the  papers 
which  are  admitted  as  evidence  in  this  case, — in  which  he  sets  up  certain 
equities  as  between  Mr.  Kich  and  himself,  or  some  members  of  the  firm  of 
William  Bich  &  Co.  After  this  injunction,  I  went  to  Mr.  Brown  and  told 
him  he  must  now  settle  my  claim  and  take  charge  of  the  mortgage  claim,  and 
have  it  entered  to  the  use  of  the  firm  of  William  Bich  &  Co.,  or  Mr.  Crise,  as 
he  saw  fit.  I  made  out  notes  for  it  agreeably  to  our  understanding,  and  gave 
them  to  him  to  have  Mr.  Crise  sign.  After  some  days  he  brought  them 
back,  probably  the  same  day  or  the  next  day— I  won't  say  about  that,^and 
said  he  had  a  letter  or  note  of  mine  under  which  I  was  to  look  to  the  mortgage 
for  my  debt,  in  consideration  that  he  would  dismiss  his  appeal  on  my  divi* 
dend  of  $107,  allowed  me  under  the  auditor^s  account.  I  told  him  then 
(which  was  absolutely  the  fact)  that  no  such  agreement  had  ever  been  entered 
into,  and  that  I  agreed,  simply  as  a  matter  of  favor  and  accommodation  to 
him.  to  advertise  this  property  and  sell  it  for  Crise^s  benefit.'' 

It  will  be  seen  from  this  testimony  that  both  gentlemen  agree  upon  this: 
that  Mr.  Lanahan  was  to  sell  the  Kerner  property  without  delay,  and  if  it  did 
not  bring  enough  to  pay  him,  then  Mr.  Crise  was  to  pay  the  balance.  There 
can,  we  think,  be  no  doubt  that  so  far  these  gentlemen  perfectly  understood 
one  another,  but  beyond  this  their  understanding  of  the  agreement  seems  to  be 
diametrically  opposite;  the  appellant  insisting  that  Lanahan  waived  his  claim 
to  the  dividend,  and  agreed  to  look  to  the  mortgage  property  for  his  claim, 
and  only  to  resort  to  Crise  in  the  event  that  the  property  did  not  bring  it. 
This  Lanahan  flatly  denies,  and  insists  that  he  only  agreed  for  the  accommo- 
dation of  Crise  to  sell  the  property,  and  that  he  did  not  waive  any  claim  as  to 
bis  dividend,  and  only  left  it  in  court  until  he  could  make  the  sale,  which  was 
to  be  made  at  once;  that  when  the  sale  was  stopped  by  injunction  he  was  ab- 
solved from  his  agreement. 

The  affirmative  of  the  issue  is  certainly  upon  the  appellant;  and  where 
there  are  only  two  witnesses  to  the  agreement,  both  of  equal  credibility,  and 
with  the  same  means  of  knowledge,  and  these  witnesses  arrive  at  different 
conclusions,  we  cannot  say  that  the  afiirmative  has  been  proven.  The  writ- 
ten part  of  the  agreement — the  letter — is  certainly  entirely  consistent  with 
the  theory  of  the  defendant,  and  the  circumstances  surrounding  the  case  do 
not  tend  to  discredit  it.  After  the  defendant's  claim  against  Bich  &  Co.  had 
been  established  by  a  decree  of  the  court,  we  cannot  well  see  why  he  should 
waive  it,  and  bind  himself  to  resort  to  the  mortgage  and  exhaust  that  for 
fear  of  an  appeal,  and  in  consideration  of  a  small  claim  of  a  little  upward  of 
$100,  when  at  any  time,  either  before  or  after  the  decree,  he  could  have  him- 
self foreclosed  the  mortgage.  He  did  advertise  the  property,  but  the  sale  was 
stayed  by  injunction.  This  was  a  contingency  that  neither  party  had  foreseen  • 
or  contemplated.  Lanahan  could  not  perform  his  part  of  the  agreement,  and 
hence  this  suit.  There  is,  we  think,  no  doubt  that  mutual  concessions  were 
made  by  both  parties,  in  order  to  end  this  protracted  litigation.  Nor  is  there 
any  doubt  of  the  sutiiciency  of  the  consideration  to  support  the  agreement, 
and  we  concede  the  law  as  claimed  by  the  appellant.  But  the  difficulty  is  in 
the  proof  of  what  the  agreement  was, — whether  there  is  sufficient  proof  that 
Lanahan  bound  himself  to  exhaust  his  remedy  against  the  laud  first,  even 
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through  what  might  be  an  nnsncoessf  al,  as  it  probably  would  be  a  long,  law- 
suit, and  then  look  to  Crise  for  the  difference  between  what  he  got  from  the 
land  and  his  claim,  or  whether  the  appellee  was  only  bound,  for  the  accom- 
modation of  the  appellant,  to  endeavor  to  seU  the  land  before  he  took  his  divi- 
dend. From  what  we  have  already  said  we  consider,  in  view  of  the  testimony 
of  the  appellee,  the  first-mentioned  agreement  not  proven.  A  court  of  equity 
would  not,  and  should  not.  deprive  a  party  of  the  possession  of  a  fund,  to  which 
it  had  already  decided  he  had  a  title,  without  clear,  definite,  and  satisfactory 
proof  that  the  purposes  of  justice  required  it.  It  was  evidently  supposed  by 
both  parties  that  all  Lanahan  had  to  do  was  to  advertise  and  sell  the  property. 
This  of  itself  involved  some  professional  labor.  But  there  is  no  evidence  that 
a  protracted  lawsuit  over  the  mortgage  was  to  be  carried  on  by  the  appellee 
without  any  compensation  whatever.  But  the  appellee  was  prevented  from^ 
selling  the  property  according  to  agreement  by  an  act  of  the  court  over  which 
be  had  no  control.  There  can  be  no  doubt  that  a  man,  by  an  absolute  con* 
tract,  may  bind  himself  to  do  a  thing  which  subsequently  became  impossible, 
or  to  pay  damages  for  his  non-performance.  But  where  the  event  is  of  such  . 
a  character  that  it  cannot  reasonably  be  supposed  to  have  been  within  the  con-  ~ 
templation  of  the  contracting  parties  when  the  contract  was  made,  this  will 
not  apply.  Thus,  where  the  performance  of  a  contract  is  prevented  by  an 
act  of  the  legislature,  or  the  action  of  a  court  of  competent  jurisdiction,  the 
non-performance  is  excused.  Baily  v.  De  Cresptqny,  L.  B.  4  Q.  B.  180;  People 
V.  Insurance  Co.,  91  N.  Y.  174;  Whitfield  v.  Zellnor,  24  Nfiss.  663. 

Under  the  circumstances  of  this  case,  the  action  of  the  court,  we  think,  re- 
lieved the  appellee  from  the  further  performance  of  his  agreement,  and  left 
him  at  liberty  to  take  his  dividend.  And  the  appeal  from  the  order  of  thirty- 
first  May  must  be  affirmed.  The  appeal  from  the  order  of  June  11,  1887, 
must  also  be  affirmed.  This  appeal  is  from  an  order  ratifying  an  auditor *s 
report  merely  of  an  additional  dividend  upon  a  claim  that  had  been  already 
passed  upon  by  a  final  order  passed  more  than  a  year  before.  It  is  ree  adju- 
dicata.  The  order  of  eleventh  of  June,  1887,  is  in  no  sense  a  final  order  in 
this  case.  The  final  order,  and  from  which  the  appeal  properly  should  have 
been  taken,  was  from  the  order  of  second  June,  1886,  which  decided  that  the 
claim  of  the  appellee  was  a  valid  claim  against  Bich  &  Co.,  and  as  such  en- 
titled to  its  due  proportion  of  the  assets  of  Bich  &  Co.  The  right  of  the  ap- 
pellee to  his  proper  proportion  of  the  assets  of  Bich  &  Co.  was  finally  decided 
by  that  order,  and  is  not  open  for  review  under  this  order.  The  first  appeal 
upon  the  docket  must  be  dismissed,  and  the  orders  from  which  the  two  last 
appeals  were  taken  must  therefore  be  affirmed,  with  costs. 


HiQoiNS  et  cU.  V,  LoDOB  et  oZ. 

(Cowrt  of  Appeals  of  Marylamd.    January  6, 18S8.) 

l.  Salb— Fraud  in  Pubchabb— Evidence— Disposino  op  Goods  at  Aucnoir. 

On  the  trial  of  a  cause,  the  issue  beine  whether  the  vendee  had  purchased  certain 
goods  fraudulently,  the  evidenoe  showed  that  he  began  a  Jobbing  boslness  in  a  base- 
ment room  about  June  15, 1885,  and  on  August  2lBt  bought  the  goods  in  question, 
worth  16,000,  to  be  imid  for  October  10th ;  that,  before  Julji  ^e  b^an  sending  goods 
to  an  auctioneer  for  sale,  and  so  continued  till  September  6th.  when  he  had  left  a 
stock  worth  $400  or  1500,  though  he  had  the  week  before  a  stock  worth  fl5,000;  that 
the  auction  sales  realized  over  16,400:  that  on  September  7th  he  withdrew  nearly  all 
of  his  bank  deposit;  and  that,  after  September,  the  business  was  conducted  in  his 
wife^s  name.  Held,  that  the  evidence  tended  to  show  that  the  purchase  was  fraud- 
ulent. 

9.  AUCTIONEBE8->FC7RCHASB  OF  GoODS  WITHOUT  NOTIOB  OF  FRAUI>— TtTLB. 

In  a  suit  to  recover  goods  from  an  auctioneer  who  had  received  them  from  a  third 
person,  and  advanced  money  on  them,  plaintiff  charged  that  the  consignor  had  pur- 
chased them  fraudulently  from  him;  and  the  jury  were  instructed  that  an  auc- 
tioneer who  receives  for  sale  goods  f raudulenldy  purciiased  by  another,  but  has  no 
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notloe  of  the  fraud,  and  in  good  faith  advanoes  money  on  them,  acquires  a  tiUe 
against  the  vendor.  The  eyidenoe  sustained  the  charge  of  fraud.  Meld,  that  the 
iuBtruction  was  proper. 

Appeal  from  superior  court  of  Baltimore  city. 

Beplevin  by  Lodge,  Wilkins  So  Co.  against  Higgins,  Cobb  &  Co.    There 
was  a  verdict  and  judgment  for  plaintiffs,  and  defendants  appealed. 
W,  Field,  Jr.,  for  appellants.     WUliam  Reynolds,  for  appellees. 

Bryan,  J.  Lodge  and  others  repleyied  certain  goods  from  Higgins.  The 
evidence  tended  to  show  that  one  Hlrsch  Levy  had  made  a  fraudulent  pur- 
chase of  these  goods  from  the  plaintiffs,  and  tliat  he  had  sent  them  for  public 
sale  to  the  defendant,  who  was  an  anctioneer.  The  defendant  had  made  ad- 
vances of  money  on  them. 

On  thOk  supposition  that  the  purchase  of  the  goods  from  the  plaintiffs  had 
been  accomplished  bv  the  fraud  of  Jj&wy,  it  is  not  questioned  that  it  was  void 
at  the  election  of  the  sellers,  and  that  they  could  have  reclaimed  their  property 
from  him.  But  if  he.  sold  them  to  a  bonaflde  purchaser,  without  notice  of 
the  fraud,  a  good  title  would  be  passed,  which  could  not  be  impeached  by  the 
original  vendor.  Ordinarily,  a  purchaser  cannot  acquire  a  title  from  a  ven- 
dor who  has  none.  But  the  authorities  show  without  dissent  that  there  is  an 
exception  under  the  circumstances  which  we  have  just  supposed.  In  PotoeU 
V.  Bradlee,  9  Gill  &  J.  278,  it  is  said:  ''In  such  a  case,  good  faith  and  a  val- 
uable consideration  would  be  essential  constituents  of  a  good  title."  If  these 
features  do  not  appear  in  the  transaction,  we  take  it  that  the  title  fails.  An 
interest  in  the  goods  acquired  bj  making  advances  on  them,  when  placed  in 
the  hands  of  an  auctioneer  for  sale,  would  be  protected  under  the  same  cir- 
cumstances which  would  make  a  purchase  valid.  Tlie  court  instructed  the 
jury  that,  if  Levj's  purchase  was  fraudulent,  the  defendant's  title  would  be 
defeated,  unless  they  found  he  had  in  good  faith  advanced  money  to  Levy 
upon  the  security  of  the  goods,  or  incurred  expenses  in  relation  to  them.  On 
the  prayer  of  the  defendant,  the  court  ruled  that  the  plaintiffs  could  not  recover 
if  the  jury  found  that  the  advances  were  made  by  the  defendant  without  no- 
tice or  knowledge  of  the  circumstances  under  which  Ij^-^y  purchased  the 
goods.  On  the  prayer  of  the  plaintiffs,  it  was  ruled  that  they  were  not  pre- 
cluded from  recovering  by  these  advances,  if  the  jury  found  that,  at  the  time 
the  goods  were  delivered  to  the  defendant,  he  had  knowledge  of  circumstances 
calculated  to  put  a  man  of  ordinary  prudence  on  inquiry  as  to  whether  Levy 
was  perpetrating  a  fraud  in  selling  the  goods  by  auction,  and  that  he  failed 
to  make  inquiry  into  the  character  of  the  transaction.  Taking  these  instruc- 
tions together,  it  seems  to  us  thali  they  laid  the  case  properly  before  the  jury. 
Higgins  could  not  deduce  title  to  the  goods  through  a  fraudulent  vendee  un- 
less he  showed  that  his  advances  were  made  in  good  faith.  If  he  knew  that 
Levy  was  selling  these  goods  for  the  purpose  of  carrying  into  effect  a  fraud, 
his  advances  could  not  be  considered  as  made  in  good  faith;  and  if  the  cir- 
cumstances were  such  as  reasonably  to  call  for  inquiry,  and  if  inquiry  would 
have  given  him  this  knowledge,  he  is  responsible  in  the  same  way  as  if  he 
had  obtained  it.  It  has  been  held  that  if,  in  any  purchase,  "there  be  circum- 
stances which,  in  the  exercise  of  common  reason  and  prudence,  ought  to  put 
a  man  upon  particular  inquiry,  he  will  be  presumed  to  have  made  that  in- 
quiry, and  will  be  charged  with  notice  of  every  fact  which  that  inquiry  would 
give  him."  Baynard  v.  Norris,  5  Gill.  488.  To  the  same  effect  are  Green 
V-  Early,  39  Md.  229;  Ahrama  v.  Sheehan,  40  Md.  446. 

The  evidence  showed  that  Levy  rented  a  basement  room  about  the  fifteenth 
of  June,  1885,  and  commenced  business  as  a  jobber;  that  between  that  time 
and  September  7th  he  purchased  a  large  quantity  of  goods,  $6,000  worth  be- 
ing purchased  from  these  plaintiffs;  that  in  the  latter  part  of  June,  1885,  he 
commenced  sending  goods  to  the  defendant  to  be  sold  by  auction,  the  def end- 
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ant  making  advances  on  them;  that  he  oontinned  to  send  goods  for  this  pur- 
pose,  and  to  receive  advances  from  the  defendant  until  September  5th ;  that 
the  amount  of  these  auction  sales  was  more  than  ^,400;  that,  on  September 
5th,  Levy  had  in  his  store  only  four  or  five  hundred  dollars'  worth  of  goods; 
that,  the  week  before,  he  had  $15,000  worth;  that  he  had  opened  a  bank-ac- 
count on  the  eleventh  of  July,  and  on  the  seventh  of  September  he  drew  out 
the  balance  to  his  credit,  with  the  exception  of  a  small  sum;  that  after  that 
day  lie  was  regarded  as  utterly  insolvent;  that  he  purchased  the  goods  in  ques- 
tion from  the  plaintiffs  on  the  twenty-flrst  of  August  on  credit,  the  time  fixed 
for  payment  being  October  10th;  that  the  small  balance  to  his  credit  in  the 
bank  was  attached  by  creditors;  and  that  after  September  his  bosiness  was 
conducted  in  his  wife's  name.  The  evidence  certainly  warranted  the  jury  in 
finding  that  when  Levy  purchased  these  goods  he  did  not  intend  to  pay  for 
them,  and  that  he  was  engaged  in  a  deliberate  scheme  of  fraud,  which  he  was 
effecting  by  purchasing  large  quantities  of  goods  on  credit,  selling  them  by 
auction,  and  putting  the  proceeds  beyond  the  reach  of  his  creditors.  Notwith- 
standing fraud  on  the  part  of  Levy  in  making  the  purchase  in  question  in  this 
case,  the  title  of  Higgins  would  be  good  if  the  matters  within  his  knowledge 
did  not  reasonably  suggest  to  him  the  propriety  of  inquiring  into  the  transac- 
tions in  which  Levy  was  engaged,  and  if  this  inquiry  would  not  have  discov- 
ered his  fraudulent  courses.  It  was  the  province  of  the  juiy  to  determine  this 
question  on  the  evidence  in  the  cause.    Judgment  affirmed. 


LmooLN  9.  QuYMM  et  al. 
(Cotcrt  of  Appeals  of  Marykmd,    January  S,  1888.) 

1.  Salbs— Ow  Condition— Bona  Fide  Pttrchabbbs— Mortoaobbs. 

A  oontraot  for  the  sale  of  certain  goods  stipulated  the  title  should  not  pass  until 
payment,  in  installments,  was  made  in  fulL  The  vendee  mortgaged  the  goods  for 
value  to  various  persons,  only  one  of  whom  had  notice  of  the  contract.  Tne  prop- 
erty passed  Into  the  hands  of  receivers,  and  a  petition  was  filed  by  the  vendors,  as- 
serting title,  and  asking  the  delivery  or  value  of  the  ^^oods.  Held,  the  vendor  could 
not  recover,  except  as  to  the  mortgagee  having  notice  of  the  contract:  and  not  as 
against  him  in  this  case,  as  the  prayer  of  the  petition  was  for  the  whole  property, 
and  directed  against  all  the  inortgagees. 

2,  Same — Provision  fob  Forvbitubb  of  Instaixmbnts— Entorcbmbnt  in  Bquxtt. 

Where  it  was  stipulated  in  a  contract  for  the  sale  of  goods,  payable  in  install- 
mente,  that,  if  default  was  made  in  any  of  the  credit  payments,  the  vendor  might 
reclaim  and  take  them,  and  that  all  pajrments  made  at  that  time  should  be  forfeited, 
Tiehdy  such  forfeiture  would  not  be  enforced  by  a  court  of  equity. 

Appeal  from  circuit  court,  Frederick  county. 

The  complainant,  William  B.  Lincoln,  filed  his  petition  against  the  respond- 
ents, John  T.  Quynn,  John  D.  Addison,  David  G.  Winebrener,  and  others, 
asserting  title  to  certain  goods  previously  sold  and  delivered  by  him  to  one 
Hoover,  and  which  were  now  in  the  hand  of  receivers,  with  all  the  other  prop- 
erty of  Hoover.  The  respondents  claimed  the  goods  by  virtue  of  certain  mort- 
gages executed  to  them  by  Hoover  for  value,  and  without  any  notice  of  tlie 
manne^in  which  he  acquired  possession.  The  trial  court  found  for  the  re- 
spondents, and  William  B.  Lincoln  appeals. 

D.  S,  Briscoe  and  Ch.  W.  Ross,  for  appellants.  Wm»  P.  Maulsbyt  Jr.^  C 
O.  Keedy,  and  /.  C.  Motter,  for  appellees. 

Bryan,  J.  The  question  in  this  case  involves  the  validity  of  a  title  to 
goods  and  chattels  derived  from  the  vendee  in  a  conditional  sale.  In  HM  v. 
Hinks,  21  Md.  406,  it  was  decided  that  a  h<mafld£  purchaser,  without  notice 
of  the  condition  upon  which  his  vendor  has  acquired  the  possession,  will  be 
protected  against  the  claim  of  the  original  vendor,  in  the  same  manner  where 
the  sale  and  delivery  are  conditional  as  where  the  possession  has  been  obtained 
by  fraud.    Twenty  years  have  passed  since  this  decision  was  made,  and  in  the 
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course  of  that  time  it  has  been  repeatedly  approved  by  this  court.  It  is  of 
great  importance  that  the  administration  of  Justice  should  be  conducted  ac- 
cording to  fixed  and  certain  rules.  Vacillation  and  uncertainty  in  the  judg- 
ments of  the  courts  produce  a  feeling  of  insecurity  as  to  rights  and  property, 
and  surely  tend  to  encourage  disorder,  discord,  and  confusion  in  social  and  do- 
mestic life.  The  law  on  the  subject  has  been  otherwise  settled  in  many  of 
the  states  of  the  Union.  In  Harknesa  v.  Russell,  118  U.  S.  668,  7  Sup.  Ct. 
Rep.  51,  a  very  learned  and  elaborate  examination  of  the  question  was  made 
by  the  supreme  court  of  the  United  States,  and  the  positions  taken  in  the 
opinion  were  maintained  with  great  force  and  clearness.  The  laws  of  the 
several  states  have  probably  had  their  origin  in  the  necessities  and  interests 
of  the  people  concerned,  and  doubtless  have  been  adapted  to  their  condition 
and  circumstances  under  the  guidance  of  a  wise  public  policy.  We  read  with 
pleasure  and  profit  the  able  disquisitions  delivered  by  other  courts,  but  weare 
not  unmindful  that  it  is  our  duty  to  declare  our  own  law  as  it  belongs  to  our 
own  people.  Having  found  this  question  settled  by  all  the  authority  which 
can  be  bestowed  by  repeated  decisions  and  long  acquiescence,  we  are  unwill- 
ing to  disturb  it. 

The  contract  of  sale  in  this  case  contained  an  express  stipulation  that  the 
title  to  the  goods  should  not  vest  in  the  vendee  until  the  price  should  be  paid 
in  full,  and  installments  were  to  be  paid  monthly.  They  were  sold  in  the 
city  of  Baltimore  by  Lincoln,  the  appellant,  to  Hoover,  and  were  carried  by 
him  to  Frederick,  and  used  in  an  hotel  which  he  was  keeping  in  that  place. 
More  than  a  year  afterwards,  the  purchaser  mortgaged  these  goods  to  Quynn, 
Addison,  and  Winebrener,  to  secure  the  payment  of  two  notes  of  even  date 
with  the  mortgage,  payable  by  the  purchaser  to  a  bank.  On  one  of  these  not^ 
all  of  these  mortgagees  were  securities,  and,  on  the  other,  Winebrener  alone 
was  security.  A  few  days  after  this  mortgage,  a  second  one  was  made  by 
the  purchaser  to  Bi tier  and  other  persons,  to  secure  a  promissory  note  of  same 
date  payable  by  him  to  them.  All  the  above  mortgagees  are  appellees  in  this 
case.  A  short  time  after  the  date  of  these  mortgages,  ali  of  the  property  of 
Hoover  was  placed  in  the  hands  of  receivers,  by  an  order  of  the  circuit  court 
for  Frederick  county  sitting  in  equity.  A  large  portion  of  the  purchase  money 
remaining  unpaid,  Lincoln  filed  a  petition  in  which  he  asserted  title  to  these 
goods,  and  prayed  that  they  should  be  delivered  to  him  by  the  receivers;  or, 
if  the  court  should  think  that  he  was  entitled  only  to  the  balance  of  the  pur- 
chase money  which  was  unpaid  then,  that  the  receivers  should  be  directed  to 
pay  him  said  balance,  or,  if  they  had  no  funds  applicable  to  that  payment, 
that  the  goods  should  be  sold,  and  the  balance  paid  out  of  the  proceeds  of  sale. 
It  is  shown  by  the  evidence  that  none  of  the  mortgagees  except  Winebrener 
had  any  notice  of  the  terms  of  the  conditional  sale,  or  of  any  claim  on  the  part 
of  Lincoln  to  the  goods.  With  respect  to  Winebrener,  he  had  information  of 
matters  which  fairly  put  him  on  inquiry,  and  according  to  the  established 
rule,  he  must  be  charged  with  notice  of  every  fact  which  that  inquiry  would 
have  ascertained.  Higgins  v.  Lodge,  ante,  846,  (decided  at  the  present  term.) 
The  result  is  that  Winebrener^s  title  is  not  good,  but  that  of  the  other  mort- 
gagees  must  be  sustained. 

The  prayer  of  the  petition  was  for  certain  specific  relief,  which  was  prop- 
erly refused.  It  asserted  a  claim  to  the  whole  property,  or,  alternatively,  to 
the  amount  of  the  purchase  money  remaining  unpaid,  and  it  was  directed 
against  all  of  the  mortgagees.  It  could  not  be  granted  in  that  form,  and  there 
was  no  prayer  for  general  relief.  The  petitioner,  however,  is  not  without 
remedy  against  Winebrener.  He  may  still  file  a  petition  against  him,  and  he 
will  be  entitled  to  receive  such  portion  of  th^  proceeds  of  the  sale  of  the  goods 
as  may  be  applicable  to  the  debt  on  which  he  is  the  only  surety,  subject  to  an 
abatement  which  will  be  presently  mentioned.  It  would  not  be  Just  to  de- 
prive these  persons,  who  are  co-sureties  with  him,  of  their  rights  under  the 
-'.llA.no.l2— 64 
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mortgage.  They  are  in  no  sense  partners  with  him,  and  ought  not  to  be  af- 
fected by  notice  wliich  is  entirely  personal  to  him.  It  is  true  that  the  pay- 
ment of  the  debt  will  inure  to  Winebrener's  benefit.  But  it  is  their  right  to 
have  the  proceeds  of  the  goods  applied  to  its  payment,  whatever  ma,y  be  the 
incidental  advantage  to  others. 

It  was  stipulated  in  the  contract  of  sale  that,  if  Hoover  made  default  in  any 
of  the  credit  payments,  Uncoln  might  reclaim  and  take  possession  of  the 
goods,  and  that  all  payments  which  had  been  made  up  to  that  time  should  be 
forfeited.  A  court  of  equity  will  not  lend  its  aid  to  enforce  a  forfeiture  of 
this  kind.  Against  persons  liable  to  his  claim  on  the  property,  he  could  in 
equity  recover  an  interest  in  the  goods  equal  to  the  amount  of  the  unpaid  pur- 
chase money.  That  portion  of  this  interest  which  would  be  applicable  to  the 
payment  of  the  note  secured  by  Winebrener  alone  is  still  the  property  of  Lin- 
coln, and  he  must  be  paid,  out  of  the  proceeds  of  sale  of  the  goods,  a  sum  dulj 
representing  this  portion. 

The  order  of  the  circuit  court  will  be  affirmed,  but  leave  will  be  given  to 
the  appellant  to  file  a  new  petition  stating  his  claim  according  to  hia  rigfata 
as  above  declared.    Order  affirmed,  and  cause  remanded. 


LQiLIBRIDOx  o.  Babbbb* 
(Suipreme  Court  of  Brran  of  Connectieut   July  IB,  1887.) 

1.  ASBAJJVr  Aim  BaTTBBT— BYIDBKOS— iKSTRUCnOKS. 

In  an  action  for  an  assault,  the  issue  was  as  to  whose  land  it  was  upon  wUch  tiie 
trespass  was  committed.  The  court  charged  that  if  the  jury  found  that  plaintiff^ 
testunony,  as  oorroborated  by  two  witnesses,  outweighed  aefendant'SL  unoorrobcv 


rated,  and  if  they  round  the  witnesses  all  equally  crediole,  the  prepondenuu 
with  plaintiil,  that  he  had  proven  the  assault  as  claimed  on  his  own  ground, 
not  error.    Pabk,  C.  J.,  and  CABmrna,  J.,  diBsenUng. 


Edd 


In  an  action  for  an  assault,  the  court  charged  that  the  place  where  the  assanltwii 
committed  was  immaterial,  provided  it  was,  as  in  this  case  conceded,  within  tha 
jurisdiction  of  the  court  field  not  error ;  there  bein^  nothing  to  show  In  any  man- 
ner that,  because  of  the  place,  the  act  was  Justiflahle. 

S.  TBIAI^—INBTRUOTIONS— COMKaNT  ON  BVIDBNOB. 

It  is  not  error  for  the  oourt,  when  instructing  a  Jury,  to  speak  of  the  testimony  cff 
one  party  to  the  action  as  uncorroborated. 

Appeal  from  superior  oourt,  New  London  county;  Fhelfs,  Judge. 

This  action  was  brought  by  Daniel  Lillibridge,  plaintiff,  against  Thurston 
B.  Barber,  defendant,  for  an  assault.  Verdict  and  judgment  for  plaintiff 
and  defendant  appeals. 

8.  Luoas  and  A.  A.  Broumingt  {S»  A.  Crandall,  of  counsel,)  for  appellant 
F,  T.  Brawn  and  W.  A.  BrUcoe^  for  appellee. 

Pardbb,  J.  The  assault  charged,  alleged  in  the  complaint.  Is  as  follows: 
"On  April  19, 1886,  the  defendant  assaulted  the  plaintiff  at  said  Norwicb, 
upon  land  of  the  plaintiff,  known  as  the  *  Morse  Farm,*  and  violently  seizid 
the  plaintiff  around  the  body,  and  threw  him  down  upon  the  ground  and 
stones  with  great  force,  and  fell  upon  him,  and  struck  him  upon  the  face  siA 
body. "  Upon  the  trial  the  plaintiff  offered  evidence  to  prove  one  act  of  tres- 
pass only,  and  that  it  was  committed  upon  his  own  land,  near  to  the  line  sep- 
arating that  from  the  land  of  the  defendant.  The  defendant  offered  evideoee 
tending  to  prove  that  he  committed  no  act  of  trespass;  that  the  plaintiff  tres- 
passed upon  his  land,  and  there  threatened  to  assault  him;  that  he  otdoed 
him  to  depart;  that  the  plaintiff  refused;  that  he  gently  removed  him;  tha; 
in  so  doing,  without  intention  to  injure  him,  he  accidentally  fell  with  the 
plaintiff;  that  whatever  injury  the  latter  received  was  by  such  accidental  fsU: 
and  that,  if  he  assaulted  the  plaintiff  at  all,  it  was  on  his  (the  defendant  s} 
land.    In  argument,  the  defendant  claimed  that  the  allegation  of  place  in  tkA 
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complaint  is  material,  and  must  be  proven  as  made.  The  coart  charged  as 
follows:  ''The  place  where  the  assault  and  battery  were  committed  is  imma- 
terial* and  that  allegation  is  immaterial;  especially  where,  as  in  this  case, 
there  seems  to  haye  been  a  dispute  between  the  parties  with  respect  to  the 
title  or  boundary  of  the  land,  or  the  right  of  the  plaintiff  to  be  on  it.  But, 
aside  from  these  considerations,  the  general  principle  is  that  the  place  where 
an  assault  and  battery  is  committed  is  immaterial,  provided  it  is  within  the 
jurisdiction  of  the  court;  and  that,  in  this  case,  is  conceded."  To  this  the  de- 
fendant objects,  insisting  that  the  plaintiff  had  located  the  assault  upon  his 
own  land,  that  this  allej^on  of  place  is  material,  that  the  proof  must  corre- 
spond, and  that  a  trespass  by  the  defendant  upon  his  own  land  is  entirely  dif- 
f^ent  from  one  upon  the  land  of  the  plaintiff. 

The  objection  is  not  well  taken.  An  action  for  trespass  to  the  person  goes 
with  the  person  injured,  and  may  be  brought  wherever  he  can  obtain  juris- 
diction over  the  defendant  or  his  property.  Place  is  not  of  the  essence  of  such 
an  action;  indeed,  it  is  quite  immaterial.  When  one  act  only  is  complained 
of,  and  a  location  is  given  to  it,  the  plaintiff  may  himself  safely  prove  that  it 
was  committed  at  another;  this,  unless  the  defendant  pleads  and  offers  ev* 
idence  tending  to  prove  that  his  act  is  justifiable,  because  of  the  place  where 
committed.  Such  evidence  the  plaintiff  must  overcome,  either  as  to  place  or 
jnstilication.  The  office  of  this  complaint  was  to  forewarn  the  defendant  as 
to  the  charge,  in  order  that  he  might  prepare  his  defense.  If  in  the  matter  of 
locality  it  were  to  such  a  degree  misleading  as  that  the  proof  was  a  surprise 
to  him,  he  could  have  found  protection  in  a  postponement  of  trial  by  the  court, 
and  opportunity  to  prepare  anew.  The  plaintiff  charged,  and  claimed  to  have 
prQved,  that  the  defendant  assaulted  him  at  a  particular  place.  Without  plea 
of  justification,  upon  a  simple  denial  of  the  truth  of  the  charge,  the  latter  in- 
troduced evidence  tending  to  prove  that,  if  he  committed  any  assault,  it  was 
at  another  place.  If  the  jury  believed  that  in  doing  this  he  proved  an  unjus- 
tifiable assault  at  the  latter  place,  this  proof  inures  to  the  benefit  of  the  plain- 
tiff as  effectively  as  if  he  had  himself  so  charged  and  proven.  The  law  regards 
the  resulting  truth;  it  does  not  concern  itself  as  to  the  party  introducing  the 
evidence.  There  were  only  two  eye-witnesses  to  what  occurred  between  the 
parties;  these  confirmed  the  truth  of  the  allegations  of  the  complaint.  The 
defendant  claimed  that  the  testimony  of  others,  not  eye-witnesses,  and  proven 
circumstances,  corroborated  him. 

The  court  charged  the  jury  upon  this  point  as  follows:  ''The  plaintiff  and 
Mr.  and  Mrs.  Wheeler  testify  to  one  state  of  facts,  and  the  defendant  to  an- 
other, entirely  different.  If  these  persons  are  all  equally  credible,  the  plain- 
tiff has  shown,  by  a  fair  preponderance  of  proof,  that  he  was  assaulted  as 
claimed  by  him  in  the  complaint.  That  is  the  question  for  you  to  weigh  and 
determine, — the  credit  to  be  given  to  each  of  the  witnesses.  If  you  find  the 
plaintiff's  testimony,  with  the  corroboration  of  Mr.  and  Mrs.  Wheeler,  out- 
weighs the  substantially  uncorroborated  testimony  of  the  defendant,  your  ver- 
dict should  be  for  the  plaintiff."  In  this  the  defendant  insists  there  is 
error,  for  the  reason  that  the  attention  of  the  jury  was  thereby  diverted  from 
the  question  of  fact,  and  directed  simply  to  that  of  the  credibility  of  the  wit- 
nesses. It  should,  he  claims,  have  been  '*left  to  the  jury,  under  all  the  cir* 
cnmiriances  of  the  case,  to  And  what  the  fact  was."  Precisely  this  is  the  ef- 
fect of  the  quoted  portion  of  the  charge.  The  instruction  is  that  if  four  wit- 
nesses had  equal  opportunity  for  seeing,  equal  accuracy  in  observation  and 
memory,  equal  capacity  and  desire  to  tell  the  truth,  the  testimony  of  three 
must  outweigh  that  of  one.  Of  course,  it  is  best,  as  a  rule,  that  judicial  com- 
ment to  the  jury  upon  the  testimony  should  concern  quality  rather  than  quan- 
tity. But  in  the  case  supposed  it  is  permissible,  in  the  exercise  of  judicial 
discretion,  to  call  the  attention  of  jurors  to  quantity.  If,  upon  seeing,  hear- 
ing, and  weighing  the  witnesses,  it  should  so  happen  that  the  jurors  believe 
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that  in  all  of  the  named  qualities  each  witness  is  eqnal  to  each  of  the  otheis^ 
they  must  accept  the  agreeing  testimony  of  three,  rather  than  the  contrary 
testimony  of  one.  This  rule  controls  the  decisions  of  men  in  determining  ques- 
tions of  fact  for  their  own  purposes;  no  contrary  rule  can  be  laid  down  for 
the  guidance  of  a  Jury.  Before  it  can  operate  upon  the  mind  of  a  juror,  he 
must  of  necessity,  under  the  instruction  of  the  court,  try  each  witness  as  in 
a  crucible,  and  determine  precisely  what  portion  of  his  testimony  is  truth,  to 
what  degree  he  is  credible,  and  must  compare  each  with  every  other.  This 
done,  the  juror  has  discharged  his  whole  duty.  Neither  was  it  error  on  the 
part  of  the  court  to  speak  of  the  testimony  of  the  defendant  as  being  substan- 
tially uncorroborated;  it  was  judicial  comment  upon  the  legal  effect  of  it. 

No  one  of  the  assigned  errors  furnishes  a  reason  for  a  new  trial,  and  it  is 
therefore  denied. 

(In  this  opinion  the  other  Judges  concurred,  except  Pabk,  G.  J.«  and  Gab^ 
PENTEB,  J.,  who  were  of  opinion  that  the  court  below  erred  in  its  instructions 
to  the  jury  with  regard  to  the  preponderance  of  the  testimony  of  the  three  wit- 
nesses for  the  plaintiff  over  the  single  witness  for  the  defendant;  regarding 
this  as  wholly  a  matter  for  the  judgment  of  the  jury.) 


GONNELL  0.  BlGHMOND. 

(8y/preme  Court  of  Errors  of  ConneetUsuL   July  8, 1887.) 

TaxASOT  IN  Ck)]nf OH— Rbntikg  Fabm  ok  Sharss, 

Defendant  let  a  farm  on  shares  to  plaintiil,  who  agreed  not  to  seU  any  part  of  the 
crops,  and  to  manage  the  same  to  the  best  interests  of  both  parties,  ano^at  a  given 
date  and  at  stated  tmies  thereafter  to  pay  defendant  one-half  the  profits  reaUzed  to 
such  date.  Held,  they  were  tenants  in  oommonj  and  plaintiff  oould  not  reooTer  the 
proceeds  of  an  undivided  moiety  of  the  crop,  taken  and  sold  by  defendant  withoat 
oonsent^ 

Appeal  from  court  of  common  pleas.  New  London  county;  Gbukp,  Judge. 

The  plaintiff,  D wight  M.  Gonnell,  brought  suit  against  Qeorge  J.  Bich- 
mond,  in  justice  court,  to  recover  the  value  of  a  quantity  of  oats  alleged  to 
have  been  illegally  taken  and  appropriiited  by  defendant,  Richmond,  to  his 
own  use.  Judgment  was  entered  for  defendant,  and  on  appeal  by  plaintiff 
was  affirmed  by  the  circuit  court.    Plaintiff  appeals. 

R.  Jf.  Douglass,  for  appellant.  8.  8.  Thresher  and  X.  Procon,  fear  ap- 
pellee. 

Pabk,  G.  J.  This  case  depends  upon  the  construction  to  be  given  to  the 
contract  between  the  parties  as  to  the  occupancy  by  the  plaintiff  of  a  farm  of 
the  defendant.  The  important  portion  of  the  contract  is  as  follows:  **Thi8 
agreement,  made  this  third  day  of  April,  1886,  between  Oeorge  J.  Richmond 
of  the  first  part  and  Dwight  M.  Gonnell  of  the  second  part,  witnesseth  that 
the  said  Richmond,  in  consideration,  etc.,  doth  covenant  and  agree,  to  and 
with  the  said  GonneU,  to  let  to  him  on  shares  that  part  of  the  farm, ''  (de- 
scribing it.)  '^The  said  Gonnell  agrees  not  to  sell  any  hay,  com,  or  fodder 
of  any  kind  from  the  farm,  to  manage  it  for  the  best  interests  of  both  parties 
concerned,  and  to  pay  to  said  Richmond  on  the  first  day  of  June,  1886,  and 
every  two  months  thereafter,  up  to  the  expiration  of  the  year,  one-half  of  the 
amount  of  all  sales  from  the  farm.  And  for  security  to  the  said  Richmond 
for  the  fulfillment  of  this  agreement,  and  the  payment  to  him  in  full  of  one- 

>  A  tenant  in  common  may  maintain  trover  against  his  co-tenant  for  his  share  of  the 
common  property  oonsumed  by  the  latter,  Lewis  v.  Clark,  (Vt.)  8  AtL  Rep.  158;  or  tres- 
pass against  a  oo-ianant.  where  there  has  been  a  wrongful  conversion  of  proper^.  Mo- 
Clure  v.  Thorpe,  (Mich.)  85  N.  W.  Rep.  829;  or  IffidebUatus  cummpsit,  where  his  oo- 
tcnant  has  received  in  money  more  than  his  share  of  the  rents  and  profits  of  the  com- 
mon estate,  Hudson  v.  Coe,  (Me.)  8  Atl.  Rep.  248. 
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half  of  all  profits  from  the  farm,  crops,  stock,  hogs,  and  poultry,  I,  the  said 
<3onnell,  hereby  pledge  my  stock,  consisting  of  one  horse,  six  cows,  three 
calves  and  two  hogs."  The  plaintiff  went  into  possession  of  the  farm  under 
this  agreement,  and  among  other  crops  raised  a  quantity  of  oats,  a  portion  of 
which,  not  exceeding  one-half,  the  defendant  took  and  appropriated  to  his  own 
use  without  the  plaintiff^s  consent.  It  is  for  this  act  of  the  defendant  that 
the  plaintiff  brings  this  suit,  claiming  it  to  be  illegal.  The  court  below  ruled 
that  the  agreement  constituted  the  parties  tenants  in  common  of  the  crops, 
and  ibat  consequently  the  plaintiff  could  not  recover.  The  correctness  of 
this  ruling  \b  the  question  we  have  to  consider. 

The  agreement  commences  with  the  statement  that  the  defendant  agrees 
with  the  plaintiff  to  let  to  him  a  certain  part  of  a  farm  "on  shares.  **  Letting 
land  on  shares  is  a  phrase  well  understood  among  farmers.  It  means  that 
both  parties  shall  share  equally  in  the  products  of  the  land,  to  compensate  the 
one  for  his  labor  and  the  other  for  the  use  of  his  land.  In  such  cases,  after 
the  crops  are  harvested  and  before  a  division  is  made,  each  party  is  the  owner 
of  an  undivided  moiety  of  the  same,  and  Is  a  tenant  in  common  with  the  other, 
unless  the  contract  contains  some  special  provision  taking  the  case  out  of  the 
general  rule.  There  is  no  such  provision  in  the  present  case.  It  is  true  that 
by  the  terms  of  the  contract  the  plaintiff  was  "to  pay  to  the  defendant  on  the 
first  day  of  June,  and  every  two  months  thereafter  up  to  the  expiration  of  the 
year,  one-half  the  amount  of  all  sales  from  the  f^rm. "  But  this  provision 
imposes  no  obligation  on  the  plaintiff  to  make  such  sales,  except  so  far  as  he 
was  obliged  to  act  "for  the  best  interest  of  both  parties,"  and  that  interest 
might  not  in  his  judgment  require  or  allow  such  sales.  A  large  quantity  of 
the  products  might  therefore  remain  unsold  at  the  expiration  of  the  year,  and 
<Uearly  the  parties  would  be  tenants  in  common  of  these  products.  The  view 
we  have  ta^en  of  the  contract  virtually  disposes  of  the  other  questions  made 
in  the  case,  and  renders  it  unnecessary  to  consider  theuL 

There  is  no  error  in  the  judgment  appealed  from. 

•{The  other  judges  concurred.) 


BiGHHOND  V.  CONKEZX. 
(Supreme  Oowrt  of  Ettotb  of  Connecticut.    July  8, 1887.) 

1.  Tbkakot  or  CoMMox— Reittino  Fabm  on  Sha&bs— DiviBioiT  OF  Pbotitb. 

By  the  terms  of  a  lease  the  lessor  was  to  famish  the  ground,  and  the  leasee  the 
labor,  and  pay  the  lessor  ^half  of  all  profits  from  the  &nxL  ^  Held,  to  xnean  one- 
half  of  the  products,  and  not  half  the  net  profits. 

2.  Samb— Assumpsit  against  Ck>-TBNANT  fob  Psofits. 

By  the  terms  of  a  lease  the  lessee  was  to  pay  the  lessor  "one-half  the  amount 
•of  all  sales  from  the  farm.  **  Held^  that  the  tenancy  in  common  would  not  prevent 
the  lessor  from  leoovering  money  for  crops  sold;  and  an  ordinary  suit  for  the  re- 
covery of  money  was  the  proper  remedy,  and  not  an  action  of  aooonnt. 

Appeal  from  court  of  common  pleas,  New  London  county;  Crump,  Judge* 
Action  by  Qeorge  J.  Bichmond  against  D wight  M.  Connell,  to  recover  cer- 
tain moneys  which  defendant,  as  tenant,  received  for  crops  sold  from  the 
farm  in  which  plaintiff  had  a  half  interest.  The  case  was  taken  on  appeal 
from  a  justice  of  the  peace  to  the  court  of  common  pleas,  and  on  a  trial  to 
the  court  there  was  Judgment  for  plaintiff,  and  defendant  appeals. 

R.  M.  Douglass,  for  appellant,  8*  8.  Thresher  and  X.  Broum,  for  ap- 
pellee. 

Pakk,  0.  J.  This  case  grows  out  of  the  contract  which  we  have  consid- 
ered in  the  last  preceding  case  of  Connell  v.  Richmond,  ante,  852.  We 
there  held  that  the  contract  constituted  the  parties  tenants  in  common  of  the 
crops  raised  on  the  farm  leased  by  the  present  plaintiff  on  shares  to  the  pres- 
ent defendant.    By  that  contract  Connell  agreed  to  pay  Bichmond,  on  thQ 
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first  daj  of  Jane  of  that  year,  and  erery  two  months  thereafter  to  the  end  of 
the  year*  *' one-half  the  amount  of  all  sales  from  the  farm. "  And  by  a  later 
clause  of  the  contract  he  bound  himself  to  pay  to  Richmond  *' one-half  of  all 
profits  from  the  farm,  crops,  stock,  hogs,  and  poultry."  The  suit  is  based 
upon  these  prorisions  of  the  contract.  The  defendant  claims  that  the  erpres- 
sion,  ''one-haif  of  all  profits  from  the  farm,"  means  net  profits, — ^profits  after 
deducting  all  expenses  of  production.  The  court  below  held  otherwise,  and 
the  defendant  claims  that  the  court  erred  in  this  ruling.  Such  a  claim  seems 
to  be  entirely  against  reason  where  land  is  leased  upon  shares;  that  is,  where 
one  party  furnishes  the  labor  and  the  other  the  land.  The  labor,  which  is  the 
cost  of  production,  is  the  very  thing  which  the  tenant  was  to  furnish.  The 
manifest  meaning  of  the  contract  is  that  the  defendant  was  to  account  to  the 
plaintiff  for  one-half  of  all  the  products  of  the  farm.  By  the  terms  of  the  oon- 
tract  the  defendant  agreed  tp  account  to  the  plaintiff  at  stated  times  during 
the  year  for  one-half  of  all  moneys  received  from  the  sale  of  products.  The 
fact  that  they  were  tenants  in  conmion  of  the  crops  until  sold  could  not  affect 
the  right  of  the  plaintiff  to  sue  for  and  recover  money  received  by  the  defend- 
ant for  such  poitions  of  the  crops  as  were  sold.  And  there  is  nothing  in  the 
claim  that  an  action  of  account  only  would  lie.  When  any  portion  of  the 
crops  was  sold  the  defendant  at  once  held  to  the  use  of  the  plaintiff  one-half 
of  all  the  money  received  from  such  sale,  which  could  have  been  recovered  in 
an  action  of  assumpsit  at  common  law  and  under  our  practice  act  in  an  ordi- 
nary suit  for  the  recovery  of  money. 

There  is  no  error  in  the  judgment  appealed  from. 

(The  other  judges  concurred.) 


SouTT  0.  Town  of  Soitthbttbt. 
{Supreme  Cowrt  of  Errors  of  ComiectUMt.    July  IB,  1887.) 

1.  ECioHWATS— DiscoNTnruANCB— Afpbait— Rbport  ot  CosoaTTBS— Fnn>nros. 

Where  a  committee^  appointed  on  an  application  for  the  levanal  of  the  actton  off 
a  town  in  discontinuing  a  road,  reported  that  the  road  was  not  of  oommoa  oonven- 
ienoe  and  necessity^  and  also  reported  that  the  road  was  convenient  and  necessary 
for  plaintiff,  his  family,  and  a  few  of  his  neighbors,  held,  that  the  latter  finding 
was  not  decisive  of  the  question  of  common  oonvenienoe  and  necessity,  and  was 
not  inconsistent  with  their  general  finding,  where  the  law  oonfiiied  their  report 
to  the  one  question  of  common  convenience  and  necessity. 

t,  Bajcb— Objbctions  to  RvpoBT— Nbw  Kattbb. 

Where  a  committee,  appointed  upon  an  application  for  the  reversal  of  the  aotioii 
of  a  town  in  discontinuing  a  highway,  reported  that  the  way  was  not  of  oommoa 
convenience  and  necessity.  7&e£d,  that  new  matter,  offered  upon  obiections  to  the  re- 
ception of  the  report,  tending  to  contradict  the  report,  could  not  be  introduced  where 
the  opportunity  was  given  to  present  it  before  the  committee. 

Appeal  from  superior  court,  New  Haven  county;  Amdrkwb*  Judge. 

This  was  an  application  to  the  superior  court  by  Levi  Scutt  for  the  reversal 
of  the  action  of  the  town  of  Southbury  in  discontinuing  two  highways  which 
he  alleged  were  of  common  convenience  and  necessity.  A  committee  was  ap» 
pointed  which  reported  that  the  roadp  were  not  of  common  ocmvenienoe  and 
necessity.  PlaintifP's  remonstrance  to  the  acceptance  of  the  report  was  over- 
ruled, and  judgment  rendered  for  defendant  on  the  reportt  and  plaintiff  ap- 
peals. 

W,  Cothrm,  for  appellant.    A,  JST.  WheeUr^  for  appellee. 

Bbardslet,  J.  This  is  an  application  to  the  superior  court*  pursuant  to 
the  provisions  of  the  statute,  {Qen.  St.  pp.  286,  287,  §§  29,  85,)  asking  for  a 
reversal  of  an  order  made  by  the  selectmen  of  the  town  of  Southbury,  and  ap- 
proved by  the  town,  discontinuing  two  highways.  The  plaintiff  alleges  that 
the  highways  are  of  common  convenience  and  necessity,  and  of  the  greatest 
convenience  and  neceosity  to  him  as  a  means  of  access  to  his  land  and  to  mar- 
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ket,  and  upon  these  grounds  only  asks  for  relief.  The  application  was  re* 
f erred  to  a  committee,  pursuant  to  the  statute,  who  reported  that  common 
convenience  and  necesftity  did  not  require  that  "either  of  the  roads  should  be 
reopened  or  maintained  as  a  highway,''  and  concluded  their  report  as  follows: 
'*Both  said  highways  «  ♦  «  should  be  and  remain  discontinued  and 
closed. "  The  plaintiff  remonstrated  against  the  acceptance  of  the  report,  upon 
the  following  grounds:  (1)  The  land  crossed  by  said  highways  belongs  to  the 
original  proprietors  of  the  town  of  Woodbury,  and  was  never  laid  out  by  the 
town  of  Southbury,  or  its  selectmen,  to  be  used  as  highways.  (2)  Said  high- 
ways were  not  highways  of  the  town  of  Southbury,  and  could  not  be  by  it  or 
its  selectmen  discontinued.  (3)  Said  highways  were  laid  out  by  the  original 
proprietors  of  the  town  of  Woodbury  for  public  convenience,  and  the  special 
convenience  of  access  to  their  interior  lands,  and  were,  at  the  time  the  town 
and  its  selectmen  attempted  to  discontinue  them,  in  use  for  the  particular 
purposes  for  which  said  proprietors  had  dedicated  them.  (4^  The  committee 
having  come  to  the  conclusion  that  said  Muddy  Brook  roaa  was  of  common 
convenience  and  necessity  only  to  the  plaintiff,  his  family,  and  a  few  neigh- 
bors, decided,  by  mistake  of  law  on  their  own  premises,  that  it  was  not  of 
common  convenience  and  necessity  to  anybody.  (5)  Said  highways  were  not 
legally  shut,  so  that  the  order  of  the  committee  that  they  be  not  reopened  is 
null  and  void.  (6)  That  the  committee  exceeded  its  authority,  and  attempted 
to  assume  the  authority  and  power  of  the  court,  in  deciding  and  ordering 
''that  both  said  highways,  the  Dark  Entry  road  and  the  Muddy  Brook  road, 
should  be  and  remain  discontinued  and  closed/'  and  both  its  report  and  its 
action  are  illegal  and  should  be  set  aside. 

The  defendant  demurred  to  the  several  grounds  of  remonstrance,  and  the 
court  decided  that  they  were  insufficient.  The  plaintiff  assigns  such  decision 
as  error.  The  decision  of  the  court  was  manifestly  correct.  If  the  commit- 
tee did  (as  is  assumed  by  the  plaintiff  in  his  fourth  ground  of  remonstrance* 
and  admitted  by  the  demurrer,  but  nowhere  else  appears)  come  to  the  conclu- 
sion that  one  of  the  roads  was  convenient  and  necessary  for  the  plaintiff  and 
a  few  of  his  neighbors,  such  finding  was  not  necessarily  decisive  of  the  ques- 
tion of  common  convenience  and  necessity,  and  is  not  inconsistent  with  the 
general  finding  tliat  the  road  was  not  required  by  common  convenience  and 
necessity.  And  there  is  nof oundation  for  the  claim  made  in  the  sixth  ground 
of  remonstrance.  The  only  comment  to  be  made  upon  the  language  of  the 
committee  referred  to  in  it  is,  that  it  was  unnecessary,  the  report  being  com- 
plete without  it.    The  other  alleged  errors  have  no  foundation. 

Upon  the  plaintiff's  application,  the  only  question  at  issue  between  the  par- 
ties was  whether  these  highways,  or  either  of  them,  were  of  common  conven- 
ience and  necessity.  Indeed,  this  was  the  only  question  which,  by  the  stat^ 
ate  under  which  the  application  was  made,  the  committee  could  determine. 
If  the  matters  which  he  now  sets  up  bore  upon  that  question,  he  had  an  op- 
portunity to  offer  his  evidence  in  support  of  them  on  the  trial,  and  cannot 
now  be  heard  upon  them.  If  they  did  not,  they  are  outside  of  the  case  as  it 
stood  before  the  committee.  Upon  the  return  of  the  report  of  the  committee, 
in  the  absence  of  any  ''irregular  or  improper  conduct"  on  their  part,  the  duty 
of  the  court,  as  defined  by  the  statute,  was  to  dismiss  the  application  with 
costs. 

There  is  no  error  in  the  Judgment  appealed  f  ronu 

(The  other  judges  concurred.) 

BlAKTBBT.TCB  «.  TYI.EB. 
{Sv/preme  Covrt  of  Emm  of  CoTmecticut,   July  15, 1887.) 
1.  Husband  and  Wm— Aotion  aoaikst  Wnra  fob  ToBi^<k>BBcioN. 

As  defendant  and  her  husband  advanced  to  place  bars  across  a  highway,  the  lat- 
ter said,  ''Put  them  up, "  which  defendant  did  with  his  assistance,  but  without  for- 
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ther  request  or  oommand.  Hefd^  that  under  Gen.  St.  Conn,  tit  19,  e.  5,  S  9,  proTid- 
ing  that  ''actions  may  be  sustained  against  a  married  woman  *  *  *  for  an^  tort 
committed  by  her  without  the  actual  coercion  of  her  husband,  *  *  *  as  if  she 
was  unmarried,  **  defendant  acted  without  coercion  of  her  husband,  and  Is  liable  for 
obstructing  the  highway. 

2,  HiGHWATB-— ObSTBUOHON  of,  MflRBLT  ▲  TOBT. 

It  is  a  tort,  and  not  a  crime,  under  Gen.  St.  Conn.  tit.  16,  c  0,  S  1«  prescrfliing  a 
penalt^rtherefor,  to  obstruct  a  nighway. 
Cabfbntbb,  J.,  dissenting. 

Appeal  from  court  of  common  pleas.  New  Hayen  county;  Pigeoett,  Judge. 

Action  by  Jefferaon  D.  Blakeslee  against  Margaret  Tyler  to  recover  the 
penalty  for  obstructing  a  highway.  Judgment  was  entered  for  plaintiffp  and 
defendant  appeals. 

T,  B.  DooUttle,  for  appellant. 

The  act  charged  was  a  crime,  and  not  a  tort,  (State  y.  Brown,  16  Conn. 
57,  59,)  and  therefore  the  action  could  not  be  maintained  against  the  wife, 
(Gen.  St.  Conn.  p.  417,  g  9.)  The  wife  acted  under  the  coercion  of  her  bus- 
band.  Beeve,  Dom.  Bel.  73;  Schouler,  Dom.  Bel.  §  141.  If  the  action  could 
have  been  brought  against  the  wife,  it  could  not  be  maintained  against  her 
alone.    Pom.  Bem.  §  320. 

W,  B,  Stoddard  and  S.  C,  Loomis,  for  appellee. 

Bbabdslet,  J.  The  defendant  is  the  wife  of  Henry  Tyler,  defendant  in 
the  next  preceding  case  of  Blakeslee  v.  Tyler,  ante^  291»  which  was  brought 
to  recover  the  penalty  for  placing  obstructions  upon  a  highway.  She  acted 
with  him  in  placing  the  obstructions  upon  the  highway,  and  is  sued  for  the 
recovery  of  the  statutory  penalty.  The  finding  of  facts,  and  of  the  defend- 
ant's claims,  in  the  trial  of  the  former  case,  are  made  part  of  the  record  in 
this  case,  and  the  court  finds  the  following  additional  facts  specially  applica- 
ble to  this  case:  ''On  May  24,  1886,  the  plaintiff  having  thrown  out  said 
bars,  the  said  Henry  Tyler  and  his  virife,  the  defendant,  immediately  went  to- 
wards them  together,  and  she,  being  more  active  than  her  husband,  ran 
ahead  of  liim,  and  reached  the  bars  first,  upon  which  he,  being  near,  said  to 
'  her,  •  Put  them  up,'  which  she  proceeded  to  do  in  part,  until  he  came  up,  when 
they  together  put  up  the  remainder  of  the  bars.  No  other  request  or  com- 
mand was  made  by  him  to  her,  and  she  was  subject  to  no  actual  coercion  by 
her  husband  in  doing  what  she  did  towards  replacing  the  bars.  The  title  to 
the  land  easterly  from  the  bars,  and  adjacent  thereto,  was  in  the  said  Marga- 
ret Tyler.  Upon  the  foregoing  facts,  the  plaintiff  claimed  that  this  action 
was  for  a  tort,  and  could  be  sustained  under  the  provisions  of  Bev.  St.  p.  417, 
§  9,  against  the  wife  alone,  without  the  joinder  of  the  husband  as  a  party  to 
the  action.  The  defendant  claimed  that  the  provisions  of  the  statute  had  no 
applicability  to  this  case,  as  this  was  an  action  to  recover  a  penalty  under  a 
penal  statute,  which  was  not  qualified  by  the  statute.  The  defendant  also 
claimed  that  the  direction  given  to  the  defendant  by  her  husband,  on  the 
twenty-fourth  of  May,  to  put  up  the  bars  in  question,  was  such  coercion  as 
exempted  her  from  any  liability  in  this  action."  The  court  ruled  adversely 
to  the  claims  of  the  defendant,  and  this  ruling  is  assigned  for  error.  The 
statute  referred  to  (Gkn.  St.  p.  417,  §  9)  is  as  follows:  "Actions  may  be  sus- 
tained against  a  married  woman  upon  any  causes  of  action  which  accrued  be- 
fore her  marriage,  and  upon  any  contract  made  by  her  since  her  marriage, 
upon  her  personal  credit,  for  the  benefit  of  herself,  her  family,  or  her  separate 
or  joint  estate,  and  for  any  tort  committed  by  her  without  the  actual  coercion 
of  her  husband,  and  her  property  attached  and  taken  on  execution  in  the  same 
manner  as  if  she  was  unmarried,  and  her  husband  shall  not  be  liable  on  any 
such  causes  of  action/' 
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Two  questions  arise  under  this  statute:  Was  the  act  oftoe  defendant  a  tort? 
If  so,  did  her  husband  compel  her  to  commit  it?  In  Canfield  v.  MitcheU,  43 
Conn.  169,  which,  like  this,  was  an  action  upon  the  statute,  and  brought  upon 
the  same  statute,  it  was  decided  to  be  a  civil  action.  Judge  Swift  says  that 
"^this  form  of  action  is  a  species  of  action  on  the  case/'  2  Swift,  Dig.  589. 
The  onlj  classification  of  civil  personal  actions  recognized  by  law  is  that  of 
actions  upon  contracts  and  actions  for  torts.  3  Bl.  C^mm*.  117.  "All  acts  or 
omissions  which  the  law  recognizes  as  the  subjects  of  its  provisions  and  ap- 
plication are  either  contracts,  torts,  or  crimes. '*  1  Hil.  Torts,  §  2.  The  stat- 
ute gives  to  an  individual  this  remedy,  to  recover  a  penalty  for  his  own  ben- 
efit, as  well  as  that  of  the  public,  for  the  wrongful  act  of  the  defendant,  and 
thereby,  in  effect,  stamps  the  act  as  a  tort.  This  being  so,  and  the  tort  being 
of  such  a  nature  that  those  committing  it  are  severally  liable  for  the  penalty, 
{CurtU  V.  HurlburU  2  Conn.  309,)  the  defendant  is  liable,  though  she  acted 
in  concert  with  her  husband,  unless  he  actually  coerced  her  to  commit  it. 
The  court  finds  that  he  did  not  coerce  her,  and  this  finding  is  conclusive,  un- 
less it  is  inconsistent  with  the  facts  upon  which  it  rests.  We  think  that  it  is 
fully  justified  by  the  facts.  It  is  apparent  that  the  statute  quoted  was  de- 
signed to  make  radical  changes  in  the  civil  rights  and  liabilities  of  the  wife 
in  respect  to  her  torts,  as  well  as  contracts.  By  the  common  law  she  was  for 
the  most  part  protected  from  liability  for  her  torts,  as  well  as  responsibility 
for  her  crimes  committed  in  the  presence  of  her  husband,  by  the  presumption 
that  she  acted  by  his  coercion.  This  presumption  in  many,  if  not  in  most, 
cases,  probably  rested  upon  a  slender  basis  of  fact,  but  generally  prevailed, 
owing  to  the  inherent  difficulty  of  proving  that  it  was  not  well  founded.  The 
statute  abolishes  this  presumption  in  respect  to  torts,  and  requires  the  wife 
to  prove,  for  her  justification,  that  her  husband  in  fact  compelled  her  to  com- 
mit the  tort  for  which  she  is  sued. 

The  facts  found  fall  far  short  of  showing  such  coercion.  The  bars  in  ques- 
tion served  to  inclose  the  land  of  the  defendant.  The  plaintiff  had  taken 
them  down,  and  the  defendant  and  her  husband  started  together  to  put  them 
up.  Her  husband  said  to  her,  "Put  them  up;"  but  this  was  said  when  she 
was  running  towards  the  bars  in  advance  of  him,  and  was  evidently  mere 
language  of  encouragement.  There  is-  no  reason  to  believe  that  she  would 
have  stopped  short  of  doing  what  she  intended  if  he  had  said  nothing.  If  it 
had  appeared  that  the  wife  put  up  the  bars  in  consequence  of  what  was  said 
by  the  husband,  the  question  would  still  arise  whether  she  was  coerced  to  do 
BO  within  the  meaning  of  the  statute. 

There  is  no  error  in  the  Judgment  appealed  from* 

(The  other  judges  concurred,  except  Caspentsb,  J.,  who  dissented.) 


'  Appeal  of  O'Neil. 

(SupreiTie  Oowrt  of  Erron  of  ConmecUcui.    December  1, 1S87.) 

DSSOENT  AHD  DlSTRIBimON— LlABIUTT  OV  ABHIinSTlLLTaiX— OmITTIKO  DiSTRIBXTTIB. 

An  administratriz  prooured  an  order  of  distribution,  and  knowingly  omitted  there* 
from  a  distributee.  Held,  that  payment  under  such  order  was  not  made  in  good 
faith,  and  that  the  administratrix  is  liable  for  such  distributee's  share  on  a  revSnal 
of  the  order. 

Appeal  from  superior  court,  Fairfield  county;  Fsnn,  Judge. 

Petition  by  James  F.  B.  O'Neil  to  the  probate  court  to  ascertain  the  heirs 
and  distributees  of  Patrick  Beynolds,  deceased,  and  to  make  an  order  for  the 
distribution  of  the  estate.  The  petition  was  refused  by  the  probate  court. 
This  decree  was  reversed  by  the  superior  court,  and  the  administratariz  appeals* 
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R.  B.  De  Foreit,  for  appeOant.  Z).  Davenport  and  C.  8.  Cat^ftOdf  for  ap- 
pellee. 

Stoddabd»  J.  The  appellant  is  an  heir  at  law  of  Patrick  BeynoldBt  de- 
ceased, whose  estate  is  in  settlement  in  the  Bridgeport  probate  district. 
Claiming  as  such  heir  at  law,  he  asked  the  probate  court  to  ascertain  the 
heirs  and  distributees  of  the  estate,  and  to  make  an  order  for  the  distribution 
of  the  estate  to  the  ascertained  heirs.  In  the  orderly  administration  of  an 
intestate  estate,  this  is  the  right  of  the  heir  to  ask,  and  the  duty  of  the  court 
in  due  season  to  make.  This  duty  is  commanded  by  the  express  words  of  tb» 
statute.  Sess.  Laws  1885,  c.  110,  §  197.  The  only  objection  that  is  made 
to  such  an  order  is  that  upon  the  application  of  Bosa  Reynolds,  the  adminis- 
tratrix, the  court  of  probate  has  heretofore  made  an  order  of  distribution, 
and  that,  in  pursuance  of  such  order,  the  administratrix  had  in  fact  paid  over 
to  the  respective  persons  named  in  that  order  the  several  sums  named  therein. 
The  probate  court  refused  the  appellant's  application.  The  ground  of  the 
refusal  does  not  appear  in  the  record,  but  presumably  it  was  beoiuse  the  facts 
found  by  the  appellate  court  were  not  made  to  appear  in  the  probate  courts 
The  order  of  distribution  made  at  the  instance  of  the  said  Bosa  Reynolds  was» 
upon  the  appeal  of  this  appellant,  reversed  and  set  aside.  And  it  is  found 
that  the  appellant  was  not  named  in  the  first  order  of  distribution.  And  it  is 
further  found  by  the  superior  court  that  "at  the  time  the  administratrix  ap- 
plied to  the  court  of  probate  for  the  passage  of  the  several  orders  referred  to^ 
[that  is,  the  orders  preliminary  to  and  including  the  first  order  of  distribu- 
tion,] at  the  time  of  making  said  payments  pursuant  to  the  order,  and  at  al> 
times  since  the  death  of  the  intestate,  the  appellee  [Rosa  Beynoldsl  knew 
that  the  appellant  was  in  existence,  and  was  an  heir  to  the  estate,  as  nerein* 
before  recited,  and  intentionally  concealed  and  witiiheld  said  knowledge  from 
the  court  of  probate,  and  that  the  several  orders  were  passed  in  consequence 
of  the  representations  of  the  appellee,  and  in  accordance  with  such  represen- 
tations." 

Bosa  Beynolds  was  a  sister  of  the  deceased,  and  an  heir  at  law,  and  was 
named  as  distributee  in  the  first  order.  Her  distributive  share  of  the  estate 
was  of  coui-se  enlarged  by  the  exclusion  from  the  list  of  the  distributees  of 
the  name  of  the  appellant,  also  a  lawful  heir.  She  obtained  the  orders  that  so^ 
resulted,  knowing  that  the  appellant  was  living  and  was  entitled  to  a  share, 
by  intentionally  concealing  such  knowledge  from  the  probate  court.  In  so 
doing  she  violated  her  faith  and  duty  to  the  appellant.  It  was  a  breach  of 
trust,  and  the  orders  were  obtained  tturough  the  active,  willful  fraud  of  the 
administratrix.  The  orders  were  so  fraudulently  obtained  for  the  manifest 
purpose  of  paying  over  to  herself  and  the  other  named  distributees  the  share 
of  the  estate  that  belonged  to  the  appellant.  And  now  her  learned  counsel 
says  that,  having  consummated  her  fraudulent  purpose,  the  administratrix  is 
protected,  because,  he  says,  such  a  payment  is  a  payment  made  in  good  faith. 
In  order  to  make  the  logic  symmetrical,  he  also  defines  the  "good  faith"  to 
be  the  existence  of  a  belief  on  the  part  of  the  administratrix  that  the  law 
would  protect  her  if  she  in  fact  made  the  payment  under  an  order  of  court. 
We  think  that  the  good  faith  attending  a  payment  made  by  an  administrator^ 
under  an  order  of  court,  which  order  is  afterwards  reversed,  is  not  simply  a 
belief  on  the  part  of  the  administrator  that  such  payment  will  protect  him, 
and  that  in  the  present  case  the  actual  bad  faith  and  fraud  established  by  the 
finding  of  the  court  la  wholly  inconsistent  with  the  existence  of  the  good 
faith  essential  to  the  statutory  protection. 

It  is  also  said  that  the  action  of  the  probate  court  denying  the  application 
of  the  appellant  was  discretionary.  Without  considering  whether  it  was  so 
discretionary  with  the  probate  court,  it  is  the  settled  law  in  this  jurisdiction 
that  the  disposition  of  discretionary  matters  of  this  character  by  the  probate 
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court  is  subject  to  reyision  bj  the  appellate  superior  court,  and,  If  it  is  a  dis- 
cretionary matter,  the  final  exercise  of  discretion  resides  in  the  superior 
court.     WeUne's  Appeal,  89  Conn.  588. 

There  is  no  error  in  the  Judgment  appealed  from. 

(The  other  Judges  concurred.) 

MySBS  «.  MORBIB  €t  at, 
{Cwnri  of  Ohofruxry  of  New  Jeney,   January  14, 1888.) 
BQVXTr—- FUADiNo— Ahbndmbnt  or  Bnx— Right  to  Gorr— Waiybb. 

When  a  biU  to  f  oreoLoee  is  amended  without  servioe  of  a  copy  of  the  amendment 
upon  defendant,  and  complainant  afterwards  asks  for  the  appointment  of  a  reoeiver, 
an  appearance  to  that  motion  wiU  not  waive  defendant's  right  to  a  oopy  of  th» 
amendment. 

Bill  to  foreclose.    On  motion  to  strike  out. 

Mr.  8tep7ianpp  for  the  motion,    E,  8.  Perry,  oontra. 

Bird,  Y.  C.  The  motion  is  to  strike  out  the  interlocutory  decree.  I  think 
the  motion  should  prevail.  The  court  had  previously  said  that  unless  the 
complainant  amended  his  bill  it  should  be  dismissed.  He  amended  his  bill 
without  serving  a  copy  on  the  defendant,  or  in  any  way  calling  upon  him  ta 
answer.  After  the  bill  was  so  amended,  the  complainant  asked  for  the  appoint- 
ment of  a  receiver,  and  the  defendant  appeared  to  that  motion,  which  act  it 
Is  said  was  a  waiver  of  the  right  to  have  a  copy  of  the  amendment.  It  seems 
to  me  that  this  did  not  overcome  the  necessity  of  complying  with  the  general 
rule  requiring  service  in  such  cases  as  laid  down  in  Angel  v.  BaUroad  Co.,, 
87N.  J.Eq.92. 

The  defendant  is  entitled  to  costs. 


Kaylor  9.  Mettlsr  et  at. 
{Cowrt  of  Choffhoery  of  New  Jereey.    January  17, 1868.) 

JUI>GMSm»— CONOLUSTTSKnBS—BXBlCFLIlTID  Ck)FT— HxOHAinC*8  LiBH. 

An  exemplified  oopy  of  a  judgment  obtained  under  the  meohanio's  lien  law  (Revis- 
ion N.  J.  p.  672,  $$  ls-25)  is  conclusive,  as  to  the  facts  recited  therein,  in  determin- 
ing the  priority  of  such  judgment  over  another  judgment  against  the  same  debtor. 

Bill  to  foreclose.    On  exceptions  to  master's  report. 
W.  2>.  Holtf  for  exceptants.     W.  F.  Hayhuret,  contra. 

Bird,  Y.  C.  The  bill  in  this  case  was  filed  to  foreclose  a  mortgage.  There 
were  two  Judgment  creditors;  certainly  one  judgment  perfected,  and  another 
perhaps  perfected  after  the  filing  of  the  bill.  The  question  is  as  to  the  prior- 
ity of  these  Judgments.  The  master  has  reported  in  favor  of  the  priority  of 
the  judgment  of  George  W.  Arneth.  Cray,  the  other  Judgment  creditor,  ex- 
cepts to  the  master's  report.  Ameth's  Judgment  is  a  judgment  against  the 
owner  as  debtor,  and  against  the  land,  under  the  mechanic's  lien  law,  for  ma- 
terials furnished  in  the  erection  and  construction  of  the  building  thereon. 
Cray  seeks  to  get  rid  of  the  effect  of  this  judgment  under  the  mechanic's  lien 
law,  not  by  showing  that  the  materials  furnished  were  not  furnished  prior  to 
the  recovery  of  his  judgment,  but  by  insisting  that  Arneth  could  not  claim 
any  benefit  by  his  Judgment  by  way  of  priority  as  against  him  (Cray)  by  sim- 
ply offering  the  exemplified  oopy  of  the  judgment  Cray  insists  that,  to  make 
his  Judgment  effectual  by  way  of  priority,  it  was  the  duty  of  Arneth  to  offer 
all  the  proceedings  which  were  required  by  the  statute  in  ordef  to  Justii^  the 
court  in  entering  the  judgment  under  the  statute  so  as  to  make  it  a  lien  upon 
the  lands  in  que^ion. 

The  point  thus  made  by  the  exceptants  cannot  be  sustained.  The  Judg- 
ment is  conclusive^  and  it  need  not  be  sustained  by  a  reproduction  of  the 
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proof,  or  anj  part  of  the  proof,  upon  which  it  waa  originally  founded.  Since 
the  matter  has  been  so  well  considered  in  our  courts  in  the  case  of  HtUl  t. 
8paulding,  40  N.  J.  Law,  166, 1  need  not  enlarge  upon  the  reason  of  giving 
such  efficacy  to  a  judgment  of  a  court  of  general  jurisdiction.  In  that  case 
the  learned  justice  of  the  supreme  court  said:  "The  judgment  of  Matthews 
and  Spence,  for  the  purpose  of  distribution  of  the  fund,  is  to  be  taken  as  con- 
clusive evidence  of  the  amount  due  to  them,  and  of  their  right  to  share  in 
the  proceeds  of  the  sale  in  the  statutory  proportion.  It  establishes,  by  the 
highest  authority,  that  the  claim  is  a  lien  upon  the  lands,  and  until  set  aside 
must  be  enforced  according  to  its  legal  effect.  Other  claimants  cannot  aver 
that  the  lien  does  not  exist  as  adjudged."  The  exceptions  most  therefoze 
be  overruled,  with  costs. 


Gray  «.  Bobbins  et  uox 

(CovH  of  Chcmcery  of  New  Jersey,    Jantiazy  90, 1888.) 

fiiui— Fraud  bt  Vbndob  in  Salb  of  Ck>BPOBATB  Stock— Rbsoisbiov. 

Suit  was  brought  to  compel  a  reconveyance  of  property  alleged  to  have  been  ob- 
tained through  raise  representations  of  defendant  as  to  the  solvency  and  success  of 
a  corporation  of  which  ne  was  a  director,  and  a  number  of  shares  of  whoee  stock 
had  been  the  consideration  of  the  oonv^yanoe.  The  evidence  showed  that  the  stock 
never  had  any  market  value,  and  but  Uttle  had  ever  been  sold  for  an  actual  money 
consideration.  Most  of  it  had  been  transferred  to  employes  in  pavment  for  alleged 
services,  or  to  others  gratuitously.  Defendant  owned  more  than  half  of  the  stock, 
for  which  he  had  paid  nothing,  and  the  institution  had  done  soaroely  any  business. 
Nor  was  it  at  the  time  of  the  conveyance  the  owner  of  the  machinery  it  was  repz^e- 
sented  to  own,  though  some  time  afterwards  there  was  a  pretended  purchase  thereof 
from  another  corporation  of  which  defendant  was  director  or  manager.  Htid, 
sufficient  evidence  of  fraud  upon  which  to  deoree  a  reconveyanoe.^ 

Bill  to  set  aside  fraudulent  conveyance. 

John  W,  Wartman^  for  complainant.  Qeorge  T>  Peek  and  /•  W.  WeetooU, 
for  defendants. 

Bird,  Y.  C.  In  December,  1886,  the  complainant  agreed  to  sell  and  con- 
vey a  house  and  lot  to  Ira  B.  Bobbins,  and  afterwards,  on  the  sixth  of  Janu- 
ary, conveyed  it  to  his  wife.  The  consideration  was  $3,000  worth  of  stock 
in  the  Franklin  Printing-Press  Company,  and  the  assumption  by  her  of  a 
$1,500  mortgage  then  upon  the  premises.  Gray  now  asks  to  have  that  sale 
and  conveyance  declared  fraudulent,  and  that  the  defendants  may  be  com- 
pelled to  execute  a  conveyance  of  the  premises  back  to  him.  The  fraud  al- 
leged is  that  Bobbins  represented  that  he  was  the  owner  of  the  larger  part 
of  the  stock  of  the  said  company;  that  the  company  was  in  a  solvent  con- 
dition and  doing  a  good  business,  and  was  the  owner  of  three  four-color 
printing-press  machines,  and  of  two  bag  machines;  whereas,  in  f^t,  it  was 
not  the  owner  of  the  three  four-color  printing-press  machines,  nor  was  it  in 
a  solvent  condition.  There  is  some  dispute  between  the  parties,  and  some 
uncertainty  in  the  proof  as  to  what  certainly  passed  between  them  before  the 
written  agreement  was  signed,  but  there  is  no  reasonable  doubt  as  to  the  con- 
dition of  the  concern  at  the  present  time.  Beyond  all  question  it  is  utterly 
and  liopelessly  Insolvent,  and  admitted  so  to  be.  In  my  Judgment  there  is 
reasonable  ground  for  believing  that,  at  the  time  the  written  agreement  was 
entered  into,  the  company  was  also  hopelessly  insolvent,  and  that  if  Bobbins 

1  Representations  which  mislead  and  deceive  a  party,  whereby  he  makes  a  contract 
for  the  sale  of  land,  are  ground  for  the  exercise  of  equity  In  rescinding  the  contract  so 
induced,-  whether  tiie  party  making  the  representations  willfully  deceived  or  otherwise. 
Mohler  v.  Carder  (Iowa,)  85  N.  W.  Rep.  647.  When  a  representation  is  made  of  a  fact 
that  has  nothing  to  do  with  opinion,  and  is  peculiarly  within  the  knowledge  of  the  per- 
son making  it,  tne  one  receiving  it  has  the  absolute  right  to  rely  upon  its  truthfulness^ 
though  the  means  of  ascertaining  its  falsity  were  fully  open  to  him.  QammlU  t.  John- 
son, (Ark.)  I  3,  W.  Rep.  aiO,  and  note. 
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did  not  know  it,  it  was  his  duty  to  know  it.  If  he  did  not  know  it,  it  was 
because  he  closed  his  eyes  to  the  truth.  At  that  time  the  stock  of  the  com- 
pcuiy  had  no  market  value  whatever,  and  no  one  pretended  to  give  it  anj 
credit  except  those  who  composed  the  company,  and  to  whom  the  stock  had 
been  issued,  whether  they  held  it  for  a  consideration  or  not.  The  company 
did  not  own  the  three  four-color  printing-press  machines  at  that  time,  nor  did 
it  become  the  owner  of  them  until  some  time  afterwards.  As  the  deed  for  the 
premises  was  delivered  to  Mrs.  Bobbins  on  the  sixth  day  of  January,  1887, 
the  printing-presses  were  not  sold  and  transferred  to  the  company  until  the 
fourth  day  of  March  next  ensuing.  Now,  upon  this  question  of  solvency  or 
insolvency,  it  is  quite  important  to  inquire  who  sold  the  printing  presses  to 
the  company.  The  bill  of  sale  of  two  of  them  is  executed  by  Samuel  W. 
Shreve,  and  is  witnessed  by  Ira  Bobbins,  while  the  bill  of  sale  of  the  other 
one  was  executed  by  Ira  Bobbins  and  witnessed  by  Samuel  W.  Shreve.  Now, 
Samuel  W.  Shreve  and  Ira  Bobbins  were  both  stockholders,  if  not  managers 
or  directors,  of  another  company  which  was  constructing  or  manufacturing 
these  very  four-color  printing-press  machines.  They  were  manufacturing  the 
very  machines  in  tlie  place  of  business  of  the  Franklin  Printing-Press  Com- 
pany. Mr.  Shreve  was  therefore  interested  in  selling  and  disposing  of  these 
machines,  and  so  was  the  defendant  Ira  Bobbins.  Ira  Bobbins  held  over 
50,000  shares  of  the  stock  of  the  Franklin  Printing-Press  Ck>mpany,  for  which, 
if  be  ever  paid  anything,  does  not  distinctly  appear.  Samuel  W.  Shreve  held 
5,000  shares  of  the  stock,  for  which  he  himself  says  he  never  paid  one  cent. 
And  according  to  the  bills  of  sale  which  they  executed,  they  received  for  these 
three  machines  $14,000,  when,  so  far  as  I  can  learn,  there  was  not  a  penny 
in  the  treasury  whidi  they  were  justified  in  applying  to  any  such  purpose, 
considering  their  relation  to  this  company.  I  have  said  that  ttnp  stock  had 
no  market  value,  and  that  it  is  very  apparent  from  all  the  testimony  in  the 
case.  Notwithstanding  there  were  100,000  shares  of  it,  there  is  no  proof  that 
any  considerable  amount  of  it  was  sold  and  transferred  for  an  actual  money 
consideration.  If  I  understood  Mr.  Shreve  aright,  besides  the  5,000  shares, 
he  at  one  time  held  other  shares  which  had  been  transferred  to  him  for  some 
sort  of  services  rendered;  and  there  were  a  number  of  other  holders  of  stock 
who  had  taken  it  for  a  like  consideration.  There  is  nothing  to  show  that  any 
person  except  Mr.  Gray  and  a  man  in  Philadelphia,  who  paid  in  $700  as  part 
payment  of  a  large  amount  of  stock,  and  then  disappeared,  abandoning  all  his 
interest  in  the  concern,  made  any  payments — cash  payments — ^for  any  stock 
of  the  concern  whatever.  It  was  then  in  this  condition  when  certain  indi- 
viduals, of  whom  Mr.  Bobbins  was  one,  resolved  themselves  into  a  corpora- 
tion according  to  the  forms  of  law,  and  declared  that  they  were  the  owners  and 
possessors  of  certain  stock,  to  which  they  affixed,  by  their  own  flat,  a  value. 
They  rented  a  building,  placed  some  machinery  in  it  for  the  manufacture  of 
bags,  and  had  constructed  therein  the  three  four-color  printing-press  machines 
above  named,  which  were  not  completed  at  the  time  of  the  sale  and  transfer 
of  the  complainant's  land  to  Bobbins.  To  each  other,  and  their  employes  for 
work  and  labor  done,  or  alleged  to  have  been  done,  a  portion  of  this  stock  was 
transferred ;  and  certain  portions  of  it  were  transferred  without  even  such 
an  alleged  consideration.  Before  such  an  institution  had  done  any  business 
worthy  of  the  name;  before  it  was  at  all  in  a  condition,  so  far  as  machinery 
and  the  alleged  purposes  of  its  creation  were  concerned,  to  do  any  business, 
— ^this  defendant  Bobbins  insists  that  it  was  perfectly  solvent. 

To  my  mind  it  is  difficult  to  conceive  of  an  institution  more  intangible  or 
imperceptible  than  this  company.  It  scarcely  deserves  the  name  of  a  bubble. 
There  is  no  department  of  trade  where  such  transactions  would  be  considered 
fair  and  honest;  nor  is  there  any  rule  of  law  that  will  sustain  one  in  appro- 
priating the  property  of  another  under  such  conditions.  See  Torrey  v.  Biuik, 
2  N.  J.  Eq.  866;  Btonar  y.  Wood,  26  N.  J.  Eq.  417,  28  N.  J.  £q.  253;  ReyneU 
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y.  Sprye,  1  De  Oex,  M.  &  G.  660.  The  transaetfton  shonld  be  declared  fraud- 
ulent, and  the  defendants  decreed  to  execute  a  deed  of  convejanoe  for  the 
premisQB  described  in  the  bill  to  the  complainant,  upon  service  upon  them  of 
a  copy  of  the  decree  which  shall  be  made  in  this  cause,  and  a  deed  of  oonvey- 
ance  in  due  form  prepared  for  them  to  execute;  the  sidd  deed  to  be  tendered 
to  said  Ira  Bobbins  only. 
The  complainant  is  entitled  to  costs. 


*  Appeal  of  JuANBS* 

(^fuprame  Cofwrt  of  PetvMylwmia,    October  8, 1887.) 
Plbi>ob— Or  Ck>BPORATB  Stock— Saia  bt  Plbdosi— NoncB. 

Complainant  borrowed  money  on  certain  notes,  pledging  stock  as  collateral  i 

rity .    The  note  authorized  the  holder,  upon  non-payment,  to  seU  the  stock  at  priyata 
or  public  sale  without  demand  of  payment  or  f uruier  notice.    HelAy  that  a  sale  \n 
the  pledgees,  after  maturity  of  the  note,  without  notice,  was  valid,  and  divastea 
the  title  of  the  pledgeor. 
a.  Same— Original  Powbb  o»  Saub  Afflibs  to  Substitutbb  Plbdob. 

The  maker  of  a  note  pledged,  as  collateral  security,  oertain  shares  of  railway 
stock,  the  note  oontalninff  power  of  sale  of  the  securities  on  non-payment.  Fart  of 
the  stock  proved  to  be  a  fraudulent  over-issue  by  the  officers  of  the  company,  which 
was  compelled  by  the  court  to  issue  Ixma  fide  certificates  therefor  to  the  pledgees, 
who,  upon  non-payment  of  the  note,  afterwards  sold  them,  without  notice,  to  the 
maker.  Held,  that  the  power  of  sale  in  the  note  applied  to  the  mibetftated  oer^ 
tificates. 
&  Samb— Sbpabatb  Salbs  bt  Mbmbbbs  ov  Dissolvbd  Fibic 

A  partnership  discounted  a  note,  taking  certificates  of  stock  as  collateraL  The 
note  contained  power  of  sale  of  the  collateral  on  non-payment,  without  notice.  The 
partnership  was  dissolved,  and.  the  note  being  unpaid,  the  collateral  was  diatilbnted 
amonff  the  partners,  who  sold  it  separately  at  private  sale,  without  notioew  JSTeld, 
that  tae%>ower  to  sell  was  properly  exercised. 

Appeals  from  courts  of  common  pleas,  Philadelphia  county. 

Six  several  bills  in  equity,  in  all  of  which  William  T.  Elbert  was  phdntifl, 
and  the  following  parties,  respectively,  defendants,  viz.:  Isaac  Jeanes,  sur- 
viving partner  of  the  firm  of  Isaac  Jeanes  &  Co^,  John  W.  Patten  &  Son,  the 
Consolidation  National  Bank,  the  Manufacturers^  National  Bank,  John  W. 
Moffly,  and  D.  N.  Wetzlar  &  Go.  The  West  Philadelphia  Passenger  Railway 
Company  was  also  joined  as  a  party  defendant  to  all  the  suits.  The  bills  aU 
averred,  in  substance,  that  the  plaintiff  had  procured  discounts  of  his  notes 
from  the  various  defendante,  pledging  the  stock  of  the  West  Philadelphia 
Passenger  Company;  that  the  stock  was  sold;  and  the  bills  prayed  for  account- 
ings, and  injunctions  against  the  transfer  of  the  stock.  The  cases  were  re- 
ferred to  a  master,  who  reported  that  the  bills  and  certain  cross-bills  filed  by 
the  railway  company  should  be  dismissed.  The  court  dismissed  all  but  the 
case  of  Jeanes,  against  whom  he  ordered  a  decree.  Jeanes  lippealed,  and 
Elbert  and  the  railway  company  appealed  the  other  five  cases. 

Henry  8.  Cattell  and  F.  Carroll  Brewiter,  (with  whom  were  F.  H.  Cheyney 
and  J.  Cooke  Lonffstreth,)  for  Elbert.  John  B.  Johnson,  (with  whom  was 
William  G.  Foulke,)  for  Jeanes.  Robert  M.  Logan,  for  Patten  A  Son.  Bouh 
era,  GomUey  A  Snare,  for  Consolidation  Nat.  Bank.  Jolin  K,  Valentine, 
(with  whom  was  Henry  P.  Broum,)  for  John  W.  Mofily  and  the  Manufactur- 
ers' Nat.  Bank.    Edtvard  H.  Weil,  for  Wetzlar  A  Go. 

Greene,  J.  It  is  much  to  be  regretted  that  no  opinion  was  filed  by  the 
learned  court  below,  with  a  statement  of  their  reasons  for  reversing  the  re- 
port of  the  master,  upon  the  vital,  fundamental  question  in  this  case.  A  de- 
cree for  almost  a  hundred  thousand  dollars  has  been  entered  against  a  citizen 
without  a  solitary  reason  for  the  rendition  of  such  a  decree  appearing  upon 
the  record,  while  very  substantial  reasons  appear  there,  in  the  master's  re- 
port,  showing  why  no  decree  shouki  be  made  against  him  for  any  amount. 
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The  magnitQde  of  the  Judgment  alone  was  sufficient  to  Impel  any  court  to 
justify  its  action  by  a  most  careful  and  well-considered  opinion.  In  addition 
to  that  the  orderly  course  of  procedure  in  this  class  of  cases,  especially  where 
-a  master's  report  is  reversed,  requires  that  an  opinion  of  the  court  be  filed  ex- 
plaining the  reasoning  and  principles  upon  which  its  conclusions  were  founded, 
«o  that  we  might  be  fully  informed  upon  that  subject.  We  have  several 
times  called  attention  to  this  matter,  and,  in  a  few  instances,  have  refused  to 
hear  causes  brought  up  on  appeals  from  pro  forma  decrees  without  opinions, 
4ilthough  they  were  confirmations  of  the  master's  report.  In  this  particular 
case  the  situation  is  especially  anomalous,  because  there  are  five  other  appeals 
from  the  same  court  from  decrees  made  upon  the  reports  of  the  same  master, 
upon  substantially  the  same  facts,  and  in  all  of  ttiem  the  final  and  controlling 
question  being  the  very  same  as  in  this,  and  yet,  while  the  master's  report 
dismissed  the  plaintiff's  bill  in  all  six  of  the  cases,  the  court's  decree  sustains 
the  report  in  five  of  the  cases,  and  reverses  it  in  one.  In  the  five  cases,  as 
in  this,  there  is  no  opinion  of  the  court,  and  we  thns  have  the  unpleasant 
spectacle  of  conflicting  decrees  made  by  the  same  court  upon  the  same  ques- 
tion, and  without  any  reason  assigned  for  any  of  them.  If  we  were  in  doubt 
about  the  determination  of  these  causes  we  would  refer  them  back,  in  order 
that  opinions  might  be  filed  giving  us  some  information  as  to  the  occasion  of 
the  seeming  conflict  of  decisions  which  we  have  indicated.  But  we  have  no 
•doubt  as  t^  how  they  ought  to  be  decided,  and  will,  therefore,  dispose  of  them 
finally. 

In  the  view  that  we  take  of  the  present  case  there  is  but  one  question  which 
requires  consideration,  and  that  is,  whether  the  pledgees  of  the  stock  had  the 
lawful  right  to  sell  it  at  private  sale,  and  without  notice  to  the  pledgeor.  In 
an  ordinary  case  of  pledge  of  course  there  is  no  such  right.  The  pledgee 
must  first  give  notice  to  redeem,  and,  if  the  pledge  is  not  redeemed,  and  he 
proposes  to  sell  it,  he  must  sell  it  at  public  sale,  and  after  notice  to  the 
pledgeor.  If  this  is  not  done  the  pledgeor's  rights  are  unaffected  by  the  sale. 
But  this  is  not  an  ordinary  case  of  pledge.  It  is  affected  by  a  special  contract. 
The  pledgees  made  loans  of  money  to  the  pledgeor  upon  pledges  of  certain 
passenger  railroad  stock,  and  the  notes  given  by  the  pledgeor  for  the  loans 
expressed  the  terms  of  the  contract  of  pledge  as  well  as  of  the  loan.  They 
were  all  alike,  and  in  the  following  words: 
•*• .  Phu^adelphia, ,  1877, 

"Two  months  after  date  I  promised  to  pay  to  the  order  of  myself  $ , 

without  defalcation,  for  value  received,  having  deposited  herewith 

shares  of  West  Philadelphia  Passenger  Railway  Company  stock,  which  I  au- 
thorize the  holder  of  this  note,  upon  the  non-performance  of  this  promise  at 
maturity,  to  sell,  either  at  the  brokers'  board  or  at  public  or  private  sale, 
without  demanding  payment  of  this  note,  or  the  debt  due  thereon,  and  with- 
out further  notice,  and  apply  the  proceeds,  or  as  much  thereof  as  may  be  nec- 
essary, to  the  payment  of  this  note,  and  all  necessary  expenses  and  charges, 
bolding  me  responsible  for  any  deficiency.  William  T.  Elbert." 

It  is  not  for  one  moment  pretended  that  there  is  anything  illegal  about  this 
contract,  and  therefore  it  needs  no  discussion,  except  an  exposition  of  its 
terms,  an  applioation  of  them  to  the  subsequent  facts,  which  are  quite  undis- 
puted, so  far  as  they  are  material,  and  a  brief  consideration  of  the  rights  and 
duties  of  the  parties  respectively.  The  extreme  plainness  and  simplicity  of 
the  language  of  the  instrument  make  it  manifest  at  once  that  the  pledgee  of 
the  stodc  delivered  with  the  note  had  the  undoubted  right,  immediately  upon 
the  dishonor  of  the  note,  to  sell  it,  at  either  public  or  private  sale,  without 
notice  to  redeem,  and  without  notice  of  the  sale.  The  subsequent  facts  were 
that  all  the  notes  were  dishonored,  amounting  to  over  a  hundred  thousand 
dollars,  for  which  eleven  hundred  and  sixty  shares  of  stock  had  been  pledged. 
This  occurred  in  August  and  September,  1877.    The  plaintiff,  Elbert,  who 
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was  the  pledgeor,  failed  to  pay  a  single  dollar  of  his  indebtedness  to  tiie  de- 
fendants, who  were  the  pledgees,  and  who  with  a  good  faith,  which  has  not 
been  questioned  for  an  instant,  advanced  the  whole  of  this  very  large  sum  of 
money  upon  the  credit  of  the  collaterals.  Shortly  after  the  last  loan  was  made 
it  was  discovered,  and  the  fact  became  public,  that  some  of  the  officers  of  the 
company  whose  stock  had  been  pledged  had  made  large  over-issues  of  stock, 
fraudulently  and  without  right,  and  it  was  developed  on  the  hearing  of  this 
case  that  500  of  these  pledged  shares  were  of  this  spurious  and  illegal  issue. 
The  market  price  of  the  stock  at  once  depreciated  very  greatly,  so  that  the  ag- 
gregate of  the  stock  pledged  was  entirely  insufficient  to  repay  the  pledgees 
for  the  amount  of  their  loans,  and  as  Elbert  was  a  hopeless  insolvent,  from 
whom  not  a  dollar  could  be  or  ever  was  collected,  the  defendants  were  left 
with  a  large  quantity  of  comparatively  worthless  collateral  on  their  hands, 
and  were  obliged  to  confront,  as  they  did,  an  enormous  loss  upon  their  trans- 
actions with  the  plaintiff.  They  did  not,  however,  exercise  their  right  to  sell 
the  collateral,  but  held  it  for  several  years.  In  the  mean  time,  upon  the  proper 
proceedings  against  the  corporation  whose  stock  had  been  fraudulently  issued, 
it  was  held  to  be  responsible  for  the  acts  of  its  officers,  and,  as  a  consequence, 
500  new  and  legitimate  shares  were  issued  to  the  defendants  in  place  of  the 
same  number  of  spurious  shares  which  the  plaintiff  had  pledged  to  them.  The 
defendants  surrendered  the  spurious  shares  which  they  had  received  from  the 
plaintiff,  and  accepted  in  their  place  the  same  number  of  genuine  shares  from 
the  company.  They  thus  held  1,160  genuine  shares,  instead  of  660  genuine 
and  500  false,  which  they  had  received  from  the  plaintiff.  In  adopting  this 
course  they  very  greatly  benefited  the  condition  of  the  plaintiff,  as  events 
later  on  fully  proved.  In  1880  the  stock  of  the  railway  company  rose  in  value 
after  a  long  period  of  depression.  The  defendant's  firm  had  become  dissolved 
in  October,  1877,  by  the  death  of  William  J.  Morris,  one  of  its  members,  and 
the  immense  debt  due  them  by  Elbert  was  carried  by  the  liquidating  partners, 
who  also  carried  the  collateral,  until  the  closing  up  of  the  business  of  the  firm 
in  1880.  When  this  was  done  the  stock  was  allotted  among  the  different 
partners  in  proportion  to  their  interests  in  the  firm.  Subsequently,  from 
August,  1880,  to  May,  1881,  the  various  members  of  the  firm  sold,  at  private 
sale,  their  several  allotments  of  the  stock,  and,  while  they  realized  the  full 
market  price  of  the  stock  at  the  time  of  sale,  it  was  altogether  insufficient  to 
pay  off  the  debt  due  them»  and  a  very  heavy  loss  resulted  to  them  upon  clos- 
ing out  the  transaction.  These  sales  were  made  without  notice  to  Elbert, 
and  without  any  special  notice  to  redeem.  They  were  known  by  Elbert  at 
least  as  early  as  April,  1882,  but  the  master  finds  that  in  his  opinion  the  state- 
ment of  Mr.  Jeanes  that  he  informed  Elbert  of  the  sales  immediately  after 
they  were  made  was  true.  It  is  a  matter  of  very  little  moment  except  as  it 
affects  the  question  of  the  plaintiff's  good  faith  in  bringing  this  action.  In 
the  letter  he  wrote  to  Mr.  Jeanes  in  April,  1882,  he  stated  that  he  assumed 
the  matter  as  settled  in  full,  and  advised  them  accordingly.  The  queation 
then  recurs,  had  the  defendants  the  legal  right  to  sell  the  shares  without 
notice,  and  thereby  divest  Elbert's  interest  in  them?  It  is  difficult  to  under- 
stand how  there  can  be  any  question  upon  this  subject,  since  the  right  to  sell 
without  notice  is  expressly  given  by  the  contract  of  pledge.  A  very  slight 
reference  to  the  authorities  shows  that  the  right  is  well  recognized  and  con- 
stantly enforced.  Thus  it  is  said  in  Jones,  Pledges,  8  611:  ''A  waiver  of  the 
requirement  of  notice  of  the  pledgee's  intention  to  seU,  and  the  time  and  place 
of  sale,  may  be  made  by  agreement  of  parties.  A  waiver  of  the  common-law 
rule  of  notice  is  generally  made  when  the  parties  agree  upon  a  special  power 
of  sale,  for  under  such  a  power  it  is  usual  either  to  waive  notice  of  sale  alto- 
gether or  else  to  provide  for  a  special  notice.  Such  notice  is  waived  by  giv- 
ing the  pledgee  the  option  to  sell  at  private  sale.  Under  authority  given  a 
pledgee  to  sell  at  public  or  private  sale  at  his  option,  he  may  sell  without 
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notice  in  the  usual  manner  of  selling  such  property  in  the  market."  LoomU 
V.  Stave^  72  111.  623,  where  a  party  deposited  certain  township  bonds  as  col- 
lateral security  for  the  repayment  of  certain  sums  of  money  borrowed,  it  was 
held  that  the  lender,  with  whom  they  were  deposited,  had  the  right  to  sell  the 
same  in  default  of  payment  without  any  personal  notice  to  the  pledgeor  of  an 
intention  to  do  so,  it  being  so  stipulated  in  the  agreement.  Other  authorities 
to  the  same  effect  are  RohinMon  v.  Hurley,  11  Iowa,  410;  MUliken  v.  Dehon^ 
27  N.  Y.  364;  Hamilton  v.  Bank,  22  Iowa,  306. 

It  is  argued  for  the  plaintiff  that  as  the  spurious  shares  were  delivered  to 
the  railway  company  by  the  defendants  and  genuine  shares  were  delivered  to 
the  defendants  in  their  place,  the  identity  of  the  pledge  was  destroyed,  and 
the  shares  sold  were  not  the  same  as  the  shares  pledged,  and  were  therefore 
not  covered  by  the  power  of  sale.  It  is  a  most  ungracious  argument,  but  as 
it  is  altogether  untenable  it  cannot  prevail.  The  shares  pledged  were  1,160 
shares  of  the  West  Philadelphia  Ptosenger  Railway  Company,  and  the  shares 
sold  were  also  1,160  shares  of  the  same  company.  Their  identity  was  there- 
fore absolute  as  to  their  number,  and  as  to  the  particular  corporate  stock  of 
which  they  were  a  part.  But  500  of  those  pledges  were  false,  fraudulent,  and 
spurious  shiires,  which  neither  Morton,  from  whom  Elbert  received  them,  nor 
Elbert,  who  made  no  advances  upon  them,  could  ever  have  asserted  against 
the  company  which  was  defrauded  by  their  issue.  Only  the  fact  that  the  de- 
fendants had  loaned  money  upon  them  gave  them  a  right  to  have  genuine 
shares  issued  in  their  place,  and  that  fact  inures  to  the  benefit  of  the  plain-^ 
tiff  by  no  merit  of  his.  When  he  pledged  the  original  1,160  shares  for  value». 
which  he  received,  he  thereby  gave  an  implied  warranty  that  they  were  act- 
ual, legal,  genuine  shares  of  this  particular  company,  and  it  was  that  kinct 
of  shares  that  he  empowered  the  defendants  to  seU.  All  the  parties  bargained 
upon  the  faith  of  the  shares  being  genuine,  and  the  plaintiff,  above  all  others^ 
is  bound  by  that  quality  of  the  shares.  But  he  was  guilty  of  a  breach  of  this, 
warranty;  whether  innocently  or  not,  is  quite  immaterial.  Legally  he  was. 
bound  to  make  those  shares  good.  It  has  been  done  for  him  by  the  act  and 
the  merit  of  the  defendants,  and  they  held,  after  they  received  the  genuine- 
shares,  exactly  what  he  agreed  to  give  them,  and  no  more.  As  a  matter  of 
course  as  between  him  and  them,  he  never  would  be  permitted  to  allege  his 
own  want  of  title  to  the  property  which  he  had  delivered  to  them  upon  ample 
consideration  paid  by  them  to  him.  A  fortiori,  he  cannot  be  heard  to  aver 
their  want  of  title  to  the  identical  thing  he  assumed  to  deliver  them,  because 
they  had  simply  assented  to  a  change  in  the  certificates  necessary  to  perfect 
the  plaintiff's  title  as  well  as  their  own.  He  is  estopped  from  making  any 
Buch  averment.  It  would  be  a  monstrous  wrong  to  permit  such  an  iniquity 
to  be  perpetrated.  To  say  of  this  plaintiff  that  he  was  denied  the  rights  of 
an  innocent  stockholder  because  he  could  not  prevent  the  company  from  issu- 
ing the  genuine  stock  in  place  of  the  false,  is  to  ignore — First,  the  fact  that 
he  never  was  an  innocent  stockholder,  and,  seconcUy,  that  the  issue  of  the 
new  stock  was  done  by  the  decree  of  a  court  to  which  his  assent  was  in  no 
manner  essential.  Even  if  the  company  had  voluntarily  increased  their  capi- 
tal stock  while  the  defendants  held  the  pledge,  that  circumstance  could  not 
possibly  affect  the  determination  of  suci)  a  question  as  this,  although  it  might 
be  true  that  the  aliquot  proportion  which  the  genuine  shares  originally  pledged 
bore  to  the  total  capital  stock  was  greater  ^fore  than  after  their  issue.  It 
has  nothing  to  do  with  this  question. 

It  is  also  argued  that  the  sale  of  the  stock  pledged  was  not  the  single  act  of 
the  firm  in  its  collective  capacity  and  was  therefore  not  an  execution  of  the 
power.  In  point  of  fact  the  sales  were  all  made  by  individual  members  of  the 
firm;  but,  as  all  assented,  and  none  of  them  are  here  complaining,  so  far  as 
the  plaintiff  is  concerned,  the  sales  must  be  regarded  as  the  act  of  all.  The 
defendants  were  not  bound  to  sell  all  the  shares  at  one  time  or  through  any 
v.llA.no.l2— 65 
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particular  member  of  the  firm,  and  the  details  of  the  sales  are  not  of  hia  con- 
4;ern,  unless  some  right  of  his  was  violated.  The  defendants,  by  their  long 
liolding  of  the  sliares  through  the  time  of  their  great  depression,  conferred  a 
most  signal  benefit  upon  the  plaintiff  by  obtaining  a  much  higher  price  for 
them  tlian  was  possible  at  an  earlier  date.  Had  the  price  then  receded  this 
proceeding  would  never  have  been  heard  of.  It  happened  to  advance  far  be- 
yond the  wildest  calculations.  Of  this  advance  the  plaintiff  now  seeks  to 
take  advantage  at  the  ruinous  cost  of  the  defendants,  although  he  never  ten- 
dered a  dollar  of  his  indebtedness  or  made  the  slightest  attempt  or  offer  to  re- 
deem the  pledge.  If  by  the  law  he  were  entitled  ta  this  ad  vantag^e,  of  course  he 
would  obtain  it,  no  matter  how  gpreat  the  hardships,  but  as  it  is,  neither  the 
niles  of  law  nor  the  principles  of  equity  can  give  him  the  decree  he  seeks,  and 
he  must  therefore  be  content  without  it. 

The  decree  of  the  court  below  is  reversed,  and  the  plaintiff's  bill  is  dis- 
missed, and  it  is  ordered  that  the  costs  be  paid  as  recommended  by  the  master, 
to- wit,  the  costs  in  the  original  action  and  of  this  appeal  be  paid  by  the  plain- 
tiff, Elbert,  and  the  costs  in  the  cross-action  by  the  West  Phihidelphia  Paa- 
«enger  Railway  Company;  the  master's  fee  to  be  paid  three-fourths  by  Elbert* 
And  one-fourth  by  the  railway  company. 


Appeals  of  Elbbbt. 

(Supreme  Court  of  Pemisylvania,    October  8, 1887.) 

GsssK,  J.    The  decrees  in  these  several  cases  are  affirmed  for  the  reasons  stated  in 
the  opinion  of  this  court  in  the  case  of  Appeal  of  Jeanea^  antCf  86d,  Just  filed. 

OuLBX,  J.,  absent. 


Appeal  of  Elinb. 
{Supreme  Cowrt  of  Peimeylnxmia.    October  8, 1887.) 
1.  Wiu*— Bbqubst— Naturb  of  Estatb—Inoomb. 

Testator  bequeathed  to  his  wife  one-half  the  net  Income  from  his  lands  for  her  life, 
and,  when  the  land  was  converted  into  mon^,  then  one-half  the  interest  arising 
from  the  proceeds  of  such  lands.  He  also  em^  wered  the  executors  to  seU  lands  for 
the  purpose  of  paying  debts  and  legacies.  Held^  that  the  widow  took,  not  a  life- 
estate  in  half  the  realty,  but  only  one-half  the  income  or  interest  on  toe  proceeds 
remaining  after  the  debts  and  legacies  were  paid, 
•jl.  I>owBR— Bbqubst  in  Libu  or— Elbction. 

Where  a  widow  elects  to  take  under  the  wllL  In  lieu  of  dower,  she  must  take  sub- 
ject to  all  the  charges  and  limitations  of  the  will,  just  as  any  other  devisee.^ 

Appeal  from  court  of  common  pleas.  Union  county. 

This  action  was  brought  by  Julia  A.  Hagenbuch,  widow  of  Peter  Hagen- 
t>uch,  against  David  Kline,  executor  of  the  will  of  Peter  Hagenbuch,  to  com- 
pel the  payment  of  a  certain  sum  claimed  to  be  due  her  under  the  will.  The 
clause  of  the  will  under  which  she  claims  is  as  follows:  '*I  direct  that  my  real 
estate  shall  not  be  sold  until  after  the  decease  of  my  wife,  unless  It  may  be- 
come necessary,  in  the  Judgment  of  my  executors,  to  sell  a  portion  thereof  for 

"the  purpose  of  paying  debts  and  legacies.    I  hereby  give,  devise,  and  bequeath 
finto  my  wife,  Julia  A.,  the  one-half  of  all  the  net  income  arising  from  real 

-estate  during  the  full  term  of  her  natural  life;  and  when  real  estate  is  con- 
verted into  money,  so  that  income  ceases  to  be  received  from  it  as  land,  then 

-  «ne-half  of  the  interest  arising  from  the  proceeds  of  such  lands  is  to  be  paid 

'  tx>  my  wife  annually  during  the  term  of  her  natural  life/'    The  court  below 

1  As  to  the  right  of  the  widow  to  take  dower,  and  at  the  same  time  to  avail  herself  of 
the  provisions  made  in  her  behalf  by  the  wiU  of  the  husband,  and  as  to  the  presumption 
in  such  cases,  see  Anthony  v.  Anthony,  (Conn.)  11  AtL  Rep.  45;  In  re  Blaney,  (Iowa,) 
-9^  N.  W.  Bep.  768,  and  note. 
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held  that  tinder  this  clause  the  widow  to<^  an  amount  annually  equal  to  half 
the  income  of  all  the  real  estate  of  which  the  testator  died  seized,  and  half  the 
Interest  of  the  proceeds  of  such  land  as  was  sold;  that  the  gift  to  her  was  not 
abated  by  the  payment  of  debts  or  legacies.    Thedefendant  Kline  appealed. 

Andretc  A.  Leiser^  {Chas,  8.  Wolfe  and  Alfred  Hayes ^  of  counsel,)  for  ap- 
pellant. Andrefo  H.  Dill  and  P.  X.  Haekenherg,  (B.  M.  BedU  and  W.  H. 
Htufkenherg,  of  counsel,)  for  appellee. 

(Gordon,  C.  J.  Whatever  of  estate  Julia  A.  Hagenbuch  took  in  the  prop- 
erty of  her  husband  she  took  under  his  will,  and  she  is  therefore  bound  by  a 
proper  interpretation  thereof,  and  by  the  intention  of  the  testator,  as  tlierein 
expressed.  We  must,  then,  look  to  that  will  to  discover  the  rights  of  the  par- 
ties litigant;  to  the  intention  of  the  testator,  and  not  merely  to  the  technical 
effect  of  the  expressions  of  which  he  may  have  made  use.  Keeping  this  rule 
in  view,  we  think  the  matter  before  us  is  not  difficult  of  solution.  By  his 
will,  Peter  Hagenbuch  gave  to  his  wife,  Julia,  a  one-half  of  the  net  income 
arising  from  the  one-half  of  his  real  estate  for  the  fuU  term  of  her  natural  life; 
and  should  tliat  realty  be  converted  into  money,  and  thereby  the  income  from 
the  lands  themselves  cease,  she  was  to  receive  the  one-half  of  the  interest  of 
the  proceeds  arising  from  the  sale  of  the  lands.  From  this  it  is  obvious  that 
the  intention  was  not  a  gift  of  a  life-estate  in  one-half  of  the  realty  as  such, 
but,  rather,  in  the  one-half  of  the  net  income  or  interest  of  the  proceeds  after 
sale;  that  is,  the  income  or  interest  thereof  after  deducting  all  necessary  ex- 
penses and  charges.  In  this,  we  think,  the  master  and  court  below  erred,  for 
they  assumed  that  a  gift  of  the  one-half  of  the  income  was  a  gift  of  an  absolute 
estate  in  the  lands.  Of  course,  an  unqualified  gift  of  the  income  of  land  is  to 
be  taken  as  a  gift  of  the  land  itself;  but  where,  as  in  this  case,  that  gift  is 
qualified  by  a  direction  to  or  power  in  some  one  else  to  sell,  it  is  clear  that  the 
gift  must  be  confined  to  the  income  alone,  for  the  intent  to  keep  the  two  things 
separate  and  distinct  is  thus  made  manifest.  But  in  the  disposition  of  this 
Income  the  master  allowed  to  Mrs.  Hagenbuch  the  interest  on  the  one-half  of 
the  several  amounts  realized  from  the  sales  of  the  land,  though  the  whole  or 
major  part  of  it  had  been  consumed  in  the  payment  of  debts  and  legacies.  This, 
on  the  ground,  as  the  master  puts  it,  *'as  she  took  as  a  preferred  creditor,  tak- 
ing by  purchase/'  she  was  entitled  to  be  equitably  subrogated  to  the  rights  of 
creditors,  the  claims  of  whom  were  paid  out  of  her  estate  in  the  remaining 
portion  of  the  testator's  property. 

Taking  the  premise  here  assumed  as  sound,  the  correctness  of  the  conclu- 
sion cannot  be  impeached.  But  the  premise  is  not  sound;  it  is  but  an  as- 
sumption. Her  estate  was  not  taken  for  the  payment  of  creditors,  but  the 
estate  of  the  testator,  and  according  to  the  direction  of  his  will.  Again  we 
turn  to  that  will,  for  by  it  she  is  held,  and  cannot  avoid  its  conditions  by  a  re- 
sort to  technical  rules  which  have  no  application  to  her  case.  The  second  and 
fourth  items  of  the  testament  before  us  are  sufficiently  explicit,  and  read  as 
fellows :  *'  (2)  T  direct  that  my  real  estate  shall  not  be  sold  till  after  the  decease 
of  my  wife,  unless  it  may  become  necessary,  in  the  Judgment  of  my  executoi-s, 
to  sell  a  portion  thereof  for  the  purpose  of  paying  debts  or  legacies.*'  "(4)  If 
my  executors  can  arrange  to  pay  the  balance  of  my  debts,  and  the  legacies 
herein  bequeathed,  by  applying  tlie  income  of  my  real  estate  thereto,  then  I 
wish  them  to  do  so;  but  if  this  cannot  be  done,  or,  in  their  Judgment,  it  is  not 
advisable,  then  I  authorize  them  to  sell  and  convey  by  deed  or  deeds,  by  them 
executed,  such  of  my  real  estate  as  they  may  deem  best  to  sell  for  said  pur- 
poses.'' From  the  above  it  will  be  seen  that  there  is  a  dearly  expressed  in- 
tent on  part  of  th^  testator  to  charge  his  real  estate  with  both  debts  and  lega- 
cies; and  for  the  purpose  of  discharging  the  same  the  executors  are  empowered 
to  dispose,  not  only  of  the  income,  but  to  sell  the  land.  How,  then,  can  she 
have  the  income  or  interest  of  that  which  was  sold  in  execution  of  that  power? 
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This  cannot  be.  As  well  might  the  donee  of  a  property  charged  with  a  judg- 
ment expect  to  take  it  free  of  that  judgment,  and,  upon  sale  of  it  tinder  the 
lien,  attempt  to  be  subrogated  to  the  oreditor*s  right  in  other  property  of  the 
donor.  It  is  true  that  her  acceptance  under  the  will  must  be  reg^urded  as  an 
acceptance  in  lieu  of  dower,  and  so  to  be  taken  as  a  purchase  for  a  valuable 
consideration;  but,  then,  what  did  she  thus  purchase?  Certainly  only  that 
which  was  expressed  in  the  will;  that  is,  the  net  income  of  an  estate  ciiarged 
with  certain  debts  and  legacies, — nothing  more;  nothing  less, — and  she  must 
be  held  to  her  bargain. 

On  the  question  of  jurisdiction  we  need  spend  no  time,  for  what  we  have 
already  said  effectually  disposes  of  the  plaintiff^s  bill. 

Decree  reversed,  and  bill  dismissed,  at  costs  of  appellee. 

Paxson,  J.,  absent. 


WXRNWAG  et  al.  V.  P&ii«A]>elfhia,  W.  &  B.  B.  Ck>. 

(Supreme  Cawrt  of  Penrut/Ivanto.    October  8, 1887.) 

CiBBncRS— o»  Goods— Delivkbt  to  Wbono  Person— Liabiltit. 

Plaintiffs  shipped  by  defendant**  road  goods  oonsiffned  to  A.  B.,  in  WasMnfftoo. 
Defendant  oould  find  no  one  of  that  initiaJ,  but  foona  one  L.  B.,  and  leaniingfroin 
plaintiff^B  aeent  that  he  had  sold  some  goods  to  L.  B.,  delivered  the  goods  to  hijn. 
Ueld^  that  aef endant  was  liable  for  the  goods. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

William  P.  Wemwag  and  T.  B.  Dawson,  the  plaintiffs,  were  partners  in 
business  as  Wemwag  &  Dawson  in  Philadelphia.  E.  F.  Witmer  &  Co.,  of 
Baltimore,  were  agents  for  the  sale  of  their  goods  in  Washington,  and  they 
employed  one  Murphy  to  sell  Wernwag  &  Dawson^s  goods  in  Washingbm. 
Murphy  made  a  sale  to  one  L.  Behrend,  and  transmitted  the  order  to  plain- 
tiffs. Plaintiffs  were  not  able  to  find  the  name  of  L.  Behrend  in  the  com- 
mercial reports  as  a  mercliant  in  business  in  Washington,  and  remembering 
that  they  had  previously  had  dealings  with  one  A.  Behrend  in  Washington, 
concluded  tliat  the  agent  had  made  an  error  in  the  initial,  and  therefore 
shipped  the  goods  over  the  Philaddphia,  Wilmington  &  Baltimore  road  con- 
signed to  A.  Behrend.  Defendant's  agent  in  WMhington  could  not  find  A. 
Behrend,  and  the  goods  being  claimed  by  H  Behrend,  he  inquired  of  Murphy 
if  he  had  made  a  sale  to  L.  Behrend.  Murphy  replied  that  he  had  made  such 
sale.  Thereupon  defendant  delivered  the  goods  to  L.  Behrend,  supposing 
there  was  simply  an  error  in  marking  the  packages.  Shortly  afterwards  L. 
Behrend  made  a  general  assignment,  and  it  was  not  until  then  that  plaintiffs 
learned  of  the  delivery  to  him.  They  brought  action  against  the  railroad 
company  to  recover  the  value  of  the  goods,  and  upon  judgment  being  ren- 
dered against  them,  they  bring  error. 

Rudolph  M.  Schick^  for  plaintiff  in  error.  David  W.  Sellers,  for  defend- 
ant in  error. 

Green,  J.  From  the  fticts  appearing  in  the  case  stated  it  is  manifest  that 
the  plaintiffs  intended  to  sell,  and  in  point  of  tBct  did  consign,  the  goods  in 
question  to  A.  Behrend,  and  not  to  L.  Behrend.  They  knew  the  former,  and 
were  satisfied  to  sell  to  him.  They  did  not  know  the  latter,  and  did  not  in- 
tend to  sell  to  him.  They  supposed  that  A.  Behrend  was  intended  as  the  por^ 
cliaser  in  the  order,  though  L.  Behrend  was  named.  Granting  this  to  be  a 
mistake  of  theirs  in  the  leading  of  the  order,  it  does  not  in  t^e  least  alter  the 
fiict  that  A.  Behrend  was  the  person  to  whom  they  supposed  they  were  sell* 
ing.  However  that  may  be,  they  certainly  consigned  the  goods  to  A.  Beh- 
rend, and  there  was  then  such  a  person  living  in  Washington,  the  place  to 
which  the  goods  were  shipped.    It  cannot  be  questioned  for  a  moment  that  it 
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was  the  dutj  of  the  carrier  to  deliver  the  goods  to  the  person  to  whom  the 
owner  consigned  them.  If  th^  carrier  does  not  so  deliver  them  he  acts  at  liis 
peril,  and  the  whole  risk  of  a  wrong  delivery  rests  upon  him.  In  8henk  v. 
Propeller  Co.,  60  Pa.  St.  109,  we  said,  Sharswood,  J.:  "Whatever  doubt 
may  hang  over  the  question  as  to  the  termination  of  a  carrier's  or  other  bail- 
ee's responsibility,  there  is  one  point  which  is  indisputable,  that  he  must  take 
care,  at  his  peril,  that  the  goods  are  delivered  to  the  right  person ;  for  a  deliv- 
ery to  a  wrong  person  renders  him  clearly  responsible,  though  innocently  and 
by  mistake." 

In  the  present  case  the  goods  were  delivered  to  L.  Behrend,  and,  as  be- 
tween the  plaintiffs  and  the  carrier,  that  was  undoubtedly  a  wrong  delivery. 
But  it  is  argued  that  the  delivery  to  L.  Behrend  was  made  in  consequence  of 
the  direction  of  Murphy,  who,  it  is  said,  was  the  plaintiffs'  agent.  If,  in  the 
case  stated,  it  appeared  that  Murphy  did  direct  the  delivery  to  L.  Behrend* 
this  contention  would  have  great  force,  because  it  was  Murphy  who  sold  the 
goods  and  sent  the  order,  and  it  would  be  difficult  for  the  plaintiffs  to  escape 
the  consequences  of  his  act  in  directing  the  delivery.  But  the  only  averment 
upon  this  subject  which  the  case  stated  contains,  is  in  the  following  words: 
"Before  delivering  the  goods  to  the  said  Iicopold  Behrend,  the  agent  of  the 
railroad  company,  defendant  inquired  of  the  said  William  P.  Murphy,  the 
agent  who  liad  taken  the  order,  whether  he  had  sold  any  goods  to  Lipoid 
Behrend,  and  what  class  of  goods  they  were;  and  after  Murphy  had  said  that 
he  had  sold  goods  to  Leopold  Behrend,  and  had  described  them,  the  agent  of 
the  defendant  delivered  them  to  Leopold  Behrend.  The  goods  so  delivered 
were  the  same  goods  which  plaintiffs  had  shipped  to  A.  Behrend,  as  afore- 
said." Prom  this  it  appears  that  Murphy  gave  no  directions  to  deliver  the 
goods  to  any  one.  He  merely  said  he  had  sold  goods  to  L.  Behrend,  and  de- 
scribed them.  Granting  that  they  were  the  same  kind  of  goods,  and  were  the 
same  goods,  which  Murphy  had  sold  to  L.  Behrend,  (and  this  important  fact 
is  not  mentioned  in  the  case  stated,)  yet  that  was  as  far  as  Murphy  went,  or 
as  he  was  asked  to  go,  in  giving  information.  The  effect  of  that  informa- 
tion, as  sufficing  to  exonerate  the  defendant  from  liability  for  a  wrong  delivery^ 
was  a  matter  of  which  the  defendant  through  its  agent  took  the  entire  risk. 
In  this,  at  least,  the  plaintiffs  were  in  no  fault.  Their  agent,  if  Murphy  was 
their  agent,  simply  told  the  defendant's  agent  that  he  had  sold  goods  to  L. 
Behrend,  and  described  them,  and  thereupon  the  defendant's  agent  delivered 
these  particular  goods  to  L.  Behrend.  By  what  authority  did  he  do  this? 
The  goods  were  consigned  to  another  person,  and  the  defendant's  duty  was  to 
deliver  to  that  person.  Surely  that  duty  was  not  discharged  by  a  delivery  to 
one  who  was  not  the  consignee,  merely  because  the  plaintiffs'  agent  had  sold 
similar  goods  to  such  a  person.  The  fact  still  remained  that  the  goods  were 
not  delivered  to  the  one  to  whom  they  were  consigned.  The  entire  risk  of  a 
delivery  to  the  right  person  was  assumed  by  the  defendant,  and  a  wrong  de* 
livery  was  made  by  the  mistake  of  the  defendant's  agent,  which,  of  course,  is 
their  misfortune.  We  are  clearly  of  opinion  that  the  plaintiffs  were  entitled 
to  Judgment  on  the  case  stated. 

The  judgment  is  reversed,  and  Judgment  is  now  entered  on  the  case  stated 
in  favor  of  the  plaintiffs  and  against  the  defendant  for  the  sum  of  $240.37, 
with  interest  from  November  5,  1883,  with  costs. 


Collins  «.  Cbonin  et  ah 
(Supreme  Cowt  of  Permsyhxmia,    October  8, 18S7.) 
CoKSPnuLCT-^oiNT  Dbpbndants— Pboof  of  Joint  Fbaud. 

In  an  action  against  a  father  and  son  for  fraudulently  conspiring  to  defraud  the 
father's  creditors  by  a  coUusive  judgment,  an  instruction  that,  for  plaintiff  to  re- 
cover, the  jury  must  find  that  both  the  defendants  were  guilty  of  fraud,  is  proper. 

Error  to  court  of  common  pleas,  Sullivan  county. 
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Michael  Ck)llin8,  plaintiff,  sued  Cornelias  Cronin  and  John  H.  Cronin  in  an 
action  of  case  for  conspiracy  to  defraud  the  ereditore  of  Cornelius  Cronin. 
Judgment  for  defendants,  and  plaintiff  brings  error. 

John  Q.  Scouten  and  Littles  <Sf  Terry,  for  plaintiff  in  error.  Tkos.  J.  Ing^ 
?iam,  E.  If.  Dunham,  and  Ellery  P.  Ingham,  for  defendants  in  error. 

Paxson,  J.  The  plaintiff  in  error  has  misapprehended  the  vital  point  in 
his  case.  The  learned  judge  below  did  not  laj  down  the  broad  principle  that 
"there  can  be  no  recovery  against  one  only,  in  an  action  on  the  case  in  the 
nature  of  a  conspiracy  brought  against  two  or  more. "  What  he  did  say  was 
this:  "That  fraud  is  never  to  be  presumed,  but  must  always  be  proven  by  ev- 
idence that  is  dear  and  satisfactory  to  the  jury.  And  this  action  is  founded 
upon  the  alleged  fraud  of  the  defendant.  In  order  that  the  plaintiff  can  re- 
cover in  this  action,  they  must  find  that  the  evidence  established  by  satisfac- 
tory proof  the  fact  that  the  defendants  were  guilty  of  fraud;  and  this  must 
be  true  of  both  defendants,  as  both  John  H.  and  Cornelius  Cronin  must  have 
intended  a  fraudulent  act,  in  order  to  entitle  the  plaintiff  to  recover."  The 
plaintiff  has  assigned  this  instruction  for  error,  and  has  cited  Lafoerty  y.  Vanr 
artsdale,  65  Pa.  St.  507,  and  some  other  cases,  in  support  of  his  position.  In 
our  opinion,  he  is  not  sustained  by  any  of  them.  Laverty  v.  Vanartsdale  is 
perhaps  the  strongest,  and  that  does  not  touch  the  case.  That  was  an  action 
on  the  case  in  the  nature  of  a  conspiracy,  brouglit  by  Laverty  against  Van- 
artsdale and  10  othei-s  for  injuring  him  in  his  business  as  a  school-teacher. 
The  allegation  was  that  the  defendants,  for  the  purpose  of  preventing  the  plain* 
tiff  from  being  engaged  as  a  school-teacher  for  another  year,  willfully  and 
maliciously  prepared,  signed,  and  induced  others  to  sign,  a  petition  represent- 
ing that  he  was  unfit  for  a  teacher;  and  it  was  held  by  this  court,  in  revers- 
ing the  court  below,  that  "where  the  action  is  brought  against  two  or  rnore^ 
as  concerned  in  the  wrong  done,  it  is  necessary,  in  order  to  recover  against 
all  of  them,  to  prove  a  combination  or  joint  act  of  all.  For  this  purpose  it 
may  be  important  to  establish  the  allegation  of  a  conspiracy.  But,  if  it  turn 
out  at  the  trial  that  only  one  was  concerned,  the  plaintiff  may  still  recover, 
the  same  as  if  such  one  had  been  sued  alone.  The  conspiracy  or  combination 
is  nothing,  so  far  as  sustaining  the  action  goes;  the  foundation  of  it  being  the 
actual  damage  done  to  the  party."  And  Hutchins  v.  Hutchins,  7  Hill,  104; 
Jones  V.  Baker,  7  Cow.  445;  and  Parker  v.  Huntington,  2  Gray,  124, — were 
cited  by  Mr.  Justice  Read  in  support  of  his  text.  This  is  perfectly  good  law. 
Under  the  facts  of  that  case,  the  combination  or  conspiracy  was  nothing.  One 
of  the  defendants  could  have  traduced  the  chai*acter  of  the  plaintiff  as  a  teacher 
as  well  as  a  number  of  them;  and,  if  he  had  done  so,  he  was  clearly  liable  in 
damages  for  his  own  act,  even  although  the  other  defendants  had  no  part  in 
it.  It  was  an  act  capable  of  being  performed  by  one  defendant  alone.  Bat 
in  the  case  in  hand  the  conspiracy  was  everything.  Without  it  the  plaintiff 
has  no  cause  of  action,  for  the  plain  reason  that  the  acts  charged  in  the  declar 
ration  were  of  such  a  nature  that  they  could  not  be  committed  by  one  defend* 
ant  alone.  It  was  alleged  that  Cornelius  Cronin  had  confessed  fraudulent 
judgments  to  his  son  John  for  the  purpose  of  hindering,  delaying,  and  cheat- 
ing the  creditors  of  the  former;  that  execution  had  been  issued  upon  these 
fraudulent  judgments,  and  his  property  sold,  and  bought  in  by  his  son,  at 
much  less  than  its  value.  This,  if  true,  would  have  been  a  fraud  upon  the 
plaintiff  and  other  creditors.  The  jury  found  that  it  was  not  true,  under 
proper  instructions  from  the  court:  for  how  could  fraudulent  judgments 
spring  into  existence  between  a  father  and  son  without  collusion,  combina- 
tion, and  conspiracy?  And,  if  the  judgments  were  bona  fide,  then  the  son 
was  merely  using  his  legal  remedies  to  collect  an  honest  debt  due  from  his 
father.  He  had  as  much  right  to  do  this  as  had  any  other  creditor,  and  no 
action  lies  against  him  therefor.  The  case  is  too  plain  for  argument.  Judg- 
ment affirmed. 
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Arnold  v.  Ppoutz. 
{Supreme  Cowrt  of  Pennsylvania,    Ootober  8, 1887.) 

1.  TBESP188— OUABB  CLjLVSXTM— EtIDSNCS  TO  PrOTB  TiTLB. 

PlaintUt  in  an  action  of  trespass  q.  c.  introdnoed  an  agreement  of  sale  Fanning  im 
him  and  another,  who  did  not  execute  it^  and  who  disclaimed  any  interest  under  iC 
Meldy  it  was  admissible  to  show  an  equitable  title  to  tha  land  in  him  suiOcient  to 
sustain  the  action. 

2.  Bamb—Evidbkob— Location  or  Lakd. 

In  an  action  of  trespass  qwire  clatcmm  freM,  plaintiff  has  the  right  to  rebut  thei 
testimony  offered  by  defendants  as  to  the  looation  of  the  land. 
8.  Saxb— Obdbb  or  Eytdbnob— Rbbuttal. 

In  an  action  of  trespass  quuvre  cUmsum  fregU,  plaintiff  introduced  testimony  t4> 
establish  a  certain  boundarr  line.  Heldy  that  defendants  must  introduce  all  tneir 
testimony  to  establish  another  line  in  (diief ,  and  not  reserve  a  portion  of  it  f  cor  re»- 
buttaL 

Error  to  conrt  of  common  pleas,  Clinton  county;  G.  A.  Mater,  President 
Judge. 

John  W.  Wertz  sued  Halsey  Arnold  and  Simeon  Summerson,  defendants^ 
in  trespass  quare  dauaum  fregiU  Wertz  died,  and  his  administrator,  David 
K.  Pfoutz,  was  substituted.  Judgment  for  plaintiff,  and  defendants  brin^^ 
error. 

Seymour  2>.  Ball  and  Jesse  Merrill^  for  plaintiffs  in  error.  8.  JR.  Pealm 
and  W,  C  Kress,  for  defendant  in  error. 

Gordon,  G.  J.  This  was  an  action  of  trespass  quare  clatuum  fregit^ 
brought  by  John  W.  Wertz,  in  his  life-time,  against  Halsey  Arnold  and  Sime<»» 
Summerson,  for  cutting  timber  on  the  lands  of  the  said  plaintiff.  Before  the 
time  of  trial  the  plaintiff  deceased,  and  the  administrator  of  his  estate  wa» 
substituted.  The  main  question  was  one  of  location,  and  was  fully  and  fairly 
submitted  to  the  Jury,  and  of  this  no  complaint  has  been  made  in  this  court.. 

The  first  and  second  assignments  relate  to  Wertz*s  title,  an  article  of  agree- 
ment from  A.  G.  Noyes,  executor  of  John  W.  Pfoutz,  deceased;  and  the  com- 
plaint is  that,  as  it  was  drawn  to  John  W.  and  Taylor  Wertz,  the  court  ought 
not  to  have  permitted  it  to  have  gone  in  evidence,  for  that  this  action  could  not 
be  maintained  by  but  one  of  these  tenants  in  common.  Turning,  however,  to< 
the  paper  referred  to,  we  find  that,  while  Taylor  Wertz's  name  is  found  in  the^ 
body  of  it,  he  did  not  execute  it;  and,  on  being  called  to  the  witness  stand,  he 
disclaimed  all  interest  therein,  so  that  the  entire  equitable  estate  vested  in  the 
plaintiff.  Were  it  otherwise,  however,  as  was  said  by  Mr.  Justice  Lewis,  in 
the  case  of  Halsey  v.  Blood,  29  Pa.  St.  819:  ''A  wrong-doer  without  title^ 
who  endeavors  to  protect  his  trespass  by  the  outstanding  title  of  a  stranger,, 
has  no  equity,  and  is  not  entitled  to  any  particular  favor. "  As  the  plaintiff'a 
equitable  title  was  entirely  sufficient  to  maintain  his  action,  {Miller  v.'Zt^dlp 
113  Pa.  St.  817, 6  Atl.  Kep.  850,)  the  evidence  complained  of  in  the  second 
assignment  was  of  very  little  moment.  Still,  there  was  nothing  objection- 
able in  showing  that  Wertz's  agreement  had  been  sanctioned  by  the  orphan^ 
court,  and  that  a  deed  had  been  made  to  him  in  accordance  with  its  decree. 

The  third  assignment  is  wholly  without  merit,  for  the  plaintiff  had  the  un» 
doubted  right  to  rebut  the  defendant's  evidence  of  location. 

The  fourth  needs  no  consideration,  for,  so  far  as  the  testimony  therein  stated 
was  relevant  as  rebutting  evidence,  it  was  admitted,  and  the  witnesses  f  uUj- 
examined. 

Nor  can  we  see  that  the  fifth  assignment  convicts  the  court  of  error.  Th» 
proposed  evidence  was  offered,  with  other  testimony,  to  establish  the  line  off 
the  Garskadden  tract,  and  was  therefore  cleariy  evidence  in  chief,  and,  regu- 
larly, could  not  be  introduced  to  rebut  the  plaintiff's  rebutting  testimony. 
The  transaction  stands  thus:    It  was  necessary  for  the  plaintiff,  in  the  oat- 
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Btart,  to  make  out  his  case,  not  only  by  proving  title  or  possession,  but  also 
that  the  timber  was  cut  within  the  lines  of  his  claim.  To  do  this,  he  nec»- 
sarily  proves  the  lines  of  the  Garskadden  tract,  because  it  is  older  than  and 
^adjoins  the  Pfoutz,  so  that  upon  him,  in  the  first  instance,  rests  the  burden  of 
establishing  the  line  of  the  Garskadden  tract  The  defendants  then  rebut  by 
fixing,  if  they  can,  what  they  designate  as  the  **Baird  line,*'  and  they  are 
t)ound  to  produce  all  the  evidence  they  have  bearing  on  this  point;  they  will 
not  be  permitted  to  give  part  of  it  in  chief,  and  reserve  the  balance  for  the 
purpose  of  rebuttal.  But  this  is  precisely  what  the  defendants  attempted  to 
do.  If  Wertz  recognized  the  Baird  line  as  the  line  of  the  Garskadden  tract» 
that  was  some  evidence  of  the  rectitude  of  the  defendant's  contention,  and  as 
such  was  clearly  evidence  in  chief.  It  could  be  nothing  else,  for,  if  it  did  not 
go  to  the  establishment  of  the  Baird  line,  it  was  to  no  purpose  whatever.  It 
could  not  be  used  to  contradict  declarations  of  Wertz,  for  none  such  were 
given  in  evidence.  There  was  but  one  thing  for  which,  as  the  case  was  tried, 
the  proposed  proof  could  be  used,  and  that  was  as  evidence  of  location.  £ven 
as  evidence  in  mitigation  of  damages, — and  a  proposition  of  this  kind  is  not  in 
the  case, — ^it  could  be  used  only  in  rebuttal,  and  not,  as  proposed,  as  surrebut- 
tal.  So  that,  in  any  view  of  the  case,  the  court  below  cannot  be  reversed  on 
this  point  without  also  reversing  a  well  settled  rule  of  practice. 
The  judgment  is  affirmed. 

Snydeb  et  aL  v.  Gity  of  Lanoasteb. 

(Supreme  Court  of  PermsyZiTania.    October  3, 1887.) 

fliMnrsNT  DoMAiK— UsB  OF  Propertt  fob  Stbbbt— Rsvovmo  Latbrax.  Sufpost. 

Defendant,  in  opening  a  street,  removed  a  house,  one  wall  of  which  was  used  as  a 
wall  ofplaintilTs  house.  Held^  that  plaintiiTs  house  was  injured;  and  that  under 
Gonst.  ra.  art.  16,  %  8,  providing  that  municipal  corporations  shall  not  take,  Injure, 
or  destroy  private  property  in  the  constmction  of  highways  without  just  compensa- 
tion therefor,  plaintifl  may  recover. 

Error  to  court  of  common  pleas,  Lancaster  county;  J.  B.  LnrTNGSTON,  Pres- 
ident Judge. 

Action  by  William  Snyder  and  Caroline,  his  wife,  against  the  dty  of  Lan- 
caster, for  damages  to  Caroline  Snyder's  house  by  the  opening  of  a  street 
It  appeared  that  Caroline  Snyder  owned  a  house  adjoining  the  house  of  one 
Worth.  Mrs.  Snyder*s  house  was  built  against  Worth's;  the  gable  end  of 
the  latter  being  used  as  the  gable  end  of  the  former.  In  opening  Filbert 
street,  it  was  necessary  to  remove  all  the  Worth  house,  except  three  feet  thereof 
adjoining  the  Snyder  house.  The  court,  in  effect,  charged  the  jury  that,  in- 
asmuch as  the  new  street  did  not  touch  plaintiff's  house,  and  there  was  still 
left  three  feet  of  the  Worth  house  to  support  it,  the  plaintiff  was  not  dam- 
aged.   The  Jury  found  for  the  defendant,  and  the  plaintiffs  bring  error. 

G,  C.  'Kennedy  and  Fhilip  D,  Baker,  for  plaintiffs  in  error.  H,  Carpenter, 
City  Sol.,  for  defendant  in  error. 

Green,  J.  As  we  understand  the  facts  of  this  case,  the  Worth  house  most 
be  taken  down  in  order  to  open  Filbert  street  It  is  testified  that  the  plaintiff's 
house  will  have  no  gable  end  when  the  Worth  house  is  taken  down.  If  such 
is  the  case,  the  plaintiff's  house  will  certainly  be  injured  by  the  removal  of 
the  Woith  house,  and  as  this  removal  is  a  necessary  part  of  the  opening  of 
Filbert  street,  we  cannot  avoid  the  conclusion  that  the  opening  of  the  street 
is  or  will  be  the  direct  cause  of  the  injury  to  the  plaintiff's  house.  This  being 
flo,  the  case  comes  within  the  operation  of  section  8,  art.  16,  Gonst.  1874,  and 
should  have  been  submitted  to  the  jury,  with  proper  instructions.  Judgment 
reversed,  and  new  vetiire  awarded. 

Paxson  and  Sterrett,  JJ.,  absent. 
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TOfiFON  O.  SiFB. 
{Supreme  Cawrt  of  Pennaylvamia,    October  8, 1887.) 

1.  BxBCDnow— Salb  Subject  to  Dower  Judgment— Notice  to  Purchaseb. 

At  an  execution  sale  the  sheriil  stated  that  the  land  was  sold  subject  to  a  dower 
Judgment,  which  was  also  tiUly  set  forth  in  the  xeoords.  Ht^  that  the  porohaser 
took  it  subject  to  the  judgment 

j).  Same— DowER  Payable  at  Death  of  Widow— Interest— Saxb  toe. 

In  a  partition  suit  the  widow's  dower  was  declared  a  judgment  on  the  land, 
interest  on  the  amount  to  be  paid  annuaUy,  and  tM  principal  to  be  divided  at  her 
death  among  the  heirs  of  her  deoeased  husoand.  Held,  that  a  sale  of  the  land  on 
an  execution  issued  for  interest  due  to  the  widow  did  not  divest  It  of  the  dower 
Uen. 

8.  Same— Purchase  bt  Execution  Debtor— Notic;e— Estoppel. 

When  the  defendant,  in  an  execution,  is  the  purchaser  at  the  sale,  he  is  estopped 
from  alleging  that  the  land  is  thereby  divested  of  a  judgment  for  dower,  if  the 
existence  of  which  he  had  knowledge,  and  when  the  execution  was  for  the  mtf>rest 
due  by  the  terms  of  that  judgment. 

Error  to  oourt  of  common  pleas*  Somerset  comity. 

Mary  Bipe.  widow,  Jonathan  Sipe,  Henry  Sipe,  John  Sipe,  Harriet  Hum- 
bert, Phoebe  Atcheson,  Roseanna  Hoover,  and  Jacob  Sipe,  widow  and  heirs  of 
Jacob  Sipe,  deceased,  brought  wire  facias  to  revive  a  Judgment  against  M. 
A.  Sanner,  Peter  J.  Baker,  executors  of  Qeorge  Humbert,  deceased,  and  A. 
H.  Tospon,  terre-tenant.    Judgment  for  plaintiffs,  and  Tospon  brings  error. 

W.  H.  Koontg,  H.  8.  EndlsUy^  and  Coffroth  cfe  BuppM,  for  plaintiff  in 
error.     Valentine  Hay^  for  defendants  in  error. 

Green,  J.  The  learned  court  below,  conceding  that  in  an  ordinary  case  a 
sale  of  land  by  execution,  upon  a  judgment  which  was  a  lien  on  the  land 
sold,  would  divest  the  land  of  all  liens,  left  this  cause  to  the  jury  on  the  ques- 
tion whether  the  defendant,  Tospon,  bought  this  land  expressly  subject  to  the 
lien  of  the  judgment  for  the  principal  of  the  widow's  dower,  and  on  that 
question  the  jury  found  against  the  defendant.  It  was  a  question  of  pure 
fact,  and  upon  the  testimony  taken  the  jury  could  not,  consistently  with  their 
duty,  have  found  any  other  verdict  than  the  one  they  did  find.  The  evidence 
for  the  plaintiff  was  simply  overwhelming,  not  only  that  the  sale  was  made 
subject  to  the  dower,  but  that  Tospon  agreed  to  it.  The  proceedings  in  par- 
tition of  the  estate  of  Jacob  Sipe  showed  that  the  land  was  ordered  to  be  sold 
subject  to  the  dower,  the  amount  of  the  principal  and  the  annual  interest  pay- 
able to  the  widow  during  her  life  being  expressly  stated.  Subsequently,  in 
the  estate  of  Henry  J.  Humbert,  the  orphans*  court  record  showed  that  a  de- 
cree was  made  for  the  specific  performance  of  a  contract  for  the  sale  bj  Henry 
J.  Humbert  to  Greorge  Humbert  of  the  land  in  question,  the  purchase  money 
being  •1,765,  of  which  $l,408.bl  had  been  paid  by  George  Humbert  to  Henry 
J.  Humbert  during  his  life,  the  remainder,  $361.69,  being  the  principal  of  the 
widow's  dower,  subject  to  the  payment  of  which  to  the  heirs  of  Jacob  Sipe, 
at  the  widow's  death,  and  the  interest  to  her  annually  during  her  life,  the  sale 
was  made.  The  record  of  the  court  of  c(»nmon  pleas  showed  that  at  the  same 
time  the  above  decree  was  made  by  the  orphans'  court,  a  judgment  was  en- 
tered against  George  Humbert  in  favor  of  the  widow  and  heirs  of  Jacob  Sipe, 
deceased,  for  $361.69,  payable  $21.70  on  the  twenty-eighth  of  April,  1866. 
and  annually  thereafter,  to  Mary  Sipe,  widow,  during  her  natural  life,  and  at 
her  death  the  said  sum  of  $361.69  to  the  heirs  of  Jacob  Sipe,  deceased.  The 
name  record  also  showed  that  this  judgment  was  regularly  revived  in  ld70, 
in  1875,  and  in  1879.  When  the  last  judgment  of  revival  was  entered,  it 
was  stated  on  the  record  to  be  "for  $432.87,  being  for  $361.69,  with  interest 
from  twenty-eighth  of  April,  1879,  and  payable  as  aforesaid,  and  $70.68  ar^ 
real's  of  interest  due  the  widow  Sipe,  due  presently."  Upon  this  judgment  a 
ft,  fa.  was  issued  for  $70.68  interest  due  the  widow,  real  estate  levied,  con- 
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demned,  inquisition  approved,  and  sold  to  A.  H.  Tospon  for  $890.  The 
present  proceeding  is  a  scire  /acicu  to  revive  the  jadgment  against  Tospon 
issued  in  1884,  lie  having  bought  the  land  in  1879.  It  was  therefore  apparent, 
upon  the  record  of  the  judgment  itself;  that  the  principal  sum  was  not  pay* 
able,  and  could  not  be  paid  until  after  the  death  of  the  widow  Sipe;  that  the 
execution  had  only  issued  for  the  arrears  of  interest  due  the  widow,  and  that 
she  only  could  take  any  part  of  the  proceeds.  None  of  the  remainder  of  the 
proceeds  could  be  taken  by  the  heirs  of  Jacob  Sipe.  It  could  only  be  applied 
to  subsequent  liens,  or  paidAo  the  defendant  in  the  execution. 

Of  all  of  the  foregoing  facts  the  defendant,  Tospon,  was  abundantly  noti- 
fied by  the  record,  and  was  chargeable  with  every  consequence  of  such  knowl- 
edge. In  addition  to  this,  it  was  most  fully  and  particularly  testified  by  nine 
witnesses,  that,  at  the  sheriff's  sale  when  Tospon  purchased,  it  was  distinctly 
announced  to  all  bidders  that  the  sale  was  made  subject  to  this  dower  of  the 
Widow  Sipe.  The  crier  testified  that  he  gave  notice  three  or  four  times  that 
there  was  a  dower  of  $361,  "and  who  bought  the  farm  bought  subject  to  that 
dower."  The  Sipe  dower  was  named.  The  crier  said,  "there  was  talk  about 
it,  but  I  announced  it  distinctly  that  the  farm  would  be  sold  subject  to  that 
dower.''  He  also  said  that  Tospon  was  present  only  a  few  feet  distant^  and 
Tospon  was  the  purchaser.  Notice  to  the  same  effect  was  also  given  by  Mr. 
Hay.  Some  question  having  arisen  at  the  sale  as  to  whether  there  were  two 
dowers  on  the  land,  to-wit,  the  Sipe  dower  and  another  in  favor  of  George 
Humbert's  widow,  Tospon  notified  the  deputy  sheriff  that  he  had  heard  there 
was  an  additional  dower  on  the  land,  and  he  would  not  take  it,  and  he  refused 
to  pay  the  10  per  cent,  down  money.  Then  George  Spangler  agreed  to  take 
it,  and  his  name  was  inserted  as  purchaser  in  place  of  Tospou's,  but  in  the 
mean  time  Tospon  had  left  the  office,  but  presently  returned  and  said  he  would 
take  it,  and  his  name  as  purchaser  was  restored.  George  M.  Baker  testified 
that  immediately  after  the  sale  he  told  Tospon  that  there  were  two  dowers  on 
the  land,  one  of  which  was  in  favor  of  his  mother,  "and  he  was  running  the 
risk  of  buying  that  also,  and  on  the  strength  of  that  he  went  to  the  sheriff, 
and  I  went  with  him,  and  he  told  him  if  there  were  two  dowers  he  wouldn't 
take  the  property ;  that  he  was  willing  to  take  it  at  one,  but  not  two.  He  was 
willing  to  take  it  at  the  Sipe.  I  was  right  with  him,  because  that  was  my 
business."  On  cross-examination,  he  was  asked:  ""Question,  Didn't  he  say 
if  there  was  a  dower  on  it  he  didn't  want  it?  Answer.  No,  sir;  he  said,  if 
there  were  two  dowers.  I  wasn't  interested  in  the  Sipe  dower.  I  told  him 
about  that.  He  said  he  was  willing  to  take  it  at  one,  but  if  there  were  two 
he  wouldn't  have  it.  He  understock  the  Sipe  dower  already. "  In  addition 
to  the  foregoing,  Tospon,  during  two  years  succeeding  the  sale,  paid  to  the 
widow  her  annual  interest,  thus  fully  recognizing  her  right  to  have  it  and  his 
obligation  to  pay  it.  It  is  true,  he  denied  that  he  agreed  to  pay  the  Sipe 
dower,  and  also  that  he  heard  any  of  the  notices  at  the  sale  that  the  land  was 
sold  subject  to  the  dower;  but  he  admits  that  he  heard  something  about  dower, 
and  consulted  Mr.  Goffroth  about  it,  who  advised  him  that  the  judgment  was 
divested,  and  after  that  paid  the  10  per  cent,  down  money,  and  claimed  the 
land  under  his  purchase,  though  others  wanted  to  take  it  with  the  dower  on 
it.  In  view  of  this  admission,  and  of  the  overwhelming  force  of  the  testi- 
mony against  him,  it  is  a  matter  of  no  wonder  that  the  jury  disbelieved  him, 
and  found  that  he  did  buy  subject  to  the  Sipe  dower.  Assuming,  then,  this 
fact  as  established  by  the  verdict,  the  (|iiestion  arises  was  the  lien  of  the  judg* 
ment  for  the  principal  of  the  dower  or  widow's  third  divested  by  the  sale?  It 
is  true,  as  a  general  rule,  that  a  sheriff's  sale  of  land  bound  by  a  mortgage, 
upon  a  judgment  obtained  for  arrears  of  interest  due  on  the  mortgage  debt, 
divests  the  lien  of  the  mortgage,  and  that  although  the  principal  debt  is  not 
yet  due.  The  reason  is  that  the  interest  is  a  part  of  the  debt,  and  no  distinc- 
tion can  be  taken  between  a  judgment  for  the  interest  and  a  judgment  for  the 
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principal.  Bank  v.  Chester,  11  Fft.  St.  282.  That  reason  does  not  exist  in 
the  present  case,  because  here  there  is  not,  and  cannot  be,  an  identity  of  in- 
terest and  principal.  The  interest  belongs  alone  to  the  widow;  the  principal 
belongs  alone  to  the  heirs,  and  thej  cannot  have  it  until  after  her  death. 
She  has  not,  and  never  can  have,  any  right  or  title  to  any  part  of  the  princi- 
pal, and  hence  a  Judgment  for  the  interest  Is  in  no  sense  a  Judgment  for  the 
principal,  or  any  part  of  it.  It  is  not  due  to  the  same  persons,  nor  in  the 
same  right,  and  cannot  be  considered  as  identified  with  it,  either  in  fact  or  in 
legal  contemplation.  There  is  another  distinction  between  the  interest  due  a 
widow,  and  the  principal  slso,  for  that  matter,  and  the  interest  and  principal 
of  an  ordinary  mortgage  debt.  The  latter  is  a  lien  only  upon  the  land,  and 
may  be  divested  by  a  judicial  sale.  But  the  former  is  an  estate  in  the  land, 
which  cannot  be  divested  except  by  a  sale  upon  some  prior  lien.  FUTier  v. 
Kean,  1  Watts,  262;  Helfrich  v.  Weaver,  61  Pa.  St.  390. 

In  Luther  v.  Wagner,  107  Pa.  St.  843,  Mr.  Justice  TRUNBarr,  In  delivering 
the  opinion  of  the  court,  said:  '^In  view  of  the  nature  of  the  widow's  estate, 
her  annual  interest  cannot  be  deemed  merely  as  interest  on  money.  Unlike 
the  lien  of  a  judgment  or  most  other  liens,  her  estate  is  unaffected  by  a  judicial 
sale  of  the  land.  A  lien  like  a  judgment,  which  will  be  discharged  by  a  sher- 
iff's sale  of  the  land,  whether  due  or  not,  if  the  proceeds  be  sufficient,  will  be 
paid,  with  accruing  interest,  till  date  of  sale,  and  the  purchaser  takes  the  land 
freed  from  such  lien.  But  the  widow^s  estate  is  not  a  lien,  and  the  rent,  or  in- 
terest in  the  nature  of  rent,  which  had  not  become  due  before  the  sale,  remains 
as  part  of  her  estate."  In  Vander>er  v.  Baker,  13  Pa.  St.  121,  Coulter.  J., 
said :  **If  the  land  was  taken  at  the  appraisement  by  Phineas  and  Evan  Baker 
as  their  purpart  of  their  father*s  estate,  and  the  91,650  mortgage  was  to  secure 
the  annual  interest  of  the  one-third  to  Ann  Baker,  their  mother,  and  to  secure 
the  payment  of  the  principal  sum  to  the  heirs  and  legal  representatives  of  Levi 
Baker,  their  father,  after  her  death,  the.  lien  could  not  be  divested,  either  by 
the  mortgage  which  would  be  cumulative,  or  by  the  orphans*  court  sale,  be- 
cause the  act  of  assembly  in  such  case  makes  it  a  Hen  upon  the  land,  no  mat- 
ter into  whose  hands  it  might  fall  by  sale  or  otherwise.  It  is  an  indefeasible 
charge  for  the  widow  and  the  heirs  and  legal  representatives  after  her  death. " 
In  the  case  of  Bailey  v.  Com,,  41  Pa.  St.  473,  the  acceptor  of  land,  on  pro- 
ceedings in  partition,  gave  but  one  recognizance  for  the  whole  appraised  value 
of  the  land,  the  widow's  shai-e  not  being  provided  for.  The  land  was  subse- 
qnently  sold  under  a  judgment  obtained  against  the  acceptor.  After  the  death 
of  the  widow,  the  heirs  brought  a  scire  facias  to  recover  the  principal  of  the 
widow's  third,  and  the  question  was  whether  they  could  recover  it,  it  being 
unquestioned  that,  as  a  mere  obligation  for  the  payment  of  the  shares  due  the 
heirs,  its  lien  was  divested  by  the  sherifTs  sale.  It  was  held  there  could  be  a 
recovery  because  the  recognizance  necessarily  included  the  widow's  share^ 
which  was  a  fixed  charge  upon  the  land,  and  could  not  be  divested. 

It  is  pLiin,  therefore,  that  there  is  no  analogy  between  the  cases  in  which 
the  lien  of  a  mortgage  is  held  to  be  divested  by  a  sale  on  a  judgment  obtained 
for  interest  and  a  sale  simply  on  a  judgment  for  the  arrears  of  interest  due  to 
a  widow.  Her  judgment  is  a  mere  cumulative  remedy,  and  we  are  inclined 
to  think  it  may  be  enforced,  even  though  it  becomes  a  part  of  a  judgment  en- 
tered for  the  principal,  where  it  is  specially  set  forth  in  the  judgment  that  the 
principal  is  not  payable  until  after  the  death  of  the  widow,  and  the  writ  of  ex- 
ecution issues  for  the  arrears  of  interest  only  due  to  the  widow.  We  see  no' 
essential  legal  reason  why  this  may  not  be  done  as  well  by  means  of  a  judg- 
ment as  by  a  mortgage.  But  whether  this  be  so  or  not,  in  the  present  case  it 
has  been  established  that  the  defendant  bought  the  land  expressly  subject  to 
the  payment  of  the  dower.  In  several  cases  we  have  held  that  where  one* 
purdiases  land  at  a  sheriff's  sale  upon  condition  that  it  shall  be  subject  to  a 
Uen  which  would  otherwise  be  divested*  the  purchaser  takes  the  land  subject 
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to  such  lien.  Instances  of  this  are  found  in  Muse  y«  Lettermant  13  Serg.  A 
K.  167;  Stackpole  v.  Glaasford,  16  Serg.  &  B.  166;  Tower's  Appeal,  9  Watts. 
A  S.  103;  Loamis*  Appeal,  22  Pa.  St.  312;  Zeigler's  Appeal,  35  Pa.  St.  173; 
Crooks  v.  Doufflasa,  56  Pa.  St.  53;  Ashmead  v.  McCarthur,  67  Pa.  St.  329. 
In  Crooks  v.  Douglass,  Aonew*  J.,  indicated  that  there  had  been  conflict  of 
opinion  in  this  court  on  this  subject;  but  without  calling  in  question  the  au- 
thority of  any  of  the  cases,  he  rested  the  decision  of  that  case  upon  the  fact 
that  the  vendee  of  the  purchaser  at  sheriff* s  sale  had  knowledge  that  the  land 
had  been  purchased  subject  to  the  lien  of  the  mortgage  which  would  have  been 
otherwise  divested,  and  hence  he  was  estopped  from  alleging  that  the  land 
was  discharged  of  the  lien,  and  it  was  therefore  enforced  against  him.  He 
conceded,  however,  what  several  of  the  cases  decided,  that  the  purchaser  at 
sheriff's  sale  would  himself  be  bound  by  the  terms  of  the  sale  because  be  was 
a  party  to  it. 

That  is  enough  for  the  purposes  of  the  present  case,  si  nee  here  the  defendant 
was  himself  the  purchaser.  Judge  Aonsw  thought  that  the  ground  of  estop- 
pel was  the  true  basis  upon  which  to  rest  the  doctrine,  and  that  theory  was 
quite  applicable  to  the  facts  of  that  case.  But  in  Ashmead  v.  McCarthur, 
Thompson,  G.  J.,  placed  it  upon  the  broader  ground  of  contract,  which  should 
at  least  be  enforced  as  between  the  original  parties,  however  it  might  be  if 
subsequent  purchasers  were  interested.  Either  ground  is  applicable  to  the 
present  case,  for  it  is  undoubted  that  Tospon  got  the  land  at  the  sheriff's  sale 
for  at  least  as  much  as  the  amount  of  the  dower  less  than  the  price  the  land 
would  have  brought  had  it  not  been  for  the  notice  of  the  dower  at  the  sale  and 
his  own  action  at  the  sheriff's  ofUce.  We  think  the  case  was  rightly  decided, 
both  on  the  facts  and  the  law.    Judgment  affirmed. 


Stiffler  «.  Bbtzlaff. 

(Supreme  Court  of  Pennsylvanicu.    October  S,  1887.) 

1.  Vendor  and  Vendbb— Bona  Fidb  Pitbchaseb— TJnbbcobded  Aorbbmbnt. 

Defendant  conveyed  land  to  8.  by  deed  duly  recorded,  and  idn«rward8,  by  ao  un- 
recorded writing,  it  was  agreed  between  them  that  part  of  the  land  was  not  mtended 
to  be  conveyed.  Flaintifl  purchased  the  land  without  notioe  of  the  agreement.  Held, 
that  plaintiff  was  not  affected  by  the  unrecorded  agreement^  and  that  defendant's 
possession  of  the  part  in  controversy  did  not  put  him  on  inquiiy.^ 

IB.  Ejectment— EiViDBNCB—DBOLABATiONs. 

In  eiectment  for  part  of  a  lot  which  had  passed  by  intermediate  oonT^yaaoea  from 
defendant  to  plaintiff,  wheire  defendant  claimed  under  a  oontraot  with  hia  vendee, 
evidence  was  introduced  to  show  by  plaintiff's  declarations,  made  when  he  pur- 
chased, that  the  purcliase  was  with  Ihe  understanding  that  the  part  In  oontroreisy 
was  not  included.  Held,  that  such  declarations  could  not  affect  plidntifl'a  lights 
under  the  deed. 

Error  to  court  of  common  pleas,  Blair  county;  John  Deak,  Judge. 

Ejectment  by  Charles  Retzlaff  against  John  H.  Stiffler  and  others  to  recover 
certain  real  estate  in  the  city  of  Altoona.  There  was  a  trial  by  jury,  with 
verdict  and  judgment  for  plaintiff,  and  the  defendant,  John  H.  Stiffler,  brings 
error. 

The  facts  of  the  case  are  as  follows:  On  the  sixteenth  of  July,  1884,  John 
H.  Stiffler  conveyed  to  his  son,  Joseph  K.  Stiffler,  one-half  of  a  lot  in  Al- 
toona. This  deed  was  duly  recorded  July  22, 1884.  On  the  eighteenth  of  July, 
1884,  the  parties  entered  into  a  written  agreement  that  a  certain  portion  of 
the  land  mentioned  in  the  deed  should  not  pass,  but  this  agreement  was  never 
recorded.  On  February  2,  1885,  Joseph  K.  Stiffler  made  an  assignment  for 
the  benefit  of  his  creditors,  and  the  plaintiff  purchased  from  the  assignee  the 

>  See.  also,  Sprague  v.  White,  (Iowa,)  86  N.  W.  Rep.  751.  As  to  how  far  actual  poesea 
aion  of  land  is  notice  of  the  rights  ox  the  occupant,  see  Haftar  v.  Strange,  (luaa.)  S 
South.  Rep.  190,  and  note.  --o  ,  v         / 
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lot  which  had  been  conveyed  to  Joseph  E.  Stiffler  by  his  father.  When  the 
plaintiff  purchased,  defendant  was  in  possession  of  the  part  in  controversy, 
claiming  under  an  agreement  with  Joseph,  and  had  erected  buildings  thereon. 
Defendant  claimed  that  plaintiif  had  notice  of  this  contract,  but  the  juryfoand 
for  the  plaintiff  on  that  point.    The  defendant  submitted  the  following  points : 

"That  if,  at  the  time  of  the  purchase  by  Betzlaff,  any  notice  was  given  at 
the  sale,  before  the  property  was  offered,  of  an  article  of  agreement  between 
John  H.  Stiffler  and  Joseph  K.  Stiffler,  when  Betzlaff  was  present,  then,  even 
if  the  agreement  was  not  read,  it  was  such  noUce  as  should  have  put  him  on 
inquiry,  and  it  was  his  duty  to  inquire  as  to  what  the  agreement  did  contain; 
and  if  he  failed  to  do  this,  he  would  be  bound  by  the  terms  of  the  agreement, 
whatever  they  were.    This  point  is  denied.    (First  assignment  of  error.) 

"  That  if,  after  John  H.  Stiffler  made  the  deed  to  Joseph  K  Stiffler,  he  and  his 
tenants  occupied  from  that  time  down  to  and  including  the  day  of  the  sale  all 
the  store-room,  dwelling-house,  and  ware-room  on  the  lot  as  claimed  by  him, 
including  that  portion  which  Betzlaff  now  claims  as  a  part  of  his  lot,  it  was 
the  duty  of  Betzlaff  to  make  inquiry  of  John  H.  Stiffler  or  his  tenant  in  pos- 
session as  to  the  extent  of  his  claim ;  and,  if  he  neglected  to  do  this,  he  is  af* 
f ected  with  a  knowledge  of  the  title  of  John  H.  Stiffler.  This  point  is  i^rmed^ 
unless  you  should  find,  from  the  evidence,  that  John  H.  Stiffler  voluntarily 
made  an  annoimcement  at  the  sale  which  would  now  estop  him  from  claim- 
ing in  opposition  to  his  deed.  The  constructive  notice  here  mentioned  would 
not  be  conclusive  against  the  purchaser  if  John  H.  Stiffler  misled  him .  (Third 
assignment  of  error.) 

**That  if  plaintiff  had,  prior  to  the  sale*  admitted  by  his  declarations  that 
he  did  not  suppose  he  was  getting  any  portion  of  the  lot  covered  by  John  H. 
Stiffler's  buildings,  he  could  not  recover.  This  point  is  denied.  (Fourth  as- 
signment of  error.) 

'*  There  is  no  such  evidence  here  as  would  warrant  the.  Jury  in  finding  that 
the  conduct  of  John  H.  Stiffler  was  such  as  would  operate  as  an  estoppeU 
and  the  verdict  must  be  for  defendant.  This  point  is  denied.  (Fifth  assign* 
ment  of  error.) 

'*That  if,  when  John  H.  Stiffler,  by  his  counsel,  undertook  to  give  notice 
to  bidders  at  the  sale  of  the  secret  claim  upon  the  property,  and  that  if  that 
notice  was  confined  to  his  right  in  the  stairway,  and  in  no  way  to  the  dimen- 
sions of  the  lot,  he  is  estopped  from  enlarging  and  from  making  any  claim 
other  than  for  the  use  of  the  stairway.  This  point  is  affirmed,  if  his  silence 
was  reasonably  calculated  to  mislead  the  purchaser,  and  he  was  actually  mis- 
led by  it.    (Sixth  assignment  of  error.)'' 

H,  M,  Baldrige,  for  plaintiff  in  error. 

Whatever  puts  a  party  on  inquiry  amounts  to  notice,  provided  the  inquiry 
becomes  a  duty,  as  it  always  is  with  a  purchaser.  Banks  v.  AmmoUf  27  Pa. 
St.  175;  Hottenstein  v.  Lerch.  104  Pa.  St.  464;  Rill  v.  Epley,  81  Pa.  St.  336; 
Jaques  v.  Weeks,  7  Watts,  267;  Lodge  v.  Simonton,  2  Pen.  &  W.  448.  A 
party  is  not  estopped  by  his  acts  and  declarations  from  showing  the  truth,  un» 
less  such  acts  and  declarations  were  intended  to  influence  the  conduct  of  an- 
other, or  he  had  reason  to  believe  that  they  would  have  that  effect.  6  Wait» 
Act.  &  Def .  p.  684,  §  4;  Woods  v.  Wilson,  37  Pa.  St.  379;  Kuhl  v.  Mayor  of 
Jersey  City,  23  N.  J.  Eq.  84;  HtHser  v.  McQratK  52  Pa.  St.  531;  Simpson,  v. 
Pearson,  81  Ind.  1;  Connihan  v.  Thompson,  111  Mass.  270;  DilUr  v.  Brur^ 
baker,  52  Pa.  St.  498;  Com.  v.  Moltz,  10  Pa.  St.  531. 

Augnsttis  8.  Landis  and  Alexander  &  Kerr,  for  defendant  in  error. 

The  defendant  having  undertaken  to  give  notice,  and  having  withheld  no- 
tice of  what  he  now  claims,  is  estopped,  and  cannot  claim  any  equitable  prin- 
ciple in  his  favor.    Bigelo w,  j^stop.  501 ;  Com.  v.  Moltz,  10  Pa.  St.  527 ;  Hill 
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▼.  Epley,  31  Pa.  St.  333;  MiranvilU  v.  Bilverthom,  48  Pa.  St.  149;  Maple  t. 
Kussart,  53  Pa.  St.  352;  Bigeiow,  Estop.  608;  Power  v.  Thorp,  92  Pa.  St 
346.  He  who  has  purchased  for  a  valuable  consideration,  without  notice  of 
claim  on  the  estate,  is  entitled  to  the  peculiar  favor  and  protection  of  the  ooait 
2  Sugd.  Tend.  498. 

GoRix)N,  J.  We  have  examined  with  care  the  statement  and  argument  of 
the  learned  counsel  for  the  plaintiff  in  error,  who  was  the  defendant  below,  as 
well  as  the  other  parts  of  the  case. 

The  deed  of  John  H.  Stiffler  to  his  son,  Joseph  K.,  is  certainly  without  am- 
biguity: it  conveys  the  one-half  of  the  Doran  lot.  This  was,  no  doubt,  a  mis- 
take; and  was  corrected,  as  between  the  parties  themselves,  by  the  agreement 
of  the  eighteenth  of  July.  But,  while  the  deed  was  duly  recorded,  the  agree- 
ment was  not;  and  it  is  hardly  necessary  for  us  to  say  that  the  purchaser  at 
the  assignee's  sale  could  not  be  affected  by  a  private  arrangement  of  which  he 
had  no  notice.  Hence  the  principal  question  of  the  case  was  one  of  notice; 
and  that,  not  merely  of  the  fact  of  a  collateral  agreement,  but  of  its  contents; 
and,  as  this  question  was  fully  and  fairly  submitted  to  the  jury,  the  plaintiff 
in  error  has  really  nothing  of  which  to  complain. 

It  is  urged  that  as  the  defendant's  buildings  were  over  the  line  called  for  by 
the  deed,  that  fact  should  have  put  the  plaintiff  on  inquiry.  But  how  could 
this  be  in  the  face  of  his  (the  defendant's)  own  deed?  There  was  no  question 
but  that  he  could  thus  have  sold;  neither  is  there  any  doubt  but  that,  by  his 
deed,  he  did  thus  seU.  The  record  negatived  an  adverse  holding,  and  beyond 
this  the  plaintiff  was  not  bound  to  inquire. 

Outside  the  agreement,  to  which  reference  has  been  made,  the  defendant 
had  no  case;  hence  the  third,  fifth,  and  sixth  assignments  cover  rulings  of  the 
court  below  which  were  more  favorable  to  the  defendant  than  he  could  law- 
fully have  required.  Retzlaff*s  admissions  as  to  what  be  supposed  he  was  to 
get  by  his  purchase  amounted  to  nothing,  for,  prima  faciei  he  got  Just  what 
was  described  in  Joseph  K.  Stiffler's  deed,  and  his  rights  could  neither  be  en- 
larged nor  abridged  by  his  declarations.  The  agreement  alone  changed  the 
prima  facie  character  of  the  deed,  and,  as  of  the  contents  of  this  the  jury 
found  the  plaintiff  had  no  notice,  he  was  clearly  not  bound  by  it. 

What  we  have  said  disposes  of  all  the  assignments  except  the  sixth,  and 
that  is  so  clearly  without  merit  that  we  pass  it  without  comment. 

The  judgment  is  affirmed. 

Mebctjb,  C.  J.,  Pazson  and  Tbunket,  JJ.,  absent* 


Appeal  of  Pratt. 
(Supreme  Court  of  Penrisylwinia.    Jannary  8, 1888w) 
1.  Tbadb-ICarks— Infringement— Ikju2:ction  to  Restrain. 

A  trade-mark,  the  qm  of  which  began  in  ISlO,  was  reUnquished  by  the  owner  in 
1881f  to  his  Bon.  At  the  son's  death,  in  1868,  an  arrangement  was  made  among  his 
four  children  by  which  each  shoold  use  the  trade-marlc,  by  placing  their  individnal 
names  thereon,  in  place  at  their  grandfather's,  as  previously  used.  Held,  an  in- 
junction to  restrain  the  similar  use  of  it  by  a  stranger  would  oe  sustained. 
&  Samie— Use  of  Tradb-Habk  bt  Descendants. 

Where  by  an  amicable  arrangement,  the  children,  at  the  death  of  the  father,  had, 
prior  to  any  one  else,  appropriated  to  their  use  a  symbol  or  device  used  by  the  father 
as  a  trade  mark  for  stamping  butter,  TieZd,  that  its  use  by  the  several  memben  of 
the  family  did  not  destroy  its  distinctive  features,  and  leave  it  open  to  public  use. 

Appeal  from  court  of  common  pleas,  Delaware  county,  in  equity. 

This  bill  was  flled  by  Albert  Darlington,  Jesse  Darlington,  and  Jared  Dar- 
lington, trading  as  J.  &  J.  Darlington,  and  Mary  F.  Dariington,  against  T. 
Minshall  Pratt,  to  enjoin  him  from  using  plaintiffs*  trade-mark.    PlaintifEs 
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were  farmers,  and  engaged  in  the  dairy  business,  and  made  what  was  known 
as  the  ''Darlington  Butter,"  and  In  the  course  of  said  business  made  use  of  a 
ti-ade-mark  which  thej  had  acquired  in  the  following  manner:  Their  grand- 
father, Jesse  Darlington,  owned  and  commenced  using  the  trade-mark,  being 
a  cornucopia,  at  the  bottom  of  which  was  his  name,  in  the  year  1810,  con- 
tinuing its  use  until  1881,  when  he  relinquished  in  favor  of  his  son  Jared, 
who  resided  on  the  same  farm,  and  who  used  it  until  his  death.  Since  that 
time  the  farm  and  business  has  been  conducted  by  his  three  sons,  and  the 
widow  of  a  deceased  son,  plaintiffs  In  this  bill.  The  defendant  owns  a  neigh- 
boring farm,  and  was  also  a  butter  maker,  using  a  stamp  of  his  own,  until 
some  time  after  the  death  of  Jared  Darlington,  when  he  changed  his  print, 
and  began  using  the  cornucopia  and  stamping  the  butter  with  his  own  name. 
The  injunction  was  granted  as  prayed  for,  and  defendant  appealed. 

Paxson,  J.  This  bill  was  filed  in  the  court  below  to  restrain  the  defend- 
ant from  using  plaintiffs'  trade-mark.  The  plaintiffs  are  farmers,  residing  in 
Delaware  county,  and  engaged  in  the  dairy  business.  They  make  what  is  now 
widely  known  in  many  portions  of  this  country  as  the  "Darlington  Butter,'' 
an  article  of  such  superior  quality  as  to  command  a  ready  sale,  and  a  high 
price.  The  plaintiffs  and  their  immediate  ancestors  have  been  engaged  in 
making  this  butter  for  a  period  of  about  three-quarters  of  a  century.  The 
business  was  commenced  by  Jesse  Darlington,  the  grandfather  of  the  plain- 
tiffs, about  the  year  1810,  who  continued  it  to  about  1831,  when  he  relinquished 
it  in  favor  of  his  son  Jared  Darlington,  residing  on  the  same  farm.  Jared 
continued  it  until  his  death,  in  1862.  Since  chat  time  it  has  been  conducted 
by  three  of  his  sons,  and  the  widow  of  a  deceased  son,  the  plaintiffs  in  this 
bill.  During  all  this  period  the  butter  has  been  stamped  with  a  peculiar 
print,  claimed  as  a  trade-mark,  the  distinguishing  features  of  which  are  a 
cornucopia  and  the  name  ''Darlington."  During  the  life-time  of  the  elder 
Darlingtons  (Jesse  and  Jared)  the  name  **  J.  Darlington"  was  imprinted  on  the 
margin  below  the  lower  or  smaller  end  of  the  horn.  Since  the  death  of  Jared, 
and  the  use  of  the  trade-mark  by  an  amicable  understanding  between  his 
children,  each  of  the  plaintiffs  has  stamped  his  butter  with  the  cornucopia, 
and  his  own  or  individual  name,  the  name  of  Darlington  being  common  to  it 
all.  So  extensive  has  the  business  become  that  their  aggregate  production  of 
butter  amounts  to  over  2,000  pounds  weekly.  The  defendant  owns  a  farm  i  n 
the  same  neighborhood,  and  also  makes  butter  for  the  market.  He  has  been 
so  engaged  since  1878.  For  some  years  he  used  as  a  print  for  his  butter  a 
stamp  which  had  on  it  the  name  of  "Pratt,"  and  the  words  "Cumberland 
Dairy,  833,"  which  appears  to  be  the  print  his  father  Thomas  Pratt  had  used 
before  him.  Some  time  after  the  death  of  Jared  Darlington,  the  defendant 
changed  his  print,  using  the  cornucopia  and  stamping  the  butter  with  his 
name.  The  court  below  granted  the  injunction  prayed  for  in  the  bill,  from 
which  decree  the  defendant  appealed,  and  removed  the  record  into  this  court 
for  review. 

If  the  defendant's  print  is  an  imitation  of  that  of  the  plaintiffs', — ^if  it  is 
calculated  to  deceive  and  mislead, — the  motive  of  the  defendant  in  adopting 
it  is  not  material,  so  far  as  the  law  of  the  case  is  concerned,  however  much  it 
might  affect  it  in  a  moral  point  of  view.  The  protection  which  equity  ex- 
tends in  such  cases  is  for  the  benefit  of  the  manufacturer,  and  to  secure  to 
him  the  benefits  of  his  reputation,  skill,  and  industry.  The  protection  of  the 
public  is  another  consideration,  and  one  that  does  not  uaually  enter  into  such 
cases.  A  man  may  be  adjudged  a  wrong-doer,  and  yet  have  n«  intention  or 
thought  of  fraud,  as  whete  two  traders  take  the  same  symbol,  each  in  igno- 
rance that  the  other  uses  it,  or  with  an  honest  doubt  as  to  who  has  the  legal 
right  therein.  Browne,  Trade-Marks*  par.  449.  The  question  therefore  is 
whether  the  defendant's  label  or  mark  is  calculated  to  deceive  the  public,  and 
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to  lead  them  to  sappose  they  are  purchasing  an  article  mannfacf ared  by  the 
complainants,  instead  of  the  defendant. 

The  master  finds  as  a  fact  that  defendant's  print  is  calculated  to  mislead 
the  public.  In  this  we  cannot  say  that  he  committed  an  error.  It  is  true, 
the  two  prints,  when  placed  side  by  side,  present  several  points  of  dissimilar- 
ity, and  the  fact  that  defendant's  butter  is.  stamped  with  his  own  name  was 
pressed  as  a  reason  why  there  was  no  danger  of  deception.  The  defendant 
denies  any  intention  of  deception,  and  in  this  he  is  sustained  by  the  master. 
But  the  thought  naturally  suggests  itself,  why  did  the  defendant  abandon  the 
trade-mark  or  print  which  he  had  used  for  years,  and  his  father  before  him, 
and  adopt  the  symbol  which  had  been  in  use  in  the  Darlington  family  for  over 
70  years,  unless  at  some  time,  or  in  some  way,  he  hoped  to  benefit  by  the  wide 
reputation  which  the  Darlington  butter  had  obtained  ?  The  master  has  found, 
and  we  think  correctly,  that  the  distinguishing  feature  of  the  plaintiffs'  trade- 
mark is  the  cornucopia.  It  is  a  syml^l,  a  device,  which  the  plaintiffs  have 
adopted  to  mark  their  butter.  Had  they  used  merely  the  name  ** Darlington, " 
any  other  person  of  that  name  could  have  stamped  his  butter  as  Darlington's 
butter.  The  mere  name  of  a  person  or  of  a  place  cannot,  as  a  general  rule,  be 
appropriated  as  a  trade-mark;  at  least  not  in  the  sense  of  preventing  another 
person  having  the  same  name,  or  residing  in  the  same  place,  from  using  it. 
Nor  can  any  word  which  is  generally  used  to  designate  the  name  or  quality 
of  an  article  be  so  appropriated.  This  is  familiar  law,  and  hardly  needs  the 
citation  of  authority.  It  is  sufficient  to  refer  to  Iron  Co.  v.  UMer,  75  Pa.  St. 
467;  Browne,  Ti*ade-Marks,  §§  157,  177, 182, 195,  248.  But  when  the  plain- 
tiffs adopted  the  cornucopia  as  a  device  or  symbol  to  mark  their  butter,  they 
acquired  a  property  in  such  device  or  symbol  which  they  cannot  be  deprived 
of  by  any  other  Darlington,  orany  other  person  whatever.  Thisdevioe,  when 
applied  to  a  pound  of  butter,  means  "Darlington  Butter."  and  is  so  under- 
stood, and  in  this  way  indicates  origin  and  ownership.  The  name  of  the  par- 
.ticular  plaintiff  stamped  upon  each  pound  in  addition  to  the  symbol,  indicates 
which  particular  Darlington  made  that  pound  of  butter.  The  use  of  a  de- 
fendant's name  on  a  spurious  trade-mark  is  no  defense  to  a  bill  fwan  injunc- 
tion to  prevent  a  piracy.  Crucible.Co.  v.  Guggenheimt  7  Phila.  416;  GilloU 
V.  Esterbrookt  47  Barb.  455;  Boardman  v.  Meriden  Britannia  Co.^  85  Conn. 
402.  It  is  a  circumstance,  and  nothing  more,  to  be  considered  in  connection 
with  the  whole  appearance  of  the  trade-mark,  to  determine  whether  it  is  an 
imitation. 

It  was  urged,  however,  that  conceding  this  symbol  to  have  been  a  valid  trade- 
mark in  the  hands  of  Jesse  Darlington,  or  even  of  Jared,  that  upon  the  death 
of  the  latter  it  ceased  to  be  the  property  of  any  one,  and  that  its  use  by  several 
members  of  the  family  of  the  latter  destroyed  its  distinctive  features,  and  left 
it  open  to  the  public  to  appropriate  it.  We  cannot  assent  to  this  proposition. 
We  do  not  think  it  necessary,  however,  to  enter  upon  an  elaborate  discussion 
as  to  the  modes  by  which  a  trade-mark  may  be  transferred,  nor  how  far  it  is 
descendible,  upon  the  death  of  the  person  who  originally  appropriated  it.  We 
do  not  see  that  the  exigencies  of  this  case  require  it.  When  Jared  Darling- 
tdn  died,  his  children  appropriated  this  device  or  symbol  to  their  own  use. 
They  did  so  before  any  one  else  appropriated  or  attempted  to  appropriate  it. 
By  an  amicable  arrangement  between  themselves  each  one  was  allowed  to  use 
the  cornucopia,  as  a  device,  each  pound  of  butter  being  stamped  in  addition 
with  the  name  of  its  manufacturer.  It  was  all  Darlington  butter.  There  was 
no  fraud  upon  the  public  nor  any  one  else  in  this.  It  was  not  sold  as  the  but- 
ter of  either  Jesse  or  Jared  Darlington.  They  were  both  deceased;  and  it  is 
fair  to  presume  their  customers  toew  it.  The  business  was  continued  by 
their  descendants  bearing  the  name  of  Darlington,  in  the  same  place,  and  with 
the  same  skill.  There  is  no  pretense  that  the  butter  now  made  by  the  pres- 
ent members  of  the  family  is  not  equal  in  every  respect  to  the  best  made  by- 
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their  ancestors.  Under  such  circamstances  their  trade-mark  cannot  he  inter- 
fered with  by  a  stranger  who  has  never  acquired  a  right  in  any  way  to  use 
it.  There  is  no  anaiogy  between  this  case  and  the  Hov>qua  Fra  Case,  {Pid- 
ding  v.  Howqua^)  8  Sim.  477;  the  Night  Blooming  Cereus  Case,  (Phalon  v- 
Wright,)  5  Phila.  467;  the  Balm  of  a  Thousand  Florjoers  Case,  {Fetridge  v. 
WelU,)  13  How.  Pr.  385;  and  other  instances  in  which  courts  of  equity  have 
refused  to  enjoin  because  of  the  fraud  practiced  upon  the  public.  It  is  not 
the  province  of  a  chancellor  to  aid  any  one  in  fraud  and  imposition.  The  fact 
that  the  plaintiffs  at  rare  intervals  purchased  milk  or  cream  from  others  to 
enable  them  to  supply  their  customers  with  butter,  and  in  yet  rarer  instances 
purchased  small  amounts  of  butter  for  the  same  purpose,  is  not  of  suiiicient 
importance  to  require  discussion.  It  was  not  done  for  the  purpose  of  impos- 
ing upon  or  deceiving  their  customers.  The  latter  are  not  complaining,  and 
the  defendant  has  no  standing  to  do  so.  There  was  no  fraud  in  it.  If  the 
plaintiffs  were  to  purchase  all  their  cream  from  other  farmers,  and  manufact- 
ure it  into  butter,  the  defendant  would  have  no  right  to  pirate  their  trade- 
mark. 

While  the  cases  are  not  uniform  upon  the  subject,  there  is  ample  and  recent 
authority  for  saying  not  only  that  a  business  and  its  accompanying  trade-mark 
may  pass  from  a  parent  to  bis  children,  without  administration,  but  that  the 
business  may  be  divided  among  the  children,  and  each  will  have  the  right  to 
the  trade-mark,  to  the  exclusion  of  all  the  world  except  his  co-heii-s.  In 
Lather  Cloth  Co.  v.  Leather  Cloth  Co.,  11  H.  L.  Cas.  623,  it  was  said  by 
Liord  Granworth:  "The  right  to  a  trade-mark  may,  in  general,  treating  it 
as  property  or  as  an  accessory  of  property,  be  sold  and  transferred  upon  a 
sale  and  transfer  of  the  manufactory  of  the  goods  on  wliicli  the  mark  has  been 
used  to  be  affixed,  and  may  be  lawfully  used  by  the  purchaser.  Difficulties, 
however,  may  arise  where  the  trade-mark  consists  merely  of  the  name  of  the 
manufacturer.  When  he  dies,  those  who  succeed  him,  (grandchildren  or 
married  daughters,  for  instance,)  though  they  may  not  bear  the  same  name, 
yet  ordinarily  continue  to  use  the  original  name  as  a  trade-mark;  and  they 
would  be  protected  against  any  infringement  of  the  exclusive  right  to  that 
mark.  They  would  be  so  protected  because,  according  to  the  usages  of  trade, 
they  would  be  understood  as  meaning  no  more  by  the  use  of  their  grandfa- 
ther's or  father's  name,  than  that  they  were  carrying  on  the  manufacture 
formerly  carried  on  by  him."  In  Kidd  v.  Johnson,  100  U.  S.  617,  it  was 
said  by  Mr.  Justice  Field:  "When  a  trade-mark  is  affixed  to  articles  manu- 
factured at  a  particular  establishment,  and  acquires  a  special  reputation  in 
connection  with  the  place  of  manufacture,  and  that  establishment  is  trans- 
ferred either  by  contract  or  operation  of  law  to  others,  the  right  to  the  nse  of 
the  trade-mark  may  be  lawfully  transferred  with  it."  To  the  same  point  are 
Milling  Co.  v.  Robinson,  20  Fed.  Bep.  217;  Southom  v.  Reynolds,  12  Law 
T.  (N.  S.)  75;  Bmt  v.  Turpin,  9  Wkly.  Rep.  648.  See,  also,  Crticihle  Co.  v. 
Guggenheim,  supra. 

We  have  not  before  us  any  question  arising  between  the  children  of  Jared 
Darlington  as  to  their  respective  right  to  use  this  trade-mark  as  against  each 
other.  On  the  contrary,  the  contention  is  between  them  and  a  stranger  who 
shows  no  right  whatever. 

We  find  no  error  in  this  record.  The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellant. 


MiSKEY  D.  MiSEEY  et  ah 
{Supreme  Cowrt  of  Pennsylvania.    January  8, 1888.) 

liiHiTATiON  or  Actions— On  Debt— Against  Estatb  of  Decedent. 

Purd.  Die.  Pa.  §  1065,  provides  that  an  action  on  a  debt  shall  be  broti^ht  within 
■ix years  alter  cause  of  action  accrues.    Section 525  provides  that  no  deb.H.  uxicpt 
v.llA.no.l2— 56 
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mortgage  and  judgment,  shall  be  a  lien  on  decedent's  real  estate,  unless  action  be 
brought  and  duly  prosecuted  within  flye  years  after  his  death.  More  than  six 
▼ears  after  the  cause  of  action  accrued,  but  within  five  years  after  the  death  of  de- 
fendants' decedent,  suit  was  brought  on  a  debt.  JEfelo,  that  it  was  barred  by  the 
statute  of  limitations. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Maria  E.  Miakey,  administratrix  of  Jacob  A.  Miskey,  deceased,  sued  Eliza- 
beth E.  Miskey,  Edward  H.  Hance,  and  Charles  W.  Otto,  executors  of  An- 
thony Miskey,  deceased,  on  a  debt  due  from  defendants*  intestate.  The  last 
payment  was  made  December  1,  1875.    Plaintiff's  intestate  died  December 

16,  1875.    Defendants'  testator  died  March,  1877.    Suit  was  brought  March 

17,  1882.  Defendants  pleaded  the  statute  of  limitations  of  March  27,  1713, 
and  plaintiff  replied  claiming  the  benefit  of  the  act  of  February  24,  1834, 
limiting  the  lien  against  decedent's  real  estate  to  five  years.  Demurrer  to 
the  replication  was  sustained.  Judgment  for  defendants,  and  plaintiff  brings 
error. 

George  M,  Conarroe,  for  plaintiff  in  error.  Francis  E.  Brewster  and  F. 
Carroll  Brewster^  for  defendants  in  error. 

Paxson,  J.  It  was  not  error  to  allow  the  executors  the  benefit  of  the  plea 
of  the  statute  of  limitations.  Man  v.  Warner,  4  Whart.  455;  Mife7ieltree*s 
AdmW  V.  Veach,  31  Pa.  St.  455;  Campbell  v.  Fleming,  63  Pa.  St.  244;  York's 
Appeal,  110  Pa.  St.  — ,  2  Atl.  Bep.  65.    Judgment  aiOGlrmed. 


Appeal  of  Detriok. 
{Supreme  Court  of  Pefn^nsyVoania,    January  8, 1888.) 

DiTORCB— Grounds  of— Cruel  and  Buibarous  Trbatmbnt— iNDiONrnss. 

By  Brightly,  Purd.  Dig.  Pa.  tit.  "Divorce, "  J 1,  the  wife  may  obtain  a  divoroe  when 
the  husband  has,  by  cruel  and  barbarous  treatment,  endangered  her  life,  or  offered 
such  indignities  to  ner  person  as  to  render  her  condition  intolerable,  and  life  burden- 
some.  Held,  that  this  provision  oreates  two  separate  grounds  for  divoroe,  Yis.:  Cruel 
and  barbarous  treatment  endangering  the  wiie^s  life,  and  the  offer  of  such  indigni- 
ties. 

Bamb—Evidbnce— Sufficiency. 


By  Brightly,  Purd.  Dig.  Pa.  tit.  "Divoroe, "  §  1,  the  wife  may  obtain  a  divoroe  \tii«u 
the  husband  has,  by  cruel  and  barbarous  treatment,  endangered  her  life.  A  hus- 
band and  wife  had  oeen  bred  to  farm  life  and  she  had  sometimes  done  outdoor  work. 
He  was  a  tenant  farmer  of  limited  means,  and  compelled  her  to  help  care  for  two 
large  gardens,  to  milk  five  cows,  and  to  chum  by  hand,  and  tried  to  compel  her  to  do 
field  work.  He  provided  but  a  frugal  table,  though  as  good  as  the  average  In  their 
condition  in  life,  but  occasionally  scolded,  and  she  suffered  some  hardships.  HeUL^ 
that  his  conduct  did  not  afford  her  ground  for  divorce  under  this  provision. 

Appeal  from  court  of  common  pleas,  Monroe  county. 

This  opinion  includes  the  decision  of  two  cases, — one  being  a  suit  for  di- 
vorce a  vinculo  by  Moses  Detrick  against  Margaret  Detrick,  the  other  a  suit  for 
divorce  a  mensa  et  thoro,  by  Maggie  (alias  Margaret)  Detrick  against  Moses 
Detrick.  The  same  evidence  was  used  on  the  trial  in  both  cases.  A  decree 
was  entered  below  against  Moses  Detrick  in  each  case,  and  he  appeals. 

8.  Holmes,  for  appellee. 

Paxson,  J.  This  was  an  appeal  from  the  decree  of  the  court  below  dis- 
missing the  complaint  and  libel  of  the  appellant,  Moses  Detrick,  praying  for 
a  divorce  from  his  wife,  Margaret  Detrick.  The  petition  of  the  libelant  al- 
leges that  he  was  manned  to  the  respondent  on  the  third  of  January,  1864, 
and  that  on  September  22,1865,  the  said  respondent  **hath  willfully  and  ma- 
liciously deserted  and  absented  herself  from  the  habitation  of  the  petitioner 
without  any  just  or  reasonable  cause,  and  such  descuiiion  hath  persisted  in  for 
the  term  of  19  years  and  upwards,  and  yet  doth  continue  to  absent  herself  from 
the  said  petitioner. "    The  answer  of  respondent  admits  the  marriage»  and 


Digitized  by 


Google 


Pa.]  APPEAL  OF  DETRICK.  883 

avers  a  number  of  facta  as  a  justification  for  her  leaving  her  husband's  house 
and  home.  The  roost  material  averments  are  as  follows:  "^That  on  or  about 
the  first  of  April,  1865,  libelant  having  rented  a  farm  of  his  father,  said  libel- 
ant and  respondent  moved  upon  it  and  went  to  housekeeping,  most  of  the 
household  furniture  being  furnished  by  respondent  or  her  parents.  That 
there  were  two  large  gardens  which  the  respondent  was  required  to  take  care 
of,  five  cows  to  milk,  churning  by  hand,  besides  all  the  ordinary  work  of  a 
farmer's  wife,  including  the  care  of  a  young  child.  In  addition,  libelant  tried 
to  make  respondent  work  in  the  field,  but  this  she  declined  to  do.  Libelant 
neglected  and  refused  to  properly  provide  for  the  respondent  and  her  child. 
He  denied  his  family  the  necessaries  of  life.  Prom  the  commencement  of  their 
housekeeping  on  April  first  until  September  22, 1865,  the  only  articles  of  pro- 
Ylsions  furnished  by  said  libelant  were  some  rye  fiour,  some  refuse  potatoes, 
and  one  kit  of  mackerel.  The  parents  of  respondent  were  obliged  constantly 
to  send  articles  of  food  to  respondent  for  use  i n  the  family.  That  libelant  never 
bought  his  wife  or  child  a  single  article  of  clothing,  and  finally,  on  the  twen- 
ty-second of  September,  1865,  respondent,  on  account  of  the  cruel  and  barbar- 
ous treatment  of  her  husband,  and  his  failure  to  properly  provide  for  the  wants 
of  herself  and  child,  was  compelled  to  withdraw  from  his  habitation,  and  go 
home  to  her  father's  house.  Since  that  time  respondent  has  earned  her  own 
living  and  supported  herself  and  child  by  domestic  service,  and  libelant  has 
never  sought  to  induce  her  to  return,  nor  offered  to  contribute  in  any  way  to 
her  support.  Wherefore,  said  respondent,  showing  that  she  has  never  will- 
fully nor  maliciously  deserted  libelant,  but  was  compelled  to  absent  herself 
from  his  habitation  by  libelant's  cruel  and  barbarous  treatment,  rendering 
her  condition  intolerable  and  life  burdensome, "  etc. 

The  desertion  not  being  a  disputed  fact  in  the  cause,  it  remains  to  be  seen 
whether  the  respondent  withdrew  from  the  home  of  the  libelant  under  cir- 
cumstances which  amount  to  a  justification  in  law.  The  causes  which  oper- 
ate upon  the  wife,  and  force  her  to  withdraw  herself  from  her  husband's  house 
and  family,  must  be  such  as  would  entitle  her  to  a  divorce.  The  Act  of  As- 
sembly specifies  two  causes  of  divorce  for  ill  treatment:  {a)  When  the  hus- 
band has,  by  cruel  and  barbarous  treatment,  endangered  his  wife's  life;  or, 
(b)  offered  such  indignities  to  her  person  as  to  render  her  condition  intolerable, 
and  life  burdensome.  It  is  necessary  to  preserve  the  distinction  between  these 
two  causes.  It  is  not  alleged  that  the  husband  offered  any  such  indignities  to 
the  person  of  his  wife  as  to  render  her  condition  intolerable  and  her  life  bur- 
densome, nor  any  indignities  to  her  person  whatever.  This  defense,  if  sus- 
tained at  all,  must  be  for  the  first  of  the  causes  above  mentioned.  Indeed,  this 
is  the  cause  specified  in  the  answer  of  respondent,  though  in  doing  so  she 
has  blended  the  two  causes  together  by  saying  that  she  was  ''compelled  to  ab- 
sent herself  from  his  habitation  by  libelant's  cruel  and  barbarous  treatment, 
rendering  her  condition  intolerable,  and  life  burdensome. "  But,  to  entitle  her 
to  a  divorce  for  cruel  and  barbarous  treatment,  it  is  well  settled  that  there 
must  be  actual  personal  violence,  or  the  reasonable  apprehension  of  it;  or  such 
a  course  of  treatment  as  endangers  life  or  health,  and  renders  cohabitation 
unsafe.  May  v.  May,  62  Pa.  206;  Gordon  v.  Gordon,  48  Pa.  226;  Butler  v. 
Butler,  1  Pars.  Eq.  Gas.  329.  We  now  turn  to  the  evidence  to  see  whether 
it  measures  up  to  this  standard.  It  is  proper  to  observe  in  passing  that  ail 
the  allegations  of  ill  treatment  contained  in  the  answer  of  the  respondent  are 
denied  in  the  replication  of  the  libelant.    Nothing  is  admitted  by  the  pleadings. 

It  is  among  the  undisputed  facts  of  the  case  that,  upon  the  evening  of  their 
marriage,  the  libelant  brought  the  respondent  back  to  her  father's  house, 
left  her  there,  and  did  not  return  to  see  her  for  two  weeks.  This  is  one  of 
the  libelant's  grievances.  But  there  is  that  in  the  case  which  accounts  for 
this  in  a  natural  manner,  and  we  forbear  fui*ther  comment  upon  it.  It  was 
not  a  ground  of  divorce.    She  remained  with  her  father  until  about  the  first 
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of  the  next  April.  During  this  time  a  child  was  born,  and  the  libelant  con- 
tributt*d  nothing  to  her  support,  or  of  her  child,  during  that  time,  beyond  the 
sum  of  two  dollars,  which  he  gave  his  mother-in-law  to  pay  the  wages  of  a 
nurse  for  one  week.  But  it  does  not  appear  that  he  ever  refused  to  pay  any- 
thing demanded  of  him ;  on  the  contrary,  it  seems  the  motlier-in-law  accepted 
this  two  dollars  with  reluctance.  The  libelant  also  testifies  that  he  helped 
his  father-in-law  during  this  time  with  his  harvests  and  other  work,  to  the 
extent  of  some  12  or  15  days,  for  which  he  made  no  charge.  The  respondent 
went  to  live  with  libelant  on  the  farm  on  April  9,  1865,  and  with  her  child 
remained  there  until  September  22,  of  the  same  year,  when  she  left  him. 
During  this  time,  which  was  the  period  during  which  the  alleged  cruel  and 
barbarous  treatment  occurred,  her  principal  causes  of  complaint  were  (a)  that 
slie  was  compelled  to  work  too  hard;  and  (6)  that  the  libelant  did  not  prop- 
erly provide  for  herself  and  child.  The  inadequate  provision  referred  to  was 
in  the  matter  of  food.  Something  was  said  about  clothing,  but  this  really 
amounts  to  nothing.  There  was  no  evidence  that  the  libelant  or  her  child 
lacked  clothing. 

The  case  of  the  respondent  as  to  the  amount  of  the  work  performed  by  her 
rests  largely  upon  her  own  testimony.  This  much,  however,  must  be  conceded ; 
it  was  admitted  by  the  libelant,  who  gave  his  wife  credit  for  being  a  good  worker 
as  well  as  good  housekeeper.  She  sayb  in  her  testimony  that  she  took  care  of 
two  large  gardens;  had  to  milk  five  cows  and  chum  by  hand,  besides  all  the 
work  of  a  farmer's  wife,  including  the  care  of  a  young  child.  That  she  did 
some  work  in  the  garden  is  not  denied,  but  there  was  proof  that  she  did  not 
do  it  all.  It  may  be  conceded  that  her  life  was  not  an  easy  one;  that  of  a 
farmer's  wife  seldom  is.  There  are  many  women  who  could  do  it  with  ease; 
there  are  many  others  who  could  not.  >Ve  must  look  at  the  situation  of  the 
parti.es;  at  the  manner  in  which  they  have  been  brought  up,  and  the  amount 
of  labor  they  have  been  accustomed  to  from  childhood.  Both  libelant  and  re- 
spondent had  been  brought  up  to  farm  life,  and  trained  in  a  school  of  hard 
work  and  economy.  The  respondent  had  not  only  been  accustomed  to  the  in- 
doors or  household  work  of  a  farm,  but  sometimes  to  the  outdoor  work  where 
hands  were  scarce.  There  is  no  evidence  that  she  ever  complained  to  her 
husband  that  her  work  was  too  heavy;  on  the  contrary,  she  says  that  she  did 
not.  She  did  say  she  asked  for  a  little  girl  to  help  during  the  '*  berry  season," 
but  in  this  she  was  contradicted  by  her  husband.  This  branch  of  the  case 
amounts  to  but  little,  and  may  be  dismissed. 

It  is  plain  to  my  mind  that  the  principal  grievance  with  the  respondent  w^ 
that  her  husband  did  not  supply  the  table  with  sufiicient  liberality.  This  al- 
legation rests  almost  entirely  upon  her  own  testimony,  and  she  is  not  only 
contradicted  by  her  husband,  but  by  several  witnesses,  work  people  and 
others,  who  had  more  or  less  means  of  knowledge.  That  the  libelant  pro- 
vided a  plain  table,  not  overloaded  in  any  respect,  maybe  conceded;  but  that  it 
was  about  as  good  as  the  average  farmer's  table  of  persons  of  their  condition  in 
life  is  fully  proved.  Philip  Smith,  a  witness  called  for  the  respondent,  said: 
"The  most  1  did  was  to  help  get  wood,  chop  wood, — summer  wood.  The  liv- 
ing sometimes  was  better  than  others  while  I  was  there.  Sometimes  we  had 
mush  and  milk  for  supper,  and  1  call  that  poor;  we  had  mush  and  milk  for 
supper;  we  had  potatoes,  meat,  etc.,  for  dinner,  usually.  1  think  the  meat 
was  pickled  pork,  boiled  with  potatoes.  For  breakfast  1  cannot  just  tell  what 
we  generally  had ;  have  forgotten .  The  living  was  satisfactory  to  me ;  I  never 
made  any  complaints.  1  call  that  poor  living  when  they  have  mush  and  milk 
for  supper,  and  pickled  pork  boiled  with  potatoes  for  dinner,  because  I  don*t 
like  them.  1  think  we  had  tea  and  coffee  sometimes."  This  is  not  a  laxuri- 
ous  diet,  but  we  must  remember  that  the  libelant  was  a  young  tenant  farmer 
of  limited  means;  was  probably  living  in  the  manner  to  which  he  had  been 
accustomed  in  his  father's  house;  was  a  hard-working,  industrioust  and  thrifty 
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man,  and  more  than  usually  economical  in  his  habits.  The  foregoing,  with 
some  evidence  of  occasional  scolding  and  fault-finding,  was  tlie  substance  of 
the  libelant's  case,  if  we  except  an  allegation  that  the  libelant  would  not  allow 
her  to  go  to  church,  and  treated  her  family  coolly.  But  as  they  lived  together 
but  three  months,  and  during  that  time  libelant  took  her  to  church  at  least 
once,  these  mattei-s  are  of  little  importance  in  the  case.  While  the  evidence 
discloses  some  disagreements  and  annoyances,  and  perhaps  some  hardships 
on  the  part  of  the  respondent,  there  is  not  enough  to  justify  her  precipitate 
abandonment  of  her  husband.  The  marital  contract  is  one  of  a  binding  and 
solemn  character,  and  it  is  no  light  reason, — no  slight  faults  or  incompatibil- 
ity of  temper, — which  will  justify  one  of  the  parties  thereto  in  rescinding  it. 
The  desertion  being  established,  and  no  sufficient  reason  having  been  shown 
to  justify  it,  it  follows  that  the  libelant  is  entitled  to  a  divorce. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  and  it  is  ordered  that 
the  record  be  remitted,  with  instructions  to  enter  a  decree  for  the  libelant. 


Appeal  of  Dbtbick« 
(Supreme  Cowrt  of  PennsyVvania.    January  8, 1888.) 
Appeal  from  court  of  common  pleas,  Monroe  county. 
8,  Molmet^  for  appellee. 

Pazboit.  J.  This  was  an  appeal  from  a  decree  of  divorce  a  menBa  et  thoro.  The  case 
was  heard  upon  the. same  eviaence  as  the  Appeal  of  Mosea  Detfrick,  ante,  882,  (just  de- 
cided.) As  we  held  in  that  case  that  Mrs.  Detrick  was  not  justified  in  leaving  ner  hus- 
band, this  decree  must  be  reversed  for  the  reasons  there  ^Iven. 

The  decree  la  reversed  at  the  costs  of  the  appellee,  and  the  libel  dismiBBed. 


Appeal  of  FEROT7S0N  et  ux. 
(Supreme  Court  of  Penneylvcmia,    January  8, 1888.) 

1.  ABtTrmre  Ownebs— Bights  in  Stbkxt  not  Ofbn  to  Pubuo—Qbstbuction— Injxtno- 

TION. 

A  lot-owner,  claiming  under  a  deed  from  the  or]|;inal  owner  of  the  plat,  describ- 
ing the  lot  by  metes  and  bounds  along  a  designated  street,  and  who  has  made  valua- 
ble improvements  thereon,  may  maintain  an  action  in  equity  to  restrain  one  who 
claims  title  to  the  whole  street  from  so  obstructing  the  same  as  to  interfere  with 
such  owner's  rights  therein,  though  such  street  may  never  have  been  opened  to  the 
public. 

2.  DbBD— VOLUNTABT  GONVSTANCB— LOVS  AND  AFFBOTION. 

A  conveyance  by  a  father  to  his  daughter,  in  consideration  of  one  dollar  actually 
paid,  and  natural  love  and  affection,  is  not  a  voluntary  conveyance. 

Appeal  from  conrt  of  common  pleas,  Lackawanna  county;  B.  W.  Abch- 
BOLD,  Judge. 

This  is  a  bill  in  equity  brought  by  F.  W.  Mason  and  Sarah  E.  Mason  against 
John  S.  Ferguson  and  Frances  £.  Ferguson,  to  restrain  them  from  interfer- 
ing with  the  opening  of  a  street.  Plaintiffs  allege  in  the  first  paragraph  of 
their  bill  that  on  the  first  day  of  July,  1869,  Joseph  T.  Fellows,  the  common 
source  of  title  of  complainants  and  defendants,  was  seized  in  fee  of  a  parcel 
of  land  in  the  city  of  Scranton,  Pennsylvania,  which  fact  is  denied  by  the  de- 
fendants, who  allege  the  legal  title  to  have  been  in  a  trustee  from  whom  they 
derived  title,  as  well  as  from  Fellows.  Upon  the  hearing  before  the  master 
it  was  found  that  pursuant  to  an  agreement  made  in  April,  1867,  between 
Joseph  Fellows  and  Joseph  T.  Fellows,  the  former,  in  July,  1869,  conveyed 
the  said  landsin  fee  to  the  latter.  In  1871,  Joseph  T.  Fellows  caused  the  whole 
of  the  lands  to  be  surveyed  and  laid  out  into  lots,  alleys,  and  streets,  with 
numbers  and  names,  and  a  map  was  made  of  said  plat,  but  it  was  never  re- 
t4X>rded.  In  November,  1871,  the  said  Fellows,  in  consideration  of  one  dollar 
actually  paid,  and  natural  love  and  affection,  conveyed,  by  metes  and  bounds, 
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lot  2  of  said  plat,  bounded  on  one  side  by  Rock  street,  to  his  daughter,  Sarah 
£.  Mason,  who  erected  a  house  thereon  costing  about  $6,000,  which  was  paid 
by  F.  W.  Mason,  with  the  exception  of  a  small  portion  paid  by  said  Fellows. 
On  the  thirteenth  day  of  March,  1878,  Joseph  T.  Fellows  sold  to  his  wife, 
Frances  £.  Fellows,  (now  Frances  £.  Ferguson,  the  defendant,)  a  parcel  of 
land  bounded  on  one  side  by  the  line  of  Sarah  E.  Mason's  lot,  on  Bock  street, 
this  including  the  street  in  the  conveyance.  After  the  death  of  Joseph  T. 
Fellows,  in  1878,  the  widow  refused  complainant  access  to  the  street,  which 
had  never  been  opened,  but  had  been  used  in  common  by  the  two  families  for 
various  purposes.  After  repeatedly  removing  the  obstructions  placed  in  the 
said  Rock  street  by  defendants,  tlie  complainants  finally  brought  this  action 
to  restrain  them  from  further  interference  with  the  opening  of  the  street. 
Upon  the  report  of  the  master,  the  court  rendered  a  decree  for  plaintiffs,  and 
the  defendants  appeal. 

A,  Ricketts  and  James  E,  Carmalt,  for  appellants. 

Complainants'  bill  sets  out  a  purely  legal  claim,  which  the  defendants^  an- 
swer denies,  declaring  that  defendants  are  the  owners  of  the  legal  title.  As 
the  case  involves  the  legal  title  to  realty,  a  court  of  equity  has  not  jurisdic- 
tion. Norris'  Appeal,  64  Pa.  St.  275.  280;  Tilmes  v.  Uarsh,  67  Pa.  St.  507; 
Ifains'  Appeal,  78  Pa.  St.  169;  Qruhh's  Appeal,  90  Pa.  St.  228;  Washburn's 
Appeal,  105  Pa.  St.  480.  A  court  of  equity  has  no  jurisdiction  to  try  adverse 
claims  to  land  under  any  circumstances.  Messimer^s  Appeal,  92  Pa.  St.  168; 
Longest  Appeal,  Id.  171;  Barclay's  Appeal,  93  Pa.  St.  50;  Emerson's  Appeal, 
95  Pa.  St.  258;  Transit  Co.'s  Appeal,  9  Wkly.  Ifotes  Cas.  225.  In  order  to 
entitle  a  party  to  come  into  a  court  of  chancery  to  compel  specific  performance, 
the  contract  must  have  been  made  upon  valuable  consideration.  Storv,  Eq. 
Jur.  §§  793o,  6.  973;  2  Spence,  Eq.  Jur.  285;  Bish.  Eq.  §§  372,  373;  Adams, 
Eq.  *77,  *78;  Kennedy  v.  Ware,  1  Pa.  St.  445 ;  In  re  Campbell's  Estate,  7  Pa. 
St.  100;  Kidder  v.  Kidder,  33  Pa.  St.  268;  Crawford's  Appeal,  61  Pa.  St.  52. 
A  conveyance  of  a  lot  described  as  bounded  by  a  street  carries  with  it  only  an 
implied  covenant  to  open  the  street  and  give  a  right  of  way  over  the  same. 
Robinson  v.  Myers,  67  Pa.  St.  9, 18;  Spackman  v.  SUidel,  88  Pa.  St.  453. 

Allan  H.  Dickson  and  J.  H,  Campbell,  for  appellees. 

The  conveyance  by  warranty  deed  of  a  lot  described  by  metes  and  bounds 
along  a  street  constitutes  a  covenant  that  the  grantor  will  open  the  street, 
{Trutt  V.  Spotts,  87  Pa.  St.  339;  TransuL  v.  Sell,  14  Wkly.  Notes  Cas.  397; 
Boficter  v.  Arnold,  114  Mass.  577;  Tobey  v.  Taunton,  119  Mass.  404;  Bi^ell  v. 
Railroad,  23  N.  Y.  64;  Cox  v.  Railroad  Co,,  48  Ind.  179,)  and  is  not  af- 
fected by  the  fact  that  the  street  has  not  in  fact  been  opened.  In  re  Lehi;h 
St.,  81*  Pa.  St.  85;  In  re  Pearl  St„  17  Wkly. Notes  Cjis.  321, 5  Atl.  Rep.  430. 
Action  at  law  would  be  inadequate  to  give  possession  of  the  street.  Trespass 
would  not  lie.  Dietrick  v.  Berk,  24  Pa.  St.  470.  The  grantee  owns  to  ihe 
center  of  the  street,  subject  to  the  easement  of  lot-holders.  Berwind  v.  Barnes, 
13  Wkly.  Notes  Cas.  541 ;  In  re  Lehigh  St,  81*  Pa.  St.  85.  A  voluntary  con- 
veyance  is  as  effective  against  the  grantor  and  his  heirs  and  subsequent  as- 
signs as  though  there  hail  been  a  valuable  consideration.  Lancaster  y.  Dolan^ 
1  Rawle,  231-246;  Foster  v.  Walton,  5  Watts,  378;  Dougherty  v.  Jack,  Id. 
456;  Baltimore  y.  Williams,  6  Md.  235;  Beat  v.  Warren,  2  Gray,  447-456. 

Paxson,  J.  The  principal  question  in  this  case  is  one  of  jurisdiction.  The 
general  rule  is  that  "  where  rights  which  are  legal  are  asserted  on  one  side 
and  denied  on  the  other,  the  remedies  are  at  law.  They  cannot  be  settled  un- 
der equity  forms.  In  actions  respecting  real  property,  therefore,  if  there  be 
no  equitable  ground  of  relief  involved,  the  rights  of  the  parties  must  be  de- 
termined at  law.    When  thus  determined^  or  when  they  are  admitted  in  the 
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pleadings,  or  otherwise  clearly  appear,  an  equity  based  upon  that  right,  su- 
perinduced by  the  acts  of  the  parties,  may  be  asserted  and  a  decree  for  equi- 
table relief  made.  Thus  equity  is  made  the  means  not  of  estabJ  ishing  the  legal 
right,  but  of  giving  adequate  protection  in  the  enjoyment  of  it  when  thus  es- 
tablished." Washbum^s  Appeal,  105  Fa.  St.  480.  In  that  case  the  point  de- 
cided was  that  a  court  of  equity  has  no  jurisdiction  to  settle  a  disputed  legal 
title  to  land,  or  to  a  right  of  way,  on  a  bill  in  equity  filed  by  the  party  in  pos- 
session, averring  that  a  multiplicity  of  suits  at  law  may  result  to  redress 
threatened  grievances.  The  f»icts  were  disputed,  and  no  clear  right  to  the 
subjects  In  dispute  established,  and  no  irreparstble  injury  shown.  The  re- 
lief prayed  for  was  therefore  properly  denied. 

It  is  not  so  in  this  case.  There  are  no  material  facts  in  dispute,  and  the 
plaintiffs'  right  is  clear.  It  is  not  denied  that  Joseph  T.  Fellows,  by  a  deed 
in  fee-simple,  conveyed  to  his  daughter,  Sarah  E.  Mason,  one  of  the  plain- 
tiffs, the  lot  at  the  corner  of  Main  and  Rock  streets,  and  that  by  the  terms  of 
said  conveyance  the  lot  in  question  is  bounded  by  Hock  street,  aforesaid.  It 
is  a  well-settled  principle  of  law  that  where,  upon  a  sale  of  lots,  reference  is 
made  to  a  map  or  plat  upon  which  they  are  laid  down,  and  which  calls  for 
certain  streets  and  alleys,  this  constitutes  a  dedication  of  these  ways  to  the 
use  of  purchasers  as  public  ways,  and  the  map  or  plan  so  referred  to  becomes 
a  material  and  essential  part  of  the  conveyance,  and  is  to  have  the  same  effect 
as  though  copied  into  the  deed.  Birmingham  v.  Andenson,  48  Pa.  St.  253; 
MeCall  y.  Davis,  66  Pa.  St.  431;  McKee  v.  Perchment.  69  Pa.  St.  342;  TnUt 
V.  Spotts,  87  Pa.  St.  389;  Tranme  v.  Sell,  105  Pa,  St.  604;  Parker  v.  Smith. 
17  Mass.  413;  Thomas  v.  Poole,  7  Gray,  84.  This  conveyance,  therefore,  gave 
the  plaintiff  the  right  to  the  use  of  Bock  street  as  a  public  highway  as  against 
tlie  grantor  and  his  heirs  and  assigns.  That  llock  street  was  not  opened  is 
not  material.  It  is  also  undisput^  that  by  the  subsequent  deed  from  Fel- 
lows to  his  wife  (now  Mrs.  Ferguson,  and  one  of  the  defendants)  he  bounded 
.the  lot  conveyed  to  the  latter  by  the  line  of  the  lot  previously  conveyed  to 
Mrs.  Mason,  thus  including  the  whole  of  Rock  street.  This  he  had  no  right 
to  do,  and  his  deed  passed  no  title  to  Mrs.  Fellows  to  that  portion  of  the  street 
embraced  thei*ein.  Mrs.  Maaon^s  deed  was  on  record,  and  the  defendants  had 
constructive  notice  thereof. .  There  was  nothing  in  the  case  to  show  that  the 
plaintiff  had  either  parted  with  her  right  to  Hock  street,  or  had  lost  said  right 
in  any  way.  The  position  that  the  conveyance  to  Mrs.  Mason  was  volun- 
tary, and  therefore' that  a  court  of  equity  will  not  enforce  her  right  under 
it  as  against  the  grantee  and  his  heirs,  is  not  tenable.  This  was  a  convey- 
ance in  consideration  of  one  dollar  from  a  father  to  his  daughter,  and  was 
fully  executed.  Moreover,  the  plaintiffs  had  erected  a  house  on  the  lot  at  an 
expenditure  of  several  thousands  of  dollars.  Under  such  circumstances  it 
cannot  be  seriously  questioned  that  a  court  of  equity  would  enforce  their 
rights.  If  any.  authority  were  needed  for  so  plain  a  proposition,  it  may  be 
found  in  Lancaster  v.  Dolan,  1  Rawle,  231 ;  Foster  v.  Walton,  5  Watts,  878; 
'  JDoughei'ty  v.  Jack,  Id.  456;  Dennison  v.  Goehring,  7  Pa.  St.  176;  Baltimore 
\,  Williams,  6  Md.  236;  Beal  \.  Warren,  2  Gray,  447.  The  plaintiffs  have 
also  an  equity.  As  before  stated,  they  have  erected  an  expensive  house  upon 
tlieir  lot  upon  the  faith  of  its  bounding  on  Rock  street.  The  injury  threat- 
ened is  of  a  character  that  would  prevent  a  recovery  in  damages  being  an  ade- 
quate remedy.    Such  recovery  would  not  give  plaintiffs  the  use  of  the  street. 

The  facts  being  undisputed,  the  case  comes  clearly  within  the  exceptions 
pointed  out  in  Washhum^s  Appeal,  supra,  and  we  are  of  opinion  that  the 
learned  judge  below  was  right  in  entering  a  decree  in  favor  of  the  plaintiffs. 
Decree  affirmed,  and  the  appeal  dismissed  at  the  costs  of  the  appellants. 
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Babclat  V.  Groyb  et  dL 

(Suvpreme  Cowrt  of  PennsyVvcmku    Jannazy  8, 1888.) 

1.  LnnTATiox  OF  Actions— Rnmiwo  of  the  Statdtb— CoNmfuiNO  Injubt. 

Defendant'fl  machinery  had  incumbered  plaintifTa  building  for  more  tlian  siz 
years  after  notice  to  remove  it,  interfering  with  the  plaintilFs  use  or  rental  thereof. 
Heldy  that  the  wrong  was  a  continuing  one,  and  that  an  action  for  damages  was  not 
baired  in  six  years  after  the  refusal  to  remove. 

9.  Damaobs— Mbasurs  of— Obstbuctino  Usb  of  Buildino. 

Plaintiff  was  the  grantee  of  a  building  containing  heavy  machinery  belonging  to 
the  grantor  and  another,  who  for  a  numoer  of  years  refused  to  remove  ik  In  an  ac- 
tion for  damages  for  such  refusal,  the  jury  were  instructed  that  plaintiff  oould  not 
recover  the  loss  of  the  capital  value  of  the  property,  nor  for  dilapidation  or  destroo- 
tion  of  it,  but  might  recover  the  annual  loss  oy  reason  of  being  prevented  or  ob- 
structed by  defendant  in  its  use,  or  of  obtaining  any  income  from  it.  Held  proper 
as  to  measure  of  damages. 

Error  to  court  of  common  pleas,  Philadelphia  county;  Arnold,  Judge. 

In  May,  1884,  the  plaintiffs,  Henry  S.  Grove  and  others,  heirs  of  Conrad  S. 
Grove,  deceased,  brought  this  action  against  John  K.  Barclay  to  recover  dam- 
ages for  the  loss  of  use  and  income  from  a  certain  building  whidi  the  said 
Conrad  S.  Grove  had  purchased  of  A.  Charles  Barclay,  and  which  contained 
a  large  amount  of  heavy  machinery  belonging  to  John  K.  Barclay.  In  Decem- 
ber, 1878,  Grove  notified  Barclay  to  remove  the  machinery,  but  he  had  re- 
fused, in  consequence  of  which  the  plaintiffs  and  Conrad  S.  Grove  bad  never 
received  any  rent  from  said  building,  nor  bad  they  been  able  to  make  any  use 
of  it.  FJaintiffs  claim  damages  from  May,  1S78.  Judgment  was  rendered 
for  plaintiffs,  and  defendant  brings  error. 

J.  Howard  Qendell  and  George  Junkin,  for  plaintiff  in  error. 

The  conveyance  of  one  of  the  buildings  so  united  by  heavy  and  valuable 
machinery  that  the  other  is  valueless  without  it  was  made  subject  to  a  license 
of  the  co-owner  of  the  machinery  to  retain  and  use  them  in  its  position.  A 
license  connected  with  a  grant  is  irrevocable.  Wood  r.Leadbitter^  13  Mees. 
&  W.  844.  So,  also,  is  a  license  when  acted  on.  Lrfeore  v.  L^e^re,  4  Serg. 
&  R.  241;  Rerick  v.  Kern,  14  Serg.  &  R.  267;  Swaria  v.  Swartz,  4  Pa.  St.  353; 
McKellip  v.  Mcllhenny,  4  Watts,  317;  Gardner  v.  Weater,  11  WkJy.  Notes 
Cas.  544. 

John  G.  Johnson,  for  defendants  In  error. 

Paxson,  J.  When  this  case  was  here  before,  (see  106  Pa.  St.  155,)  it  was 
said  by  our  Brother  (Gordon,  in  delivering  the  opinion  of  the  court:  "Grove 
might,  in  relief  of  his  property,  have  removed  the  machinery,  but  he  elected, 
as  he  had  a  right  to  do,  to  let  it  remain  where  it  was,  and  thus  the  original 
condition  of  affairs  continued. "  And  again :  "  The  j  ury  miglit  have  f ou nd  for 
the  plaintiff  on  either  of  the  three  following  grounds:  For  the  use  and  occu- 
pation of  the  premises;  on  an  implied  contract  for  storage;  or  for  an  obstruc- 
tion of  the  plaintiff^ s  use  of  the  property  by  an  unwarrantable  persistence  by 
the  defendant  in  the  possession  of  it  without  right."  The  plaintiff  went  to 
trial  in  the  court  below  for  the  last-named  of  these  causes  of  action,  and  the 
case  now  comes  up  with  a  verdict  in  his  favor. 

The  assignments  of  error  are  numerous,  but  they  are  all  discussed  under  the 
three  classifications  of  the  defense  as  they  appear  in  defendant's  (plaintiff  in 
error^s)  paper  book.  The  said  classifications  are  as  follows:  (1)  "The  de- 
fendant below  had  a  right  to  maintain  his  property  in  the  premises  in  quen- 
tion.''  (2)  "If  the  plaintiffs  have  any  cause  of  action,  it  is  only  to  be  enforced 
by  intervening  in  the  partnership  suit."  (3)  "in  this  form  of  action,  the  cause 
of  action  being  the  refusal  to  perform  a  duty,  the  breach  was  complete  at 
once.    It  is  not  a  continuing  cause  of  action.    The  suit  is  barred  by  the  atat- 
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ate  of  limitations.  Even  apart  from  the  bar  of  the  statute,  the  measure  of 
damages  is  entirely  different  in  this  suit  from  what  would  be  proper  in  a  suit 
for  storage,  or  for  use  and  occupation."  The  first  two  propositions  are  cov- 
ered by  what  was  said  upon  the  former  writ  of  error,  and  will  not  be  further 
discussed.  We  do  not  regard  the  third  ground  of  defense  as  well  taken.  The 
cause  of  action  was  not,  as  is  assumed  in  the  position  and  argument,  a  mere 
refusal  to  perform  a  duty.  On  the  contrary,  it  was  substantially  for  an  ob- 
struction of  the  plaintiff's  use  of  his  property  by  means  of  which  he  was  un- 
able to  occupy  or  lease  it,  and  lost  the  rents  and  profits  thereof.  Under  these 
circumstances,  we  are  of  opinion  that  this  suit  is  not  barred  by  the  statute  of 
limitations.  Nor  are  we  able  to  see  any  error  in  the  measure  of  damages  as 
laid  down  by  the  court.  Upon  this  point  the  learned  judge  said:  "The  plain- 
tiffs cannot  recover  the  loss  of  the  capital  value  of  the  property.  They  can- 
not recover  anything  for  the  dilapidation  or  destruction  of  it,  for  they  unght 
have  Icept  it  up;  but  they  have  a  right  to  recover  what  they  lost  annually  by 
reason  of  being  prevented  or  obstructed  by  the  defendant  in  the  use  of  it,  or 
from  obtaining  any  income  for  it,  if  you  believe  that  he  did  obstruct  or  inter- 
fere with  them  in  the  use  and  enjoyment  of  the  property."  We  see  nothing 
in  this  language  to  criticise,  nor  in  that  portion  of  the  charge  bearing  upon 
the  same  point  embraced  in  the  thirty-sixth  assignment  of  error.  None  of 
the  assignments  of  error  is  sustained.    Judgment  affirmed. 


Bechtel  0.  Shjbafsb. 
{Supreme  Ccwrt  of  PenrMytvcMito.    January  8, 1888.) 

1.  IiITBBP!LSADBB~WHBN  "PBOVSar—CoVTKkUr  RSLATlOlf  wriH  Plaintitt. 

In  an  action  on  a  note,  defendant,  before  plea,  admitted  hla  liability,  offered  to  pay 
the  money  into  court,  suggested  that  it  was  claimed  by  a  third  person,  not  a  party 
to  the  suit,  and  prayed  such  order  as  was  necessaiy  for  his  protection.  The  court 
directed  an  interpleader,  under  St.  Pa.  March  27,  I8i8,  relatmg  to  interpleading  in 
Berks  and  Schuylkill  counties,  and  extended  to  all  counties  of  the  state  by  a(»  of 
February  14, 1857.  which  provides  that  the  defendant,  in  any  action  for  the  recovery 
of  money,  or  goods,  chattels,  or  the  value  thereof  in  damages,  may,  before  plea,  dis- 
claim all  interest  in  the  subject-matter  of  the  action,  ofrer  to  bring  the  same  into 
court,  and  suggest  that  the  right  thereto  is  claimed  by  a  third  person,  and  the  court 
may  thereupon  order  an  interpleader.  Held,  that  these  facts  show  defendant  en- 
titled to  an  interpleader,  and  the  contract  relations  between  him  and  plaintiff  would 
not  afFect  this  right. 

9.   Sams— iNTBItPLBADER  IN  ACTION  TO  ReCOTBR  MoNBT. 

In  St  Fa.  March  27, 1848,  f  1,  providing  f  <»•  interpleader,  Tteld,  that  the  words, 
**  which  have  lawfully  come  into  the  hands  or  posseBsion  of  defendant, "  have  refer- 
ence to  goods  and  chattels,  and  not  to  money. 

Error  to  court  of  common  pleas,  Schuylkill  coanty. 

Action  of  assumpsit  by  Isaac  P.  Bechtel,  for  the  use  of  Horatio  Jones, 
trustee  for  Maria  Jones,  against  Peter  W.  Sheaf er,  to  recover  a  balance  due 
on  a  due-bill.  On  the  suggestion  of  defendant,  plaintiff  and  one  Zachariah 
Batdorfl  were  directed  to  interplead,  and  an  issue  was  made.  Plaintiff  brings 
«rror. 

J.  B,  Reilly  and  F,  W,  Bechtel,  for  plaintiff  in  error. 

The  court  erred  in  refusing  plaintiff  judgment  when  there  was  no  proper 
affidavit  of  defense.  It  is  not  such  a  case  as  oomes  within  the  statute  regu- 
lating interpleading.  Act  March  27,  1848,  (P.  L.  1848,  p.  265;)  St.  1  &  2 
Wm.  IV.  c.  28;  1  Troub.  &  H.  Pr.  (Ed.  1880)  272,  note  2;  Lindsey  v.  Barron, 
60  E.  0.  L.  289;  James  v.  Pritchard,  7  Mees.  A  W.  216;  Morton  v.  Devon, 
4  Welsh.  H  &  G.  494;  Turner  v.  Kendal,  13  Mees.  &  W.  170;  8laney  v. 
Sidney,  14  Mees.  &  W.  800;  Crawshay  v.  Thornton,  14  Eng.  Ch.  1.  The 
right  to  interplead  is  confined  to  cases  where  the  money  or  goods  come  law- 
fully to  defendant's  hands.    DaUan  v.  Railway  Co.,  74  £.  C.  L.  457;  James 
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y.  Pritchard,  7  Mees.  &  W.  216.  A  party  cannot  obtain  relief  by  interpleader 
"Where  he  has  incurred  a  personal  liability  to  either  contending  party.  Pat- 
omi  v.  Campbellt  12  Mees.  &  W.  277.  So»  when  work  ia  done  und^  contract 
Turner  v.  Mayor,  etc,,  13  Mees.  &  W.  171.  Nature  and  definition  of  inter- 
pleader. Hoggart  v.  CuUs,  1  Craig  &  P.  197;  2  Story,  Eq.  Jur.  134,  §  801. 
The  court  erred  in  directing  an  issue  in  which  the  interpieading  party  was 
made  plaintiff,  and  the  original  plaintiff  defeniiant.  Broun^fUld  v.  Canon, 
26  Pa.  St.  299. 

N,  Hehlich  and  Quy  E.  Farquhar,  for  defendant  in  error. 

There  is  but  one  question  to  be  determined  under  the  issue:  Whether 
plaintiff  had  assigned  his  right  to  receive  the  money  from  defendant  to  Bat- 
dorff.  If  so,  defendant  Sheaf er  is  a  mere  stakeholder,  and  the  interpleader 
act  applies.  Stewart  v.  Smith,  1  Phila.  42.  Independent  of  the  act  of  184B, 
the  common-law  process  of  interpleader  would  lie.  Brownfleld  v.  Canxm, 
25  Pa.  St.  301.  The  issue  directed  by  the  court  was  proper.  Berks  Co.  t. 
Zevan,  86  Pa.  St.  362;  Armstrong  v.  City  of  Lancaster,  5  Watts,  69;  Crato- 
/Old  V.  Stewart,  38  Pa.  St.  34;  1  Purd.  Dig.  691. 

Clark,  J.  On  the  ninth  May,  1883,  Peter  W.  Sheafer  executed  and  deliv- 
ered his  due-bill  to  Isaac  P.  Bechtel.  ii)  which  he  acknowledged  himself  to  be 
indebted  to  Bechtel  in  the  sum  of  $6,821.92,  payable  as  therein  stated;  and 
on  the  fifteenth  February,  1884,  an  action  of  assumpsit  was  brought  against 
Sheafer  in  the  court  of  common  pleas  of  Schuylkill  county,  in  the  name  of 
Isaac  P.  Bechtel,  to  the  use  of  Horatio  Jones,  trustee,  etc.,  to  recover  62,000, 
the  balance  remaining  unpaid  thereon*  After  the  declaration  was  filed,  and 
before  the  plea  was  entered,  the  defendant,  admitting  the  debt,  averring  his 
readiness  to  pay  to  the  person  entitled,  and  offering  to  bring  the  money  into 
court,  filed  a  suggestion  that  the  right  to  receive  it  was  claimed  bj  one  Zac}>- 
ariah  Batdorff,  a  person  not  a  party  to  the  suit,  and  therefore  praying  the 
court  to  make  such  order  and  decree  as  might  be  necessary  for  bis  protection, 
etc.  A  rule  to  show  cause,  etc.,  properly  served  upon  the  plaintiff,  and  also 
upon  the  claimant,  was  subsequently,  on  hearing,  made  absolute,  and  Bat- 
dorff and  Bechtel  were  directed  to  interplead.  The  question  of  the  defend- 
ant's right  to  an  interpleader  having  been  afterwards  renewed,  the  court  re- 
fused to  recede  from  its  former  decree,  and  to  enter  judgment  for  want  of  an 
affidavit  of  defense,  but  directed  "an  issue  to  be  formed,  to  determine  whether 
the  right  to  receive  the  money  passed  under  the  alleged  assignment  to  Bat- 
dorff; in  which  issue  Batdorff  was  made  plaintiff,  and  Bechtel,  for  use,  etc, 
defendant.  On  the  twenty-second  September,  1885,  a  verdict  in  the  feigned 
issue  was  rendered  in  favor  of  Batdorff;  and  the  single  question  now  for  con- 
.  sideration,  as  we  understand  the  case,  is  whether  or  not  the  court  had  juris- 
diction to  direct  the  issue. 

The  proceedings  for  interpleader  would  appear  to  have  been  instituted  with 
particular  reference  to  the  provisions  of  the  special  statute  of  twenty-seventh 
March,  1848,  entitled  "An  act  relating  to  interpleading  in  Berks  and  Schuyl- 
kill counties,"  (P.  L.  265;)  but  as  this  local  act  is  substantially  a  transcript 
of  the  fourth  and  fifth  sections  of  the  act  of  eleventh  March,  1836,  (P.  L.  76,) 
conferring  certain  equity  powers  upon  the  district  court  of  Philadelphia,  the 
provisions  of  which  were  by  the  act  of  fourteenth  February,  1867,  (P.  L.  39,) 
extended  to  the  courts  of  common  pleas  throughout  the  commonwealth,  the 
question  for  consideration  is  one  of  general  interest.  And  as  the  sections  re- 
ferred to  of  tlie  act  of  eleventh  March,  1836,  are  founded  on  the  English  stat- 
ute of  1  &  2  Wm.  ly.  58,  the  decisions  of  the  English  courts  upon  that  stat- 
ute may  with  propriety  be  referred  to  in  the  construction  of  ours. 

The  plaintiffs  contend  that  as  there  was  a  direct  and  express  contract  rela- 
tion subsisting  between  Sheafer  and  Bechtel,  by  the  terms  of  which  81i.eafer 
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Obliged  himself  to  pay  to  Bechtel  the  amount  of  the  biU,  the  former  could  not 
Uisclnim  all  interest  in  the  subject*matter,  so  as  to  occupy  the  place  of  a  mere 
stockholder,  and  was  not»  therefore,  entitled  to  raise  an  interpleader  between 
Bechtel  and  Batdorfl. 

It  is  true,  as  a  general  rule,  tlie  party  seeking  relief  by  an  interpleader  must 
not  have  incurred  any  independent  liability  to  either  of  the  rival  claimants; 
if  he  has  expressly  acknowledged  the  title  or  right  of  one  of  them,  and  agreed 
to  hold  the  property  for  him,  or,  disregiurding  the  adverse  claim  of  one,  has  by 
contract  made  himself  liable  in  any  event  to  the  other,  he  cannot  be  said  to 
stand  indifferent  between  them.  Illustrations  of  this  rule  are  found  in  the 
several  cases  cited  by  the  plaintiff  in  error.  In  Crawahay  v.  Thornton,  2 
Mylne  &  0. 1,  the  general  nature  of  the  remedy  by  interpleader  is  fully  dis- 
cussed. In  tliat  case.  A.,  as  the  agent  of  B.,  deposited  certain  iron  with  C. 
D.  claimed  to  be  the  owner  of  the  iron,  not  only  under  assignment  from  A., 
but  by  an  independent  acknowledgment  and  undertaking  of  C.  that  he  held 
it  at  D.'s  disposal.  It  was  therefore  held  that,  owing  to  this  independent  obli- 
gation of  C.  to  hold  the  iron  for  D.,he  had  no  right  to  an  interpleader  between 
B.  and  D.  "The  case  tendered  by  every  bill  of  interpleader,"  says  Maule, 
J.,  ought  to  be  that  the  whole  of  the  rights  claimed  by  the  defendants  may  be 
properly  determined  by  litigation  between  them,  and  that  the  plaintiffs  are 
not  under  any  liabilitieB  to  either  of  the  defendants  beyond  those  which  arise 
from  the  title  to  the  property  in  contest;  because  if  the  plaintiffs  have  come 
under  any  personal  obligations,  independently  of  the  question  of  property,  so 
that  either  of  the  defendants  may  recover  against  them  at  law  without  estab- 
lishing a  right  to  the  property,  it  is  obvious  that  no  litigation  between  the  de- 
fendants can  ascertain  their  respective  rights  as  against  the  plaintiffs.'*  Mor- 
ton V.  Earl  qf  Devon,  4  Welsh.,  H.  &  G.  496,  is  a  case  precisely  similar.  The 
defendants,  who  were  wharfing,  had  certain  goods  deposited  at  their  wharf  by 
A.,  who  transferred  them  to  B.  B.,  by  order,  transferred  them  to  the  plain- 
tiff, at  the  same  time  acquainting  the  defendants  with  the  fact.  The  defend- 
ants thereupon  placed  the  goods  to  the  plaintiff  ^s  account  on  their  books,  and 
informed  him  of  their  having  done  so.  A.  and  other  parties  subsequently 
laid  claim  to' the  goods,  on  the  ground  that  the  transfer  to  the  plaintiff  was 
fraudulent.  But  the  right  of  the  plaintiff,  as  against  the  (defendants,  was 
supposed  to  be  altogether  independent  of  the  question  to  whom  tlie  goods  in 
truth  belonged,  and  it  was  held  that  the  defendants  were  not  entitled  to  an 
interpleader.  So,  in  Lindsey  v.  Barron,  60  £.  C.  L.  289,  the  personal  obliga- 
tion of  Barrow  to  hold  the  box  of  plate  for  Lindsey  was  independent  of  the 
question  of  the  rightful  ownership,  as  between  Lindsey  and  Medley,  the  claim- 
ants; and  in  Patomi-  v.  Campbell,  12  Mees.  A;  W.  279,  Campbell  had  incurred 
a  personal  obligation  to  Patorni.  independently  of  the  actual  ownership  of  the 
bill  in  dispute,  by  his  agreement  to  hold  it  subject  to  his  disposal  under  his 
assignment ;  and  in  both  cases  it  was  held  that  the  remedy  by  interpleader  did 
not  apply.  To  the  same  effect  are  the  cases  of  James  v.  Pirtckard,  7  Mees. 
&  W.  216,  and  Dalton  v.  Railway  Co.,  74  E.  0.  L.  457;  while  the  doctrine  of 
Slaney  v.  Sidney,  14  Mees.  &  W.  800,  and  Turner  v.  Kendal,  13  Mees.  &  W. 
170,  is  simply  this:  that,  under  the  act  of  1  &  2  Wm.  IV.,  an  interpleader  will 
not  be  awarded  to  relieve  a  party  under  an  express  promise  to  pay  or  perform 
against  an  antagonistic  and  independent  claim.  The  same  rule  prevails,  also, 
where  an  independent  liability  must  of  necessity  arise  out  of  the  very  nature 
of  the  relation  subsisting  between  the  parties,  with  respect  to  the  subject- 
matter  of  dispute,  as  between  landlord  and  tenant,  attorney  and  client,  etc., 
for,  as  a  general  rule,  a  tenant  cannot  deny  his  landlord's  title,  nor  an  attor- 
ney his  client's  right  to  money  received  for  him  as  such ;  nor  can  a  bailee  or- 
dinarily raise  an  interpleader  between  his  bailor  and  one  who  asseits  an  inde- 
pendent, antagonistic,  and  paramount  title;  but  even  a  tenant,  who  is  under  an 
•express  promise  to  pay  rent,  may  interplead  his  landlord  and  an  opposing 
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claimant,  when  tlie  title  of  the  latter  is  derived  from  the  lessor  after  the  lease; 
or,  generally,  when  there  is  privity  between  the  claimant  and  the  lessor,  as* 
for  example,  when  the  relation  of  mortgagor  and  mortgagee,  trustee  and  cestui 
que  tf'ttst^  assignor  and  assignee,  etc.,  has  been  created  between  them.  In 
sucli  case  the  tenant  does  not  dispute  the  landlord's  title.  So,  in  the  caae  of 
an  attorney,  agent,  or  bailee,  whenever  the  third  person  claims  the  debt  or 
thing  under  a  title  derived  from  the  bailor  or  principal,  by  assignment  sale  or 
mortgage,  subsequent  to  the  bailment  or  agency,  he  may  compel  the  parties 
to  Interplead:  for  there  is  no  denial  of  the  original  title  or  right.  The  only 
dispute  is  as  to  the  effect  of  the  subsequent  act.  3  Pom.  £q.  Jur.  1326, 1327, 
note,  and  cases  there  cited.  On  the  other  hand,  a  party  to  a  contract  may  in- 
terplead his  co-contractor  and  other  persons  who  in  like  manner  derive  their 
title  from  or  are  in  privity  with  him.  Pom.  £q.  Jur.  supra.  These  gen- 
eral principles,  with  the  exceptions  stated,  are  applicable  whether  the  prooeed- 
ings  are  in  the  law  or  the  chancery  forms;  for  it  is  enacted,  both  in  law  and 
equity,  that  the  party  seeking  relief  by  interpleader  shall  have  no  interest  in 
the  subject-matter. 

The  mere  fact  that  a  contract  relation  existed  between  Sheafer  and  Becli- 
tel,  by  the  terms  of  which  Sheafer  was  bound  to  pay  the  money  to  him.  will 
not  necessarily  deprive  Sheafer  of  the  right  to  an  interpleader.  In  Penn$' 
packer^s  Appeal,  57  Pa.  St.  114,  a  debt  was  due  on  a  Judgment  bond  given 
by  Worth  to  Gause.  The  judgment  was  assigned  to  Anne  Watson,  who  after- 
wards assigned  to  Buck  waiter.  Pennypacker,  administrator,  etc.,  claimed 
the  money,  alleging  that  the  assignments  were  without  consideration,  and 
fraudulent,  and  that  Gause  held  the  money  as  agent  for  John  F.  Watson, 
of  whose  estate  he  was  administrator.  He  gave  notice  of  his  claim.  Execu- 
tions having  been  issued.  Worth  paid  the  money  into  court,  and  obtained  a 
rule  on  the  claimants  to  interplead,  under  the  statute.  And,  although  a  di- 
rect and  express  contract  relation  existed  between  Worth  and  Gause,  it  was 
held  by  this  court  to  be  the  precise  case  for  the  application  of  the  law  of  in- 
terpleader, either  voluntarily  or  compulsorily.  So,  in  Coatei  v.  Roberts^  4 
Rawle,  100,  the  verdict  and  judgment  on  an  interpleader  in  a  foreign  attach- 
ment for  a  common  debt  upon  contract  was  held  to  be  conclusive  upon  the 
claimant,  who  had  notice,  under  the  practice  at  common  law,  and  failed  to 
defend.  In  Broumfleld  v.  Canon,  25  Pa.  St.  209,  the  action  was  in  assump- 
sit for  a  debt  due  to  a  contractor,  and,  although  the  claimant  voluntarily  ap- 
peared and  interpleaded,  the  case  is  also  worthy  of  consideration  here  on  a 
question  of  jurisdiction.    See,  also,  McCoy  v.  MoMurtrie,  12  Phila.  180. 

It  is  true,  nevertheless,  that  the  proceeding  cannot  be  sustained  by  a  party 
who  has  any  personal  interest  in  the  subject  of  controversy.  Dohnert*s  Ap» 
peal,  64  Pa.  St.  814;  Manufaoturina  Co.'s  Appeal,  106  Pa.  St.  275.  The 
party  applying  for  it  must  occupy  the  place  of  a  mere  stockholder,  without 
any  rights  of  bis  own  to  be  litigated.  The  object  of  the  proceeding.is  to  de- 
termine to  which  of  several  claimants  he  shall  pay  the  debt  or  duty,  about 
which  there  is  no  dispute  except  as  to  the  person  entitled  to  receive  it;  so  that, 
when  their  respective  rights  are  settled,  nothing  further  I'emains  in  contro- 
versy. In  this  case  it  is  clear  that  Sheafer  had  no  controversy  with  either  of 
the  claimants  as  to  his  indebtedness,  or  the  amount  of  it.  In  proof  of  this, 
he  offers,  if  the  court  shall  so  direct,  to  bring  the  whole  sum  into  court,  and, 
if  either  party  had  desired  this  to  be  done,  it  doubtless  would  have  been  done. 
The  better  practice  in  such  cases  is  to  order  the  money  into  court;  but  this, 
we  think,  if  the  offer  to  do  so  was  distinctly  made,  was  not  essential  to  the 
exercise  of  the  power  of  the  court  in  the  framing  of  an  interpleader. 

The  suit  was  properly  brought  in  Bechtel's  name.  A  recovery  could  not 
have  been  had  in  any  other  form ;  and  if  Sheafer  had  not  admitted  the  debt, 
and  offered  to  pay  the  money  into  court.  Batdorff  would  have  been  obliged,  in 
order  to  establish  his  right,  either  to  resort  to  some  independent  and  coliat- 
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eial  proceeding*  or  to  give  notice,  promote  the  recovery,  and  ultimately  to 
rale  the  money  into  court.  But,  by  offering  to  bring  the  money  into  court, 
Sbeafer  assumed  the  relation  of  a  stakeholder  to  the  contesting  claimants; 
and,  if  he  complied  with  all  the  orders  of  the  court  in  tliis  behalf,  it  was  his 
right  to  be  relieved  of  litigation  and  further  costs. 

The  phrase,  in  the  first  section  of  the  act  of  1848,  "which  have  lawfully 
come  into  the  hands  or  possession  of  the  defendant,"  has  special  reference, 
we  think,  to  "goods  and  chattels,"  and  not  to  money.  The  language  may,  it 
is  true,  be  read  to  apply  to  both,  but  the  effect  of  such  a  construction,  if  the 
words  are  taken  in  the  sense  suggested  by  the  counsel  for  the  plaintiff  in  er- 
ror, would  be  to  so  restrict  the  operation  of  the  act  that  it  would  be  applica- 
ble to  a  very  small  class  of  cases  indeed.  The  general  manifest  purpose  of  the 
statute,  and  the  well-established  pr|ictice  under  it,  would  not  justify  us  now 
in  giving  to  it  this  narrow  and  restricted  operation.  The  judgment  is  af- 
firmed* 


Brbtz  et  al.  v.  Diehlb  et  ah 
{Supreme  Court  of  Pennsylvania.    Januaiy  8, 1888.) 

1.  BAiuaBNT— What  Conbtitutbs— Question  fob  Jury— DBLivssniQ  Whkat  to  Hills. 
Plaintiffs  delivered  wheat  at  a  mill,  and,  according  to  the  custom  and  arrangement 
of  the  mill,  the  wheat  all  went  into  a  common  mass,  with  other  wheat.  Receipts 
were  given  by  the  miller  showing  it  was  received  for  the  use  of  plaintiffs.  After- 
wards the  sheriff  levied  on  a  lot  of  flour  and  bran  in  the  miU,  by  virtue  of  an  exe- 
cution against  the  miller.  Plaintiffs  claimed  it  as  theirs,  and  on  an  interpleader  is- 
sue between  them  and  the  attaching  creditors,  after  beine  fully  instructed  as  to 
what  constituted  a  sale,  and  what  a  bailment  in  such  cases,  the  jury  found  for  plain- 
tiffs. Held,  that  the  nndlng  for  plaintiffs  necessarily  implied  a  finding  that  the 
transaction  was  a  bailment,  and  not  a  sale,  which  was  a  question  of  fact  for  the 
jury.» 

H^  Tbial— Rbqusstb  fob  Ikbtbuotions— Assumption  of  Facts. 

Where  it  was  objected  that  the  court  erred  in  answers  to  plaintiff^s  points,  and  it 
appeared  that  the  points  were  based  upon  an  assumption  of  facts,  the  truth  or  fal- 
sity of  which  was  for  the  jury,  and  were  relevant,  and  disclosed  fuUy  the  facts  as- 
sumed, and  the  law  was  stated  as  upon  a  finding  of  these  facts  by  the  jury :  Held 
not  error,  as  the  opinion  of  the  court  could  have  no  weight  with  the  jurors,  unless 
the  facts  assumed  were  in  their  judgment  established  by  the  proofs. 

Error  to  court  of  common  pleas,  Bedford  county. 

Interpleader  issue,  wherein  H.  P.  Dlehle,  Elmira  Dougherty,  William  Snell. 
Lievi  Smith,  and  William  Brice  were  plaintiffs,  and  C.  L.  Bretz  and  B.  F. 
Mann,  administrator  of  D.  F.  Mann,  deceased,  were  defendants,  to  determine 
the  question  of  plaintiff's  ownership  of  a  lot  of  fiour  and  feed  levied  on  by  the 
sheriff  in  the  mill  of  William  D.  Newman,  by  virtue  of  executions  in  favor 
of  defendants.    Judgment  for  plaintiffs,  and  defendants  bring  error. 

Russell  <&  Longenecker  and  Wm,  H,  Koontz,  for  plaintiffs  in  error. 

The  transaction  in  this  case  is  a  sale,  and  not  a  bailment.  There  was  no 
obligation  on  the  part  of  the  miller  to  return  to  plaintiffs  the  specific  wheat, 
or  the  product  thereof.  2  Kent,  Comm.  690;  Ewing  v.  French,  1  Blackf. 
353;  Hurd  v.  West,  7  Cow.  752;  Smith  v.  Clark,  21  Wend.  88;  Slaughter  v. 

1  When  by  the  terms  of  the  contract  under  which  property  is  delivered  by  an  owner  ta 
another,  the  latter  is  under  no  obligation  to  return  the  speciflo  property,  either  in  its 
identical  form,  or  in  some  other  form  in  whioh  its  identity  may  be  traced,  but  is  author- 
ized to  substitute  something  else  in  its  place,  either  money  or  some  other  equivalent, 
the  transaction  is  not  a  bailment,but  is  a  sale  or  exchange.  Austin  v.  SeUgman,  18  Fed. 
Rep.  519;  Shoemaker  v.  Hinze,  (wis.)  10  N.  W,  Rep.  86i  Jones  v.  Kemp,  (Mich.)  12  N. 
W.  Rep.*  890:  Ledyard  v.  Hibbard,  (Mioh.)  12  N.^.  Rep.  687:  Gleason  v.  Estate  of 
Bears,  (Vtw)  10  AU.  Rep.  86 ;  Kant  v.  Kessler,  (Pa.)  7  AtL  Rep.  686.  A  oondiUonal  sale 
on  credit,  followed  by  a  delivery  of  possession,  witn  a  provision  to  convert  the  sale  into 
a  bailment  if  the  price  should  not  be  paid,  is  insufficient,  upon  a  failure  of  the  vendee  to 
pay  the  price,  to  convert  the  contract  Into  a  bailment  ab  iniUo,  Machine  Co.  v.  Cro- 
well,  (Pa.)  8  AtL  Sep.  82. 
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Gree7i,  1  Rand.  (Va.)  3;  Tnglehright  r.  Hammond,  19  Ohio,  337;  Mdllory  ▼. 
Willis,  4  N.  Y.  85;  Foster  v.  Pettihone,  7  N.  Y.  483;  C^iouw  v.  Washburn,  31 
111.  283;  DoZ«  v.  Olmstead,  36  111.  150;  Smith  v.  Sanborn,  6  Gray,  186.  If 
the  miller  mixed  his  grain  with  plain tifF*8  by  consent,  they  becaone  tenants  in 
common  in  the  mass,  and  they  would  be  entitled  to  their  share;  bat  such  was 
not  tlie  case.  Cases  stipra,  and  Insurance  Co.  v.  Randell,  L-  R.  3  P.  C.  101; 
Arthur  v.  Railway  Co,,  61  Iowa,  648,  17  N.  W.  Rep.  24;  Stone  v.  QuaaU^ 
(Minn.)  29  N.  W.  Rep.  326;  Sexton  v.  Graham,  53  Iowa,  188,  4  N.  W.  Rep. 
1090. 

Aleoo,  King,  J,  M.  Reynolds^  and  J.  H,  Jordan^  for  defendants  in  error. 

Plaintiffs  placed  their  wheat  in  the  mill  for  their  own  use,  and  the  miller 
had  no  control  over  it  except  to  keep  it  in  store;  and  if  he  mixed  his  grain 
with  theirs,  it  was  without  their  knowledge  or  consent.  The  transaction  was 
therefore  a  bailment.  McDowell  v.  Rissell,  37  Pa.  8t.  169;  Ryder  v.  Haiha^ 
fjoay,  21  Pick.  305,  306;  Henderson  v.  Lauch,  21  Pa.  St.  359;  WUhinson  t. 
Stewart,  85  Pa.  St.  255;  2  Kent,  Comm.  365;  Nowlen  v.  Colt,  6  Hill.  461; 
Young  v.  Miles,  20  Wis.  615;  Warner  v.  Cushman,  31  III.  284;  Buffum  v. 
Meri-y,  3  Mason,  478;  Butterfleld  v.  Lathrop,  71  Pa.  St.  225;  Wood  v.  Poles, 
24  Pa.  St.  247;  Wilson  v.  Cooper,  10  Iowa,  565. 

Clark,  J.  The  defendants  in  this  case  are  judgment  creditors  of  William 
D.  Newman,  a  miller  operating  a  steam  flouring  mill  in  the  town  of  Bedford. 
Having  issued  executions,  they  levied  on  some  80  or  90  barrels  of  flour  and 
some  bran,  found  on  the  floor  of  Newman^s  mill.  The  plaintiffs  claimed  the 
property  levied  upon,  alleging  that  it  was  the  product  of  grain  by  them  deliv- 
ered to  and  held  by  Newman  as  their  bailee.  This  is  a  feigned  issue,  formed 
under  the  sheriff's  interpleader  act  to  determine  the  dispute.  The  plaintiff, 
who  are  farmers  residing  in  the  vicinity  of  Bedford,  brought  their  grain  to 
this  mill.  Ko  special  contract  or  arran^^ement  was  made  with  the  miller  by 
any  of  the  plaintiffs  when  they  delivered  their  wheat;  but  in  accordance  with 
the  practice  of  the  mill  in  all  cases,  except  where  wheat  was  at  once  paid  for, 
a  receipt  or  memorandum  was  given  in  the  following  form: 

"Crystal  Mills,  Bedford,  Pa.,  September  12,  1884. 

Beceived  from  D.  W.  Lee  Price.  Am*t. 

Pour  hundred  and  fifty-five  14-60  bushels  wheat,  455.14 

"       rye, 
•*       com, 

Two  hundred  and  fifty-five  12-32       "       oats,  255.12 

"       buckwheat, . 

For  use  of  self.  W.  D.  Newman." 

The  mill  was  not  arranged  to  keep  the  several  lots  of  grain  in  separate  par- 
cels. It  was  so  constructed  that  all  the  grain  delivered  into  it  was  hoisted  to 
the  second  floor,  emptied  into  a  sink  on  the  first  floor,  and  from  thence  car- 
ried by  elevators  into  a  bin  on  the  third  floor,  where,  at  times,  there  was  a 
large  accumulated  mass  of  wheat.  Newman  also  purchased  wheat  in  con- 
siderable quantities,  from  time  to  time,  which  was  delivered  into  the  mill, 
and  disposed  of  as  the  other  wheat.  This  promiscuous  commingling  of  the 
grain  into  a  common  mass  was  in  accordance  with  the  known  usage  of  the 
mill,  which  was  supplied  for  grinding  from  the  mass  of  the  wheat,  without 
any  discrimination  as  to  the  several  lots  or  parcels  in  which  it  was  received. 
The  miller  was,  of  course,  under  no  obligation  to  restore  to  the  plaintiffs  the 
specific  or  identical  wheat  which  he  received,  nor  the  product  of  it  ift  flour; 
indeed,  this,  owing  to  the  manner  in  which  the  basiness  was  conducted,  was 
practically  impossible. 

The  fundamental  distinction  between  a  bailment  and  a  sale  is  that  in  the 
former  the  subject  of  the  contract,  although  in  an  altered  form  is  to  be  re- 
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stored  to  the  owner,  while  in  the  latter,  there  ia  no  obligation  to  return  the 
specific  article;  the  party  receiving  it  is  at  liberty  to  return  some  other  thing 
of  equal  value  in  place  of  it.  In  the  one  case,  the  title  is  not  changed ;  in  the 
other,  it  is, — ^the  parties  standing  in  the  relation  of  debtor  and  creditor.  Thus, 
in  Norton  v.  Woodrtiff,  2  N.  Y.  153,  a  miller  agreed  to  take  certain  wheat 
and  to  give  one  barrel  of  superfine  flour  for  every  four  86-60  bushels  thereof; 
the  flour  to  be  delivered  at  a  fixed  time,  or  as  much  sooner  as  he  could  make 
it.  As  the  miller's  contract  was  satisfied  by  a  delivery  of  flour  from  any 
wheat,  the  transaction  was  held  to  be  a  sale.  But  in  If  allay  v.  Willis,  4  N. 
Y.  76,  wheat  was  delivered  ^nder  a  contract  "to  be  manufactured  into  flour," 
and  one  barrel  of  the  flour  was  to  be  delivered  for  every  four  15-60  bushels  of 
wheat.  This  transaction  was  by  the  same  court  held  to  be  a  bailment.  If  a 
party,  having  charge  of  the  property  of  others,  so  confounded  it  with  his 
own  that  the  line  of  distinction  cannot  be  traced,  all  the  inconvenience  of  the 
confusion  is  thrown  upon  the  party  who  produces  It.  Where,  however,  the 
owner^s  consent  to  have  their  wheat  mixed  in  a  common  mass,  each  remains 
the  owner  of  his  share  in  the  common  stock.  If  the  wheat  is  delivered  in 
pursuance  of  a  contract  of  bailment,  the  mere  fact  tliat  it  is  mixed  with  a 
mass  of  like  quality,  with  the  knowledge  of  the  depositor  or  l>ailor,  does  not 
convert  that  into  a  sale  which  was  originally  a  bailment,  and  the  bailee  of  the 
whole  mass,  of  course,  has  no  greater  control  of  the  mass  than  if  the  share  of 
each  were  kept  separate.  If  the  commingled  mass  has  been  delivered  on 
simple  storage,  each  is  entitled  on  demand  to  receive  his  share;  if  for  conver- 
sion  into  flour,  to  his  proper  proportion  of  the  product.  Cha»ew.  Wcuhbumf 
1  Ohio  St.  244;  Hutchinson  v.  Com.,  82  Pa.  St.  472.  It  makes  no  difference 
that  the  bailee  had  in  like  manner  contributed  to  the  mass  of  his  own  wheat, 
for,  although  the  absolute  owner  of  his  own  share,  he  still  stands  as  a  bailee 
to  the  others,  and  he  cannot  abstract  more  than  that  share  from  the  common 
stock,  without  a  breach  of  the  bailment,  which  will  subject  him,  not  only  to 
a  civic  suit,  but  also  to  a  crifninal  prosecution;  Hutchinson  v.  Com,,  82  Pa. 
St.  472.  But  where,  as  in  Chase  v.  Washburn,  supra,  the  understanding  of 
the  parties  was  that  the  person  receiving  the  grain  might  take  from  it,  or 
from  the  flour,  at  his  pleasure,  and  appropriate  the  same  to  his  own  use,  on 
the  condition  of  his  procuring  other  wheat  to  supply  its  place,  the  dominion 
over  the  property  passes  to  the  depository,  and  the  transaction  is  a  sale,  and 
not  a  bailment.  To  the  same  effect  are  hchindler  v.  Westox>er,  99  Ind.  395; 
Hichardson  v.  Olmstead,  74  111.  218;  Bailey  v.  Bensley,  87  111.  556,  and  John- 
ston v.  Browne,  87  Iowa,  200.  In  Lyon  v.  Lenon,  7  N.  £.  Eep.  311,  the  disr 
tinction  is  thus  stated:  ''If  the  dealer  has  the  right,  at  his  pleasure,  either  to 
ship  and  sell  the  same»  on  his  own  account  and  pay  the  market  price  on  de* 
roand,  or  retain  and  re-deliver  the  wheat,  or  other  wheat,  in  the  place  of  it, 
the  transaction  is  a  sale.  It  is  only  when  the  bailor  retains  the  right  from 
the  beginning  to  elect  whether  he  will  demand  the  re-delivery  of  his  property, 
or  other  of  like  quality  and  grade,  that  the  contract  will  be  considered  one  of 
bailment.  If  he  surrenders  to  the  other  the  right  of  election,  it  will  be  con- 
sidered a  sale,  with  an  option  on  the  part  of  the  purchaser  to  pay  either  in 
money  or  property,  as  stipulated.  The  distinction  is,  can  the  depositor,  by 
his  contract,  compel  a  delivery  of  wheat,  whether  the  dealer  is  willing  or  not  ? 
If  he  can,  the  transaction  is  a  bailment.  If  the  dealer  has  the  option  to  ps^y 
for  it  in  money  or  other  wheat,  it  is  a  sale."  This  distinction  is  drawn,  of 
course,  with  reference  to  cases  where  grain  is  deposited  in  amass,  as  in  grain 
elevators,  etc.  There  are  eases  in  which  the  doctrine  of  bailment  has  been 
carried  much  beyond  the  rule  recognized  in  the  cases  we  have  cited.  See  Sex- 
ton  V.  Graham,  53  Iowa,  181,  4  N.  W.  Rep.  1090,  and  Nelson  v.  Brown,  53 
Iowa,  555,  5  N.  W.  Rep.  719.  We  think,  however,  the  rule  recognized  in 
Chase  v.  Washburn,  supra,  and  Lyon  v.  Lenon,  supra,  is  a  safe  one,  and  is 
more  in  accord  with  the  well-settled  principles  of  the  law  relating  to  bailment. 
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But  in  the  case  at  bar  we  are  not  called  upon  to  say  what  would  be  the  ef- 
fect upon  the  transaction  if  Newman  had  authority,  in  the  regular  course  of 
dealing,  to  ship  or  sell  the  wheat  of  his  customers  on  his  own  account.  Un- 
doubtedly he  had  a  right  to  sell  of  the  grain  or  flour  to  the  extent  of  his  own 
share,  that  is  to  say,  what  he  contributed  to  the  common  stock  and  the  tolls 
to  which  he  was  entitled.  But  the  Jury  has  found  that  he  had  no  auth<Mity 
whatever  to  sell  or  to  abstract  from  the  common  stock  beyond  the  amount  to 
which  he  was  himself  entitled.  In  the  general  charge^  and  also  in  the  aa- 
swers  to  the  points  submitted,  the  learned  court  instructed  the  jurors,  in  the 
clearest  manner,  that  if  they  should  And  from  the  evidence  that  Newman,  by 
the  nature  of  his  dealings  with  the  several  plaintifCs,  had  acquired  such  do- 
minion over  their  wheat  as  authorized  him,  at  his  pleasure,  not  only  to  grind 
It  into  Hour,  but  also  to  sell  the  same  for  his  own  use,  the  transaction  must 
necessarily  be  treated  as  a  sale;  and  that,  in  that  event,  the  plaintiff  could 
not  recover.  This  instruction  was  repeated  with  marked  emphasis  seyeral 
times  during  the  progress  of  the  charge,  and  it  seems  quite  impoaaible  that 
the  jury  could  have  labored  under  any  misapprehension  as  to  the  nature  of  the 
inquiry  they  were  to  make.  The  verdict  of  the  jury  was  for  the  plaintiff,  and 
we  must  assume  the  facts  which,  it  is  plain,  the  jury  in  arriving  at  such  a 
verdict  must  have  found,  vi2.,  that  Newman  had  no  authority  to  sell  the 
grain  delivered  into  his  mill  under  the  arrangement  with  the  piaintiffs;  that 
is  to  say,  their  share  of  the  common  stock,  nor  the  flour  which  was  the  prodact 
thereof.  It  was  the  plain  duty  of  Newman,  however,  to  see  to  it  that  at  all 
times  tiie  mill  contained  wheat  or  flour  sufficient  in  amount  to  answer  all  de- 
mands under  the  bailment.  Failing  in  this,  he  was  derelict  in  duty,  and  lia- 
ble under  the  law  for  the  appropriation  and  conversion  into  his  own  use  of 
property  which  did  not  belong  to  him. 

Nor  do  we  see  that  the  court  committed  any  error  in  the  answers  to  the 
plaintiff's  points.  These  points,  according  to  the  general  practice,  were  based 
upon  an  assumption  of  facts,  tl)e  truth  or  falsity  6f  which  was  for  the  juty*  and 
the  law  was  stated  as  upon  a  finding  of  these  facts  by  the  jury.  They  were 
relevant  to  the  issue.  They  disclosed  clearly  the  specific  facts  assumed,  which 
were  fairly  and  reasonably  consistent  with  the  plaintiff's  theory  of  the  case 
upon  the  evidence,  and  the  opinion  of  the  court  thereon,  and  could  not  have 
had  any  weight  with  the  jurors  in  their  deliberations  unless  the  facts  assumed 
were  in  their  judgment  established  by  the  proofs.  The  points,  certainly,  were 
not  such  as  could  be  disregarded  by  the  court,  and  we  cannot  see  how  the  an- 
swers thereto  could  be  supposed  to  have  misled  the  jury. 

The  learned  court  defined  a  bailment  and  a  sale,  marking  the  distinguish- 
ing features  of  each,  and  as  the  nature  of  the  transaction  depended,  not  wholly 
upon  the  written  receipt,  but  in  part  on  verbal  evidence  as  to  the  m^hod  of  eon- 
ducting  the  business,  the  question  was  undoubtedly  one  proper  to  be  submitted 
to  the  jury.  The  court  instructed  the  jury,  that  if  certain  facts  existed  the 
transaction  was  a  sale,  otherwise  it  was  but  a  bailment.  And  the  question 
was  proper  for  the  jury  whether  or  not,  under  the  instructions  of  the  court, 
according  to  the  facts  as  the  jury  might  find  them,  the  transaction  was  a  bail- 
ment or  a  sale. 

On  a  careful  review  of  the  whole  case,  we  find  no  error,  and  the  Judgm^it 
is  affirmed. 
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KoTB.    A  itar  (*)  Indicates  that  the  case  referred  to  is  an 


ABATEMENT  ASTD  BE- 

VIVAL. 

Pleas  in  abatement,  see  Bands;  Oritninal 
Law, 

Death  of  defendant. 

1.  Under  Rev.  Code  Md.  art.  50,  g  146, 
providing  that  actions  for  personal  injuries 
and  slander  shall  not  suryive  against  an  ad- 
ministrator or  executor,  an  action  to  re- 
cover consequential  damages  for  an  assault 
and  battery  on  plaintifiF's  wife  is  not  main- 
tainable against  the  executrix  of  deceased, 
as  the  right  depends  upon  the  nature  of 
the  action,  and  not  upon  the  character  of 
damages  claimed. — Ott  v.  Kaufman,  (Md.) 
580.* 

Substitution  of  representatives. 

2.  Where  administrators  of  a  deceased 
defendant  allege  that  they  were  substituted 
without  notice  or  their  knowledge  and  con- 
sent, a  record  which  fails  to  show  how  they 
were  substituted  is  fatally  defective. — 
Townsend's  Appeal,  (Pa.)  800. 

3.  Code  Md.  1860,  art.  2,  §  1,  (Rev.  Code 
1878.  art.  64.  §  82,j  provides  that  no  action 
for  ejectment,  waste,  etc.,  shall  abate  by 
reason  of  the  death  of  the  parties.  Code 
1860.  art  75,  g  40,  (Rev.  Code  1878,  art.  64, 
g  102.)  proviaes  that  when,  in  a  suit  to  re- 
cover land,  or  in  which  the  title  is  involved. 
a  party  shall  die,  and  the  person  to  be  sub- 
stituted is  an  infant,  such  action  shall  not 
be  tried  during  such  infancy,  unless  the 
guardian  satisfy  the  court  that  the  trial 
would  benefit  the  infant,  but  the  action 
may  be  continued  during  infancy.  The 
defendant  in  an  ejectment  suit  died,  leav- 
ing minor  heirs,  who  were  made  parties, 
and  a  guardian  ad  AY«mwas  appointed,  who 
pleaded  their  infancy  in  abatement.  Plain- 
tiff demurred.  Held,  that  article  2,  g  1,  and 
article  75,  g  40,  being  formerly  sections  1 
and  2,  respectively,  of  chapter  80,  act  1785, 
and  being  both  re-enacted  in  the  Code  of 
18G0,  neither  has  superiority  over  the  other, 
and  they  must  be  construed  as  they  were 
in  the  act  of  1785, — the  second  section  as 
an  exception  to  the  first, — and  the  demur- 
rer was  properly  overruled,  and  a  contin- 
uance during  infancy  was  proper.— Tise  v. 
Shaw,  (Md.)  863. 
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Abstracts  o 

As  evidence  in  ejectm< 
2,8. 

Accessic 

Offspring   of   animals, 
gage8,  8. 

Account 

See  Executors  and  Ad\ 
Partiium,  Ij  PartnsriM 

actio: 

See,  also.  Abatement  and 
and  Battery;  Assume 
Oreditore'  Bill;  Deceit, 
ment;  False  Imprieannu 
If^unction;  Libel  and  81 
of  Actions;  Malicious  1 
damns;  Nuisance;  P< 
Pleading;  Replevin;  Spa 
Trespass;  Trover  and  C 

By  and  against 
Assignee  in  bankruptcy.  £ 
Corporations,  see  Corpora 
Executors  and  administn 

toors  and  Adminieirators, 
Municipalities,  see  Munici 

13-15. 

Partners,  see  Partnership, 

Form,  see  Eminent  Domai. 

For  rent,  see  Landlord  am 

On  bills  and  notes,  see  I 

menfs, 

bonds,  see  Bastardy,  4, 

leases,  see  Landlord  an* 

To  recover  baclc  usurious  i 

^•y,  8,  4. 

Form  of  action. 

1.  When  a  life-tenant 
man  sue  jointly  for  injury 
the  proper  action.— Mclnti 
land  Coal  Co.,  (Pa.)  808. 

Joinder  of  causes. 

2.  In  an  action  for  rent,  p 
upon  two  counts.  In  the  t 
was  made  upon  the  lease,  u 
stipulated  a  penalty  for  i 
rent    The  second  demand 
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occupation.  The  sum  demanded  in  each 
was  the  same  and  greater  than  the  penalty. 
BM,  that  there  was  no  misjoinder .—Wal^le 
T.  Bartlej,  (Pa.):3d8. 

AdTazLcement. 

Bee  Descent  and  DUtribnHon,  9,  8. 

Advene  Fossessioiu 

Bee  Eliectmmt;  Limitaiion  of  AcUam,  1-5. 
Affidavit. 

Proof  of.  see  Evidence,  5. 
To  form  issue  as  to  distribution  of  proceeds 
on  execution,  see  Execution,  9. 

Amendment. 

Of  deposition,  see  Depoeitum. 

ANIMALS. 

Insurance  of,  see  IneuTanee,  4. 

Trespass  by— Damages. 

The  damages  which  maj  be  appraised 
and  certified  under  section  2  of  the  New 
Jersey  '*Act  concerning  trespasses  by 
swine"  (Revision,  20)  are  only  such  as  have 
been  occasioned  by  the  swine  at  the  time 
of  the  trespass  for  which  they  were  dis- 
trained and  impounded,  and  such  as  are 
visible  to  the  appraisers,  and  can  be  de- 
termined without  the  intervention  of  proof 
by  witnesses,  etc.— Warne  v.  Oberly,  (N. 
J.)  146. 

APPEAL. 

See.  9Xbo,' Criminal LatD,  8,  9;  New  TridL 

From  assessment  of  damages  in  condem- 
nation proceedings,  see  Eminent  Do- 
main, 7. 

In  insolvency  proceedings,  see  IneoUoen- 
cy,  5. 

Review,  questions  of  fact,  see  Intoxicating 
Liquors,  5. 

Time  of  taking,  see  Cfriminal  lav,  8,  9. 

When  lies. 

1.  Act  1882,  Md.  c.  855,  provides  for  the 
institution  of  proceedings  by  a  landlord 
against  his  tenant  to  recover  possession  of 
leased  premises,  before  a  Justice  of  the 
peace.  Plaintiff  sued  his  tenant  for  the 
possession  of  rented  property,  and  recov- 
ered judgment.  Defendant  appealed  to  the 
circuit  court.  Jleid,  that  as  the  Justice  of 
the  peace  had  Jurisdiction,  and  an  appeal 
lay  to  the  circuit  court,  the  Judgment  of 
that  court  was  final,  and  no  appeal  lies 
from  that  court— Burrell  v.  Lamm, (Md.) 56. 
From  police  courts. 

2.  Act  N.  J.  1886,  p.  289,  §  23,  relating  to 
boards  of  health,  provides  for  a  summary 


proceeding  before  the  police  Justice  to  re- 
cover the  penalty  for  violating  an  ordi- 
nance of  the  board.  Held,  that  such  pro- 
ceeding is  not  a  civil  case  for  the  Tiolatioii 
of  an  ordinance  within  the  meaning  of  the 
Newark  city  charter,  §  56,  granting  appeals 
in  such  cases  from  the  jndgment  of  the 
police  Justice.— 8Ute  v.  Board  of  Health  of 
City  of  Newark,  (N.  J.)  181. 

Requisites — ^Agreement  to  perfect. 

8.  On  a  question  of  fact  as  to  what  agree- 
ments were  made  between  the  parties,  rel- 
ative to  the  perfecting  of  an  appeal,  the 
affirmative  of  the  issue  is  upon  the  appel- 
lants; and  where  two  witnesses  of  eqoal 
credibility,  having  the  same  means  of 
knowledge,  arrive  at  different  conclusions, 
the  affirmative  cannot  be  said  to  have  been 
proven.—Orise  v.  Lanahan,  (Md.)942. 

Time  of  taking. 

4.  The  accounts  of  township  supervisors 
for  the  year  ending  March,  lo85,  were  set- 
tled bv  the  auditors,  whose  report  was  en- 
tered In  the  township  book  under  date  of 
April  18.  1885.  This  report,  without  date, 
was  published  in  two  county  papers,  issued 
April  16th.  On  May  8th  a  copy  was  filed 
in  the  office  of  the  clerk  of  quarter  sessions, 
and  next  day  with  the  township  clerk.  On 
May  8th  a  citizen  and  tax-payer  'of  the 
township  appealed  on  its  behalf  from  the 
decision  of  the  auditors.  Held,  that  this 
appeal  was  within  the  time  prescribed  bj 
law,  and  that,  in  the  absence  of  clear  eri- 
dence  of  fraud  or  mistake,  the  date  affixed 
to  such  reports  is  conclusive  in  determin- 
ing whether  an  appeal  is  in  time  or  not— 
Township  of  Shibpen  v.  Burlingame,(Pi.) 
547;  Township  of  Shippen  ▼.  Lewis,  (Ps.i 
548. 

5.  Under  rule  2  of  the  court  of  appedi 
of  Maryland,  as  amended  by  rule  97.  whicb 
provides  that  the  time  for  the  transmissioB 
of  the  record  runs  from  the  date  of  order 
allowing  the  writ  of  error,  a  writ  will  not 
be  dismissed  where  Judgment  was  rendered 
April  1st,  the  petition  for  the  writ  filed  on 
the  11th,  allowed  on  June  18th.  and  trans- 
mitted to  the  court  of  appeals  September 
5th.— Qamble  v.  Sentman.  (Md.)  5^ 

Practice — Transmission  of  record. 

6.  An  appeal  from  an  order  in  which  ths 
record  is  not  sent  to  this  court  for  mor« 
than  a  year  after  the  order  was  passed,  is 
the  absence  of  fault  or  neglect  in  the  clerk, 
and  where  it  also  appears  to  have  been  due 
to  the  action  of  appellant,  will  be  dis- 
missed.—Crise  V.  Lanahan,  (Md.)842. 

From  courts  of  probate. 

7.  Under  Revision  N.  J.  p.  768,  §  8.  the 
orphans'  court  has  full  power  and  author 
ity  to  hear  and  determine  all  controversiH 
respecting  the  fairness  of  inventorie> 
Where,  therefore,  on  appeal  from  an  ordti 
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Civil  action— Instructions. 

1.  The  court  charged  that  if  the  Jury 
found  that  plaintiff's  testimony,  as  corrob- 
orated by  two  witnesses,  outweighed  de- 
fendant's, uncorroborated,  and  the  wit- 
nesses were  all  e(][ually  credible,  the  pre- 
ponderance was  with  plaintiff,  and  he  bad 
proven  Uie  assault  as  claimed  on  his  own 

Sound.     Held  not  error. —  Lillibridge  v. 
urber,  (Conn.)  850. 

2.  The  court  charged  that  the  place 
where  the  assault  was  committed  was  im- 
material, provided  it  was,  as  In  this  case 
conceded,  within  the  Jurisdiction  of  the 
court.  Held  not  error;  there  being  noth- 
ing to  show  in  any  manner  that,  because  of 
the  place,  the  act  was  Justifiable.— Id. 

ASSIGNMENT. 

Of  patent,  by  partner,  see  PartMTthip,  8. 

Equitable— Enforcement. 

1.  An  equitable  assignment  of  a  definite 
part  of  the  monevs  to  be  raised  on  an  exe- 
cution upon  a  Judgment  at  law  will  be  pro- 
tected and  given  effect  to  by  the  court  out 
of  which  the  execution  issued. — Brown  v. 
Dunn,  (N.  J.)  149. 

2.  When  it  has  been  proven  to  the  satis- 
faction of  a  court  that  there  has  been  an 
assignment  of  funds,  while  the  same  are 
in  court,  by  claimants  under  its  Jurisdic- 
tion, such  court  has  ample  power  to  carry 
out  such  assignment  by  proper  order. — 
Crise  v.  Lanahan,  (Md.)  342. 

ASSIGNMENT  FOR  BENEFIT 
OF  OBEDITOBS. 

See,  also,  Bankruptcy;  Fraudulent  Convey' 
ances;  Insolvency, 

Sfifeot— Law  of  domicile. 

1.  An  assignment  by  a  citizen  of  one 
state  of  personal  property  situate  in  an- 
other state,  when  properly  recorded,  takes 
effect  from  its  date,  and  passes  the  title 
fully  for  all  purposes.  The  law  of  the 
domicile  regulates  the  transfer  of  personal 
property.— Smith's  Appeal,  (Pa.)  894.* 
Seoured  creditors. 

2.  On  bill  to  restrain  an  assignee  from 
disposing  of  property  covered  by  mort- 
gages to  Its  full  value,  respondent  claimed 
that,  whatever  the  liens  upon  the  debt- 
or's estate,  the  latter  had  the  right  to 
make  assignment  for  tbe  equal  benefit  of 
creditors,  and  the  assignee  power  to  dis- 
pose of  the  assets  in  disregard  of  such  in- 
cumbrances. Held  that,  as  an  assignor 
cannot  destroy  liens  of  his  own  creation 
bv  making  an  assignment  for  the  benefit  of 
his  other  creditors,  bis  assignee  disposes 
of  the  property  covered  by  such  liens  at 


his  peril.— Amett  ▼.  Trimmer.  (N.  J.)  487. 
8.  Mortgagees  had  notice  of  an  assign- 
ment of  the  stock  of  goods  covered,  and  of 
its  inadequacy,  and  did  not  interpose  un- 
til after  sale  of  part  of  the  property,  of 
which  they  also  had  notice.  Held,  that  the 
assignee  will  be  permitted  to  retain  from 
the  amount  in  his  hands  costs  actually  in- 
curred by  him  in  the  sale.— Id. 

ASSUMPSIT. 

Money  had  and  received,  overpayments, 

see  Frauds,  Statute  of,  8. 
When  lies,  see  Covenant,  Actum  of. 

Privity  of  contract. 

1.  Assumpsit  will  lie  for  money  received 
from  plaintiff's  guardian,  for  plaintiff's 
use,  and  an  instruction  that  there  was  no 
privity  between  the  parties  to  the  suit  is 
properly  refused.— Pugh  v.  Powell,  (Pa.) 

Damages — Province  of  jury. 

2.  Under  a  building  contract,  the  value 
of  extra  work  done  and  materials  provided 
was  to  be  ascertained  by  the  valuation  of 
the  architect.  In  an  action  to  recover  a 
balance  due  under  the  contract,  it  appeared 
that  the  architect  had  given  diff^erent  valu- 
ations to  both  parties.  Held,  that  both 
valuations  were  properly  submitted  to  the 

ury  to  say  whicn  was  the  correct  one.— 
'eystone  Brewing  Co.  v.  Walker,  (Pa.)650. 

ATTAOHMBNT. 

See,  also.  Garnishment, 
Property  subject  to,  see  /atoxteoeM^  Lif- 
uors,  16. 

Fund  in  court  , 

1.  Money  paid  into  the  clerk's  office  by 
order  of  court,  in  a  suit  pending  between  i 
U.  and  others,  and  claimed  by  H..  is  sub- 
ject to  attachment/it  the  suit  of  a  creditor  I 
of  H. ;  and,  on  petition  of  such  creditor,  the 
chancellor  will  order  the  money  to  be  re- 
tained in  court,  to  be  applied  to  the  satis- 
faction of  any  judgment  which  may  go 
against  H.  in  the  attachment  proceedings, 
subject,  however,  to  the  rights  and  equiiW 
of  the  parties  to  the  original  suiL — ^Trotter 
V.  Lehigh  Zinc  &  Iron  Co.,  (K.  J.)  25. 

Uen  —  Subsequent  oonveyanoe   by 
debtor. 

2.  An  attachment  havinj?  been  issued 
against  a  debtor,  the  sheriff  levied  on  his 
interest  in  lands  conveyed  to  his  wife,  bnt 
for  which  he  had  supplied  the  parchase 
money.  The  debtor  and  his  wife  subse- 
quently conveyed  the  lands  to  one  of  the 
defendants,  who  had  full  knowledge  of  the 
attachment.  On  a  bill  filed  to  set  aside  the 
conveyance  as  fraudulent,  Md,  that  the 
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debtor's  interest  in  tlie  lands  was  held  bj 
the  law  under  the  attachment,  and  that  no 
title  passed  to  said  defendant  by  virtue  of 
the  conveyance  to  him. —  Leathwhite  v. 
Bennet,  (N.  J.)29. 

Attorney  and  Client. 

Attorney's  authority  to  admit  service,  see 

Corporations,  8. 
l^otice  to  attorney,  see  Notice, 

AUCTION  AND  AUOTION- 
EEIL 

Advances  on  goods  fraudulently  pur- 

ohased. 

An  auctioneer  who  receives  for  sale  goods 
fraudulently  purchased  by  another,  but  has 
DO  notice  of  the  fraud,  and  in  ^ood  faith 
advances  money  on  them,  acquires  a  title 
against  the  vendor.— Higgins  v.  Lodge, 
(Hd.)  846. 

Auditor. 

See  Rfiference,  1,  2. 

Baggaga 

Liiability  for  loss,  see  CarHer$,  6-8, 

BAIL. 

In  oivil  aotions. 

1.  Under  R.  L.  Vt.  g  948.  providing  for  a 
recognizance  conditioned  for  the  payment 
of  a  Judgment  in  default  of  the  principal's 
appearance,  the  liability  is  limited  to  the 
amount  of  the  Judgment,  and  the  recog- 
nizance is  not  irregular  though  it  be  for  a 
larger  amount  than  the  Judgment — Wor- 
then  V.  Prescott,  (Vt.)  690. 

Surrender  of  debtor. 

2.  Under  R.  L.  Vt.  §  1468,  the  bail  has  a 
right,  on  the  return  dav  of  a  writ  of  capias, 
to  surrender  his  principal  in  discharge  of 
himself. — Id. 

3.  Under  R.  L.  Vt.  g  1469,  upon  the  sur- 
render of  a  principal  by  his  oail,  it  is  the 
duty  of  the  justice  to  commit  him  to  Jail, 
pending  a  continuance,  unless  he  procures 
bail.— Id. 

BAILMENT. 

See,  also.  Carriers;  Pledge. 

What  constitutes. 

Plaintiffs  delivered  wheat  at  a  mill,  and, 
according  to  the  custom  of  the  mill,  the 
wheat  went  in  with  other  wheat.  Receipts 
were  given  by  the  miller  showing  it  was 
received  for  the  use  of  plaintiffs.  After- 
wards the  sheriff  levied  on  a  lot  of  flour 
and  bran  in  the  mill,  on  execution  against 
the  miller.    Plaintiffs  claimed  it  as  theirs. 


and  on  an  interpleader  issue  between  them 
and  the  attaching  creditors,  the  Jury  found 
for  plaintiffs.  liefd,  that  the  finding  for 
plaintiffs  necessarily  inplied  a  finding  that 
the  transaction  was  a  bailment,  and  not  a 
sale,  which  was  a  anestion  of  fact  for  the 
Jury.— Bretz  v.  Diehle,  (Pa.)  893.* 

BANKBTJPTOY. 

See,  also,  Assignment  for  Benefit  of  OredO' 
ore;  Fraudulent  Conveyances;  Insoheney. 

Action  by  assignee — ^Limitation. 

Rev.  St.  U.  8.  p.  975,  §  6057,  provides  that 
no  suit  in  equity  shall  be  maintained  be- 
tween an  assignee  in  bankru[)tcy  and  one 
claiming  an  adverse  interest  in  any  prop- 
erty, or  ri^ht  to  property,  transferable  to 
or  vested  m  the  assignee,  unless  brought 
within  two  years  from  the  time  the  cause 
of  action  accrued  for  or  against  such  as- 
signee. Defendant  sold  some  land,  and  re- 
ceived half  the  purchase  money,  but  the 
vendee  refused  to  pay  the  balance  when 
due,  and  four  years  later  went  into  bank- 
ruptcy. Four  years  after  his  appointment 
his  assignee  sued  for  specific  performance. 
Held,  that  the  act  of  conjrress  was  an  ade- 
quate reply  to  such  a  bin,  and  conclusive, 
unless  the  assignee  can  relieve  himself  by 
showing  circumstances  preventing  its  ap- 
plication to  him.  and  an  amendment  of  de- 
fendant's answer  setting  np  this  defense 
should  have  been  allowed.— Ruff's  Appeal, 
(Pa.)  668. 

BANKS  AND  BANKING. 

Checks,  see  Ifegoiiable  Instruments,  6-8. 

Deposits — Misappropriation. 

A  trustee,  authorized  to  receive  trust 
money  in  his  co-tru8tee*s  absence,  indorsed 
a  check  pavable  to  both,  as  if  he  were  sole 
trustee,  ana  it  was  credited  to  him  as  such, 
in  bank.  He  then  gave  S.  a  check  on  this 
fund,  to  pay  a  debt  which  he  owed  in  an- 
other capacity.  The  trustee  check  was  re- 
fused, when  presented  to  the  drawee  for 
payment,  because  indorsed  by  but  one  trus- 
tee. The  trustee,  by  agreement  with  his 
bank,  then  added  his  co-trustee's  name  to 
the  indorsement  of  the  trustee  check,  and 
to  the  signature  of  the  check  to  S.,  and 
opened  the  account  in  the  Joint  trustees' 
names.  Held,  that  the  trustee's  bank  had 
notice  of  the  misappropriation  of  the  trust 
funds,  and  that,  by  paying  the  check  to 
S.,  it  became  a  party  to  the  wrong,  and  lia- 
ble therefor.— Swift  v.  Williams,  (Md.) 885. 

BASTASDT. 

Criminal  prosecution — Evidence. 

1.  Defendant  introduced  evidence  to 
show  that  the  prosecutrix  was  married,  and 
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alto  tbat  she  MBtlfled  before  the  magistrate 
that  she  was  not  married.  Held,  it  appear- 
ing that  she  had  contracted  a  marriage  in 
Ohio  while  under  age,  that  the  statutes  and 
laws  of  Ohio  were  admissible  for  the  pur- 
pose of  showing  that  the  marriage  as  con- 
tracted was  invalid.— -Easley  v.  Common- 
wealth, (Pa.)  220. 

2.  The  physician  who  attended  the  pros- 
ecutrix was  permitted  to  testify  to  declara- 
tions as  to  the  paternity  of  the  child  made 
by  prosecutrix  while  in  labor,  although  the 
physician  was  not  certain  that  she  was  in 
extremity  Held  not  error,  where  the  Jury 
were  instructed  that  they  were  only  to  con- 
sider the  declarations  if  they  belieyed  them 
to  have  been  made  by  prosecutrix  while  in 
extremis,  and  that  at  tne  time  of  making 
them  she  believed  herself  to  be  in  peril,  and 
not  likely  to  survive. -^Id.* 

8.  An  instruction  that  a  wife,  during 
coverture,  cannot  bastardize  her  own  child, 
and  that  neither  she  nor  her  husband  can 
testify  as  to  the  latter' s  non-access;  but  if 
the  Jury  are  satisfied  of  such  non-access 
beyond  a  reasonable  doubt  they  can  then 
consider  the  wife's  testimony  as  to  the 
child's  paternity,  is  not  erroneous.— Id. 

Aotion  on  bond. 

4.  Where  it  is  charged  that  a  voluntary 
bond  has  been  given,  irregularities  in  pro- 
ceedings under  the  statute  are  irrelevant 
in  an  action  on  the  bond.— Township  of 
Bordentown  v.  Wallace.  (N.  J.)  267. 

6.  A  joint  plea  of  the  infancy  of  one  de- 
fendant in  an  action  on  a  joint  and  several 
bastardy  bond  is  bad  in  substance,  as  in 
proceeaings  under  the  bastardy  act  the  in- 
fancy of  the  reputed  father  is  no  defense, 
when  he  is  legally  chargeable  in  exonera- 
tion of  the  public— Id. 

BiU  of  Lading. 

Bee  Carriers,  3. 

Bills  and  Notes. 

See  Negotiable  Instruments, 

BONDS. 

Bee,  also.  Principal  and  Surety,  2,  8. 

For  support  of  bastard,  see  Bastardy,  4,  0. 

Action  on — Pleas  in  abatement. 

1.  A  joint  plea  of  the  infancy  of  one  de- 
fendant in  an  action  on  a  joint  and  several 
bond  is  bad  on  demurrer. — Township  of 
Bordentown  v.  Wallace,  (N,  J.)  267. 

2.  In  an  action  on  a  joint  and  several  bas- 
tardy bond,  a  joint  plea  of  duress  of  unlaw- 
ful imprisonment  of  one  defendant  is  bad 
where  the  relationship,  such  as  father,  sou, 
etc,  is  not  averred  in  the  plea.— Id. 


BRIDOBS. 

Liability  for  defects,  see,  also,  TVmmijl 

Knowledge  of  defects* 

Plaintiff,  knowing  that  a  certain  plank 
in  a  bridge  was  defective,  chanced  to  step 
upon  it  in  crossing  the  bridge,  and  'wms  in- 
jured by  the  plank  giving  way  with  him. 
Meld,  in  an  action  for  damages,  that  fats  pre- 
vious knowledge  of  the  defect  in  the  plank 
in  nowise  compromised  him,  and  that  the 
bridge  company  could  not  avoid  the  re- 
sponsibility arising  from  its  own  neglect 
bv  charging  the  plaintiff  with  knowledge 
or  that  negligence. — Monongahela  Bridge 
Co.  V.  Bevaid.  (Pa.)  675.* 

BXTTLDINa  AND  liOAN  AS- 
SOCIATIONS. 

Imposing  fines. 

1.  Building  associations  incorporated  un- 
der the  general  Pennsylvania  law  of  1850, 
having  no  special  power  to  impose  fines, 
can  do  so  only  in  the  exercise  of  their  gen- 
eral right  to  enact  suitable  by-laws  fur  their 
government.  The  validity  of  a  by-law  im- 
posing fines  enacted  by  such  a  building  as- 
sociation depends  upon  whether  the  fines 
imposed  are  or  are  not  reasonable. — Lynn 
V.  Freemansburg  Building  &  Loan  Ass'n. 
(Pa.)  537. 

2.  A  by-law  providing  that  every  stock- 
holder neglecting  to  pay  his  monthly  dues 
aud  interest  **sball  forfeit  and  pay  the  ad- 
ditional sum  of  ten  cents  monthly  on  each 
and  every  dollar  due  by  him, "  gives  a  right 
to  impose  a  fine  that  is  cumulative,  t.  e.,  to 
be  imposed  upon  the  aggregate  amount  of 
all  money  due  at  the  end  of  each  month,  no 
matter  for  what  cause,  and,  as  such,  it  is 
oppressive,  extortionate,  and  unreasona- 
ble, and  therefore  invalid.— Id. 

8.  Pennsylvania  act  of  April  10, 1879.  g  6, 
(P.  L.  17,)  providing  that  the  fines  or  penal- 
ties imposed  bv  building  associations  for 
non-payment  of  dues,  interest,  etc..  **shall 
not  exceed  two  per  cent,  per  month  on  all 
arrearages, "  does  not  apply  to  associations 
incorporated  prior  to  tne  passage  of  that 
act  who  have  not  acceptea  the  provisions 
thereof. — Id. 

4.  A  stockholder  in  a  building  associa- 
tion gave  it  a  mortgage  to  secure  certain 
loans  to  him,  for  which  his  stock  was  also 
deposited  as  collateral.  Being  threatened  ' 
with  forfeiture  of  his  stock  under  the  by-  i 
laws,  he  subsequently  paid  the  association 
a  sum  necessary  to  square  his  accounts, 
and  pay  all  his  dues,  interest,  and  fines. 
This  money  was  applied  in  part  to  the  pav- 
ment  of  the  fines  alleged  to  be  due  under  the 
by-laws.  Subsequently  the  stockholder 
again  became  in  default.  The  association 
having  forfeited  his  stock,  and  proceeded 
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by  wvrtfatiM  on  the  mortgage,  liM  that,  as 
the  fines  imposed  were  illegal  and  void,  the 
fltockbolder  was  not  estopped  by  his  pajr- 
ment  from  demanding  that  the  sum  paid 
by  him.  and  applied  to  these  fines,  should 
be  credited  on  tne  amount  due  on  the  mort- 
gage.—Id- 

OASBIEBS. 

Contract  of  shipment. 

1.  The  plaintiff  telephoned  the  defend- 
ant for  an  all-rail  rate,  and  received  a  90- 
cent  rate.  The  next  day  it  shipped  the 
goods,  and  sent  with  them  to  the  aepot  an 
ordinary  dray -ticket  The  judge  charged 
that  the  sending  of  this  ticket  without  any 
designation  that  the  freight  was  to  go  by 
an  all-rail  route  was  a  contract  that  ft 
should  go  in  the  ordinary  way,  and  a  rev- 
ocation of  the  telephone  contract.  HM 
a  proper  charge.— Hostetter  v.  Baltimore 
&  O.  R.  Co.,  (Pa.)  609. 

2.  The  bill  of  lading  signed  by  the  de- 
fendant was  an  ordinary  bul  of  lading,  and 
contained  no  conditions  that  the  goods 
were  to  be  shipped  all-rail,  and  the  Judge 
charged  the  jury  the  bill  of  lading  gave  the 
defendant  tbe  option  of  shipping  by  any 
proper  route.  HM,  to  be  a  proper  instruc- 
tion.—Id. 

8.  In  an  action  against  a  railroad  com- 
pany for  losing  goods  shipped  by  it,  plain- 
tiff asked  the  court  to  charge  that  a  bill  of 
lading  on  its  face  was  but  a  memorandum, 
and  not  in  form  a  contract  inter  partes,  and 
oral  testimony  might  be  received  to  show 
the  real  contract;  which  was  refused.  HM 
not  error.— Id. 

Delivery  to  wrong  person. 

4.  Plaintiffs  shipped  bv  defendant's  road 

foods  consigned  to  A.  d,,  in  Washington, 
defendant  could  find  no  one  of  that  initial, 
but  found  one  L.  B.,  and  learning  from 
plaintiff's  affent  that  he  had  sola  some 
floods  to  L.  S.,  delivered  the  goods  to  him. 
Held,  that  defendant  "was  liable  for  the 
goods.— Wernwag  v.  Philadelphia,  W.  & 
B.  R  Co.,  (Pa.)  888. 

Injuries  to  passengers. 

5.  Plaintiff  was  injured  in  passing  from 
defendant's  waiting-room  to  the  ferry-boat 
by  a  swinginsT  door  striking  against  him. 
Held,  that  as  the  door  was  an  ordinary  one, 
in  plain  view,  and  not  part  of  defendant's 
machinery  for  transportation,  plaintiff 
must  prove  his  allegations  of  negligence. 
— Hayman  v.  Pennsylvania  R  Co.,  (Pa.) 
815.* 

Loss  of  passengers'  eflfects. 

0.  By  the  sale  of  a  ticket  to  a  passenger, 
a  railroad  companv  is  liable  for  his  safe 
transportation  and  reasonable  personal 
baggage,  but  not  for  merchandise  oelivered 
by  him  as  baggage,  without  clear  proof  of 


an  agreement  to  that  effect.— Blumenthal 
V.  Maine  Cent.  R.  Co.,  (Me.)  e05. 

7.  A  passenger  presentinff  a  valise  to  the 
baggage-master  in  the  ordinary  way  to  be 
checked,  represents  by  implication  that  it 
contains  his  personal  baggaee,  and  if  it  in 
fact  contains  merchandise,  he  is  guilty  of 
such  legal  fraud  as  to  absolve  the  carried 
from  liability  for  failure  to  transport  it.— 
Id. 

8.  Nor  is  the  company  rendered  liable 
because  there  is  evidence  tending  to  show 
that  baggage-masters  at  other  stations  on 
the  same  line  had  previously  checked  the 
same  valise,  with  a  knowledge  of  its  con- 
*tents.— Id. 

Cemeteries. 

Exemption  from  taxation,  see  Taxation,  "L 

OESTIORABI. 

Before  final  Judgment. 

Where  the  record  brought  up  by  writ  of 
tirUorari  shows  upon  its  face  that  no  final 
lodgment  has  been  entered  in  the  court  be- 
low, and  that  the  cause  is  still  pending 
there,  the  writ  will  be  quashed.— Macrum 
V.Jones.  (Pa.)  817. 

CharitleB. 

Exemption  from  taxation,  see  Taxaiion,  8,4. 

OHATTEIi  MOBTOAOES. 

Foreclosure,  exemptions,  see  BxemptUmi, 

Description. 

1.  A  mortgage  was  executed  upon  a  stock 
of  goods,  and  chattels  used  in  carrying  on 
the  business,  and  the  evidence  showed  that 
a  horse,  wagon,  sleigh,  and  harness  were 
used  in  sucn  business.  Held,  that  such 
chattels  were  included  in  the  mortgage. — 
Arnett  v.  Trimmer,  (N.  J.)  487. 

Beoeivers— Belease  of  property. 

,2.  A  receiver  appointed  under  a  chattel 
mortgage  contracted  with  the  mortgagor 
that  certain  property  covered  by  the  mort- 

?:Rge  should  be  the  mortgagor's  in  payment 
or  services  rendered.  Held,  that  this  con- 
tract was  binding  upon  the  mortgagee.— 
Ayers  v.  Hawk,  (N.  J.)  744. 

Title  to  increase  of  property. 

8.  Under  Code  Md.  art.  24,  §g  29,  89,  pro- 
viding that  a  chattel  mortgage  duly  sworn 
to  and  recorded  has  the  same  effect  m  trans- 
ferring title,  though  the  mortgagor  remain 
in  possession,  as  if  the  mortgagee  had  been 
put  in  possession  of  the  mortgaged  prop- 
erty, the  title  to  the  offspring  of  animals 
included  in  such  a  chattel  mortgage  is  in 
the  mortgagee.—Cahoon  v.  Miers,  (Md.) 
278.* 


Digitized  by 


Qoo^^ 


904 


INDEX. 


Checks. 

See  Negotiable  Instruments,  6-8. 

Common  Drunkard. 

Rhode   Island   statate,  see    ConstUutionai 
Law,  10, 11. 

Composition  with  Creditors. 

See  Insolvency,  4, 

Compromise. 

Offer  of,  as  evidence,  see  EvitUnoe,  4 

Conflict  of  Laws. 

Transfer  of  personal  property,  see  Assign- 
ment  for  Benefit  oj  Ureditors,  1. 

CONSPIRACY. 

Ciyll  action— Joint  defense. 

In  an  action  against  a  father  and  son  for 
fraudulently  conspiring  to  defraud  the 
father's  creditors  by  a  collusive  Judgment, 
an  instruction  that,  for  plaintiff  to  recoi'er, 
the  jury  must  find  that  both  the  defendants 
were  guilty  of  fraud,  is  proper.— Collins  v. 
Cronin,(Pa.)869. 


CONSTITXTnONAL  LAW. 

See,  also,  Intoxicating  Liquors,  1-8. 

Local  and  special  laws. 

1.  The  New  Jersey  act  of  May  28, 1886, 

E.  869,  which  authorizes  the  boards  of  f ree- 
olders  in  the  respective  counties,  except 
such  counties  as  have  road  boards,  to  lay 
out,  open,  and  improve  a  public  road  in 
each  of  the  counties  in  this  state,  is  uncon- 
stitutional, because  one  county  is  excepted 
from  its  operation. — State  v.  County  of 
Hudson.  (N.  J.)  185. 

2.  Const.  Pa.  art.  8,  §  7,  prohibits  the 
passing  of  local  or  special  laws  by  the  gen- 
eral assembly.  Act  of  June  25,  1885,  pro- 
vides for  the  collection  of  taxes  in  the  bor- 
oughs and  townships  of  the  state,  and  the 
last  clause  provides  that  **this  act  shall  not 
apply  to  an  V  taxes,  the  collection  of  which 
is  regulated  by  a  local  law.  **  There  were 
and  are  several  special  laws  relating  to  the 
collection  of  school  taxes  in  various  parts 
of  the  state.  Held,  that  the  act  of  1885 
was  a  general  law,  applying  to  the  whole 
state,  except  in  so  far  as  obstructed  by  spe- 
cial laws  passed  prior  to  the  new  constitu- 
tion, and  was  not  repugnant  thereto. — 
Evans  v.  Phillipi.  (Pa.)  680. 

8.  Const.  Pa.  art.  8,  S  7,  cl.  27,  provides 
that  the  legislature  shall  not  enact  a  special 


law  by  the  partial  repeal  of  a  general  one. 
Article  9.  §  1,  provides  that  taxes  shall  N 
levied  and  collected  under  general  laws. 
The  act  of  June,  1885.  provides  for  the  col- 
lection of  taxes  in  boroughs  and  towai. 
but  by  the  concluding  clause  "iras  not  to 
apply  to  taxes  whose  collection  is  legalated 
by  a  local  law.  Held,  that  the  law  wss 
general  and  not  repugnant  to  the  constitu- 
tion.—Id. 

ExohiMTe  privileges. 

4.  The  New  Jersey  act  of  May  3,  1880. 
providing  that  any  railroad  company  whose 
road  is  constructed  at  any  seaside  resort 
not  exceeding  four  miles  in  length,  etc 
shall  be  exempted  from  the  provision  of 
the  act  of  February  12, 1874.  (RoTtsion.  pi 
948,  §160,)  antborizing  the  appointment  of 
a  receiver,  etc.,  of  any  company  failing  to 
run  Its  trains  on  any  part  of  its  road  for  10 
days,  is  repugnant  to  Const.  N.  J.  art.  4.  ^ 
7,  prohibiting  the  granting  of  ezcliisiv€ 
privileges,  immunities,  and  franchises.— b 
re  Delaware  Bay  &  C.  M.  R.  Co.,  (N.  J.) 
261. 

Taxation. 

6.  Act  N.  J.  March  8. 1854,  incorporating 
the  Plainfleld  Fire  Department  and  author 
izingthe  members  to  aetermine  theamooot 
necessary  for  its  maintenance,  and  reqojr- 
inff  that  the  assessor  shall  return  a  list  of 
buildings,  etc.,  with  an  assessment  on  eacii 
building  proportionate  to  its  liability  to  in- 
jury by  fire,  is  of  the  nature  of  a  property 
tax,  and  being  obnoxious  to  the  oonstitn- 
tional  reauirement  that  "property  shall  be 
assessed  for  taxes  under  general  laws  and  i 
by  uniform  rules  according  to  its  true  ' 
value, "was  immediately  repealed  by  the 
adoption  of  that  requirement  as  an  amend- 
ment to  the  constitution. — State  t.  8mitli. 
(N.J.)  821. 

6.  The  tax  imposed   under   N.   J.   set 
March  8. 1854,  conferring  on  the  court  gen- 
eral jurisdiction  to  enforce  assessments  an- 
der  the  general  tax  law.  cannot  be  main- 
tained or  imposed  by  the  conrt  under  the 
act  of  March  28, 1881.  (Supp.  Revision.  601) 
because  the  Plainfleld  Fire  ]>epartment  is  s    i 
private  corporation,  and  not  a  political  cor-     ' 
poration  or  division  of  the  state,  and  so  the 
grant  of  the  power  of  taxation  to  it  was  not    i 
within  the  power  of  the  legislature.— Id. 

7.  The  Pennsylvania  act  of  June  10^ 
1881,  prohibiting  peddling  without  a  li- 
cense, and  the  ordinance  of  the  city  of 
Pittsburgh  approved  December  4«  1886,  ire 
not  in  conflict  with  Const.  Pa.  art.  9,  §  1. 
which  provides  that  all  taxes  shall  be  aiii- 
form  upon  the  same  class  of  subjectSw— 
Kneeland  v.  City  of  Pittsburgh,  (Pa.)«57. 

Due  process  of  law. 

8.  Const.  U.  S.  art.  14,  §  1,  provides  ihst 
no  state  shall  deprive  any  person  of  prop- 
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2rty  without  due  process  of  law.  Held, 
:hat  an  ordinance  prohibiting  the  erection 
>f  fr^me  buildin  s  within  certain  limits  of 
i  borough  did  not  violate  this  section.— 
Klinger  v.  Bicket.  (Pa.)  655. 

9.  Plaintiffs  were  manufacturers  of  eleo- 
xiargarine.  They  were  indicted  for  its 
nanufacture  and  sale  contrary  to  the  pro- 
visions of  the  Pennsylvania  act  of  May  21, 
1885.  entitled  "An  act  for  the  protection  of 
;be  public  health,  and  to  prevent  adultera- 
:ion  of  dairy  products,  and  fraud  in  the 
lale  thereof.  **  Beid,  that  the  act  was  not 
n  violation  of  the  fourteenth  amendment 
o  the  United  States  constitution.— Walker 
^  Commonwealth,  (Pa.)  628.* 

S,iglits  of  accused. 

10.  Pub.  St.  R.  I.  c.  244,  §  24,  provides 
hat  every  person  who  shall  have  been  con- 
ncted  three  times  within  a  period  of  six 
Donths  of  intoxication,  etc.,  or  who  shall 
>e  proved  to  have  been  thus  intoxicated 
hree  times  within  six  weeks,  shall  be 
ieemed  a  common  drunkard.  Held,  that 
his  section  is  not  affected  by  the  fifth 
iinendment  to  the  constitution  of  the 
Jnited  States,  that  no  person  shall  be  sub- 
ect  for  the  same  offense  to  be  twice  put  in 
eopardy  of  life  or  limb,  which  imposes  re - 
itriction  only  on  the  general  government— 
•itate  V.  Flynn,  (R.  l!)  170.» 

n.  Pub.  St.  R.  I.  c.  244,  §  24,  provides' 
hat  every  person  who  shall  have  been  con- 
ncted  three  times  within  a  period  of  six 
nonthsof  intoxication,  etc,  or  who  shall 
>e  proved  to  have  been  thus  intoxicated 
hreo  times  within  six  weeks,  shall  be 
ieemed  a  common  drunkard.  Held,  not  to 
violate  the  provision  of  the  Rhode  Island 
:oD8titution  securing  the  right  of  trial  by 
iiry,  there  being  nothing  to  prevent  any 
>er8on  complained  of  under  the  act  from 
laving  a  trial  by  jury  on  any  question  of 
act  arising,  ana  there  being  provision  for 
11  ry  trial  on  complaint  for  indecent  intox- 
cation.— Id.* 

CONTRACTS. 

yee,  also,  Apprentice;  Assignment;  Asstunp- 
Ml;  Baitment;  Bonds;  Carri&rs;  OhaXiel 
Mortgages;  Covenants;  Deed;  Frauds, 
Statute  of;  Fraudulent  Conveyances;  Gifts; 
Indemnity;  Insurance;  Landlord  and  Ten- 
ant; Master  and  Servant;  Mortgages;  Ne- 
gotiable Instruments;  Orders;  Partnership; 
Pledge;  Principal  and  Agent;  Principal 
and  Surety;  Sale;  Spedfie  Performance; 
Usury;   Vendor  and  Vendee, 

l^orporate  contracts,  see  Corporations,  2. 

:)amage8  for  breach,  see  Damages,  5-7. 

)f  infants,  see  Infancy. 

Reformation,  see  Equity,  4-7. 

i^escission,  see  Equity,  8. 

ilestralning  breacii,  see  Injunction,  4. 


Validity— ConBideration. 

1.  Plaintiff  paid  defendant  five  dollars 
for  an  option  on  a  corner  lot  until  Novem- 
ber Ist.  Defendant  sold  the  lot.  Between 
that  date  and  December  1st,  plaintiff  ten- 
dered defendant  the  purchase  price,  and 
demanded  a  deed,  which  was  refused. 
Held  that,  as  an  alleged  extension  of  time 
to  December  Ist  was  without  considera- 
tion,  it  was  nudum  pactum,  and  not  en- 
forceable.— ^Coleman  v.  Applegarth,  (Ifd.) 
284. 

Public  policy. 

2.  Complainant  conveyed  property  to  his 
father-in-law  for  no  other  consideration 
than  that  the  latter  was  to  use  his  influence 
in  opposition  to  an  extension  of  a  street 
across  the  property,  with  an  understanding 
that  it  was  to  be  reconveyed  to  the  original 
owner.  The  influence  was  used  success- 
fully, but  the  father-in-law  died  before  the 
property  was  reconveyed.  Held  that,  as 
the  object  of  the  contract  was  the  defeat  of 
a  public  enterprise,  the  court  would  not 
entorce  it.— Slocum  v.  Wooley,  (N.  J.)  284. 

Parties. 

8.  A  contract  for  the  sale  of  stock  in  a 
mannfacturinr  company  provided  that  it 
should  be  paid  for  in  goods  made  bv  the 
company:  that  on  payment  the  stock  should 
be  retired  for  the  benefit  of  the  company; 
but  that,  if  the  dellverv  of  the  goods  inju- 
riously affected  the  rights  of  the  company's 
creditors,  the  contract  should  be  void. 
The  directors,  after  partial  payment,  de- 
termining that  the  creditors'  rights  would 
be  impaired  by  further  delivery  of  the 
goods,  abandoned  the  contract.  Held,  that 
the  contract  was  made  with  the  company, 
and,  the  condition  avoiding  it  having  hap- 
pened, the  seller  had  no  individual  claim 
againstthe  nominal  purchaser. — Mitchell  v. 
Wedderburn.(Md.)760. 

Privity. 

4.  Defendant  was  under  contract  to  sup- 
ply a  town  with  water  for  the  extinguisn- 
ment  of  fires.  Plaintiff's  brewery  in  the 
town  was  destroyed  by  fire,  owing  to  de- 
ficiency of  water.  Hela,  that  plaintiff's  in- 
terest m  the  contract  was  too  remote  to 
raise  such  privity  therein  as  would  enable 
him  to  maintain  a  suit  against  defendant 
—Beck  V.  Kittanning  Water  Co.,  (Pa.)  800. 

Interpretation. 

5.  A  father  gave  money  to  his  son,  in 
return  for  which  the  son  was  to  give  an  ob- 
ligation binding  himself  to  pay  his  father 
interest  on  the  money  as  long  as  the  father 
lived.  Held,  that  the  son  was  not  required, 
and  did  not  obligate  himself,  to  repay  any 
part  of  the  principal.  —  Appeal  of  Ames, 
(Pa.)  232. 

6.  An  agreement  for  the  sale  of  a  stock 
of  merchandise  contained  the  following 
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Btipulation :  "Safd  AdsmBon  Tthe  pur- 
chaser] further  agrees  to  pay  all  rents  on 
building  where  goods  are  found  for  which 
said  Ck>en  is  liable,  and  to  receive  all  rents 
coming  to  said  Coen  on  the  above-named 
building,  from  the  day  of  the  completion 
of  invoice  until  the  first  day  of  April, 
1888. "  Parol  evidence  was  offered  to  snow 
that  Coen  was  then  indebted  for  the  rent 
of  the  building  for  the  entire  year,  and  that 
the  purchaser  was  aware  of  that  fact,  and 
had  agreed  to  pay  such  rent.  Held,  that 
the  language  of  the  stipulation  was  unam- 
biguous, and  the  oral  testimony  properly 
excluded.— Coen  v.  Adamson,  (Pa.)  74. 

7.  Held,  aUo,  that  under  such  stipulation 
Adamson  was  liable  only  for  the  rent  for 
the  period  beginning  with  the  completion 
of  the  invoice. — Id. 

8.  A  water  company  contracted  with 
plaintiff  to  supply  him  with  water  for  use 
about  his  brewery.  The  brewery  was  de- 
stroyed by  fire,  owing,  as  plaintin  claimed, 
to  deficiency  of  water.  Held,  that  the  plain- 
tiff bad  no  contract  with  defendant  for 
a  supply  of  water  for  the  extinguishment 
of  fires,  and  on  the  basis  of  such  contract 
he  had  no  cause  of  action.— Beck  v.  Kit- 
tanning  Water  Co.,  (Pa.)  800. 

9.  Plaintiff  agreed  to  build  two  bridges 
for  defendant  on  piles  of  a  specified  length 
at  a  certain  rate,  and  to  make  additions,  if 
required,  at  the  same  rate,  provided  that 
they  should  not  be  of  a  more  costly  class  of 
work  than  contemplated  by  the  contract. 
Piles  of  the  specified  length  proved  insufiS- 
cient,  and,  by  defendant's  direction,  those 
for  one  bridge  were  spliced,  and  additional 
piles  furnished,  while  those  for  the  other 
were  capped,  and  i^pon  them  a  trestle  was 
built,  whereon  the  bridge  was  laid;  these 
additions  cost  more  than  the  agreed  rate. 
Held,  that  instructions,  assuming,  as  mat- 
ter of  law,  that  the  additions  were  of  the 
class  contemplated  by  the  contract,  were 
properly  refused.— Annapolis  &  B.  B.  L.  R. 
Co.  V.  Ross,  (Md.)  830. 

10.  Plaintiff  agreed  to  build  some  bridges 
according  to  certain  plans,  at  a  certain 
rate  of  compensation,  and,  if  required,  to 
make  additions  to  the  work  at  the  same  rate 
as  the  whole  amount,  provided  that  no  al- 
teration should  entail  on  plaintiff  expense 
beyond  the  proportion  of  the  balance  of 
the  work.  Held,  that  plaintiff  was  not  re- 
quired, in  making  additions,  to  dp  a  class  of 
work  more  costly  than  that  contemplated 
by  the  agreement. — Id. 

11.  Where  the  jury  are  allowed  by  con- 
flicting instructions  to  place  two  different 
and  inconsistent  interpretations  on  the 
same  state  of  facts  in  a  written  instrument, 
which  it  is  the  province  of  the  court  to  con- 
strue, it  is  error  for  which  a  new  trial  will 
be_granted.— New  York,  P.  <&  N.  Ky.  Oo. 
T.  Bates.  (Md.)  705.  j 


Ferformaaoe  —  WalTer    of   sUpiilA- 

tions. 

12.  Plaintiff  and  defendant  bavinp  pur- 
chased and  partitioned  between  them  a 
plat  of  land,  entered  into  a  contract  to 
grade  and  pave  certain  streets  in  distinct 
clauses  of  the  contract.  All  the  claoaes  ex- 
cept the  last  were  tacitly  waived.  The 
street  named  in  the  laat  clause  became  a 
public  nuisance,  and  plaintiff,  having  in- 
effectually called  upon  defendant  to  per- 
form his  part  of  the  contract,  g^raded  and 
paved  such  portion  of  the  street  as  passed 
through  his  own  land,  and  sued  defendant 
for  breach  of  the  contract  Held,  that  he 
was  entitled  to  recover,  there  being  nothing 
in  the  contract  making  the  prior  stipula- 
tions conditions  precedent  —  Broomel  v. 
Rayner,  (Md.)  888. 

Excuse  for  non-performanoe. 

18.  In  an  action  for  breach  of  contract 
for  purchase  of  stock  in  a  manufactoring 
company  for  the  purpose  of  retiring  it  it 
is  a  good  plea  that  the  stock  was  to  be  paid 
for  in  goods  made  by  the  company,  on  the 
express  condition  that,  if  the  delivery  of 
the  goods  affected  the  interests  of  the  com- 
pany's creditors,  the  contract  should  be 
void,  which  condition  bad  happened.— 
Mitchell  y.  Wedderburn,  (Md.)  766. 
.  14.  A  member  of  a  firm  executed  a  mort- 
gage, which  was  upon  the  property  of  bit 
wife,  which  mortgage,  in  the  course  of  bus- 
iness, fell  into  the  hands  of  a  third  party. 
who  held  as  collateral  security  a  note  of 
the  firm,  upon  which  a  dividend  had  been 
awarded  him  by  the  receiver,  and  that 
award  ratified  by  the  court  It  was  agreed 
between  said  third  party  and  the  attorney 
of  the  firm  that  before  taking  the  dividend 
he  should  first  exhaust  the  mortgaged  prop- 
erty, which  he  was  prevented  from  aoinr 
by  inlunction.  Held,  that  he  was  relieved 
from  nis  agreement,  and  at  liberty  to  take 
his  dividend.— Orise  v.  Lanahan,  (Md.)  842. 

Beacission. 

15.  The  agreement  between  complainant 
and  defendant  showed  a  loint  purchase  of 
a  contract  to  purchase  real  estate.  Defend- 
ant, after  the  date  at  which  the  contract 
was  to  be  carried  out,  sold  the  property 
and  took  a  mortgage  in  part  payment,  but 
refused  to  account  to  complainant  for  his 
share  of  the  profits,  on  the  ^ound  that  he 
had  abandoned  his  interest  m  the  venture. 
On  motion  to  dissolve  a  preliminary  in- 
lunction restraining  defenaant  from  part- 
ing with  the  mortgage,  held,  that  the  bur- 
den was  on  defendant  to  prove  that  com- 
plainant had  abandoned  the  agreement— 
Stevens  v.  Ross.  (N.  J.)  114. 

16.  In  an  action  for  damages  for  breach 
of  a  covenant  to  move  "mammoth  swings* 
to  lands  of  the  defendant,  and  lease  the 
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lands  to  be  occupied  thereby,  the  pavment 
of  the  costs  and  expenses  of  removal  to  be 
secured  by  chattel  mortgage  on  the  swinra^. 
it  is  DO  defense  to  such  action  that  at  the 
time  of  the  agreement  the  plaintiff  did  not 
own  the  swings,  but  the  title  was  in  his 
vife,  or  that  the  plaintiff  had  employed 
another  to  moTe  the  swings,  if  the  defend- 
ant was  not  hindered,  deceived,  or  injured 
thereby.  He  could  only  rescind  by  show- 
ing fraud;  and  could  not  require  security 
before  performance,  and  the  costs  and  ex- 
penses ascertained.— Qilvery  t.  Trenwith, 
(J{.J.)825. 

Gonversioix.    ' 

Tesumentary,  see  WiUi,  Id, 

COBFOBATIONS. 

See,  also.  Banks  and  Banking;  Blading 
and  Loan  Asweiations;  Qat  Companies; 
Inturanes;  Munic.pal  Oorporation$;  Bail- 
road  Companies. 

Officers. 

1.  Plaintiff's  intestate  had  contributed  to 
the  guaranty  fund  of  the  defendant,  of 
^hich  be  was  a  director.  The  by-laws  pro> 
vided  that,  on  the  death  of  a  subscribing 
director,  his  subscription  should  be  re- 
turned to  his  representative,  after  his  suc- 
cessor was  elected.  Plaintiff  was  elected  to 
succeed  his  intestate,  and  the  board  voted 
to  withdraw  all  but  20  per  cent,  of  the 
/guaranty  capital.  Plaintiff  received  the 
note  held  by  the  company  for  decedent's 
subscription,  and  gave  a  check  on  the 
funds  of  the  estate  lor  the  20  per  cent,  to 
the  company.  Nine  years  after  he  Bued< 
to  recover;  defendant  pleaded  limitation, 
and  plaintiff  replied  that  one  L.,  whom  he 
supposed  to  be  general  manager,  told  him 
it  must  be  paid  to  get  the  note,  and  that 
be  was  in  ignorance  of  the  by  law  until 
within  three  years.  Held,  that  as  he  was 
a  director,  his  ignorance  of  the  by  law  was 
the  result  of  his  own  want  of  care,  and  that 
AS  there  was  no  proof  that  L.  was  an  agent 
Eicting  in  the  scope  of  his  authority,  or 
that  defendant  had  subsequently  ratified 
what  he  had  said  or  done,  no  fraud  could 
be  imputed  to  defendant,  and  the  statute 
3f  limitations  was  a  bar.— Mutual  Life  Ins. 
Do.  y.  McSherry.  (Md.)  577. 

C^ontraots. 

2.  In  action  for  personal  services  asainst 
ft  railroad  company,  defendant  asked  that 
,he  Jury  be  instructed  that  if  they  found 
'rem  the  evidence  that  the  unpaid  vouchers 
>f  plaintiff  were  not  signed  and  approved 
>y  one  P.  until  after  he  had  ceased  to  be 
^resident  of  the  road,  then,  in  the  absence 
>f  proof  that  any  other  official  of  the  com- 
>any  bad  authority  to  sign  and  approve 


them,  the  yonchers  in  themselves  were  not 
evidence  of  indebtedness,  and  the  jury 
were  not  at  liberty  to  so  consider  them. 
ffefd  improperly  refused.— New  York,  P. 
&  N.  Ry.  Co.  y.  Bates,  (Md.)  705. 
Actions. 

8.  A  writ  was  served  on  the  solicitor  of 
defendant  corporation,  who  subscribed  an 
admission  of  service.  Complainants  asked 
for  an  interlocutory  decree  for  want  of  ap- 
pearance, and  obtained  a  decree  for  sale, 
which  at  their  instance  was  carried  out. 
Several  years  after  some  of  complainants 
sought  to  set  aside  the  decree  on  the  ground 
that  the  corporation  was  never  summoned. 
Held  that,  having  taken  advantage  of  the 
service,  they  could  not  complain  of  the 
manner  in  which  it  was  effected. — Presst- 
man  v.  Mason,  (Md.)  764. 

Members  and  stockholders. 

4.  Certain  heirs,  for  the  purpose  of  realiz- 
ing a  profit  from  land  left  by  their  ancestor, 
purchased  the  same  from  the  executors, 
ffiving  a  mortgage  for  the  purchase  price, 
formed  a  corporation,  ana  chose  defend- 
ants as  trustees  to  carry  out  the  object  of 
the  corporation  which  was  to  parcel  the 
land,  and  sell  it  in  residence  lots.  After  a 
certain  number  of  lots  had  been  sold,  and 
about  one-fourth  of  the  mortgage  paid  off, 
the  trustees  ceased  active  efforts  to  sell  the 
land,  and  the  sales  stopped,  in  consequence 
of  which  the  interest  on  the  mortgage  fall- 
ing due  was  not  paid.  The  executors  of 
the  estate  foreclosed  the  mortgage,  and  the 
trustees  were  purchasers  at  the  foreclosure 
sale,  whereupon  one  of  the  heirs  filed  a 
bill  in  eonitv  for  relief,  accounting,  and  re- 
ceiver. Defendants  claimed  that,  relief  be- 
ing asked  by  complainant  alone,  it  should 
be  confined  to  him.  Held  that,  as  the  heirs 
were  bound  by  mutual  agreements  not  to 
sever  their  interests,  there  could  be  no  sale 
of  complainant's  interest  separately,  so 
long  as  such  agreements  were  binding,  and 
hence,  if  injunction  were  necessary  to  pro- 
tect his  interest,  the  writ  must  cover  the 
whole  property.  —  Raleigh  v.  Fitzpatrick, 
(N.  J.)  1. 

5.  The  alleged  fact  that  complainant,  as 
a  member  of  the  corporation,  was  offensive 
to  defendants,  and  obstructive  in  his  man- 
ner and  methods,  did  not  afford  defendants 
Just  cause  for  suspending  the  sales  alto- 
gether, or  to  such  an  extent  as  to  be  unable 
to  meet  the  demands  upon  them  by  the 
accruing  interest  on  the  mortgage.— id. 

6.  The  fact  that  complainant  had  a  suit 
pending  at  law  against  one  of  the  defend- 
ants, on  his  claim  as  stockholder  in  the 
corporation  of  which  defendants  were  trus- 
tees, did  not  deprive  him  of  a  standing  in 
a  court  of  equity  to  set  aside  the  purchase 
by  the  trustees  at  foreclosure  sale;  such 
claim  not  extending  to  the  whole  case,  nor 
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diBpoflinfl:  of  all  the  iBflues  InToWed  In  the 
bilL-Id. 

Membera  and  stookholdera— Liabil- 
ity. 

7.  Pennsylvania  act  of  Jane  2, 1874.  relat 
ing  to  joint  stock  companies,  provides  that 
when  execution,  or  any  other  process  in 
the  nature  of  execution,  shall  have  been 
issued  against  the  effects  of  a  company, 
and  returned  unsatisfied,' an  execution,  se- 
questration, or  other  process  shall  issue 
against  the  individual  members  to  the 
extent  of  their  unpaid  subscriptions,  but 
only  on  the  order  of  the  court  in  which 
the  action  shall  have  been  instituted;  and 
the  court  may  compel  the  production  of 
books  showinK  names  of  members,  and 
amount  unpaid  on  their  subscription.  Ueld, 
that  no  execution  can  issue  against  the 
members  of  such  a  company,  by  rule  on 
the  company  to  show  cause  why  execu- 
tion shall  not  issue  against  the  individual 
members,  but  the  rule  should  be  upon  the 
individual  members  sought  to  be  charged. 
—Lauder  v.  Tillia.  (Pa.)  86. 

8.  The  rule  should  be  served,  and,  if  the 
defendant  is  a  non-resident,  such  order  as 
to  the  manner  of  service  as  the  case  re- 
quires should  be  made,  and  servioe  had  in 
accordance  therewith.— Id. 

Insolvency— Priority  of  olaims. 

9.  A  creditor  who  obtains  judgment  the 
day  on  which  a  bill  for  the  appointment  of 
a  receiver  is  filed,  and  a  restraining  order 
issued,  is  entitled  to  no  preference  over 

feneral  creditors.- Doane  v.  Milville  Mat. 
larine  &  Fire  Ins.  Co.,  (N.  J.)  789. 

10.  Under  the  New  Jersey  corporation 
act,  §  80,  providing  that  in  the  payment  of 
creditors  and  distribution  of  the  funds  of  a 
company,  the  creditors  shall  be  paid  pro- 
portionately to  the  amount  of  their  debts, 
excepting  mortgage  and  judgment  credit- 
ors, the  latter  class  is  entitled  to  prefer- 
ence though  all  the  assets  are  equitable. 
—Id. 

11.  A  wool  dealer  applied  to  the  Wool 
Growers'  Exchange  for  money  to  purchase 
wool.  The  exchange  not  being  able  to 
raise  the  money  on  its  credit,  the  directors 
discounted  their  individual  notes  for  the 
amount,  and  the  dealer  gave  his  note  as 
collateral.  The  directors  paid  their  notes 
without  receiving  money  from  the  ex- 
change for  that  purpose.  The  exchange 
made  an  assignment  for  the  benefit  of  its 
creditors.  An  attorney  employed,  suc- 
ceeded in  collecting  some  oi  the  money 
still  due  on  the  dealer's  collateral.  Hetd, 
that  the  attorney's  fees  should  first  be  paid 
out  of  this  money,  and  that  the  balance 
should  be  distributed  among  the  direct- 
ors, in  preference  to  the  creditors  of  the 
exchange.— Appeal  of  Atkinson,  (Pa.)  289. 


CX>ST& 

After  tender. 

Defendants  paid  into  court  $180  ander 
Rev.  Code  Md.  1878.  art.  64.  g  81.  Plain- 
tiff, under  section  82.  replied  that  the  sum 
paid  in  was  not  enough  to  aatisfj^  the 
claim.  The  statute  provides  that,  "mthe 
event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  en- 
titled to  hia  costs  of  suit,  and  the  plain- 
tiff to  so  much  of  the  sum  paid  into  court 
as  shall  be  found  for  him. "  The  jury 
brought  in  a  sealed  verdict  for  plaintiff  for 
$160,  without  stating  whether  it  was  for 
the  sum  paid  in  for  damages  ultra  that 
amount.  Ue'd,  the  verdict  being  for  the 
precise  sum  paid  Into  court,  the  ooun,  after 
directing  the  money  to  be  delivered  to 
plaintiff,  should  have  ordered  J udnient 
with  costs  for  defendants.  —  Gamble  v. 
Bentman,  (Md.)  684. 

COXTNTIES. 

Bee.  also,  Bridget;  Highway %;  Pocr  and 
Poor  Lawti;  JSehoolt  and  School' DiatrU^; 
Town9. 

Powers. 

1.  The  general  clause  of  reference  in  the 
New  Jersey  act  to  create  the  county  of 
Union.  (March  19,  1857,  Laws  244.)  to  *a!l 
the  jurisdiction,  powers,  rights,  etc.  which 
any  other  county  in  this  state  doth  or  may 
enjoy,**  includes  and  incorporates  those 
general  powers  and  provisions  which  be- 
long to  other  counties  as  a  class,  and  not 
such  as  are  exclusive  and  exceptional.— 
State  V.  County  of  Union.  (N.  J.)  14S. 
t  2.  It  does  not  include  the  special  provis- 
ions in  the  act  of  February  27. 1857,  which 
give  the  custody  of  the  jails  and  prisoners 
m  the  counties  of  Essex  and  Hudson  to  ths 
board  of  chosen  freeholders. — Id. 

COURTS. 

Appellate  lurisdiction,  see  Appeal,  X,  %, 
Chancery  jurisdiction,  see  Equity,  l-K. 
Justices  courts,  see  Justieea  of  the  Peace, 

Quarter  seesions*- Opinions  of  jus- 
tices. I 
When  the  associate  justices  (unlearned  in 
the  law)  of  a  court  of  quarter  sessions  filed 
a  brief  opinion  refusing  certain  applica- 
tions for  liquor  licenses,  which  opinion  had 
been. drawn  for  them  by  the  president 
ludge  of  the  court,  who  himself  filed  a 
lengthy  dissenting  opinion,  the  said  asso- 
ciate justices  had  the  right,  after  h certiorari 
had  been  taken  from  their  decree,  to  file  a 
supplemental  opinion,  as  of  the  date  of 
their  first  opinion,  setting  forth  the  facts 
on  which  they  had  acteo.— Leister's  Ap- 
peal, (Pa)  887. 
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OOVENANT,  AOnON  OP. 

"When  lies. 

Ii\  an  action  of  covonant  upon  a  contract 
which  stipulated  that  no  claim  for  extra 
work  should  be  allowed,  unless  such  work 
was  done  upon  a  written  order  signed  by 
the  engineer  and  approved  by  the  examin- 
ers, plaintiff  alleged,  in  one  count  of  his 
declaration,  tbat  defendant  was  indebted 
to  him  for  extra  work  done  under  the  con- 
tract; tbat  defendant  had  failed  to  give  him 
written  orders  for  such  work,  but  had  ex- 
pressly agreed  to  pay  for  such  extra  work. 
Held,  that  a  demurrer  to  the  count  was 
properly  sustained;  that  plaintiff  might 
have  an  action  in  assumpsit  for  such  work, 
but,  in  the  absence  of  tbe  stipulated  writ- 
ten orders,  could  not  recover  for  it  under 
the  contract.— O'Brien  v.  Fowler,  (Md.) 
174. 

COVENANTS. 

Siirvival. 

Decedent  purchased  a  mine  of  defendant 
with  the  understanding  that  if,  within  a 
year,  he  should  be  dissatisfied,  defendant 
would  refund  the  money.  Decedent  died 
in  nine  months,  intestate.  Held,  that  this 
agreement  was  not  a  personal  one,  but 
could  be  taken  advantage  of  by  the  repre- 
sentatives of  the  decedent.— Fuller  v. 
Dempster.  (Pa.)  670. 

CREDITORS'  BILL. 

By  firaudulent  assignee  of  judgment. 

1.  A  party  to  whom  a  judgment  has  been 
assigned,  in  pursuance  of  an  understand- 
ing with  the  judgment  debtor  that  the  as- 
signee shall  hold  the  same  for  the  purpose 
of  protecting  tbe  defendant's  property 
from  the  claims  of  his  creditors,  will  re- 
ceive no  aid  from  a  court  of  equity,  in 
reaching  and  applying  to  the  payment  of 
the  assigned  judgment  property  which  the 
judgment  debtor  has  placed  in  the  name 
of  a  third  party,  in  fraud  of  his  creditors. 
— Winans  v.  Graves,  (N.  J.)  25. 

Parties. 

2.  In  a  suit  brought  by  a  creditor  of  a 
fraudulent  vendor  to  charge  a  judgment 
upon  land  formerly  owned  and  frauoulent- 
ly  conveyed  by  such  vendor,  and  which, 
after  several  intermediate  conveyances 
through  parties  who  each  took  title  with 
notice  of  the  fraud,  finally  reached  an  in- 
nocent vendee,  who  paid  a  part  of  tbe  pur- 
chase money,  the  immediate  grantor  to 
Buch  vendee  should  be  made  a  party  to  the 
suit.  If  no  objection  is  made  to  the  ab- 
sence of  such  party  till  final  hearing,  the 
court  may  still,  in  its  discretion,  refuse  to 
make  a  decree  in  the  cauBe.-*Id» 


CRIMINAL  LAW. 

See,  also,  Arrest;  Indictment  and  Infarma- 
a&n;  Witness, 

I'articular  crimes,  see  Bastardy,  1-8;  Incest; 

Infoxieating  Liquors;  Larceny;  Lotteries. 
Postponing  trial  for  insanity  of  defendant, 

see  Insanity,  1. 
Rights  of  accused,  see  Constitutional  Laim, 

10.  11. 

Plea  in  abatement. 

1.  When  the  respondent,  in  a  criminal 
prosecution,  pleads  misnomer  in  abate- 
ment, and  the  plea  is  sufficient  in  form,  the 
question  of  idem  sonans,  being  a  question 
of  fact,  must  be  raised  by  replication,  and 
not  by  demurrer.— State  v.  Malia,  (Me.)  603. 
Conduct  of  trial. 

2.  It  is  entirely  proper,  upon  a  trial  for 
murder,  to  read  the  bill  of  indictment  to 
the  jury  precisely  as  it  was  found  by  the 
grand  jury.— On  of  ri  v.  Commonwealth, 
(Pa.)  462. 

8.  The  trial  of  any  indictment  (except  for 
a  capital  ofi^ense)  commenced  in  tbe  pres- 
ence of  a  defendant  may  be  continued  in 
his  voluntary  absence. — State  v.  Peacock, 
(N.J.)  270. 

4L  Error  will  not  lie  to  the  refusal  of  the 
court  to  direct  the  district  attorney  to  call 
one  whose  name  is  indorsed  on  the  indict- 
ment as  a  witness  for  the  commonwealth, 
even  if  the  person  be  present  in  court  un- 
der subpoena  of  the  commonwealth. — On- 
ofri  V.  Commonwealth,  (Pa.)  462. 

5.  The  defendant  was  indicted  for  sell- 
ing liquor  without  a  license.  At  the  con- 
clusion of  the  evidence  the  defendant 
asked  the  court  to  permit  him  to  be  heard 
by  his  counsel  before  the  jury.  The  court 
refused,  giving  as  a  reason  that  "  there  is 
nothing  in  the  judgment  of  the  court  to 
justify  wasting  time  arguing. "  Held,  that 
to  deny  altogether  the  right  to  be  heard  by 
counsel  was  beyond  the  power  of  the  court. 
—Stewart  v.  Commonwealth,  (Pa,)  870. 

6.  It  is  not  error  to  allow  the  bill  of  in- 
dictment, with  indorsements  of  a  previous 
trial  and  conviction  and  the  granting  of  a 
new  trial,  to  go  out  with  the  jury  against 
the  objection  of  the  prisoner. — Ouofri  v. 
Commonwealth,  (Pa.)  462. 

Evidence. 

7.  An  indictment  containing  three 
counts,  and  the  commonwealth  electing  to 
go  to  trial  on  the  second  and  third  counts, 
evidence  which  would,  be  admissible  only 
upon  a  trial  on  the  first  count  is  irrelevant, 
and  should  be  excluded.  Gordon,  C.  J., 
dissenting.  —  Quinn  v.  Commonwealth, 
(Pa.)  531. 

Appeal-^Time  of  taking. 

8.  Rule  28,  Maryland  court  of  appeals, 
provides  that  in  criminal  cases  the  appeal 
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or  writ  of  error  allowed  by  law  shall  be 
taken  without  delay,  and  the  transcript 
shall  be  forthwith,  or  as  soon  as  may  be, 
transmitted  to  the  court  of  appeals.  The 
record  not  being  transmitted  for  more  than 
four  months  after  verdict  rendered,  appeal 
prayed,  and  aifldavit  that  the  same  was  not 
taken  for  delay  filed,  no  pretense  being 
made  that  the  time  was  necessary  for  the 
preparation  of  the  bill  of  exceptions,  the 
appeal  will  be  dismissed,  notwithstanding 
the  delay  was  with  the  consent  of  opposing 
counsel.— Clark  ▼.  State,  (Md.)762. 

9.  Petitioner  was  sentenced  for  keeping 
intoxicating  liquors  for  sale  in  violation  of 
Pub.  Laws  K.  I.  c.  596,  as  amended  by 
chapter  684,  and  brought  in  reasons  of  ap- 
peal on  the  second  day  of  the  term  of  the 
court  to  which  he  appealed.  The  clerk  re- 
fused to  file  and  docket  the  reasons  of  ap- 
peal, and  the  petitioner  asked  &mandamus 
to  compel  the  clerk  to  do  so.  Held  that, 
under  section  82  of  chapter  5i^.  amended 
by  section  8  of  chapter  684,  providing  that 
reasons  for  appeal  from  sentence  for  any 
offense  under  those  chapters  shall  be  filed 
at  least  five  days  before  the  sitting  of  the 
court  appealed  to,  it  was  too  late  to  file  such 
reasons  on  the  second  dav  of  the  term,  even 
though  Pub.  St.  R.  I.  c.  219,  contoining  the 
general  provisions  in  regard  to  criminal 
appeals,  allows  the  appellant  to  file  his  rea- 
sons on  such  second  day.— Denneny  v. 
Webster,  (R.  I.)  296. 

CXJKTEST. 

Election  not  to  take  under  will,  see  Bjeet- 
meniy  4. 

Forfeiture  by  willftd  desertion. 

1.  Under  act  Pa.  May  6,  1885,  forfeiting 
a  husband's  curtesy  for  willful  and  mali- 
cious desertion  of  his  wife  for  a  vear  pre- 
ceding her  death,  proof  of  willful  deser- 
tion for  such  period  throws  on  the  husband 
the  burden  of  proving  that  the  desertion 
was  for  reasonable  and  lawful  cause. — 
Bealor  v.  Hahn.  (Pa.)  776. 

2.  The  question  as  to  whether  the  deser- 
tion was  willful  is  for  the  jury.— Hart  v. 
McGrew.  (Pa.)617. 

Evidence. 

8.  An  order  of  the  quarter  sessions  on 
plaintiff  for  his  wife's  maintenance  is  ad- 
missible to  prove  that  he  had  deserted  her. 
—Bealor  v.  Hahn,  (Pa.)  776. 

4.  In  an  action  to  enforce  curtesy,  the 
declarations  and  manifestations  of  sorrow 
of  his  wife  at  the  time  of  an  alleged  deser- 
tion by  him  are  admissible  as  part  of  the 
res  gestce  to  prove  such  desertion.— Id.* 

5.  In  ejectment  by  a  husband  claiming 
as  tenant  by  the  curtesy  against  his  wife's 
devisee,  where  it  appeared  that  the  hus- 


band and  wife  had  not  been  liTin^  together 
for  a  long  time,  plaintiff  may  mtfodoce 
declarations  of  the  wife  to  diaprove  his  Al- 
leged willful  and  malicious  sepaimtioiL- 
Hart  V.  McQrew,  (Pa.)  617. 

DAlCAGEa 

For  trespass  b^  animals,  see  Animak. 
In  condemnation  proceedings,  see  Smimai 

Domain,  6,  6. 
Injury  to  property,  see  Waters  and  Watir- 

Courses,  1. 
Penalty,  see  Frauds,  Statute  of,  4. 
Province  of  jury,  see  Assumpgit^  2, 

Exemplary  damages. 

1.  In  an  action  of  trespass  on  the  case 
for  wrongful  levy  and  sale,  the  Jury  are  Dot 
confined  to  the  actu&l  damage  sustained. 
They  may  go  beyond  that,  if  the  evidence 
shows  a  wanton  invasion  of  plaintlfs 
rights,  or  any  circumstances  of  a^graTs- 
tion  or  outrage.— McDevitl  v.  Vial.  (Pai 
645.* 

Penalties  and  liquidated  damages. 

2.  A  lease  for  one  year  contained  a  cor 
enant  providing  $800  as  a  penalty  for  sab- 
letting  the  premises,  to  be  collected  as  rent 
in  proportion  to  the  time  the  premises 
were  sublet.  In  an  action  on  the  covenant 
defendant  filed  an  affidavit  of  defence 
that  he  was  not  liable;  no  actual  damares 
having  been  alleged  or  proved.  The  court 
treated  the  penalty  as  liquidated  damages. 
and  enterea  judgment  for  want  of  sofl- 
cient  defense.  Meld  not  error. — ^Miller  t. 
Rankin,  (Pa.)  615. 

8.  Under  a  lease  for  a  year  providing  for 
a  penalty  of  $800  for  subletting,  to  be  com- 
puted from  the  time  of  subletting,  plaiDtif 
may  recover  $25  per  month  as  liquidateii 
damages  for  the  period  of  subletting.— Id 

4.  In  an  action  for  rent,  plainti^  alleged 
that,  "under  and  by  virtue  of  [a]  contract 
in  writing  signed  by  and  sealed  with  tb$ 
seal  of  [defendant]  he  the  said  [def endaot' 
continued  in  the  possession  and  occupan' 
cy  of  the  demisea  premises  from  term  lo 
term  and  from  year  to  year.  •  •  •  05- 
til  the  first  day  of  April,  1885.  when  a  Iars« 
sum  of  money,  to- wit,  $630,  the  rent  af on- 
said  for  the  term  of  81  years  *  •  •  t*- 
came  due  and  payable  *  *  *  and  stO 
is  in  arrears.  *  The  contract  offered  acd 
admitted  in  evidence  was,  "that  the  said 
[defendant]  binds  himself,  his  heirs  or  ki« 
administrators,  to,  *  *  *  for  the  use  or 
rent  of  said  farm  for  the  term  of  tkre^ 
years  from  the  first  day  of  April,  1854.  t.^ 
pay  the  said  *  *  *  the  sum  of  |6@ 
And  for  the  true  performance  of  the  abot? 
agreement,  the  parties  bind  theniselT«% 
*  *  *  in  the  penal  sum  of  $200. "  Htil 
that  under  the  pleading  and  the  proof  as 
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action  of  debt  would  He  for  an  amount 
greater  than  the  penalty.— Wagle  ▼.  Bart- 
ley.  (Pa.)  328. 
Breach  of  contract. 

5.  Defendant,  for  an  executed  consider- 
ation, a^ijeed  to  remove  plaintiff's  swings 
to  defendant's  land,  and  execute  a  lease  to 
plaintiff  of  the  land  for  two  years.  After 
the  swings  had  been  blocked  for  removal 
defendant  refused  to  perform  his  contract. 
Held  that  full  compensatory  damages 
might  be  given  if.  by  defendant's  breach, 
the  plaintiff  was  obliged  to  take  the  swings 
apart  and  sell  them,  at  a  loss. — Gilvery  v. 
Trenwith,  (N.  J.)  825. 

6.  In  an  action  for  breach  of  a  contract, 
Jointly  to  grade  and  pave  a  street,  where 
plaintiff  had  requested  defendant  to  per- 
form his  part  of  the  contract,  and,  upon 
default,  had  done  the  work  himself,  half 
the  cost  of  grading  and  paving  the  street 
was  held  a  proper  measure  of  damages 
— Broumel  v.  Rayner.  (Md.)  883. 

7.  Defendant  agreed  to  buy  all  its  car- 
bons from  plaintiff  at  list  price,  less  a  cer- 
tain discount.  At  the  time  of  making  the 
contract,  plaintiff  sold  only  one  grade  of 
carbons,  known  as  "  firsts. "  A  more  defec- 
tive grade,  known  as  ''seconds, "  was  used 
as  raw  material.  From  Julv,  1885,  to 
March.  1887,  however,  they  sold  the  "sec- 
onds, "  although  without  a  fixed  list  price, 
and  all  the  carbons  bought  by  defendant 
from  plaintiff  during  that  period  were 
** seconds.''  /f<f^c{.  that  damages  for  non- 
compliance with  the  contract  during  the 
above  interval  should  be  assessed  accord- 
ing to  the  profits  on  "seconds, "  and  before 
that  according  to  the  profits  on  "firsts. "— 
Appeal  of  Brush  Electric  Co.,  (Pa.)  654. 

Injuries  to  property. 

8.  In  a  suit  for  damages  for  obstructing 
a  ferry-landing,  where  it  appears  that  the 
lease  under  which  the  ferrv  was  operated 
had  expired,  the  measure  of  damages  is  the 
actual  loss  by  the  obstruction,  as  shown  by 
the  loss  of  tolls.  See  2  All.  Rep.  410.— 
Jones  V.  Pittsburgh  &  L.  E.  R,  Co.,  (Pa.) 
608. 

9.  Plaintiffs  sued  for  damages  for  the  ob- 
struction of  a  landing  where  plaintiffs  op- 
erated a  ferry  under  a  franchise  which  had 
expired  before  the  suit  was  brought.  The 
court  refused  to  allow  plaintiffs  to  show 
the  value  of  the  ferry  before  and  after  the 
obstruction.  Held  no  error.  8ee  2  Atl. 
Rep.  410.-Id. 

10.  "Plaintiff  was  the  grantee  of  a  build- 
ing containing  heavy  machinery  belonging 
to  the  grantor  and  another,  who  for  a  num- 
ber of  years  refused  to  remove  it.  In  an 
action  zor  damages  for  such  refusal,  the 
jury  were  instructed  that  plaintiff  could 
not  recover  the  loss  of  the  capital  value  of 
the  property,  nor  for  dilapidation  or  de- 


struction of  it,  but 
annual  loss  by  reason  < 
obstructed  by  defend 
obtaining  any  income 
er  as  to  measure  of  d 
Grove,  (Pa.)  888. 

Dea 

Abatement  of  action  b 

Abatement  and  Bevw 

Effect  on  covenant,  se 

BECE 

Intent 

- 1.  Where  the  reprei 
financial  standing,  whi 
buyer  to  induce  the  sel 
goods  on  credit,  were  1 
to  be  false,  it  is  no  defi 
the  seller,  to  recovei 
fraud,  that  defendant, 
debt,  had  no  definitely 
tied  design  to  defraud 
contrary,  bought  the  { 

Jectation  of  being  abl< 
udd  V.  Weber,  (Conn. 

Bvidenoe. 

2.  A  manufacturer  o: 
plied  to  a  dealer  in  -^ 
1883,  "to  open  an  accoi 
tain  a  line  of  credit  from 
facturer   made   the  d( 
which  he  knew  to  be  fi 
relying  on   its  truth, 
credit.    February  28,  . 
turer  wrote  the  aealer  i 
the  "statement"  made 
mitting  that  it  was  ma 
that  it  was  true.    The  g 
paid  for  when  the  bill 
in  an  action  by  the  dea 
ages  for  fraud  in  the 
subsequently  sold  on  cr( 
menf^and  letter  tender 
obtaining  a  general  cr 
were  admissible  in  evid 


dee: 

Bee,  also,  Covenants;  j 
ances;  Vendor  and  Vi 

Construction,  see  Wc 
Courses,  2. 

Description,  mistake,  s< 

Voluntary  oonveyai 
1.  A  conveyance  b^ 
daughter,  in  considera 
actually  paid,  and  natu 
tion,  is  not  a  voluntarv 
peal  of  Ferguson,  (Pa.) 


Delivery. 

2.  Where  a  deed  was  made  in  settlemeDt 
of  a  gaardianship  account,  and  was  found, 
duly  executed  but  not  recorded,  among  the 
ff  ran  tor' 6  papers  after  his  death,  held,  that 
Us  deliverywas  a  question  for  the  Jury. — 
Stoney  v.  Winterhalter,  (Pa.)  6U. 

DEPOSITION. 

Amendment. 

A  deposition,  on  being  returned  to  the 
court,  had  not  the  word  ** commissioner** 
afQzed  to  the  name  of  the  person  taking  it. 
It  was  returned  to  him,  the  word  added, 
then  sent  back  to  the  court,  again  filed, 
and  notice  of  filing  served  on  the  other 
party.  Held,  that  the  deposition  was  prop- 
erly admitted  in  eyidence.— Jenkins  t.  An- 
derson, (Pa.)  556. 

DESCENT  AND  DISTBIBXJ- 
TION. 

Bee,  also,  Dower;  JSxecuton  and  Adminia- 
trators;  WilU. 

Bights  of  widow. 

1.  Under  Pub.  St.  R.  I.  o.  185,  §  4,proTld- 
ing  that  if  there  be  no  children  or  their  de- 
scendants living,  the  court  of  probate  shall 
allow  and  set  off  real  estate  to  the  widow 
from  her  deceased  husband's  estate,  not 
required  for  the  payment  of  debts,  as  may 
be  suitable,  etc.,  and  in  accordance  with 
the  circumstances  of  the  estate,  in  addition 
to  dower,  to  hold  upon  the  same  terms, 
etc.,  as  if  dower  estate,  there  being  no 
children,  and  the  whole  of  the  estate  being 
suitable  for  the  support  of  the  widow,  the 
court  of  probate  must  first  assign  dower 
before  it  can  proceed  to  assign  the  widow 
any  more  of  the  real  estate. — Mathewson 
V.  Mathewson,  (R.  I.)  166. 

Adyaacements. 

2.  Advancement  is  a  question  of  intent. 
That  intent  must  be  proven  to  have  ex- 
isted at  the  time  of  the  transaction,  and  by 
the  contemporary  acts  and  declarations  of 
the  parties.— Frey  v.  Heydt,  (Pa.)  535. 

8.  Defendant  gave  to  his  mother-in-law 
an  absolute  obligation  for  the  payment  of 
a  sum  of  money.  In  a  suit  brought  thereon 
by  the  executors  of  the  mother  in-law, 
after  her  death,  defendant  contended  that 
the  amount  thereof  was  an  advancement 
to  his  wife.  Defendant  paid  interest  on 
the  obligation  for  some  time,  and  offered 
to  pay  it  on  two  occasions.  On  the  trial, 
the  court  permitted  proof  of  the  declara- 
tions of  deceased,  made  three  weeks  prior 
to  the  execution  of  the  note,  that  the 
money  was  an  advancement  to  defendant's 
wife.    JSM  that,  as  the  declarations  we^e 


not  contemporaneous  with  the  giving  of 
the  obligation,  this  was  error.— Id. 

Bights  of  heirs  and  distributees. 

4.  The  fact  that  the  executor  has  wasted 
personal  property  coming  into  his  hands, 
does  not  discharge  the  land  of  decedent 
from  liability  for  his  debts.-^mith  v.  Sea- 
ton,  (Pa.)  661. 

5.  A  part  of  the  legatees  under  a  will. 
who  were  all  blood-relations,  but  not  ail 
heirs  at  law,  of  the  decedent,  entered  into 
an  agreement,  under  seal,  aa  follows: 
"This  article  of  agreement,  made  by  and 
between  the  subscribers,  is  to  certify  that, 
for  good  and  sufficient  considerations,  we 
do  hereby  agree  that,  in  case  our  effort  to 
break  the  will  shall  succeed,  each  one  of 
the  said  heirs  who  shall  sign  this  paper 
shall  retain  in  full  such  portion  of  the  es- 
tate as  may  be  received  by  anyone  of  said 
heirs,  or  to  which  such  said  heirs  would  be 
entitled  in  the  event  of  the  establishment 
of  said  will;  that  is  to  say.  that,  in  the 
event  of  the  breaking  of  said  will,  only 
such  portions  of  the  estate  shall  be  distrib- 
uted to  the  heirs  aforesaid  aa  is  not  ^ven 
by  the  said  alleged  will  to  the  blood-rela- 
tions of  the  deceased.  **  Upon  the  break- 
ing of  the  will,  and  the  sale  by  the  admin- 
istrator of  realty  devised  to  oneof  the  lega- 
tees, held,  that  such  legatee,  though  not  an 
heir  of  the  deceased,  was  entitled  under 
the  agreement  to  the  proceeds  of  anch  sale. 
—Patterson's  Appeal,  (Pa.)  70. 

6.  An  agreement  not  under  seaL  and 
made  by  an  heir  at  law  of  a  decedent,  in 
which  he  releases  to  one  who  is  not  an 
heir,  but  is  a  devisee  under  the  will,  all 
claim  he  may  have  to  the  property  so  de- 
vised, if  the  will  is  set  aside,  is  invalid,  un- 
less there  is  proof  of  a  conaideratlon  for 
the  promise.— Id. 

7.  A  letter  writtten  by  the  heir  at  law  of 
a  decedent  offering  to  release  any  claim 
she  may  have  upon  property  which  has 
been  devised  by  will  to  one  who  Is  not  an 
heir,  in  case  the  will  is  set  aside,  ia  not  suf- 
ficient to  convey  her  interest  to  such  per- 
son.—Id. 


Against    co-surety, 
Surety,  4- 


DiscoTeiy. 

see    Principal 


and 


DISTBICT  AND   FROSECUT- 
INQ  ATT0RNE7S. 

Compensation. 

The  ouestion  whether  a  district  attorney 
is  entitled  to  extra  compensation  for  h» 
services  and  the  use  of  his  office  for  an  in- 
vestigation of  the  treasurers  books,  is  one 
of  law  for  the  court.— Qeiser  v.  County  oi 
Northampton,  (Pa.)  507. 
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DIVOBCB. 

GrooiMls  for. 

1.  By  Brightly,  Pard.  Dig.  Pa.  Ut.  "Di- 
vorce, g  1,  the  wife  may  obtain  a  diTorce 
when  the  husband  has,  by  cruel  and  bar- 
barous treatment,  endangered  her  life,  or 
offered  such  Indignities  to  her  person  as  to 
render  her  condition  intolerable,  and  life 
burdensome.  Held,  that  this  provision  cre- 
ates two  separate  grounds  for  divorce. — 
Appeal  of  Detrick,  (Pa.)  882;  Id.  886. 

2.  By  Brightly,  Purd.  Dig.  Pa.  tit.  •'Di- 
vorce,* 8 1.  the  wife  may  obtain  a  divorce 
when  the  husband  has.  by  cruel  and  barbar- 
ous treatment,  endangered  her  life.  A  hus- 
band and  wife  had  been  bred  to  farm  life 
and  she  had  sometimes  done  outdoor  work. 
He  was  a  tenant  farmer  of  limited  means, 
and  compelled  her  to  help  care  for  two 
large  gardens,  to  milk  five  cows,  and  to 
churn  1^  hand,  and  tried  to  compel  her  to 
do  field  work.  He  provided  a  table,  as  good 
as  the  average  in  their  condition  in  life, 
but  occasionally  scolded,  and  she  suffered 
some  hardships.  Held,  that  bis  conduct  did 
sot  afford  her  ground  for  divorce. — Id. 

8.  Whenever  a  husband  commits  a  mat- 
rimonial offense  which  entitles  his  wife  to 
a  divorce,  he  does  that  which  justifies  his 
wife  in  leaving  him.— Weigand  v.  Wei- 
gand,  (N.  J.)118. 

4.  A  wife  is  not  obliged  to  stay  under  her 
husband's  roof  with  his  prostitute;  and  if 
she  leaves  his  bouse  for  that  reason,  and 
he  refuses  to  support  her.  she  is  entitled  to 
a  decree  against  nim.  under  the  twentieth 
section  of  the  New  Jersey  statute  concern- 
ing divorces,  affirming  8  A tl.  Rep.  690.— Id. 
Defense — Separation  and  mainte- 
nan<se. 

6.  Defendant,  in  his  answer  to  com- 
plainant's bill  for  separation  and  mainte- 
nance, aet  up  that  complaitiant  represented 
to  him  that  sne  was  in  a  family  way  by  him, 
and  that  he.  knowing  that  he  had  had  con- 
nection with  her.  married  her,  and  after- 
wards discovered  that  her  representations 
were  falae.  and  that  they  haa  no  affection 
for  each  other.  Held,  that  this  was  no  de- 
fense to  a  suit  for  maintenance. — ^Fairchild 
V.  Fairchild.  (N.  J.)  426. 
Pleading— Answer. 

6.  In  her  bill  for  separation  and  mainte- 
nance complainant  alleged  that  defendant, 
to  procure  a  divorce  in  another  state,  false- 
ly swore  that  complainant  had  abandoned 
him,  and  that  her  residence  was  to  him  un- 
known. Defendant  pleaded  that  he  could 
not  be  compelled  to  answer  this  charge,  as 
in  BO  doing  he  might  incur  a  penalty  for 
the  crime  of  perjury.  Held  tnat,  in  the 
absence  of  a  showing  that  the  crime  of 
perjary  was  punishable  in  the  state  where 
It  waa  alleged  to  have  been  committed,  an 
v.llA.— 68 


exception  that  defendant  had  u 
the  charge  would  be  sustained 

7.  Complainant,  in  her  bill  J 
Uon  and  maintenance,  alleged 
ant  had  not.  since  their  marria, 
her  any  support.  Defendant 
health,  and  an  inability  to  supp 
and  that  he  was  unable  to  st 
plainant.  Held,  that  this  did  i 
allegation,  and  was  not  a  pro; 
Defendant  should  have  stated 
not  he  had,  since  the  marria£ 
complainant  anv  support.— Id. 

8.  Defendant  s  answer  to  coi 
bill  for  separation  and  maint€ 
tained  a  clause  as  follows:  ''B 
he  did,  that  he  had  been  fraud 
trapped  into  his  said  marriag 
complainant."     There  were  n 
mediately   following   for   the 
fraud  to  rest  upon.    In  a  subse 
of  the  answer  the  facts  upon 
fraud  could  rest  were  set  up, 
ception  to  them  was  sustain e( 
grounds.     Held,  that  the  claus< 
fraud  could  not  be  aided  bjc  the 
sequently  stated.— Id. 

9.  Complainant,  in  her  bill  1 
tion  and  maintenance,  alleged  tl 
ant  abandoned  her  without 
cause.  The  answer  to  this  char 
specific,  and  admitted  of  two  i 
tions.  Held,  that  an  exception 
Bwer  was  well  taken.— Id. 

DOWEB. 

Assignment,  see  Descent  and  Dish 
Lien,  charge  on  land,  see  Execut 

Divesting. 

1.  A  borough  having,  by  rigb 
nent  domain,  taken  for  a  street 
which,  as  appeared  by  the  recoi 
orphans'  court,  a  widow's  dowe 
was  charged,  and  having,  after  i 
from  the  viewers'  assessment,  se 
the  owner,  the  widow  being  no 
these  proceedings,  and  the  borou^ 
no  knowledge  of  the  widow's  inte 
that  her  interest  was  an  estate  in 
fully  protected  by  the  fact  that  he 
peared  upon  the  records;  that  s 
not  be  in  any  way  prejudiced  by 
ings  which,  as  to  her,  were  ex  pc 
by  occupying  the  entire  lot  for  a  t 
borough  had  left  nothing  which 
Ject  to  distraint;  the  land  couk 
sold,  nor  could  a  private  estate 
granted,  the  borough  holding  it 
cally,  in  fee  simple;  that  theboro) 
"assign"  of  the  acceptor  of  the  lac 
tition,  and  that,  the  remedy  bv  die 
ing  taken  away,  an  action  of  del 
properly  lie.— Borough  of  York  v 
(Pa.)  890. 


widow  takes  two-thirds  of  the  entire  in- 
come of  the  personal  property,  and  the  use 
of  nearly  one  half  of  all  the  real  estate,  it 
will  be  presumed  that  such  liberal  provis- 
ions were  intended  to  be  exclusive  of 
dower  as  such. —  Anthony  v.  Anthony, 
(Ck)nn.)45* 

8.  Where  a  widow  elects  to  take  under 
the  will,  in  lieu  of  dower,  she  must  take 
subject  to  all  the  charges  and  limitations 
of  the  will,  just  as  any  other  devisee. — 
Appeal  of  Kline.  (Pa. )  8«6.* 

Duress. 

Flea  in  abatement,  see  Bonds,  2, 


EASEMENTS. 

By  express  grant. 

1.  A  lot-owner,  claiming  under  a  deed 
from  the  original  owner  of  the  plat,  de- 
scribing the  lot  by  metes  and  bounds  along 
a  designated  street,  and  who  has  made  val- 
uable improv^knents  thereon,  may  main- 
tain an  action  in  equity  to  restrain  one  who 
claims  title  to  the  whole  street  from  so  ob- 
structing the  same  as  to  interfere  with  such 
owner's  rights  therein,  though  such  street 
may  never  have  been  opened  to  the  public. 
—Appeal  of  Ferguson,  (Pa.)  885. 

2.  Those  claiming  under  deeds  from  the 
associates  of  the  Jersey  Company  made 
after  and  referring  to  the  map  adopted  by 
the  associates  as  owners  of  the  fee  and  ac- 
cepted by  them  as  trustees  for  the  public, 
have  not  such  a  legally  established  private 
easement  or  reversionary  interest  after 
their  vacation  in  all  the  streets  laid  down 
in  said  map.  as  will  warrant  an  injunction 
against  a  railroad  proposing  to  destroy  the 
thoroughfare  in  accordance  with  a  plan 
approved  by  the  municipal  authorities,  and 
acted  on  by  them  in  vacating  a  portion  of 
a  street  for  railroad  purposes  for  the  pub- 
lic benefit,  as  provided  by  Rev.  N.  J.  p.  44, 
§  168.— Dodge  v.  Pennsylvania  R.  Co.,  (N. 
J.)  751. 

8.  It  appeared  that  plaintiff's  grantor  had 
promised  plaintiff  a  certain  rigot  of  way. 
a  continuation  of  which  was  to  be,  and  had 
been,  obtained  from  a  third  person;  that  a 
surveyor,  called  upon  by  the  grantor  to 
survey  an  adjoining  lot,  had  been  instruct- 
ed by  the  latter  to  leave  room  for  a  road  to 
plaintiff's  premises;  that  after  selling  the 
lot  to  plaintiff,  the  grantor  had  moved  his 
fence  to  give  plaintiff  a  way  out.  Held, 
sufficient  to  sustain  a  finding  of  an  express 
grant  of  a  rii^ht  of  way.— Allen  v.  Vander- 
vort,  (Pa.)  816. 
By  prescription. 

4.  Plaintiff  had  a  license  from  the  officers 
of  a  town  to  use  a  reservoir  for  fishing  and 


tain  an  absolute  title  by  prescription  to  last 
forever.— Dunham  v.  City  of  New  BritaiD, 
(Conn.)  854. 

Light  and  air. 

5.  The  court  will  take  judicial  notice  th»t 
a  brick  wall  built  three  feet  and  eight  inch- 
es from  certain  windows,  and  at  least  fif- 
teen inches  above  them,  is  a  detrimental 
obstruction  of  light  and  air. — Ware  v. 
Chew.  (N.  J.)  746. 

6.  An  agreement  by  a  lessee  to  snrrender 
to  an  adjoining  owner,  who  contemplated 
building,  all  his  rights  of  light  and  air 
over  said  owner's  lot,  is  within  the  statute 
of  frauds.— Id. 

7.  The  lessee  of  a  building  who  has  noti- 
fied the  Intending  purchaser  that  he  insists 
on  his  rights  under  his  lease  in  case  the 
purchaser  shall  build,  is  not  in  la^ibes  b? 
taking  no  steps  to  protect  those  rights  nntil 
after  the  purchaser  has  begun  to  excavate 
so  near  the  leased  building  as  to  aeriooslj 
obstruct  the  light  and  air.— Id. 

8.  Where  an  intending  purchaser  of  a 
vacant  lot  informed  the  lessee  of  an  ad- 
joining building  of  his  intention  to  pur- 
chase and  builathereon,  and  asked  him  if 
he  had  any  objection,  an  answer  that  be 
had  none,  only  that  his  rights  under  his 
lease  should  be  respected,  is  complete  no- 
tice of  such  rights  to  the  purchaser,  and 
later  conversations  not  containing  any  ex- 
press or  formal  waiver  of  those  rights,  will 
not  estop  the  lessee  from  claiming  them 
after  the  purchaser  has  made  ezcavations 
for  the  building. — Id. 

9.  Evidence  that  the  lessor  refused  the 
lessee,  at  the  time  the  lease  was  made,  the 
use  of  an  adioining  lot  on  the  ground  that 
he  or  a  purchaser  from  him  might  want  to 
build  thereon,  no  kind  of  building  being 
specified,  is  no  bar  to  a  bill  to  restrain  a 
purchaser  from  erecting  a  building  over  the 
whole  of  said  lot  in  such  a  manner  as  to 
obstruct  the  lessee's  light  and  air. — Id. 

EJECTMENT. 

Adverse  possession,  see,  also,  Xtmaeotum  ^ 

Actions,  1-5. 
Barred  by  decree  in  specific  performance, 

see  Judgment,  1. 

Adverse  possession. 

1.  Whether  a  party  claiming  title  by  ad- 
verse user  has  such  continuous,  notorloai, 
and  hostile  possession  as  would  give  him 
title  under  the  statute  of  limitations,  is  a 
question  for  the  jury. — Mason  v.  Ammoa, 
(Pa.)  449.  ' 

Evidenoe. 

2.  The  admission  of  a  writ  of  eJectmesW 
though  not  set  forth  in  a  plaintiff*  a  abstrad 
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of  title,  in  an  action  of  ejectment,  is  not 
error.— Logan  v.  Quiglej,  <Pa.)  93. 

8.  Under  rule  90,  court  of  common  pleas, 
Allegheny  county,  Pennsylvania,  which 
provides  that  the  plaintiff,  in  ejectment, 
shall  tile  in  the  office  of  the  prothonotary  an 
abstract  of  the  title  on  which  he  relies,  it  is 
proper  to  admit  such  abstract  in  evidence. 
—Hart  V.  McGrew.  (Pa.)  617. 

4.  Where  a  husband  brings  ejectment  for 
land  belonging  to  his  deceased  wife,  the 
election  by  which  he  took  his  wife's  real 
estate  as  tenant  by  curtesy,  instead  of  as- 
senting to  her  whI,  Is  evidence  pertinent 
to  such  issue.— Logan  v.  Quigiey,  (Pa.)9S. 

5.  In  ejectment  for  part  of  a  lot  which 
had  passed  by  intermediate  conveyances 
from  defendant  to  plaintiff,  where  defend- 
ant claimed  under  a  contract  with  his  ven- 
dee, evidence  was  introduced  to  show  by 
plaintiff's  declarations,  made  when  he  pur- 
chased, that  the  purchase  was  with  the  un- 
derstanding that  the  part  in  controversy 
was  not  included.  Held,  thnX  such  declar- 
ations could  not  effect  plaintiff's  rights  un- 
der the  deed.  — Stiffler  v.  Retzlaff,  (Pa.) 
876. 

Instnictions — ^PoBsession. 

6.  A  charge  to  the  jury  in  an  action  of 
ejectment  that  they  would  determine 
whether  or  not  the  tenants  of.  the  land  in 
question  were  holding  under  lawful  au- 
thoritv,  or  as  tenants  under  the  plaintiff, 
and,  if  the  latter,  that  the  action  would 
not  lie  if  no  notice  to  quit  had  been  given, 
or  demand  of  possession  made,  is  correct, 
and  it  is  also  proper  in  such  action  to  leave 
the  question  of  possession  to  the  Jury.— 
Logan  V.  Qulgley,  (Pa.)  92. 

Mesne  profits. 

7.  Where  plaintiff  died  before  trial,  and 
his  administrator  prosecuted  the  suit,  a  no- 
tice served  by  him  on  defendants,  claiming 
mesne  profits,  is  competent  evidence. — 
Hart  V.  McGrew,  (Pa.)  617. 

8.  Under  New  Jersey  practice  act.  §  286, 
(Rev.  N.  J.  896.)  which  provides  that,  in 
any  action  in  which  the  right  to  real  estate 
is  in  controversy,  the  court  may  make  an 
order  for  the  protection  of  the  property 
from  waste  or  removal  beyond  the  juris- 
diction of  the  court,  the  supreme  court  has 
no  power  to  appoint  a  receiver  to  take 
charge  of  the  rents  of  premises  pending  an 
action  of  ejectment. — Oehme  v.  Ruckle- 
haus,  (N.  J.)  145. 


Election. 

Of  survivor  of  marriage  to  take  under  will, 
see  Dotcer,  2,  8;  J^edment,  4. 


ELECTIONS  AND  VOTEBS. 

Municipal,  see  MunidpcUCorporationi,  9-12. 

Majority  of  votes, 

1.  The  rule  that,  when  an  election  is  held 
at  which  a  subject-matter  is  to  be  deter- 
mined by  a  majority  of  the  qualified  vot- 
ers, those  absenting  themselves,  and  those 
who,  being  present,  abstain  from  voting, 
are  considered  as  acquiescing  in  the  result 
declared  by  those  actually  voting,  applies 
equally  where,  at  a  general  election,  the 
measure,  though  receiving  a  majority  of 
the  votes  cast  on  that  subject,  failed  to  re- 
ceive a  majority  of  the  votes  cast  upon 
some  other  subject.— Walker  v.  Oswald, 
(Md.)711. 

2.  Act  Gen.  Assem.  Md.  Jan.  Sess.  1886, 
c.  248,  §  7,  relating  to  the  adoption  of  high 
license,  after  ppvidlng  that  "the  voters  of 
said  county  at  the  general  election"  shall 
determine  by  ballot  upon  the  adoption  or 
rejection  of  the  provisions  of  the  act,  and 
after  directing  the  form  of  ballots  to  be 
used,  by  making  it  the  duty  of  the  judges 
to  "make  a  full  return  of  the  votes  east  as 
aforesaid, "  (on  which  return  the  clerk  is  to 
proclaim  the  result,)  makes  the  adoption 
of  the  act  dependent  solely  upon  the  votes 
cast  for  and  against  it.— -Id. 

8.  Section  8,  giving  the  act  effect  "if  a 
majority  of  the  voters  of  said  county  shall 
determine  by  their  ballots"  in  its  favor, 
must  be  read  in  conjunction  with  section 
7,  and,  thus  read,  clearly  means,  not  a  ma- 
jority of  all  the  voters  of  the  county  vot- 
ing upon  some  other  subject,  but  a  major- 
ity of  all  the  voters  of  the  county  who  vote 
upon  this  act.— Id. 

Emblements. 

Mortgi^or  in  possession  after  foreclosure, 
see  Mortgages,  8. 

EMINENT  DOMAIN. 

Divesting  dower  rights,  see  Dower,  1. 
Presumption  as  to  payment  of  damages,  see 
Highways,  5. 

Title  aoquirecU 

1.  In  Pennsylvania,  land  seized  by  and 
appropriated  for  the  use  of  the  state  vests 
in  the  commonwealth  in  fee. — Delosier  v. 
Pennsylvania  Canal  Co.,  (Pa.)  400. 

Bight  to  compensation. 

2.  Defendant,  in  opening  a  street,  re- 
moved a  house,  one  wall  of  which  was  used 
as  a  wall  of  plaintiff's  house.  Held,  that 
plaintiff's  house  was  injured;  and  that  un- 
der Const.  Pa.  art.  16,  %  8,  providing  that 
municipal  corporations  shall  not  take,  in- 
jure, or  destroy  private  property  in  the 
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construction  of  bighwajra  without  Just  com- 
pensatioc  therefor,  plaintiff  may  recover. 
—Snyder  v.  City  of  Lancaster,  (Fa.)  873. 

Bvidenoe. 

8.  Whatever  facts  tend  to  enlighten  the 
Jury  on  the  subject,  and  thus  enable  them 
to  reach  a  correct  conclusion  as  to  the 
value  of  the  property  taken,  are  admissi- 
ble—Pennsylvania 8.  V.  R.  Ck).  V.  Keller, 
(Pa.)  881. 

4.  In  an  action  to  assess  damages  for 
property  talcen  by  a  railroad  company, 
where  tne  title  is  in  dispute,  evidence  that 
part  of  the  premises  in  question  did  not 
belong  to  plaintiff,  and  that  his  claim  is  ex- 
cessive, is  admissible.— Id. 

Measure  of  damages. 

5.  The  testimony  was  conflicting,  and  es- 
timated the  dlimages  from  about  f850  up  to 
$750.  The  court  charged  that  the  damages 
could  not  well  be  less  than  the  $850  or 
more  than  $750;  ''though  it  is  merely  an 
opinion  of  our  own.  and  not  intended  to 
sway  you. "  EM^  that  the  opinion  of  the 
court  was  properly  qualified,  and  was  not 
error.— Oesson.  C.  C.  &  N.  Y.  Short  Route 
R.  Co.  V.  Aunsman,  (Pa.)  561. 

6.  The  court  instructed  the  Jury  that  the 
measure  of  damages  for  the  land  taken  for 
a  railroad  was  the  actual  damage  to  the 
land;  that  that  would  be  best  ascertained 
by  what  the  land  was  worth  before  the 
road  was  built,  and  what  afterwards,  and 
they  were  not  to  consider  speculative  or 
imaginary  damages.  UM,  that  this  was 
the  proper  rule  governing  the  assessment 
of  damages.— Id. 

Appeal— Pleading. 

7.  At  the  application  of  plaintiff,  viewers 
were  appointed  to  assess  the  damage  to  his 
land  caused  by  the  construction  of  defend- 
ant's railroad.  Defendant  appealed  from 
their  award  to  the  court,  who  directed  an 
issue  to  try  the  question  of  damages. 
Plaintiff  filed  his  narr  in  trespass  quare 
eUtusum /regit,  and  the  defendant  pleaded 
not  guilty.  Held,  that  the  form  of  the  is- 
sue was  of  no  conseciuence.  and  gave  both 
parties  an  opportunity  to  obtain  their  full 
rights.— Id. 

EaUITT. 

Bee,  also,  Creditert'  BiU;  Fraudulent  Otm- 
v^ancee;  Mortgages;  Partnership;  8pe- 
dfie  Performanee;  Subrogation;  Trusts, 

Jurisdiction,  action  pending  at  law,  see 

Corporations,  6. 
j^—  in  partition,  see  Partition,  1. 
relief  against  penalty,  see  Sxeeutors 

and  Administrators,  25. 
Laches,  see  Easements,  7;  Estoppel,  2;  l^e- 

cific  Performance,  1. 
Marshaling  assets,  see  Mortgages^  10» 


Juiisdiotion— In  general. 

1.  Complainant  held  a  chattel  mortgage 
made  by  one  of  the  defendants  upon  a 
stock  01  goods,  mortgages  upon  which 
were  also  given  to  two  other  persons.  The 
goods  were  subsequently  seised  under  an 
execution  against  the  defendant  mortga- 
gor, and  some  other  of  the  defendants  then 
brought  suit  in  replevin,  and  caused  the 
coroner  to  demand  possession  from  the 
sheriff  of  a  portion  of  the  goods  in  qaes- 
tion.  Complainant  then  filed  a  bill  of  fore- 
closure and  asked  for  a  sale  of  the  goods. 
The  landlord  of  the  defendant  mortgagor 
also  claimed  a  lien  for  rent  on  the  goods. 
An  injunction  having  been  granted  and  a 
receiver  appointed,  the  replevin  plaintiffs 
(defendants  herein)  insisted  that  posses- 
sion of  the  goods  should  be  delivered  to 
them,  and  that  the  Question  of  title  might 
be  tried  at  law.  Held,  that  a  court  of  eq- 
uity having  Jurisdiction  of  the  cause  would 
not  surrender  its  Jurisdiction,  but  to  avoid 
a  multiplicity  of  suits  would  determine  up- 
on the  rights  of  all  parties  concerned,  and 
an  application  to  allow  the  replevin  suit  to 

Jroceed  was  denied.— Collins  v.  Colley.  (N. 
.)  118. 

2.  Defendant's  property  was  sold  under 
an  execution  regularly  issued  upon  a  de- 
cree of  foreclosure.  Defendant  filed  her 
petition  in  chancery,  asking  to  have  the 
sale  set  aside  on  the  ground  of  surprise. 
The  facts  were  that  defendant  was  a  Ger- 
man woman,  understanding  little  Bngliah; 
that  she  lived  upon  the  property,  and  did 
not  understand  the  nature  of  the  proceed- 
ings against  her;  that  she  thouj^ht  if  ihe 
house  was  to  be  sold  that  a  notice  of  the 
sale  would  be  posted  on  the  house;  that 
she  knew  nothing  of  the  decree  or  sale  un- 
til the  property  had  been  sold;  that  she 
then  tendered  to  the  sheriff  the  amoant  of 
the  execution,  with  costs,  and  stood  ready 
to  pay  the  same  at  any  time.  J9dd.  that 
upon  these  facts  a  court  of  equity  would 
grant  relief.— Schulling  v.  Lintner,  (N.  J.) 
158. 

8.  Plaintiffs,  claiming  to  own  a  certain 
alley,  brought  a  bill  in  equity  to  enjoin 
defendants  from  using  it.  Defendants 
claimed  that  the  alley  was  a  common  alley, 
and  that  they  had  a  right  to  use  it.  Hek, 
that  equity  had  no  Jurisdiction  of  the  noat- 
ter.  and  the  plaintiff's  remedy  was  at  law. 
-Appeal  of  Quinn,  (Pa.)  649. 

Beformation  of  contraota — IPrwtSu 

4.  The  evidence  reouisite  to  reform  a 
written  instrument  on  the  ground  of  fraud 
accident,  or  mistake,  must  be  clear,  pre 
else,  and  indubitable.  If  the  evidence 
when  admitted  is  not  such  as  would  more 
a  chancellor  to  reform  the  contract,  tae 
case  should  not  be  submitted  to  the  jury 
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without  bindinff  instractions  at  to  its  in- 
ufflciency.— SylTiuB  ▼.  Eosek,  (Pa.)  802. 

Mistake. 

5.  In  defense  to  an  action  on  a  promis- 
ory  note,  A.,  the  payee  and  first  indorser, 
et  up  mistake  in  so  indorsing,  and  on  that 
rround  claimed  reformation  of  the  note,  so 
hat  B.,  the  plaintiff,  should  be  substituted 
EL  bis  place.  The  evidence  was  that  the 
lote  was  the  last  of  several  renewal  notes; 
hat  one  C.  was  the  real  debtor;  that  C. 
aade  the  original  note  and  the  other  re- 
newal notes  payable  to  B.,  and  then,  for 
y/8  accommodation,  first  B.  and  then  A. 
ndorsed  them,  and  C.  delivered  them  to 
>..  who  had  them  discounted  by  a  bank; 
hat.  at  the  time  of  A.'s  indorsement  of  the 
lote  in  suit,  there  were  no  other  indorse* 
nents  on  it.  and  that,  in  the  usual  course 
>f  the  dealings,  C.  procured  A.'8  indorse- 
nent,  then  B.'s  above  A.'s.  and  delivered 
he  note  to  D. ;  that  A.  had  no  special  un- 
ierstanding  with  B.  as  to  the  manner  of 
be  filling.or  as  to  the  order  of  their  liability 
18  indorsers.  The  evidence  as  to  whether 
be  body  of  the  note  was  filled  before  A. 
ndorsed  it  was  conflicting.  On  C.'s  de- 
fault, B.  paid  the  bank  the  amount  of  the 
lote.  and  claimed  as  a  bona  fide  purchaser 
'or  value.  Held,  that  the  evidence  was  not 
tufflcient  to  warrant  the  reformation.— 
\hlbom  V.  Wolff.  (Pa.)  799.* 

6.  Land  held  by  P.  in  trust  equally  for 
limself,  S.,  and  D.,  was  platted,  and  lots 
U),  31, 82.  and  86  were  sold  to  Mrs.  S.  Each 
>wner  then  selected  four  lots,  D.  taking 
^6.  27,  28,  and  29.  and  S.,  84.  85,  86,  and  87. 
^fter  the  lots  had  been  improved,  deeds 
were  made  to  Mrs.  S.  for  81.  82,  88,  and  84, 
;o  D.  for  27.  28,  29,  and  80,  and  to  S.  for  85, 
)6.  87,  and  88.  Afterwards  the  remaining 
ots  were  divided,  28  lots  being  conveyed 
,o  each  owner,  and  lot  88  was  again  in- 
;1  uded  in  the  conveyance  to  S. :  S.  then  hav- 
ng  81  lots,  D.  82.  and  P.  84.  The  lots  were 
leld  as  first  selected  for  17  years,  and 
argely  improved,  P.  superintending  the 
mprovements,  and  never  claiming  lot  26. 
Held,  that  these  facts  show  a  mistaKe  in  in- 
serting wrong  lot  number  in  the  deeds, 
nrhich  equity  will  correct.  —  Dod  v.  Paul, 
N.  J.)  817.» 

7.  Plaintiff  and  his  father  sold  certain 
land  to  a  town,  taking  back  an  agreement 
in  writing  allowing  them  certain  privileges 
in  the  property.  In  an  action  to  reform 
the  deed,  by  inserting  in  it  the  privileges 
M  set  out  in  the  agreement,  plaintiff  of- 
fered parol  testimony  of  the  conversations 
in  relation  thereto.  Held,  that  it  was  not 
admissible,  as  the  parol  agreement  was  all 
merged  in  the  written  one,  and,  as  no  mis- 
take was  claimed  to  have  been  made  in  the 
deed,  it  could  not  be  reformed. — Dunham 
V.  City  of  New  Britain,  (Conn.)  854. 


BesoiBsion  of  oontraots — ^Undue  in- 
fluence. 

8.  Defendant's  intestate  executed  an  as- 
signment of  her  expectancy  in  her  sister's 
estate  to  secure  certain  indebtedness 
claimed  to  be  due  from  her  to  the  assignee. 
It  appeared  that  at  the  time  of  the  execu- 
tion of  the  assignment  she  was  90  years  old, 
and  her  memory  was  seriously  impaired; 
that  she  had  not  sufficient  memory  and 
mental  vigor  to  understand  whether  she 
owed  the  debts  or  not;  that  she  could  not 
distinguish  between  her  own  debts  and 
those  of  others,  and  allowed  debts  to  be  in- 
cluded in  the  assignment  simply  on  the  al- 
legation of  the  creditor  that  they  were  all 
right;  that  a  large  amount  of  the  debts  so 
Included  were  mere  ^ess-work  of  the 
assignee,  and  not  based  upon  any  known 
agreement;  that  she  was  influenced  by  her 
son  to  sign  the  assignment,  the  inducement 
being  that  she  could  always  be  with  her 
son,  who  had  kept  her  supplied  with  liquor. 
Held,  such  a  showing  of  mental  Incapacity 
and  undue  influence  as  warranted  setting 
aside  the  assignment. — King  v.  Cummins, 
(Vt)  727.* 

Marshaling  assets. 

9.  Mortgagees  of  chattels  must,  as  regard 
subsequent  execution  creditors  of  the  mort- 
gagor, first  exhaust  any  property  not  cov- 
ered by  the  execution.— Ayers  v.  Hawk,  (N. 
J.)  744. 

Laohes. 

10.  He  who  delays  asserting  his  rights 
until  the  proofs  respecting  the  transaction 
out  of  which  he  claims  his  rights  arose  are 
so  indeterminate  and  obscure  that  it  is  im- 
possible for  the  court  to  see  whether  what 
seems  to  be  Justice  to  him  is  not  injustice 
to  his  adversary,  has  no  right  to  relief.— 
McCartin  v.  Administrator  of  Traphagen, 
(N.  J.)  156. 

11 .  A  bill  to  set  aside  a  deed  for  fraud 
was  filed  within  less  than  three  years  from 
the  date  of  the  deed,  and  16  months  after 
the  death  of  the  grantor.  Held,  that  no 
laches  could  be  imputed  to  complainant. — 
Canton  v.  McGraw,  (Md.)  287. 

Pleading— Original  bill. 

12.  An  allegation  in  a  bill  in  equity  that 
the  complainant  ^'had  been  informed  and 
believed  "  the  facts  set  out  were  true,  is  not 
sufi^cient;  it  should  allege  the  facts  on  in- 
formation and  belief.  — -Messer  v.  Storer, 
(Me.)  275. 

Bill  of  review. 

18.  A  bill  of  review  filed  in  December, 
1886.  to  set  aside  a  Judicial  sale  had  in 
April,  1874,  is  not  filed  in  time  in  Maryland, 
and  ignorance  of  facts  of  which  their  coun- 
sel had  notice  is  no  excuse  to  complainants. 
— Presstman  v.  Mason,  (Md.)  764. 
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Pleading— Answer. 

14.  On  motion  to  strike  out  the  answer, 
where  the  language  of  the  notice  recited  that 
the  answer  was  not  responsive  to  the  bill, 
set  up  no  defense  thereto,  and  admitted  all 
the  equity  of  the  bill,  held,  the  motion  was 
too  broad,  and  was  properly  overruled.— 
Conway  v.  Wilson,  (N.  J.)  734. 

15.  A  reservation  of  exceptions,  and  a 
general  clause  denying  combination,  in  an 
answer  to  a  bill  in  equity,  being  against 
rule  of  court,  an  exception  to  that  ]>art  of 
the  answer  should  be  sustained.— Fairchild 
V.  Fairchild,(N.  J.)428. 

16.  To  a  bill  by  a  wife  against  her  hus- 
band to  recover  a  sum  of  money  alleged  to 
have  been  paid  by  her  in  building  and  fur- 
nishing their  house,  and  for  which  defend- 
ant had  given  her  no  security,  an  answer 
that  the  money  had  been  given  him  by 
complainant,  and  that  there  was  no  agree- 
ment, contract,  or  understanding  that  he 
was  to  repay  or  in  any  way  secure  the 
money,  is  responsive,  and  can  only  be  over- 
come by  the  testimony  of  two  witnesses, 
or  one  witness  corroborated  by  circum- 
stances.—Appeal  of  Gleghorne,  (Pa.)  7U7. 

17.  Complainant  in  his  bill  charged  that 
the  defendants  had  done  certain  acts  which 
were  but  a  part  of  a  scheme  to  injure  and 
ruin  complainant.  The  answer  set  up  only 
certain  business  transactions,  and  did  not 
answer  the  charge  of  participation  in  the 
attempt  to  injure  the  complainant.  Held, 
that  the  complainant  was  entitled  to  a  de- 
cree, and  the  motion  to  modify  the  decree 
so  as  to  relieve  one  of  the  defendants  of 
costs  should  be  denied.— Bowker  v.  Qlea- 
son,  (N.  J.)  824. 

Amendment. 

18.  When  a  bill  to  foreclose  is  amended 
without  service  of  a  copy  of  the  amend- 
ment upon  defendant,  and  complainant  af- 
terwards asks  for  ihe  appointment  of  a  re- 
ceiver, an  appearance  to  that  motion  will 
not  waive  defendant's  right  to  a  copy  of 
the  amendment— Myers  v.  Morris,  (M.  J.) 
859. 

MnltifariousnesB. 

19.  Complainant,  in  a  bill  to  set  aside  a 
deed  for  fraud,  asked  also  that  the  grantee 
in  the  deed  should  account  for  the  rents  and 
profits  of  the  property  she  had  held  under 
the  deed,  and  also  that  she  be  removed 
from  her  trusteeship  under  the  will  of  the 
grantor  in  the  deed.  The  court  in  its  de 
cree  dismissed  the  bill  so  far  as  it  prayed 
for  her  removal  from  the  trusteeship,  for 
multifariousness.  Held,  that  this  action  of 
the  court  was  authorized  under  equity  rule 
88.  and  it  was  in  the  scope  of  equity  Juris- 
diction to  compel  the  fraudulent  grantee 
to  account  for  tne  rents  and  profits.— Can- 
ton V.  McQraw,  ^Md.)287. 


Parties. 

aO.  In  a  suit  to  set  aside  a  deed  for  fraud, 
brought  by  the  son  of  the  deceased  grantor, 
the  other  children  of  such  grantor,  who 
would  have  an  interest  in  the  property  if 
such  deed  should  be  set  aside,  as  well  as 
the  p^antee  and  her  husband,  are  proper 
parties. — ^Id. 

Evidence. 

21.  In  an  action  to  recover  for  work  and 
labor  defendant  filed  an  answer  claiming 
that  an  important  provision  was  fraudu- 
lently omitted  from  tne  contract  MM,  that 
the  reply  is  conclusive  unless  contradicted 
by  two  witnesses,  or  one  witness  and  cor 
roboratinf  circumstances  ecjuivalent  to  a 
second  witness.  Since  parties  have  been 
made  competent  witnesses,  the  reason  for 
enforcing  this  rule  is  stronger  than  aver. 
—Sylvius  V.  Kosek,  (Pa)  892. 

Fraotioe— Dismissal  of  bilL 

22.  When  a  cause  of  action,  cognizable  at 
law,  is  entertained  in  eauity,  on  the  ground 
of  some  equitable  reliei  sought  by  the  bill, 
which  it  turns  out  cannot,  for  defect  of 
proof  or  other  reason,  be  granted,  the  court 
18  without  Jurisdiction  to  proceed  further. 
and  should  dismiss  the  bill  without  preju- 
dice.—Gamage  ▼.  Harris,  (Me.)  428. 

28.  A  complaint  alleged  an  illegal  dis- 
tress for  rent  which  was  not  due,  and  an 
illegal  foreclosure  of  a  chattel  mortgage 
on  account  of  the  distraint.  On  motion  to 
show  cause  why  the  distraint  should  not 
be  enjoined,  the  answer  and  aflSdavits  con- 
tainea  distinct  denials,  robbing  complain- 
ant of  all  equity.  Held  that,  as  the  com- 
plainant could  not  sustain  his  action  as  to 
the  rent,  the  other  part  of  the  case,  con- 
taining only  a  single  issue,  triable  at  law, 
must  fall  with  it— Browne  ▼.  French,  CS. 
J.)  606. 

24.  Complainants  filed  their  bill  to  estab- 
lish a  claim  of  title  to  the  land  mentioned 
in  the  bill  in  their  favor,  against  defend- 
ants, and  after  that  for  partition  of  the 
land  among  complainants.  Defendants  j 
were  adjudged  to  have  no  interest  in  the 
land.  Held,  that  the  court  had  no  Jurisdic- 
tion to  proceed  to  make  partition  of  the 
lands  between  complainants,  and  a  decree 
for  that  purpose  could  not  bind  the  par- 
ties.—Emerson  V.  Pierce,  (N.  J.)  745. 

Examiners. 

25.  Code  Md.  art  16.  §  144,  gives  an  ex- 
aminer in  equity  the  right  to  have  a  clerk 
write  down  the  testimony.    Held,  that  this 

Erovision  of  the  Code  is  still  in  force,  and 
as  not  been  affected  by  any  equity  rule.— 
Canton  v.  McQraw.  (Md.)  1^7. 

26.  After  a  cause  was  at  issue  on  motion 
of  the  complainant,  leave  was  given  to  take 
testimony  before  any  examiner  of  the 
court    The  first  examiner  notified  to  take 
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testimony  being- sfck,  complainant  took 
testimony  before  a  second,  and  finally  be- 
fore a  third,  examiner.  The  defendants 
were  present  and  cross-examined  the  wit- 
nesses. The  court,  on  motion  of  com- 
plainant, ordered  the  testimony  as  taken 
to  stand,  and  that  the  third  examiner 
should  continue  taking  the  testimony  un- 
der the  original  order.  Held,  that  the  or- 
der of  the  court  violated  none  of  the  equity 
rales,  nor  any  of  the  general  principles  of 
equity.— Id. 

Decree. 

37.  In  a  suit  to  set  aside  a  deed,  the  court, 
having  decided  to  set  it  aside,  gave  the 
complainant  leave  to  amend  by  making  the 
executrix  and  trustee  under  the  will  of  the 
grantor,  her  father,  a  party  as  such  execu- 
trix, she  being  the  grantee  in  the  deed,  and 
already  a  party  in  her  own  right.  After 
the  executrix  was  served,  the  court  refused 
to  hear  further  testimoxiy,  or  delay  the 
passage  of  the  decree.  Meld  that,  as  the 
g'rantee  had  taken  much  testimony  in  her 
own  behalf,  and  needed  none  to  sustain 
her  title  as  executrix,  if  the  deed  was  set 
aside,  the  order  of  the  court  was  a  proper 
one.— Id. 

EKROB,  WBTT  OF. 

When  lies,  see  Highway;  8. 

Be  view. 

Under  the  Kew  Jersey  practice,  on  a  writ 
of  error  where  the  only  error  assigned  is 
the  common  one  that  the  judgment  was 
given  for  plaintiff  instead  of  defendant, 
the  court  will  not  look  into  the  bill  of  ex- 
ceptions to  consider  errors  relating  to  the 
charge  to  the  jury,  the  bill  of  exceptions 
not  being  a  part  of  the  strict  record  to 
which  only  the  assignment  of  the  common 
errors  relates. — Driscoll  v.  Carlin,  (N.  J.) 
482. 

Estates. 

Bee  Dower;  Huaband  and  Wife,  IS;  Ten- 
aney  in  Oomman  and  Joint  Tenancy; 
Truete;  WiUe,  21-42. 

ESTOPPEL. 

By  deed,  see  Trusie,  4. 

By  record,  see  Execution,  7;  Judicial  Sales; 
Mortgagee,  7. 

ree  adjudieata,  see  Judgment,  1,  2. 

In  paie^  acceptance  of  benefits,  see  Corpo- 
rations,  S;  Truets^lZ, 

acquiescence,  see  Easements,  8;  Exe- 
cution, 10. 

• conduct,  see  Master  and  Servant,  4; 

Mortgages,  6. 

By  record. 

1.  The  defendant  in  trover  is  estopped 
to  claim  ownership  of  the  property,  wnen 


he  has,  in  a  sworn  petition  to  the  court,  in 
relation  to  the  same  property,  alleged  it  to 
be  the  personal  property  of  his  son;  and 
the  record  of  sucn  petition  is  admissible  in 
evidence.— Qarber  v.  Doersom,  (Pa.)  777. 
In  pais. 

2.  Where  the  defendant's  claim  had  once 
been  before  a  court  of  competent  jurisdic- 
tion, where  it  should  have  been  adjudi- 
cated, in  which  court  the  claim  had  been 
in  part  satisfied  by  a  judgment  in  offset, 
held,  that  the  defendant  was  estopped  by 
her  neglect  from  setting  up  the  balance  of 
the  original  claim  in  a  subsequent  suit  be- 
tween the  parties. — Spaulding  v.  Warner, 
(Vt.)  186. 

8.  Where  a  party  sets  up  an  estoppel,  and 
in  support  thereof  offers  evidence  which 
is  wholly  verbal,  and  which,  if  believed  by 
the  jury,  would  amount  to  an  estoppel,  it  is 
error  in  the  court  to  withdraw  such  evi- 
dence from  their  consideration. — Wilcox 
V.  Rowley.  (Pa.)  997. 

4.  Plaintin  had  been  in  possession  of 
land  for  20  years  under  a  parol  contract, 
but  bad  not  fully  paid  therefor,  when  he 
leased  the  premises  from  his  vendor's 
grantee.  Held,  that  as  the  evidence  did  not 
show  that  plaintiff  intended  to  abandon  his 
claim  under  the  parol  contract,  and  as  there 
was  evidence  that  the  lease  was  security 
for  the  purchase  money  advanced  by  such 
grantee,  plaintiff  was  not  estopped  to  as- 
sert his  claim.— Brinser  v.  Anderson,  (Pa.) 
809. 

EVIDENCE. 

See,  also.  Deposition;  Witness. 

Competency  and  relevancy,  see,  also,  Ar- 
IntrcUion  and  Award;  Bastardy,  8;  Crim- 
inalLaw,  7;  Curte9y,9-^\  Damages,  9 \  De- 
ceit, 2;  Eminent  Domain,  8,  4;  Highways, 
14;  Insanity,  2;  Lotteries,  1,  2;  Tres]^ass,  4. 

Declarations  and  admissions,  see,  also.  Bas- 
tardy, 2;  ^eclment,  5;  Oif(s,S;  Judgment, 
0;  JJmiiatian  of  Actions,  5. 

Documents,  see  Bastardy,  1;  Ejectment,  2-4; 
IVespass,  1. 

Judicial  notice,  see  Easements,  5. 

Offer  of  evidence,  se^  Trial,  8. 

Opinion,  see,  also,  Factors  and  Brokers,  2. 

Parol,  to  establish  a  trust  in  lands,  see 
Trusts,  fi, 

to  vary  writing,  see  Contracts,  6;  Eq- 
uity, 7. 

Rebuttal,  see  Trespass,  2,  8. 

Weight  and  sufllciency,  see  Appeal,  18, 14; 
Equity,  21 ;  Estoppel,  8;  Executors  and  Ad- 
ministrators, 6;  Master  and  Servant,  8;  Ne- 
gotiable  Ir^siruments,  2. 

Weight  and  siifificiency. 

1.  J.,  the  defendant,  asked  that  C.  be 
held  liable  for  the  difference  between  what 
the  complainant  C.  received  for  certain 
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lands,  And  what  about  CM)  witnesses  testi- 
fied it  should  have  brought,  held,  that  the 
real-estate  agent  selling  the  land  being  an 
expert,  and  the  fact  that  no  larger  price 
could  be  received  for  the  land  after  being 
in  the  market  for  a  long  time,  were  better 
evidence  of  the  worth  of  it  than  the  testi- 
mony of  the  witnesses  who  were  not  ex- 
perts, and  who  testified  in  a  general  way. 
— Childs  V.  Jones,  (N.  J.)  16. 
Declarations  and  admisaionB. 

2.  Plaintiffs'  agent,  in  transmitting  a  da- 
plicate  copy  of  a  contract  to  them,  sent  a 
letter  detailing  his  acts,  and  stating  his  un- 
derstanding of  the  arrangement  with  de- 
fendants. He  died  before  the  trial.  Held, 
that  his  letter  was  no  part  of  the  re^  geskp, 
and  was  inadmissible.— Henkel  v.  Trubee, 
(Conn.)  723. 

8.  In  a  suit  to  set  aside  a  deed  for  fraud 
in  obtaining  it,  the  court  allowed  letters  to 
be  Introduced,  written  by  parties  to  the 
suit,  alleeed  to  be  the  chief  perpetrators  of 
the  frauof,  but  written  after  the  deed  was 
obtained.  HM  that,  as  the  letters  con- 
tained admissions  of  parties  to  the  suit  in 
regard  to  the  fraudulent  obtaining  of  the 
deed,  those  portions  containing  the  admis- 
sions were  admissible. — Canton  v.  McQraw, 
(Md.)287. 

4.  In  an  action  for  damages  for  personal 
injuries,  defendant  offered  in  evidence  a 
letter  written  to  him  by  plaintiff's  attorney 
stating  the  extent  of  the  injury,  and  con- 
taining an  offer  to  accept  a  certain  sum  as 
compensation.  Held  that,  as  the  letter  con- 
tained an  offer  of  compromise,  it  was  inad- 
missible as  a  whole  for  any  purpose  what- 
ever.— Knowles  v.  Crampton,  (Conn.)  593. 

5.  A  person  in  possession  of  land  de- 
clared that  **  it  was  hers  as  long  as  she  lived, 
but  after  her  death  it  was  Mr.  Miller's." 
Held,  that  this  declaration  was  competent 
evidence  against  those  claiming  under  the 
possessor,  and  that  it  tended  to  prove  that 
the  possession  was  not  adverse  to  Mr.  Mil- 


ler's title  to  the  property  after  the  death  of 

the  declarant.  —  Mill  "" 

136. 


Tier  V.  Ternane,  (N.  J.) 


6.  Evidence  that  at  the  time  of  making  a 
lease  the  lessor  refused  the  lessee  the  use 
of  an  adjoining  lot  on  the  ground  that  he 
might  want  to  build  on  it,  or  might  sell  it 
to  one  who  would  want  to  build,  is  admis- 
sible in  an  action  to  restrain  building  on 
said  lot— Ware  v.  Chew.  (N.  J.)  746. 
Opinion. 

7.  Practical  railroad  men  called  as  ex- 
perls  may  give  evidence  as  to  the  safe  and 
cautious  methods  of  passing  trains  on  a 
single-track  road.— Lewis  v.  Seifert,  (Pa.) 
514. 

Parol,  to  vary  writing. 

8.  A  written  agreement  maybe  modified, 
explained,  reformed,  or  altogether  set  aside 


by  parol  evidence  of  an  oral  promise  oruB- 
dertaking,  material  to  the  subject-matter  of 
the  contract,  made  by  one  of  the  parties  at 
the  time  of  the  execution  of  the  writing,  aod 
which  induced  the  other  party  to  put  his 
name  to  it.  Such  evidence  must  be  clear, 
precise,  and  indubitable;  that  is.  the  wit- 
nesses must  be  found  credible.  They  must 
distinctly  remember  the  facta  to  whick 
thev  testify,  and  narrate  the  details  exactly; 
and  their  statements  must  be  true.— Tha- 
dium  V.  Yost,  (Pa.)  436.* 

Exhibits. 

9.  In  an  action  for  damages  for  personal 
injuries,  it  apoeared  that  the  wagon  iji 
which  plaintiff  was  riding  was  run  into 
by  defendant's  wagon,  and  plaintiff  was 
thrown  out,  and  one  of  her  ribs  broken. 
Defendant,  to  contradict  certain  evidence 
introduced  by  plaintiff,  offered  to  show  the 
exact  location  of  ribs  by  means  of  a  section 
of  a  human  body.  Be(d  that,  such  an  ei- 
hibition  being  unnecessary  and  offeDsive. 
it  was  a  proper  exercise  of  discretion  for 
the  court  to  refuse  it — Knowles  v.  Cramp- 
ton,  (Ck)nn.)  593. 

Materiality. 

10.  The  exclusion  of  evidence  of  facts 
already  admitted,  is  not  error. — Henkel  ?. 
Trubee,  (Conn.)  722. 

11.  Where  the  question  as  to  whether 
one  held  certain  land  as  tenant  or  proprie- 
tor was  not  in  dispute,  evidence  as  to  a  pa 
rol  lease  was  properly  refused — Garber  v. 
Doersom,  (Pa.)  777. 

EXECUTION. 

See.  also,  Attachment;  OarnUhment 
Distribution  of  proceeds,  see  Anignmeni,  1. 
Wrongful  lew,  see  Damage;  1. 

Levy  and  lien. 

1.  Two  judgment  creditors  levied  on 
what  they  both  claimed  to  be  a  growing 
crop  of  corn, — one  making  his  levv  after 
the  corn  was  put  into  the  ground,  but  be 
fore  it  had  made  its  appearance  above  the 
surface;  the  other  levied  after  such  appear 
ance.  Held,  that  the  first  was  a  valid  levr. 
and  entitled  to  priority. — Ayers  ▼.  Hawk. 
(N.  J.)  744. 

Satisfaction  and  disoharge. 

2.  The  answer  to  a  bill  to  foreclose  s 
chattel  mortgage  set  forth  that  the  com 
plainant  proceeded  at  law,  and  recovered  a 
judgment  for  the  amount  due  on  his  claim, 
and  then  issued  an  execution,  and  levied 
upon  the  mortgaged  goods,  together  witk 
others  not  covered  bv  his  mortgage,  and 
without  selling  or  realizing  anything  ihere 
from,  directed  the  sheriff  to  release  c!l  ite 
goods  levied  upon  lo  the  defendant:  uai 
therefore  complainant,  having  once  had  i 
levy  on  goods  enough  to  satisfy  his  claim. 
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lis  demand  was  presumed  to  be  satisfied. 
field,  this  rule  could  not  apply  where  the 
iefendant  himself  had  received  and  re- 
ained  the  goods. — Conway  v.  Wilson,  (N. 
r.)734. 

Sale. 

3.  A  petition  to  set  aside  a  sheriff's  sale 
illeged  that  the  land  was  not  sold  in  par- 
cels, according  to  law  and  the  practice  in 
luch  cases,  and  this  was  admitted  by  the 
>urGhaser.  Held,  that  the  sale  would  not 
>e  confirmed. ^Schulling  v.  Lintner,  (N.  J.) 
153. 

4.  In  a  complaint  to  set  aside  an  execu- 
ion  sale  of  land,  it  was  alleged  that  no  no- 
ice  of  the  extension  of  plaintiff's  land  was 
pven  to  plaintiff,  and  also  that  no  affidavit 
vas  made  that  the  rental  had  fallen  due 
ind  remained  unpaid  before  the  venditioni 
xponae  was  issued.  Held,  that  these  were 
nere  irregularities,  which  were  cured  bv 
he  acknowledgment  of  the  sheriff's  deea. 
-Critchlow  v  Critchlow,  (Pa.)  235. 

5.  At  an  execution  sale  the  sheriff  stated 
hat  the  land  was  sold  subject  to  a  dower 
udgment.  which  was  also  fully  set  forth  in 
he  records.  Held,  that  the  purchaser  took 
t  subject  to  the  judgment.  — Tospon  v. 
>ipe,  (Pa.)  878. 

6.  In  a  partition  suit  the  widow's  dower 
¥as  declared  a  judgment  on  the  land,  in- 
«rest  on  the  amount  to  be  paid  annually, 
ind  the  principal  to  be  divided  at  her  death 
tmong  the  heirs  of  her  deceased  husband. 
field,  that  a  sale  of  the  land  on  an  execu- 
ion  issued  for  interest  due  to  the  widow 
lid  not  divest  it  of  the  dower  lien.— Id. 

7.  AVhen  the  defendant,  in  an  execution. 
8  the  purchaser  at  the  sale,  he  is  estopped 
Tom  alleging  that  the  land  is  thereby  di- 
gested of  a  judgment  for  dower,  of  the  ex- 
stence  of  which  he  had  knowledge,  and 
vhen  the  execution  was  for  the  interest 
lue  bv  the  terms  of  that  ludgment.— Id. 

8.  Defendant  acquired  from  his  father,  in 
fraud  of  the  latter's  creditors,  and  in  trust 
for  the  latter  and  his  heirs,  a  farm,  to  be 
livided  among  the  heirs  after  the  father's 
leatb.  The  father  died,  and  defendant 
continued  to  hold  the  farm  as  his  own  un- 
;il  after  a  judgment  had  been  obtained  by 
>ne  of  his  creditors  against  him,  and  the 
and  sold  thereunder.  Between  the  time 
)f  the  judgment  and  that  of  the  sale,  he 
dad  the  land  divided  between  himself  and 
tiis  co-heirs.  Held,  that  the  purchaser  at 
the  sheriff's  sale  has  no  standing  to  pre- 
irent  the  execution  of  the  trust. — Dougherty 
V.  Mortland.  (Pa.)  234. 

Distribntioii  of  proceeds. 

9.  Under  section  2  of  the  Pennsylvania 
act  of  April  20,  1846,  (Purd.  Dig.  p.  768,  pi. 
LI 8,)  providing  that  an  issue  shall  be  di- 
rected by  the  court  upon  the  distribution 
of  money  arising  from  sales  under  execu- 


tion, etc.,  there  must  be  material  facts  in 
dispute,  which  must  be  set  forth  in  an  afil- 
davit,  and  upon  which  tJie  court  will  deter- 
mine whether  such  issue  shall  be  granted. 
It  cannot  be  said  that  there  is  a  material 
fact  in  dispute  where  the  affidavit  is  made 
upon  information,  is  vague,  uncertain,  and 
indefinite  in  the  facts  stated,  is  not  made 
in  conformity  with  the  act.  and  is  not  sup- 
ported by  a  single  fact  or  circumstance 
shown  to  the  court  upon  which  it  can  form 
an  intelligent  conclusion. — Irvin's  Appeal, 
(Pa.)  430. 

Setting  aside  sale. 

10.  In  1886  suit  was  commenced  to  set 
aside  an  execution  sale  of  land  for  certain 
irregularities  in  the  sale.  The  evidence 
showed  that  in  1878  a  judgment  was  en- 
tered against  plaintiff,  upon  which  execu- 
tion was  issued,  the  land  levied  upon,  inqui- 
sition held,  and  the  land  extended.  Sub- 
sequently a  venditioni  exponas  was  issued, 
the  land  sold,  the  deed  acknowledged  in 
open  court,  and  delivered  to  the  sheriff's 
vendee,  who  subsequently  conveyed  to  de- 
fendant, C,  who  leased  to  the  other  defend- 
ants. They  were  improving  the  land  b^ 
putting  down  an  oil  well  at  the  time  suit 
was  brought.  Held,  that  plaintiff  was  es- 
topped by  his  long  acquiescence,  and  by 
the  changed  circumstances. — Critchlow  v. 
Critchlow,  (Pa.)  285. 

EXE0X7T0BS  AND  ADMIN- 
ISTBATOBS. 

See,  also.  Descent  and  Ditfribution;  WiUa. 
Inventories,  see  Appeal,  7. 

BemovaL 

1.  Defendant  qualified  as  administrator 
of  a  decedent  in  I  ebruary,  1886.  In  March, 
1887,  the  person  entitled  to  administer  filed 
her  petition  asking  the  removal  of  defend- 
ant Held,  that  the  petition  was  filed  too 
late;  following  Edwards  v.  Bruce,  8  Md. 
392.--McColgan  v.  Kenny,  (Md.)8l9. 

2.  Acts  Pa.  March  29,  1882.  and  May  1. 
1861,  authorizing  the  orphans'  court  to  re- 
move executors  and  administrators  for 
causes  therein  set  forth,  do  not  empower  it 
to  revoke  letters  on  a  petition  showing  that 
the  administratrix  has  given  a  stranger  to 
the  estate  an  irrevocable  power  of  attorney 
to  act  for  her  in  settling  the  estate.— Appeal 
of  Johnston,  (Pa.)  78. 

Aotion  on  bond. 

3.  On  a  motion  to  vacate  an  order  stay- 
ing a  suit,  which  had  been  commenced  on 
the  bond  of  an  executor  by  direction  of  the 
ordinary,  it  was  claimed  that  the  ordinary 
had  power  to  direct  the  commencement  of 
such  suits,  but  had  no  power  to  stay  such 
suits  after  commencement.  The  orphans' 
court  act  (Revision,  N.  J.  p.  788,  g  164)  pro- 
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vides  that,  when  an  administrator's  bond 
shall  become  forfeited.  **the  ordinary  may 
cause  the  same  to  be  prosecuted  in  any 
court  of  record, "  and  shall  cause  the  money 
recovered  to  be  applied  as  he  shall  direct. 
Held,  that  the  intent  of  the  statute  plainly 
is  that  the  commencement  and  prosecution 
of  an  action,  upon  a  bond,  is  to  be  left  to 
the  sound  discretion  of  the  ordinary. — ^In 
re  Lee,  (N.  J.)  124. 

4.  An  action  was  comm^ced  on  an  ex- 
ecutor's bond,  by  order  of  the  ordinary,  on 
a  showing  that  the  executor  had  failed  to 
account  within  the  time  required  by  law, 
and  had  failed  to  answer  a  citation  to  ap- 
pear and  account,  and  that  the  failure  to 
appear  had  been  contumacious.  On  mo- 
tion to  stay  such  action,  it  appeared  that 
the  failure  to  account  was  due  to  an  action 
in  the  courts  of  New  York  to  determine 
some  of  his  obligations  as  such  executor, 
which  had  not  been  decided,  and  that 
he  did  appear  in  answer  to  the  citation, 
and  conferred  with  the  judges  as  to  what 
he  ought  to  do,  but  that  his  appearance 
was  not  recorded.  It  also  appeared  that 
the  bondsmen  were  responsible,  and  that  a 
Judgment  lien  against  them  would  be  op- 
pressive. Held  that,  under  these  facts,  the 
suit  would  be  stayed,  and  time  given  the 
executor  to  file  his  account.-— Id.  125. 

Allowance  of  claims. 

5.  Payments  of  interest  by  executors, 
and  promises  to  pa^  claims,  will  not  toll 
the  statute  of  limitations;  but  where  it  ap- 
pears that  the  reason  for  the  non-presenta- 
tion of  a  claim  within  the  six  years  was  to 
enable  the  executors  to  carry  out  fie  inten- 
tion of  the  testator,  and  where  the  execu- 
tors were  personally  benefited  by  an  agree- 
ment not  to  present  the  same,  the  statute 
of  limitations  will  not  be  applied.— Mc- 
Wiliiams'  Appeal.  (Pa.)  888. 

6.  A  note  tiled  as  a  claim  against  an  estate 
was  contested  on  the  grounds  of  forgery 
The  only  evidence  to  support  the  forgery 
was  that  of  expert  witnesses,  who  testified 
that  in  their  opinion  the  signature  had  been 
forged.  There  were  others,  also,  who  tes- 
tified to  the  contrary.  One  witness  testi- 
fied to  having  heard  the  deceased  say  he 
owed  the  owner  of  the  note  the  same 
amount  called  for  by  the  note.  The  son 
of  the  owner  testified  that  at  one  time  he 
showed  the  note  to  the  deceased,  and  that 
the  latter  had  said  that  it  ought  to  be  paid. 
Held  sufficient  evidence  upon  which  to  al- 
low the  claim.— Appeal  of  Fox,  (Pa.)  228. 

Settlement  and  aooonnting. 

7.  An  administrator  from  time  to  time, 
both  before  and  after  the  passing  of  his 
final  account,  supplied  the  two  infant  dis- 
tributees, for  whom  no  guardian  had  been 
appointed,  with  board  and  clothing;  paid 
certain  grocery  bills  for  them;  and  rented 


to  one  of  them,  a  girl,  who  married  before 
she  became  of  age,  one  of  his  own  houses 
Beld,  that  although  the  disbursements  were 
so  irregular  as  to  call  for  the  closest  scm- 
tiny,  yet  they  were  all,  with  the  exception 
of  the  rent,  such  as  would  have  been  sanc- 
tioned by  a  court  of  equity  had  the  admin- 
istrator occupied  the  position  of  a  guard- 
ian; and  in  the  absence  of  proof  of  bad 
faith  on  his  part,  they  should  be  charged 
against  the  distributive  shares;  the  rent  oe- 
ing  disallowed  on  the  ground  of  the  liability 
of  the  distributee's  husband. — ^Bogerv  f. 
Traphagen.  (K.  J.)  886. 

8.  The  will  of  a  decedent  was  proved  by 
his  executor  in  the  orphans'  coart  of  his 
domicile,  and  a  debtor  resident  in  a  foreign 
state  voluntarily  paid  his  debt  to  such  ex- 
ecutor, who  accounted  for  it  to  the  courL 
Subsequently  the  executor  took  oat  ancil- 
lary letters  of  administration  in  the  state 
where  the  debtor  resided,  and  he  proved  a 
claim  against  the  estate  there,  which  had 
arisen  since  the  payment  of  his  debt,  and 
sought  to  surcharge  the  executor  wiUi  the 
amount  of  the  debt  so  paid.  Meld,  that  the 
executor,  having  accounted  for  such  debt 
in  the  court  of  the  domicile,  coald  not  be 
surcharged  In  the  court  of  ancillary  admin- 
istration.—Gray's  Estate,  (Pa.)  60. 

0.  Upon  the  death  of  an  executrix  of  sn 
estate,  an  accounting  was  had  which  re- 
sulted in  a  decree  that  she  was  indebted  to 
the  estate  for  $403.  ffM,  that  that  decree, 
being  unreversed  and  nnappealed  from, 
was  a  final  decree  for  a  debt  due  by  her  at 
and  before  the  time  of  her  death. — Smith 
V.  Beaton,  (Pa.)  661. 

10.  An  acquiescence  of  18  yeara  in  the 
settlement  of  an  administrator's  account 
of  which  they  had  full  notice  and  to  which 
thev  consented,  will  estop  the  next  of  kin 
and  their  descendants  from  disputing  it.— 
Yearly  v.  Cockey.  (Md.)  686. 

Interest. 

11.  An  administrator  who  received  8^  per 
cent,  interest  on  deposits  made  in  a  bank 
cannot  complain  of  being  charged  there- 
with, even  on  funds  not  so  deposited,  as 
they  ought  to  have  been.— Dairy mple  ▼. 
Gamble,  (Md.)  718. 

12.  On  the  audit  of  an  execntor^s  ac- 
count, the  same  was  surcharged.  On  ap- 
peal by  the  executor,  this  surcharge  was 
reduced,  though  there  was  still  left  a  large 
balance  f ouna  against  him.  This  balance 
he  neither  tendered  to,  nor  offered  to  dis- 
tribute among,  those  to  whom  it  belonged. 
Held,  the  account  was  properly  charged 
with  interest  during  the  time  his  ap^sl 
was  pending.  Hoopes  ▼.  Brinton,  8  Watts. 
78,  and  Dietterich  v.  Heft.  5  Pa.  St.  87.  dis- 
tinguished.—Wilson's  Appeal.  (Pa.)  67a 

13.  An  administratrix,  naving  collected 
large  sums  of  money  belonging  to  the  es- 
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tate,  deposited  them  !n  a  bank  near  her 
home,  where  they  were  subject  to  her 
check,  she  receiving  no  interest  on  such 
deposit.  *  It  was  sought  to  surcharge  her 
account  with  interest  on  the  sums  so  depos- 
ited. Held  that,  as  she  was  not  required  to 
put  the  money  at  interest,  and  was  not 
shown  to  have  profited  by  the  deposit,  she 
could  not  be  cnargeable  with  interest.— 
Appeal  of  Johnston.  (Pa.)  78. 

Costs  and  expenses. 

14.  Letters  of  administration  were  grant' 
ed  appellant  in  Maryland  on  the  personai 
estate  of  his  brother,  supposed  to  have  died 
intestate.  In  kis  own  interest  as  distribu- 
tee, though  in  good  faith,  he  unsuccessfully 
resisted  a  will  executed  and  offered  for  pro- 
bate in  another  state,  and  his  claim  for  ex- 
penses incurred  thereby  was.  upon  revoca- 
tion of  his  authority,  disallowed,  as  not 
incurred  to  recover  or  secure  part  of  the 
estate,  as  provided  for  in  Code  Pub.  Laws 
Md  art  98,  §  5.  cl.  5,  and  the  bona  fides  of 
prosecuting  such  action  not  having  been 
certified  to  as  provided  in  section  lOS,  same 
article.  Held,  that  the  claim  was  properly 
disallowed.— Dalrymple  v.  Gamble,  (Md.) 
718. 

16.  A  reasonable  sum  may  be  allowed 
from  the  estate  for  counsel  fees  in  an  ami- 
cable suit  for  the  construction  of  the  will. 
—-In  re  Simons'  Will.  (Conn.)  86. 

16.  Expenses  for  counsel  fees  reasonably 
incurred  in  litigation  against  the  adminis- 
trator, which  resulted  in  the  recovery  of  a 
portion  of  the  estate,  are  a  proper  charge 
against  the  estate;  but  expenses  incurred 
in  respect  to  personal  demands  of  benefi- 
ciaries under  the  will  are  not,  although 
they  were  recovered  in  the  same  litigation. 

Oommissions. 

17.  The  allowance  of  commission  to  an 
administrator  is  entirely  in  the  discretion 
of  the  orphans'  court,  and,  unless  tran- 
scending the  limits  of  law,  is  not  reviewa- 
ble.—Dalrymple  V.  Gamble,  (Md.)  718. 

18.  A  charge  of  4  per  cent,  on  the  amount 
realized  by  an  administratrix  who  files  her 
account  within  one  year  after  her  appoint- 
ment is  not  extravagant,  and  no  cause  of 
complaint  exists  in  the  fact  that  she  divid- 
ed her  commission  with  her  agent  in  the 
settlement  of  the  estate.— Appeal  of  John- 
ston. (Pa.)  78. 

19.  Where  testator's  widow  was  appoint- 
ed one  of  the  executors  of  an  estate,  and 
collected  rents  and  profits,  in  which  she 
had  an  estate  for  life,  her  co-executor  is 
not  entitled  to  commissions  out  of  the  es- 
tate for  the  collection  of  such  rents,  but 
should  have  been  paid  out  of  the  income. 
— Woodruff  V.  Lounsberry,  (N.  J.)  118. 


IdabilitlM  and  ml80onda< 

20  Where  executors  procee 
tain  property,  as  empowered         I 
and  take  mortgages  to  secure         I 
payments  on  said  property,  t 
chargeable  with  any  loss  whic 
by  the  depreciation  in  value 
erty  and  the  consequent  loss  o 
secured  by  mortgage  thereon.- 

21.  A  note  payable  to  the  o 
persons  was  presented  for  pay  I 
administrator  of  one  of  the  p 
executor  of  the  maker  of  the  i 
auditor  allowed  the  claim,  am 
amount  was  paid  by  the  exec 
administrator.  Held,  that  th 
should  pay  the  other  payee  on< 
amount. — ^Appeal  of  van  Vo 
238. 

22.  Executors  who,  contrary        I 
eral  law  and  to  the  directions        I 
invest  the  funds  of  an  estate  in 
bonds,  are  liable  for  any  loss         i 
thereby,  and  this,  although  t 
tees  of  the  will  agree,  in  wrii 
charge  them  with  any  loss  gro' 
an  exchange  of  such  bonds  fo 
to  be  issued  by  the  city;  affiri 
Rep.  99.— Woodruff  v.  Lounsb< 
118. 

28.    An  administratrix  procux 
of   diltribation,  and   knowing 
therefrom  a  distributee.    HeU       i 
ment  under  such  order  was  n       i 
good  faith,  and  that  the  admin       i 
liable  for  such  distributee's  shi 
versal  of  the  order.- Appeal 
(Conn.)  857. 

Executor  de  son  tort. 

24.  Defendant,  after  his  debt 
took  possession  of  60  cows  cove: 
of  sale,  absolute  on  their  face 
during  the  debtor's  life-time, 
filed  by  another  creditor  of  d 
set  asioe  the  bills  of  sale  as  f  raui 
for  general  relief,  the  court  dc 
there  was  no  sufficient  evidenc 
tervail  the  presumption  of  the  bi 
the  consideration  of  the  sale, 
the  description  in  the  bills  ins 
pass  title,  and  in  subsequent  p 
defendant  was  treated  as  execi 
tort,  and  his  debt  postponed  t< 
other  creditors.  Held,  that  d 
claim  to  have  taken  posaessio 
faith,  and  under  color  of  title,  y 
lieve  him  from  liability  as  exec 
(ort,  as  the  bill  filed  against  bin 
sufficient  notice  that  his  title  wai 
— Baumgartner  v.  Haas,  (Md.)  5^ 

26.  A  suit  by  creditors  of  an  e( 
der  an  executor  de  son  tori  to  ac> 
bring  the  proceeds  into  court  f  o 
tion  among  them,  postponing  ai 
tor's  claims  to  theirs,  is  not  a  . 
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force  a  penalty,  against  which  equity  may 
relieve,  out  simply  to  recover  a  just  debt; 
and  at  law  the  executor  is  required  to  pay 
the  assets  to  other  creditors,  though  noth- 
ing would  be  left  to  pay  his  own  claim. 

Actions  against. 

36.  A  devisee  brought  suit  to  procure  a 
settlement  and  a  division  of  the  estate  ac- 
cording to  the  terms  of  the  will,  and  to 
compel  the  executrix  and  executor,  and  the 
legal  representatives  of  a  deceased  execu- 
tor whose  heirs  at  law  he  also  made  par- 
ties, to  make  good  losses  alleged  to  have 
been  sustained  by  their  breach  of  trust. 
BM,  that  the  heirs  at  law  of  the  deceased 
executor  were  proper  though  not  necessary 
parties  to  the  proceeding.— McCartin  v. 
Administrator  of  Traphagen,  (N.  J.)  156. 

27.  Judgment  was  rendered  against  an 
administratrix  on  decedent's  debt  without 
making  the  widow  and  heirs  parties,  and 
decedent's  land  was  sold  under  execution. 
Meid,  that  under  act  Pa.  Feb.  24, 1884,  pro- 
viding for  the  sale,  etc..  of  a  decedent's 
real  estate,  the  heirs  were  necessary  par- 
ties, and  the  sale  did  not  pass  title  as 
against  the  heirs  or  other  creditors  of  the 
estate. — Appeal  of  Mangan,  (Pa.)  805. 

EXEMPTIONS.     * 

From  taxation,  see  Taxaiion,  1-4. 
Time  of  filing  claim,  see  Garnishment 

Foreclosure  ot  chattel  mortgage. 

The  right  of  exemption  from  execution 
sale  is  purely  statutory,  and  in  New  Jersey 
has  not  been  extended  to  sales  under  fore- 
closure of  chattel  mortgage.— Conway  v. 
Wilson,  (N.  J.)  784. 

FAOTOBS  AND  BBOKEBS. 

Negligence  of  factor. 

1.  The  Lilburn  Tower  sailed  from  New- 
port, England,  for  Montreal,  on  the  11th 
of  June.  The  usual  time  of  her  vovage 
was  12  or  14  days.  The  agent  in  Mont- 
real, advised  of  the  probable  date  of  her 
departure,  made  contracts  for  a  return  car- 
go for  '*  June  loading.  **  by  which  was  meant 
that  the  shippers  could  cancel  the  contracts 
if  the  vessel  was  not  readv  to  receive  their 
shipments  in  the  month  of  June.  The  ship, 
beingdelayed,  was  not  ready  to  receive  the 
cargo  in  June,  and  the  contracts  were  can- 
celed. The  agent  accepted  a  reduced  rate 
of  freight,  conceded,  however,  to  be  the 
highest  then  obtainable  at  that  port.  The 
owner  refused  to  pay  the  agent  for  serv- 
ices rendered  and  advances  made,  object- 
ing that  the  agent  made  the  contracts  with 
too  early  a  canceling  date,  and  therefore 
was   chargeable  with   negligence.    BM, 


that  the  agent  was  entitled  to  recover  for 
his  services  and  advances. — Stamore  f. 
Shaw.  (Md.)  860. 

2.  The  agent  offered  ship-brokers  as  ex- 
perts to  testify  as  to  whether,  auder  the 
circumstances,  it  would  have  been  reasoc- 
ably  prudent  for  a  broker,  as  consignee  of 
the  vessel,  to  engage  outward  cargo  from 
Montreal  for  June  loading;  whether  it 
would  have  been  prudent  for  such  broker 
to  engage  grain  and  cattle  for  June  load- 
ing; and  whether  it  was  possible  for  that 
vessel  to  be  loaded  and  sail  from  Montreal 
in  June.  Beld  that,  as  the  question  was 
one  of  which  the  court  or  jury  could  de- 
cide the  facts,  it  was  not  a  case  for  the  ad- 
mission of  expert  testimon^^. — Id. 

8.  In  such  a  case  the  telegrams  by  cable 
and  letters  by  mail  between  the  parties  had 
been  offered  In  evidence,  subject  to  excep- 
tion. The  agent  prayed  the  court  to  with- 
draw from  the  consideration  of  the  lary 
all  the  letters  of  instruction  received  hr 
him  from  the  principal  after  the  sailing  of 
the  vessel  from  Montreal.  Held,  that  the 
prayer  was  properly  granted. — Id. 

FALSE  IMFBISONICEHT. 

Execution  of  writs. 

1.  The  sheriff  and  constables,  in  execut- 
ing the  writ  of  a  court  of  general  jnrisdic- 
tion  having  cognizance  over  the  class  o! 
cases  to  which  it  appertains,  are  entitled 
to  immunity  for  every  act  done  necessariij 
in  putting  it  into  effect. — Lloyd  v.  UanD, 
(N.  J.)846.» 

2  A  like  immunity  is  possessed  by  & 
prosecutor  of  the  pleas  wno  directs  sucb 
ofilcers  to  execute  such  a  writ  calling  for 
the  arrest  of  a  person. — Id. 

FISHEBIES. 

Throwing  open  shell-flBh  beds, 

1.  The  proceedings  provided  by  the  Cod 
necticut  act  of  1870  (Gen.  St.  p.  215.  §  11) 
for  throwing  open  to  the  public  ground 
claimed  to  be  a  natural  oyster  bed,  when 
desiffuated  to  an  individual,  and  inclosed 
by  him  for  planting  oysters,  are  not  appli- 
cable where  the  ground  so  designated  and 
inclosed  is  a  natural  clam  bed;  the  act  of 
1878,  prohibiting  such  setting  off  and  sUk 
ing  of  a  natural  clam  bed,  providing  no 
specific  penalty  or  mode  of  redress,  ana  the 
recognition  of  the  fact  that  clams  and  oys 
ters  are  distinct  species  of  shell  fish  betn^ 
apparent  from  the  discrimination  made  bj 
the  legislature  between  the  statutory  pro- 
visions for  the  protection  of  oysters,  and 
those  for  the  protection  of  clams. — ^Town 
of  Clinton  v.  Buell,  (Conn.)  88. 
Violation  of  laws. 

2.  Acts  Conn.  1878.  c.  24,  entitled  *Ao     I 
act  relating  to  oyster  grounds  and  fish      | 
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iries, "  was  enacted  solely  for  the  protec- 
ion  of  the  public  right  of  fishery,  and,  in 
he  absence  of  any  legislative  permission 

0  the  town  to  sue.  the  state  is  the  only 
>arty  to  enforce  the  remedy,  if  any  eiists, 
or  its  violation.— Id. 
—  Indictment. 

8.  In  an  indictment  under  the  New  Jer- 
ey  act  of  March  22, 1886,  relating  to  game 
ish,  it  is  sufficient  to  describe  the  inter- 
licted  material  alleged  to  have  been  un- 
awfully  put  in  the  lake  as  *'acid. "  in  the 
ftnguage  of  the  statute,  without  specifying 
^hat  particular  "acid"  it  was.— State  v. 
imerican  Forcite  Powder  Manuf  g  Co., 
^,  J.)127.» 

4.  The  first  two  counts  of  such  indlct- 
lent  are  defective  because  there  is  no 
verment  that  the  acid  was  discharged  into 
tie  water  in  such  quantity  as  would  prove 
ital  to  the  fish  therein,  nor  that  any  of 
lid  fish  had  perished  in  consequence  of 
le  defendant's  act.— Id. 

FIXTUBES. 

ThBt  oonstituto. 

The  following  machinery  in  a  brewery 
eld  to  be  fixtures  as  between  the  mort- 
ftgee  of  the  land  and  a  subsequent  judg- 
ent  creditor  of  the  mortgagor:  Engine 
id  boiler,  copper  beer  kettle,  and  all  the 
>pper  and  iron  pipes  connected  therewith; 
oa  flat  cooler,  malt-mill,  wash-tub,  two 
limps  and  appurtenances,  windmill  and 
;tachments,  plunger  and  iron  elevator; 
so.  all  gearing  and  shafting  and  all  ma- 
iinery  immediately  connected  therewith 
id  operated  thereby  and  not  operated  by 
ating.  Affirming  1  Atl.  Rep.  698.— Schei- 
le  V.  Schmitz,  (N.  J.)  257.* 

Fraud. 

le  Deceit;  FraudtUent  Conveyance*. 

1  ffround  for  rescission  of  sale,  see  Sale, 

>n8p]racy  to  defraud  creditors,  see  Con- 
spiracy, 

purchase  of  goods,  rights  of  subsequent 
&cm.a/(/«  purchaser,  see  Auction  and  Auc- 
tioneer. 

arriage  procured  by,  see  Divorce,  6,  8. 
^f  ormation  of  contract,  see  Equity,  4. 
idue  influence,  see  Equity,  8;  WiUe,  3. 

'FRAJTDB,  STATUTE  OP. 

^eements  relating  to  land,  see  Ease- 
nentfy  6. 

rot  evidence  to  establish  a  trust  in  lands, 
lee   2ru8ts,  5.  i 

i^fficiency  of  memorandum.  See,  also,  Creditore'  Bill, 

I .   A.  simple  receipt,  not  under  seal,  for   By  surety  in  fraud  of  co-surety,  see  iVin- 

3  purchase  money  of  land,  is  not  suffl-  >     dpai  and  tiurety,  4. 


cient,  under  the  statute  of  frauds,  to  divest 
the  interest  of  the  vendor. — Mason  v.  Am- 
mon,  (Pa.)449. 

,  Sale  of  lands. 

I  2.  To  take  such  a  contract  out  of  the 
!  statute  of  frauds,  the  evidence  as  to  the 
'  terms  of  the  contract,  its  performance,  and 
;  the  change  of  possession,  must  be,  not  only 
'  credible,  but  of  such  weisrht  and  direct- 
ness as  to  make  out  the  facts  alleged  be- 
I  yond  a  doubt.— Erie  &  W.  Val.  B.  Co.  v. 
iKnowIes,  (Pa.)  250. 

I  8.  Defendant  bought  land  for  40  cents 
!  per  square  foot,  and  sold  orally  a  part 
I  thereof  to  plaintiff,  acrreeingto  charge  him 
1 10  cents  per  square  foot  less  than  he  had 
I  paid.  The  conveyance  was  made  and  de- 
fendant told  plaintiff,  who  did  not  know 
the  facts,  that  he  had  paid  50  cents,  and 
plaintiff  paid  him  40  cents  per  square  foot, 
tfpon  learning  the  facts,  he  brought  as- 
aumpait,  to  recover  back  the  excess.  Held, 
eviaence  showin^^  these  facts  is  admissible, 
the  action  not  being  brought  to  charge  the 
defendant  on  his  oral  contract  to  sell  land 
at  10  cents  less  per  square  foot  than  he 
paid  for  it,  but  to  charge  him  on  an  im- 
plied contract  to  refund  the  money,  which, 
m  consequence  of  his  misrepresentation, 
plaintiff  paid  to  him  in  excess  of  the  con- 
tract price.  Therefore  the  clause  of  the 
statute  of  frauds,  "^no  action  shall  be 
brought  whereby  to  charge  any  person 
upon  any  contract  for  the  sale  of  lands, 
*  *  *  unless  the  promise  »  *  *  shall 
be  in  writing,  signed  by  the  party  to  be 
charged. "etc,  does  not  apply.— Arnold  v. 
Garst,  (R.  I.)  167. 

Contracts  not  to  be  performed  within 
a  year. 

4.  The  mother  of  deceased  attempted  by 
writing  to  bind  him.  then  20  years  of  age, 
as  apprentice  to  defendants,  for  6  years, 
for  a  stipulated  sum;  $200  to  be  retained 
bv  defendants  from  the  wages  as  a  penalty 
if  deceased  left  for  any  cause.  The  con- 
tract was  not  signed  by  defendants.  De- 
ceased remained  with  them  after  coming 
of  age,  until  killed  by  accident.  Held,  that 
the  contract  was  void,  under  the  statute  of 
frauds;  but  as  deceased  continued  to  work 
after  coming  of  age,  with  knowledge  of  the 
terms,  he  would  be  bound  to  that  rate  of 
compensation,  but  the  forfeiture  could  not 
be  enforced.— Baker  v.  Lauterback,  (Md.) 
708.» 


FRAUDUIjBNT  cxjnvby- 
ANCES. 
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Riehts  of  purchaser,  see  Vendor  and  Ven- 
Who  may  attack,  see  Execution,  8. 

Oonveyanoes  between  husband  and 
wife. 

1.  A  husband  in  1889,  as  administrator 
of  an  estate,  had  |322,  which  was  due  to 
his  wife;  in  1853.  as  executor  of  another 
estate,  $885.15.  In  1866  there  was  paid  to 
him  for  his  wife,  as  proceeds  of  a  sale  of 
real  estate  in  which  she  was  interested, 
$210.26.  In  1879  the  husband  executed  a 
bond  and  mortgage  for  $8,000  to  his  son, 
who  assigned  it  to  the  wife.  The  next  day, 
the  husband,  being  insolvent,  made  a  gen- 
eral assignment.  From  the  first  ^transac- 
tion, in  1889,  until  the  day  before  Uie  as- 
signment, there  had  been  no  claim  made 
by  the  wife  for  the  money,  and  no  account 
asked  or  submitted.  Hdd,  that  as,  under 
the  law  of  1889,  the  husband  had  the  right 
to  reduce  the  property  of  the  wife  to  pos- 
session, he  will  be  presumed  to  have  held 
the  money  receivea  at  that  time  as  in  his 
own  right,  and  not  as  administrator  and 
trustee,  and.  In  view  of  the  circumstances 
of  the  case,  the  mortgage  was  void  as 
against  creditors. — Smock  v.  Jones,  (N.  J.) 

2.  In  a  suit  to  set  aside  a  conveyance  by 
the  defendant  to  his  wife  on  the  ground  of 
fraud,  the  grantor  set  up  as  a  defense  an 
antenuptial  verbal  agreement  upon  his  part 
to  give  his  wife  all  be  had  or  might  have, 
if  she  would  marry  him.  The  wife  testi- 
fied that  she  would  perhaps  have  married 
defendant  without  the  agreement.  No 
deed  passed  until  18  years  after  the  mar- 
riage, and  then  only  upon*the  default  of  a 
guardian  upon  whose  bond  the  husband 
was  surety.  Held,  that  the  evidence  was 
insufficient  to  establish  a  valuable  consid- 
eration.—Neilson  V.  Williams.  (N.  J.)  257. 

8.  The  wife  of  a  debtor  gave  notes  signed 
by  her  husband  as  her  agent,  and  indorsed 
by  one  S.,  for  a  stock  of  goods,  and  entered 
into  an  alleged  trust  agreement  with  8., 
by  the  terms  of  which  her  husband  was  to 
conduct  the  business,  at  a  salary  of  $2,000 
per  year,  and  upon  the  payment  of  the  notes 
indorsed  by  B.  the  stock  was  to  become  the 
sole  and  separate  property  of  the  wife. 
Held  that,  in  law  and  in  fact,  the  transac- 
tion was  between  her  husband  and  8.,  and 
the  trust  was  good  for  nothing,  as  against 
creditors. — Vowinkle  v.  Johnston,  (Pa.) 
684. 

4.  The  wife  of  a  debtor  gave  certain  notes 
signed  by  her  husband  as  her  agent,  and 
indorsed  by  one  8.,  for  certain  goods  to  be 
used  in  a  business  conducted  by  her  hus- 
band as  her  agent.  The  notes  were  paid 
out  of  the  business.  HetdxlknX,  as  the  wife 
paid  nothing  for  the  goods,  the  notes,  as 
against  her,  were  void.— Id. 


6.  The  interest  of  a  purchaser  of  prop- 
ertv  who  had  taken  the  coaveyance  in  his 
wife's  name  was  levied  on  under  a  writ  of 
attachment  against  him.  The  wife  claimed 
to  be  entitled  to  the  land  on  the  groQnd 
that  she  had  advanced  money  to  her  has- 
band  a  long  time  previous,  which  money 
he  had  invested  ana  disposed  of  in  his  haz- 
iness. Held,  that  such  advances  would  no: 
support  a  conveyance  of  the  purchaser's 
lanas  to  his  wife,  to  the  exclusion  of  hia 
creditors.— Leath white  v.  Benuet.  (X  J.) 
29.* 

GASNISHMKNT. 

Interpleader  by  garnishee,  see  Interplead- 
er, 3, 
Lien,  see  Negotiable  Inetrutnenia,  6l 

Claim  of  exemptions. 

A  claim  of  exemption  made  by  defend- 
ant at  the  time  the  garnishee  in  an  attach- 
ment execution  files  an  answer  is  in  time. 
— Kuhn  V.  Warren  Sav.  Bank,  (Pa.)  440. 

GAS  COMPANIES. 

Entering  city  without  consent. 

A  natural  gas  company  which  prior  to 
Hay  29,  1885.  without  the  consent  of  the 
councils,  had  begun  in  good  faith  to  laj 
its  pipes  within  the  city  of  Allegheny,  for 
the  purpose  of  supplying  the  citr  witii 
natural  gas.  is  within  the  exception  of 
Pennsylvania  act  of  May  29.  18»5,  g  16. 
which  provides  that  this  act  shall  not  be 
construed  to  permit  any  corporation  to  en- 
ter into  any  city  without  the  assent  of 
councils,  except  where  the  corporation 
had,  to  eome  extent  prior  to  the  passage  of 
this  act.  begun  supplying  natural  gas  wiihin 
such  city,  or  had  laid  pipes  for  such  pur- 
pose therein.— Appeal  of  City  of  Allegheny, 
(Pa.)  658.  

GIFTS. 

Voluntary  conveyance,  see  Deed,  1. 

Inter  Yivos — ^Parol  gift  of  realty. 

1.  The  evidence  was  that  the  donor  had 
had  the  lot  staked  off,  and  had  told  a  third 
person  to  tell  the  donee  that  he  had  given 
It  to  him.  and  that  the  donor  had  stood  by 
and  watched  the  donee  build  a  house  on 
the  lot.  The  donor  afterwards  sold  the  lot 
Held  that,  as  against  the  vendee  of  a  pur- 
chaser without  notice,  tl^e  gift  was  void.— 
Dolan  V.  Kelly.  (Pa.)  680. 

2.  To  establish  a  parol  gift  or  sale  of 
land  between  parent  and  child,  the  evi- 
dence must  be  direct,  positive,  express,  and 
unambiguous;  the  terms  of  the  sale  or  gift 
must  be  clearly  defined;  and  ail  the  act? 
necessary  to  its  validity  must  have  special 
reference  to  it,  and  to  nothing  else. — Erie 
&  W.  Val.  R.  Co.  V.  Knowles,  (Pa.)  a5a 
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8.  The  declarations  and  admissions  of  the 
^antor  are  admissible  in  evidence  to  prove 
i  Rift,  but  should  have  but  little  weight  at- 
ached  to  them  as  against  any  act  of  such 
grantor  inconsistent  therewith. — Id. 

4.  A.  sued  a  railroad  company  for  enter- 
ng  upon  her  land  and  tearing  down  a  house 
hereon.  Plaintiff  claimed  the  property  by 
I  parol  gift  from  her  mother,  made  in  1866. 
3er  testimony  was  that  "she  [her  mother] 
^ave  me  this  lot,  and  told  me  to  build  on  it. 
>he  gave  me  it  to  use  to  build  on,  and  I 
bought  it  belonged  to  me.  and  we  had  paid 
he  taxes  on  it.^  That,  in  pursuance  of 
his  gift,  she  and  her  husband  had  taken 
)ossession  of  the  land,  and  built  a  home 
ipon  it  at  their  own  expense.  There  was 
ilso  some  evidence  of  aamissions  and  dec- 
arations  by  the  grantor  that  she  had  so 
jiven  the  property.  Defendants  proved  a 
conveyance  to  them  of  the  property  by  the 
>lain tiff's  mother  in  1888.  at  which  time 
>laintiff'8  husband  contracted  in  writing  to 
•emove  the  house  in  question  on  60  days' 
lotice;  in  the  contract  referring  to  the  sale 
)f  the  land  to  the  railroad  company  by 
3lain tiff's  mother,  *'the  owner  of  the  prem- 
ses. "  Also  that,  at  the  time  of  the  alleged 
pft,  the  lot  was  part  of  a  larger  tract,  not 
mproved  or  inclosed  or  in  any  way  identi- 
lea:  that  the  taxes  had  been  assessed 
igainst  plaintiff's  husband,  but  were  paid 
jy  her  mother;  and  that,  when  the  safe  to 
;he  railroad  company  was  being  negotiated, 
ind  when  it  was  finally  consummated. 
3laintiff  was  present,  hud  never  claimed 
iny  interest  in  the  property.  This  plain- 
tiff denied,  but  admitted  that  she  knew  all 
ibout  the  sale  and  her  husband's  contract. 
Plaintiff's  mother,  though  living,  was  not 
called  by  either  party.  The  court  submit- 
.ed  the  case  to  the  jury,  who  fonnd  for 
plaintiff.  Held,  that  the  court  should  have 
charged  the  Jury,  as  requested  by  defend- 
int,  that,  under  all  the  evidence,  plaintiff 
iiff  could  not  recover.— Id. 

GOOD-WILL. 

3ale  of—Violation  of  terms. 

1.  In  an  action  on  the  note  for  the  pur- 
chase money  of  a  stock,  goodwill,  and  fizt- 
ires  of  a  business,  formerly  conducted  by 
i  third  person,  from  whom  plaintiff  had 
)urchasedit,  which  plaintiff  sold  to  defend- 
int  agreeing  not  to  engage  in,  nor  assist 
mch  third  person  to  enrage  in,  the  same 
business  in  the  neighborhood  of  the  store 
sold,  the  defendant  cannot  r^caupe  as  dam- 
ages the  injury  done  to  the  good-will  sold 
iim  by  the  third  person's  engaging  in  the 
same  business  Just  opposite  the  store  sold. 
-Webbv.  McCloskey,  (Md.)715. 

2.  In  such  case,  there  being  no  evidence 
that  plaintiff  had  authority  to  bind  a  third 
person  not  to  engage  in  a  certain  business 


in  competition  to  defendant,  an  instmc 
tion  to  that  effect  is  not  erroneous.— Id. 

Gk>Temor. 

Powers,  see  SUtf^  and  State  Offlcert, 

Guardian  and  Ward. 

Liability  of  sureties  on  bond,  see  Principal 
and  tiurety,  3,  8. 

Hawkers  and  Peddlers. 

License,  see  GonstUuUoncU  Law,  7;  Muniei' 
pal  CorporaUons,  1-3. 

Health. 

Violation  of  ordinance  of  board,  see  Ap- 
peal, 2. 

HIGHWAYS. 

Determination  of  boundaries,  conclusive- 
ness, see  Judgment,  2. 

Obstruction  by  feme  covert,  see  Husband 
and  Wife,  9. 

Establishment. 

1.  County  commissioners  have  authority 
to  locate  a  highway  over  and  upon  a  pre- 
viously existing  town  way  whenever  either 
terminus  of  such  location  connects  with  a 
highway,  although  the  whole  of  such  lo- 
cation 18  within  the  limits  of  the  same 
town.— Town  of  Wella  v.  County  of  Yoric, 
(Me.)  417. 

2.  The  Maine  special  act  of  1885,  c  497, 
which  provides  that  ''a  highway  may  be 
laid  out,  constructed,  and  maintained  in 
the  manner  provided  in  Rev.  St.  c.  18, 
across  the  tide-waters  of  the  Ogunqult 
river,"  confers  jurisdiction  on  the  countv 
commissioners  to  make  the  location.— la. 

8.  The  viewers  appointed,  under  pro- 
visions of  Pennsylvania  act  of  June  18, 
1836,  reported  that  "*  after  due  considera- 
tion, and  diligent  inquiry  as  to  the  neces- 
sity for  said  road,  they  are  of  opinion  tbat 
the  prayer  of  the  petitioners  should  be 
granted,  for  the  reasons  set  forth  in  their 
petition, "  and  ''have  therefore  located  and 
distinctly  marked  upon  the  ground,  and  do 
recommend  for  public  use,  the  following 
described  road, "  etc.  Held,  that  the  report 
need  not  be  made  in  the  very  words  of  the 
act,  and  that  the  report  in  question  was  a 
substantial  finding  that  the  road  was  nec- 
essary.—In  re  Road  in  Upper  St  Clair  and 
Snowden  Tps.,  (Pa.)  625. 

4.  A  survey  designating  the  point  of  be- 

finning  as  near  £.  s  house,  thence  to  run 
J  courses  24  rods  to  aheap  of  stones,  suffi- 
ciently designates  the  point  of  beginning. 
— Blakealee  v.  Tyler,  (Conn.)  291. 
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6.  A  town  in  1810  YOted  in  favor  of  estab- 
lishing a  highway,  providing  one  £.  should 
pay  half  the  expense.  The  town  records 
showed  that  it  had  paid  one-half.  The  road 
had  been  maintaiDed  at  the  expense  of  the 
town  for  70  years.  Held  that,  under  these 
circumstances,  it  will  be  presumed  the 
owners  of  the  land  talc  en  for  the  road  have 
been  paid  their  damages. — Id. 

6.  Under  Code  Gen.  Laws.  Md.  art.  28,  g 
12,  providing  that  no  appeal  shall  lie  from 
the  judgment  of  the  circuit  court  on  appeal 
from  establishment  of  a  road  by  the  county 
commissioners,  a  writ  of  error  does  not  lie 
to  the  circuit  court. —Greenland  v.  County 
of  Harford.  (Md.)  081. 

Alteration. 

7.  A  road  was  laid  out  and  established  as 
a  public  highway  by  the  surveyors  more 
than  50  years  ago.  The  evidence  showed 
that  the  course  of  this  road  had  not  been 
changed  since  it  was  first  laid  out.  The 
Justices  of  the  peace  and  the  surveyors  of 
the  highways,  in  determining  encroach- 
ments upon  this  road,  laid  out  a  road 
which  left  the  original  course,  and  went 
upon  plaintiff's  laud.  HM  that  the  lad- 
ing out  of  the  new  course  was  not  within 
the  authority  of  the  officers  to  determine 
encroachments.— State  v.  Briggs,  (N.  J.) 
428 

Vacation  and  discontinuanoe. 

8.  Where  a  committee,  appointed  on  an 
application  for  the  reversal  of  the  action  of 
a  town  in  discontinuinff  a  road,  reported 
that  the  road  was  not  of  common  conven- 
ience and  necessity,  but  was  convenient 
and  necessary  for  plaintiff,  his  family,  and 
a  few  of  his  neighbors,  held,  that  the  latter 
finding  was  not  decisive  of  the  question  of 
common  convenience  and  necessity,  and 
was  not  inconsistent  with  their  general 
finding.— Scutt  v.  Town  of  Soutnbury, 
(Conn.)a54. 

9.  Where  a  committee,  appointed  upon 
an  application  for  the  reversal  of  the  action 
of  a  town  in  discontinuing  a  highway,  re- 
ported that  the  way  was  not  of  common 
convenience  and  necessity,  held,  that  new 
matter,  offered  upon  objections  to  the  re- 
ception of  the  report,  tending  to  contra- 
dict the  report,  could  not  be  introduced 
where  the  opportunity  was  given  to  pre- 
sent it  before  the  committee.— Id. 

Defects. 

10.  A  township  owes  a  duty  to  the  pub- 
lic to  keep  a  reasonably  safe  road  at  any 
given  place,  and  if  an  injury  occurs  from 
Its  failure  to  so  do,  it  is  responsible  for  its 
negligence.— Township  of  Burrell  v.  Un- 
capber,  (Pa.)619. 

11.  Whether  the  maintaining  of  a  road 
by  a  township  in  a  certain  condition  was 
or  was  not  negligence  is  a  question  of  fact 


within  the  province  of  a  jnrv,  and  its  find- 
ing will  not  be  reversed. — Id. 

12.  In  an  action  for  damagea  arising  from 
a  defect  in  a  highway,  it  was  shown  that 
plaintiff  was  driving  in  a  wa^on  with  a 
chained  wheel,  sitting  on  the  top  of  a  load 
partly  of  hay  and  partly  of  straw,  accord- 
ing to  the  finding, "properly  placed. "  when 
the  wheel  fell  into  a  hole  in  the  road,  in 
going  down  a  hill,  and  plaintiff  was  thrown 
off.  Held,  that  in  view  of  all  the  circum- 
stances, and  that  the  unsafe  state  of  the 
road  was  wholly  responsible  for  the  inju- 
ries, it  cannot  be  said  that  plain tUK  could 
not  safely  drive  as  he  did  over  a  road  in  a 
reasonably  good  condition.  —  Davis  v. 
Town  of  Guilford,  (Conn.)  850.* 

18.  In  an  action  for  injury  from  a  defect- 
ive highway,  the  complaint  alieeed  that 
plaintiff  was  riding  on  a  load  of  hay.  that 
the  wheel  dropped  into  a  hole,  the  wagoo 
was  overturned,  and  he  and  the  hay  were 
thrown  upon  the  ground.  The  proof 
showed  that  only  a  portion  of  the  hay 
was  thrown  off  and  the  wagon  was  not 
overturned.  Held  that,  as  the  complain- 
ant sufliciently  advised  defendant  of  the 
charge  he  was  required  to  meet,  and  did 
not  induce  him  to  omit  any  matter  of  prep- 
aration for  defense,  the  variance  was  not 
fatal.— Id. 

14.  In  a  suit  for  damages  caused  by  a  de- 
fective highway,  plaintiff  testified  that, 
after  the  injury,  he  applied  to  the  select 
men  of  the  town  to  repair  it,  and  deter- 
mined if  they  did  not,  be  should  sne  the 
town  for  damages.  He  was  asked  on  cross- 
examination  if  he  meant  to  say  that  if  the 
town  had  repaired  the  highway  he  would 
not  have  sued.  Held,  that  the  question  was 
properly  excluded,  as  its  answer  could  in 
nowise  assist  in  determining  the  amoantof 
plaintiff's  injury. — ^Id. 

Obstructions* 

15.  It  is  a  tort,  and  not  a  crime,  under 
Gen.  8t.  Conn  tit.  16.  c  9.  g  1.  prescribing 
a  penalty  therefor,  to  obstruct  a  highway. 
— Blakeslee  v.  Tyler.  (Conn.)  855. 

16.  Trespass  on  the  case  will  not  lie  as  for 
a  public  nuisance  against  commissioners 
who,  under  Pub.  Laws  R.  L  c  849.  hare 
built  a  bridge  over  a  river  so  as  to  perma- 
nently close  a  public  highway  by  the  abut- 
ment, since  the  law.  though  it  does  not  in 
terms  confer  on  them  the  power  to  close  a 
public  highway,  does  authorise  them  lo 
build  the  bridge  '*in  such  manner  as  they 
might  determine."  it  appearing,  moreover, 
that  their  discretion  has  been  exercised 
with  a  due  regard  to  the  interests  of  the 
public— Sullivan  v.  Webster.  (R.  I.)  771. 

17.  In  1819  a  highway  was  laid  out  with 
a  gate  at  each  end,  and  one  intermediately; 
it  was  described  in  the  lay-out  as  '*a  pent 
highway. "    HM,  that  the  character  of  the 
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■oad  as  a  highway  was  not  qualified  by 
he  authorization  of  gates  upon  it,  and 
hose  using  it  were  entitled  to  the  protec- 
ion  of  the  statute  against  unauthorized 
>bstructions  on  it.— Blakeslee  v.  Tyler, 
Conn.)  291. 

18.  In  a  qui  tarn  action  for  obstructing  a 
lighway  by  placing  bars  across  it,  it  was 
'ound  that  defendant  and  his  ancestors 
)wning  the  land  adjoining  the  highway 
lad  maintained  bars  during  the  summer, 
ind  sometimes  in  the  winter,  at  the  places 
n  question,  from  1818  to  1879,  by  common 
consent.  In  1874  defendant  applied  to  the 
selectmen  for  permission  to  keep  the  bars 
.here,  which  was  refused.  Held,  that  there 
N&s  no  presumption  that  defendant  had  ac- 
lulred  from  the  public  the  right  to  obstruct 
his  highway.— Id. 

Law  of  the  road. 

19.  In  an  action  for  damages  for  person- 
il  injuries,  the  court  instructed  the  jury 
;hat.  when  teams  are  passing  along  the 
lighway  in  the  same  direction,  the  rear 
earn  may  pass  the  one  in  advance,  and,  if 
iamage  results  without  fault  of  the  ad- 
vance team,  the  one  attempting  to  pass  is 
liable  for  the  consequences.  Held,  that  the 
:;harge  is  equally  applicable  when  the  team 
n  advance  IS  standing  still,  and,  if  the  jury 
8  charged  as  to  negligence,  the  instruction 
s  properly  given.— Knowles  v.  Crampton, 
Conn.)  598. 

HXTSBAND  AND  WIFE. 

3ee,  also,  Divorce;  Dwoer, 

is  witnesses,  see  Baeiardy,  8;  Witneea,  8. 

^Conveyances  between,  see  Fraudulent  Con- 
veyancee,  1-5. 

Mortgage  by  husband  in  fraud  of  wife,  see 
Mortgagee,  1. 

Property  rights,  burden  of  proof  of  own- 
ership, see  Mortgagee^  3. 

Rights  of  widow  in  husband's  estate,  see 
Descent  and  DietrUmlion,  1. 

Property  rights. 

1.  Complainant's  wife,  while  the  wife  of 
I  former  hnsband.  had  received  certain 
ands  as  a  bequest,  and  had  joined  her  hus- 
3&nd  in  selling  the  same.  Before  the  pur- 
chase money  was  paid,  the  husband,  hav- 
ng  the  legal  right  to  the  money,  executed 
in  instrument  in  which  he  disposed  of  the 
}ame.  by  appointing  a  trustee  to  receive  it, 
ind  invest  it  to  the  sole  and  separate  use 
3f  his  wife,  and  that  she  might  by  last  will 
iispose  of  it  to  whom  she  saw  nt.  and  re- 
nounced all  his  rights  in  the  premises. 
The  wife  accepted  the  declaration  of  trust, 
ind  the  trustee  received  the  money  and  in- 
(rested  it.  Afterwards  the  wife,  then  the 
^ife  of  complainant,  by  will  bequeathed 
the  trust  funds  and  proceeds,  absolutely, 
V.llA.— 59 


to  complainant.  Defendants  claimed  that 
the  first  husband  never  reduced  the  trust 
fund  to  possession,  and  therefore  had  no 
right  to  dispose  of  it.  Held,  that  it  was 
clearly  the  intent  of  the  parties  that  the 
money  should  belong  to  him,  and  that  in- 
tent being  made  known  and  acted  upon, 
the  declaration  of  trust,  and  the  execution 
of  the  will  by  the  wife  under  the  power, 
were  binding  on  all  parties. —Horner  v. 
Clements,  (IT  J.)  465. 

2.  Where  a  husband  and  wife  are  living 
together,  the  Resumption  is  that  the  per- 
sonal property  in  the  house  belongs  to  the 
husband;  and.  in  order  to  overcome  this 
presumption,  the  wife  must  show  that  she 
owned  the  property  before  her  marriage, 
or  that  she  acquired  it  since  in  a  way  en- 
tirely independent  of  her  husband. — ^Mc- 
Devitt  V.  Vial.  (Pa.)«46. 

Wife's    separate    property  —  What 
constitutes. 

8.  Money  or  property  donated  to  a  wife 
for  her  use.  and  for  the  use  of  her  family, 
is  her  separate  property,  and  cannot  be 
levied  upon  for  tne  debts  of  her  husband. 
—Id. 

4.  In  an  action  of  trespass  on  the  case  for 
wrongful  levy  and  sale,  the  plaintiff  offered 
in  evidence  a  subscription  paper  to  show 
that  the  property  was  bought  with  money 
belonging  to  the  wife.  Held,  that  money 
given  to  a  wife  is  presumed  to  be  for  her 
separate  use,  and  the  subscription  paper 
was  properly  admitted  in  evidence.— Id. 

Bights  of  husband. 

6.  In  an  action  by  a  wife  to  recover  from 
her  husband  money  alleged  to  have  been 
paid  by  her  in  building  and  furnishing 
their  house,  complainant  testified  that, 
when  she  gave  defendant  the  money,  she 
told  him  to  pay  it  on  their  home.  **He 
took  the  money,  and  paid  it  out.  It  went 
into  the  house.  It  was  for  the  purpose  of 
paying  the  contractor. "  Held  to  be  incon- 
sistent with  the  idea  of  a  loan  or  a  trust. — 
Appeal  of  Qleghorne,  (Pa.)  797. 

Wife's  power  to  charge. 

6.  A  married  woman  is  not  liable  upon  a 
bond  or  note  given  by  her  for  money  bor- 
rowed for  repairs  to  her  separate  estate, 
and  actually  applied  to  that  purpose.— Sel- 
lers V.  Heinbaugh,  (Pa.)  550.* 

7.  The  fact  that  a  wife's  signature  to  a 
joint  bond  with  her  husbandf  is  invalid, 
will  not  prevent  the  foreclosure  of  a  valid 
mortgage  given  by  her  on  her  separate  es- 
tate, to  secure  the  bond.— Conway  v.  Wil- 
son, (N.  J.)  607.* 

8.  The  fact  that  the  bill  to  foreclose  a 
mortgage  against  the  property  of  a  married 
woman,  alleges  the  debt  secured  to  be  a 
joint  one  of  herself  and  her  husband,  while 
the  answer  alleges  that  the  debt  is  that  of 
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the  husband,  the  mortgage  in  either  case 
being  admittedly  legal,  will  not  prevent  a 
decree.— Id. 

IJabiUty  of  wife  for  tort. 

9.  As  defendant  and  her  husband  ad- 
vanced to  place  bars  across  a  highway,  the 
latter  said.  '*Put  them  up,"  which  defend- 
ant did  with  his  assistance,  but  without 
further  request  or  command.  EM,  that 
under  Gen.  St.  Conn.  tit.  19,  c.  5,  g  9.  pro- 
viding that  "actions  may  be  sustained 
against  a  married  woman  *  *  *  for 
any  tort  committed  by  her  without  the  act- 
ual coercion  of  her  husband,  *  *  *  as 
if  she  was  unmarried, "  defendant  acted 
without  coercion  of  her  husband,  and  is 
liable  for  obstructing  the  highway. — 
Blakeslee  V.  Tyler,  (Conn.)  855. 

Post-nuptial    contract  —  Bond    for 
kind  treatment. 

10.  A  bond  given  bv  a  husband  in  pursu- 
ance of  a  post-nuptial  agreement  between 
him  and  his  wife,  which  agreement  stipu- 
lated that  the  bond  was  only  to  be  due  on 
the  contingency  of  the  husband  not  treat- 
ing his  wire  kindly  and  faithfully,  is  not 
void,  and,  upon  the  maltreatment  of  the 
wife  by  the  husband,  payment  of  the  bond 
may  be  enforced  by  an  action  thereon. — 
Reamey  v.  Bayley,  (Pa.)  488.» 

INCEST. 

Indictment. 

An  indictment  for  incest  is  not  bad  be- 
cause the  word ''incestuous ''is  spelled ''In- 
cestous. "—State  V.  Carville,  (Me.)  601. 

INDEMNITY. 

Action  by  beneficiary. 

A.,  beinff  indebted  to  plalntiflP,  a  bank  of 
which  de^ndant  was  an  active  director, 
assifi^ned  to  defendant  certain  shares  of  the 
stock  of  plaintiff,  in  consideration  of  which 
defendant  agreed  ''to  indemnify  him  from 
his  liability^  aforesaid.  The  stock,  after- 
wards transferred  to  defendant  on  the 
books  of  the  bank,  was  subsequently  sold 
by  him  for  more  than  enough  to  pay  A.'s 
indebtedness.  A.  was  insolvent  when  his 
indebtedness  matured,  and  no  part  of  it 
was  ever  paid  to  plaintiff.  In  an  action  to 
recover  the  amount  of  A.'s  indebtedness, 
the  court  instructed  the  jury,  upon  the 
above  facts,  to  render  a  verdict  in  favor  of 

glaintiff.  Held  that,  while  it  would  have 
een  as  well  to  have  submitted  the  case  to 
the  Jury  on  all  the  evidence,  yet  as,  if  the 
Jury  had  given  the  evidence  proper  consid 
eration,  tne  result  should  have  been  the 
same,  there  was  no  error  in  the  direction. 
— Maynard  v.  Lumberman's  Nat.  Bank, 
(Pa.)m 


INDIOTMBNT  ANB  INFOB- 

MATION. 

Misnomer,  see  Orimmal  Law,  1. 
Misspelling,  see  Incest, 
Particular  crimes,  see  FH»hms$.  8, 4;  Intoxi- 
cating lAquare,  9;  Lareenv,  If  3. 

Finding  and  filing. 

Where  an  indictment  has  been  found 
against  a  party  and  has  been  lost,  or  not 
accounted  for,  and  another  is  found  against 
him  for  the  same  offense,  it  is  immaterial 
upon  which  one  he  is  tried.— RoaeDberger 
V.  Commonwealth,  (Pa.)  783. 

INFANCY. 

As  affecting  limitation,  see  UmUation  cf 

Aetioni,  11. 
Disabilities,  see  Abatetaent  and  Bcvital,  3. 
Pleading,  see  Bonds,  1. 

Oontract^— Ratification. 

An  indorsement  of  these  words  upon  & 
note:  '*The  within  note  being  paid,  I 
hereby  discharge  the  property  thereby  s< 
cured, " — is  not  such  a  ratification  in  writ- 
ing, within  the  meaning  of  Rot.  St.  Me.  c 
111.  §  2,  of  an  alleged  warranty  by  the  de- 
fendant, when  a  minor,  of  the  soandness 
of  a  horse  for  which  the  note  was  given, 
as  will  support  an  action  for  breach  of  war- 
ranty, the  plea  of  infancy  being  set  up.— 
Bird  V.  Swain,  (Me.)  431. 

INJUNCTION. 

Decree,  see  Nuisance,  7. 

Excuse  for  non -performance  of  contract 

see  ContracU,  14. 
Invalid  ordinance,  see  Munie^;>al  Carpers 

tions,  7. 
Jurisdiction,  protection  of  unascertained 

rights,  see  Easements,  2. 

Jiirisdiotion — Aots  pendente  lite. 

1.  A  bill  in  equitjr  was  brought  for  an  in- 
junction to  restrain  the  town  surveyor 
from  removing  a  building  and  obliteratioe 
the  boundaries  of  the  complainant's  lot 
The  answer  admitted  the  removal,  bot 
claimed  that  the  land  where  the  boildlDg 
stood  was  a  part  of  the  public  highway. 
A  supplemental  answer  said  the  complain- 
ants ought  not  to  maintain  their  biU.  be- 
cause the  respondents  had  folly  carri^l 
out  their  objects  by  removing  the  buildiDir 
and  grading  the  lot.  Qeneral  replications 
were  filed  to  both  answers,  upon  re 
spondents'  motion  to  dismiss  the  bill,  on 
the  ground  that  the  bill  does  not  state  % 
case  for  equitable  relief,  and.  if  it  does,  tbe 
case  stated  has  ceased  to  exist,  h^d,  tlie 
motion  must  be  denied.  The  case  faUt 
within  the  class  of  cases  in  which  ihrest- 


INDEX. 


931 


ened  trespasses  are  enjoined.  The  state- 
ments of  the  supplemental  answer  are  not 
reasons  for  panting  the  motion,  those 
statements  being  denied  by  the  replication. 
Even  if  admitted,  they  do  not  make  a  case 
for  dismissal,  for  a  defendant,  in  an  in- 

i unction  suit,  cannot  oust  the  court  of  its 
orisdiction  by  committing,  pendente  lite,  the 
▼ery  acts  to  prevent  which  the  suit  was  be- 
gan.—Lewis  ▼.  Town  of  North  Kingstown, 
(R.  I.)  178. 

Bights  enforced   and  wrongs   pre- 
vented. • 

2.  Plaintiff  and  defendant  entered  into 
a  parol  agreement  by  which  defendant 
agreed  to  devise  to  plaintiff  certain  prop- 
erty, and  upon  the  performance  of  which 
agreement  defendant  honestly  and  faith- 
fully entered  and  continued 'for  several 
years.  Afterwards  defendant  sold  and 
conveyed  the  property  to  another,  and  the 
plaintiff  brought  an  action  to  enjoin  such 
conveyance.  Held,  that  the  agreement  was 
binding  upon  defendant,  and  plaintiff  was 
entitled  to  the  relief  asked.— Pflugar  v. 
Pultz,  (N.  J.)  123. 

3.  Plaintiff  had  leased  premises  from  a 
landlord  by  a  lease  giving  him  access  to  a 
heater  through  the  basement  of  the  build- 
ing, which  was  an  appurtenance  to  plain- 
tiff's premises,  giving  heat  to  no  other  part 
of  the  building.  Subsequently  the  land- 
lord gave  a  lease  to  defendant  of  the  base- 
ment, and  defendant  notified  plaintiff  that 
he  would  not  thereafter  be  permitted  to 
pass  throught  the  basement  to  the  heater, 
to  which  there  were  no  other  means  of  ac- 
cess. EM,  that  this  was  such  an  irrepa- 
rable injury  to  a  settled  legal  right  in  real 
estate  as  equity  would  protect  ov  injunc- 
tion, on  an  interlocutory  application.— 
Hodge  ▼.  Qiese,  (N.  J.)  484. 

4.  Where  an  hotel  proprietor  has  granted 
one  telegraph  company  the  exclusive  priv 
ilege  of  establishing  and  operating  an  of- 
fice upon  his  premises,  equity  will  interfere 
by  injunction  to  prevent  a  breach  of  the 
contract  in  the  form  of  an  extension  of  the 
same  facilities  to  another  and  a  rival  com- 
pany: the  remedy  at  law  of  the  party  hav- 
ing the  first  and  unquestioned  right'being 
inadequate. — Western  Union  Tel.  Co.  v. 
Rogers,  (N.  J.)  18. 

5.  The  fact  that  complainant's  traffic, 
whose  volume  does  not  appear,  will  be  com- 
pelled to  make  a  detour  or  some  800  feet  in 
consequence  of  the  proposed  construction 
of  the  thoroughfare  in  a  vacated  portion  of 
a  street,  does  not  constitute  such  irrepara- 
ble injury  as  to  warrant  an  injunction  in 
the  face  of  the  undeniable  benefit  to  the 
public  which  will  accrue  from  the  intended 
alteration.— Dodge  v.  Pennsylvania  R.  Co., 
(N.J.)  751. 

6.  On  motion  for  preliminary  injunction 


to  restrain  defendant  from  laying  Its  rail- 
road track  over  lands  to  which  both  parties 
claimed  title,  and  from  digging  and  remov- 
ing gravel  therefrom,  the  evidence  showed 
that  the  chief  value  of  the  land  was  the 
gravel  beneath  its  surface,  and  that  defend- 
ant's agents  had  expressed  a  determination 
to  remove  gravel  from,  and  the  defendant 
had  graded  a  roadway  for  a  railroad  across, 
the  land.  Held,  that  the  acts  of  defendant 
would  work  an  irreparable  injury  to  and 
destroy  the  inheritance,  and  a  preliminary 
injunction  should  issue  until  the  titles  are 
settled.  —  Newall  v.  Staffordville  Gravel 
Co..  (N.J.)  495. 

INNEEEPEBS. 

Protection  of  guests. 

Plaintiff  and  one  F.  became  intoxicated 
in  defendant's  saloon,  and  F.  there,  in  de- 
fendant's presence,  pinned  paper  to  plain- 
tiff's back,  and  set  it  on  fire.  Held,  that 
defendant  was  liable  for  the  injury.— Rom- 
mel V.  Schambacher,  (Pa.)  779. 

INSANITT. 

As  gFOund  for  postponement  of  trial. 

1.  No  person  can  be  tried  for  a  crime 
while  so  mentall)r  deranged  as  not  to  be 
able  to  conduct  his  defense.  The  mode  of 
determining  the  existence  of  this  mental 
state  may  be  by  an  inquirv  b^  the  trial 
court,  or  by  a  jury  specially  impaneled. 
The  trial  court  should  not  arrest  the  course 
of  a  trial  for  the  purpose  of  entering  upon 
such  an  inquiry  upon  a  mere  suggestion  of 
defendant's  counsel,  without  any  substan- 
tial evidence  of  the  existence  of  insanity. 
—State  V.  Peacock,  (N.  J.)  270. 

2.  When  a  defendant  upon  bail  was  pres- 
ent at  the  opening  of  the  trial,  but  after- 
wards absented  himself,  evidence  that  his 
absence  was  the  result  of  mental  disorder 
was  relevant;  but  a  ruling  of  the  court  that 
insanity  could  not  be  shown,  but  the  acts 
and  conversation  of  the  defendant  about 
the  time  of  his  leaving  could  be  proved, 
was  not  injuriously  erroneous.— Id. 

INSOLVENCY. 

See,  also,  Amgnment  for  Benefit  of  Oredit- 
ors;  Bankruptcy;  Oarparatians,  1^11;  Pocr 
Debtore, 

Preferences. 

1.  A  merchant,  finding  that  he  was  in 
failing  circumstances,  proposed  to  his  larg- 
est and  most  pressing  creditor  that  he 
should  take  back  the  goods  he  had  sold 
him,  and  appl^  them  at  cost  price  to  the 
payment  of  his  account.  He  made  this 
proposition,  not  with  the  intention  of  going 
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into  ioBoWexicy,  bnt  with  the  view  and 
hopo,  which  he  communicated  to  the  cred- 
itor, of  reducing  his  stock,  and  catting 
down  his  expenseB.  and  thus  of  continuing 
in  business.  The  creditor,  finding  that  the 
merchant  could  not  sell  the  goods  as  a 
whole  to  any  one  else,  and  that  he  was  un- 
able to  borrow  money  to  meet  the  bill,  took 
the  goods  back.  A  few  days  later  the  mer- 
chant's store  was  closed  by  attachment, 
and  he  was  forced  into  insolvency.  Held, 
that  these  facts  did  not  warrant  the  con- 
clusion that  the  return  of  the  goods  was 
made  "with  a  view  to  insolvency,^'  and  that 
the  transfer  was  therefore  not  invalidated 
by  Gen.  St.  Conn.  p.  878,  §  1,  providing  that 
preferences  made  "with  a  view  to  insolv- 
ency" shall  be  void.— Hayden  ▼.  Allyn, 
(Conn.)81.« 

Dlsoharge. 

2.  A  creditor  may  appeal  from  the  order 
of  discharge  for  any  defects  or  irregulari- 
ties in  the  proceedings,  but  he  cannot  peti- 
tion to  vacate  it  on  those  grounds.— Wa- 
ters V.  Momenthy,  (Md.)  768. 

8.  An  action  by  Xhe  indorsee  of  a  promis- 
sory note,  made  after  the  enactment  of  the 
insolvent  law,  though  in  renewal  of  a  note 
made  prior  thereto,  is  barred  by  the  mak- 
er's discharge  in  insolvency.— Snow  v.  Fos- 
ter, (Me.)  m. 

Procedure — Composition. 

4.  When  an  insolvent  debtor  produces  at 
a  meeting  of  his  creditors  the  affidavits  and 
composition  agreement  required  bv  Rev. 
St.  c.  70,  g  82,  and  they  are  duly  filed  in  the 
insolvency  court,  a  creditor,  who  is  not  a 
party  to  the  agreement  of  composition,  has 
not  the  right  to  examine  the  debtor  upon 
all  matters  relating  to  his  insolvency;  out 
the  examination  must  be  limited  to  the 
questions  whether  the  agreement  was 
signed  by  the  requisite  proportion  of  the 
creditors,  and  whether  the  debtor  had  paid 
or  secured  to  his  creditors  the  percentage 
agreed  upon.— Messer  v.  Storer,  (Me.)  276. 

«—  Appeal. 

5.  An  appeal  in  insolvency  proceedings, 
where  the  questions  raised  and  decided  in 
the  court  below  have  not  been  certified  bv 
such  court  as  provided  by  Rev.  Code  Md. 
art.  71,  §  0,  will  be  dismissed.— Waters  v. 
Momenthy,  (Md.)  768. 

INSUBANCB. 

Payment  of  premium. 

1.  A  policy  of  insurance,  executed  and 
attestea  as  required  by  the  act  incorporat- 
ing the  company,  and  containing  no  stipu- 
lation making  an  actual  payment  of  the 
premium  a  condition  precedent,  or  that  de- 
fault in  its  payment  should  constitute  a 
forfeiture,  was,  without  prepayment,  deliv- 


ered to  an  agent  for  the  purpose  of  being 
delivered  to  plaintiff.  Plaintiff  paid  the 
premium  to  the  agent,  and  the  stock  In- 
sured was  destroyed  by  fire.  Held,  that  the 
company  was  liable.  —  Pennsylvania  Ins. 
Co.  V.  Carter,  (Pa.)  102.« 

2.  Where  the  usual  course  of  dealing  be- 
tween an  insurance  company  and  its  agent 
is  for  the  company  to  treat  the  agent  as  iti 
debtor  for  the  premiums  on  policies  deliv- 
ered to  him,  and  to  render  statements  or 
bills  for  the  same  periodically,  payment  of 
the  premium  by  the  insured  to  tbe  agent  is 
payment  to  the  company.— Id. 

8.  Plaintiff  obtained  insurance  through 
a  broker  who  received  the  premiam  from 
him,  and  offered  it  to  the  defendant  com- 
pany's agent  The  agent,  having  directed 
the  broker  to  hold  the  premium  for  a  time, 
charged  him  and  creaited  the  company 
with  the  amount,  and  afterwards  remitted 
it  to  the  company.  Heid,  that  the  question 
of  payment  of  Xhe  premium  was  for  the 
Jury,  and  an  instruction  to  find  for  defend- 
ant was  error.— Pittsburgh  Boat- Yard  Co. 
V.  Western  Assur.  Co.,  (Pa.)  801. 

Scope  of  riak. 

4.  In  an  action  on  a  policy  of  insurance 
on  property  contained  in  a  *'new  two-stoiy 
frame  Dam, "  the  fact  that  the  animal  wu 
not  present  in  the  barn  at  the  moment 
of  death  by  lightning  does  not  impair  tbe 
right  to  recover.  Haws  v.  Fire  Asa'n.  7  Ail. 
Rep.  159,  followed.  —  Ameri(5an  Cent.  Ins. 
Co.  V.  Haws,  (Pa.)  107. 

Inanrable  interest  —  Aiwlgnment  to 

creditor. 

6.  A  policy  taken  out  by  a  creditor  on 
the  life  of  his  debtor  ought  to  be  limited  to 
the  amount  of  the  debt,  with  interest,  and 
the  amount  of  premiums,  with  interest 
thereon,  during  tne  expectancy  of  the  life 
insured,  according  to  the  Carlisle  tables.— 
Cooper  V.  Shaeffer,  (Pa.)  548. 

6.  Where  the  disproportion  between  the 
amount  of  a  policy  taken  out  by  a  creditor 
on  the  life  of  his  debtor  and  the  debt 
thereby  secured  is  very  great,  as  where  the 
insurance  is  $8,000,  and  the  debt  f  100.  it 
is  the  duty  of  the  court  to  declare  the  trans- 
action a  wager  as  matter  of  law. — Id. 

7.  Where  a  debtor  assigns  a  life-policy  of 
18,000  to  secure  a  debt  of  $100.  the  trans- 
action is  in  law  a  wager,  and  if  the  com- 
pany pays  the  loss,  the  assignee  cannot  re- 
tain more  than  the  amount  of  his  debt,  with 
premiums  paid  and  interest.  —  Ck>oper  v. 
Weaver's  Adm'r.  (Pa.)  780. 

Breach  of  oondltioiia  of  policy. 

8.  An  insurance  policy  proMbited  the 
keeping  of  fire- works  on  the  insured  prem- 
ises. The  building  insured  waa  situated  in 
Exposition  grounds,  where  there  was  also 
a  stable  some  25  or  50  feet  diBtant,  in  which 
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flre-works  were  stored  at  the  time  of  the 
fire.  Meld,  that  the  meaning  of  the  word 
''premises"  is  confined  to  the  building  in- 
sured, and  the  policy  was  not  avoided. — 
Allemania  Fire  Ins.  Oo.  v.  Pitts  Exposition 
See,  (Pa.)  572. 

9.  Where  the  principal  defense  of  an  in- 
surance company,  against  whom  an  action 
on  a  policy  was  brought,  was  that  the  plain- 
tiff had  forfeited  the  policy  by  committing 
acts  in  violation  thereof,  but  the  acts  com- 

Slained  of  were  those  which  would  rather 
iminish  than  increase  the  danger  of  fire, 
held,  that  such  defense  was  without  merit. 
—Allemania  Ins.  Co.  v.  White,  (Pa.)  96. 
Proof  of  06S. 

10.  A  submission  by  insurers  to  apprais- 
ers of  the  amount  of  a  loss  is  suflacient  evi- 
dence of  waiver  of  proof  of  loss  to  go  to 
the  jury.— Allemania  Fire  Ins.  Co.  v.  Pitts 
Exposition  Boc,  (Pa.)  573. 

11.  In  an  action  on  a  policy  of  insurance 
on  stock,  the  evidence  showed  that  there 
was  but  a  single  subject  of  loss,  and  that 
notice  of  loss  was  immediately  given.  Held, 
that  a  further  detailed  proof  of  loss  was 
not  requisite  to  recovery.— American  Cent. 
Ins.  Co.  V.  Haws,  (Pa.)  107. 

12.  Where  immediate  notice  of  the  loss 
was  given  to  an  agent,  but  no  proof  of  loss 
was  made  within  the  80  days,  as  required 
by  the  policy,  and  plaintiff  was  permitted 
to  introduce  evidence  to  show  tnat  proof 
was  not  made  within  the  time  on  account 
of  the  failure  of  the  company  to  furnish 
him  with  blanks,  and  that  no  objection  was 
made  when  the  proof  was  filed,  held,  not 
prejudicial  to  defendant,  since  it  was  left* 
to  the  jury  to  say  whether  the  explanation 
of  the  delay  was  suflacient.— Id. 

Payment  of  loss — To  whoin  made. 

18.  In  an  action  on  a  policy,  which  pro- 
vided that  "the  production  *  ♦  ♦  of 
this  policy,  and  a  receipt  for  the  sum  as- 
sured, signed  by  any  person  furnishing 
proof  satisfactory  to  the  company  that  he 
or  she  is  the  beneficiary,  or  an  executor  or 
administrator,  husband  or  wife,  or  relative 
by  blood,  or  connection  by  marriage,  of  the 
assured,  shall  be  conclusive  evidence  that 
such  sum  has  been  paid  and  received  by 
the  person  or  persons  lawfully  entitled  to 
the  same,  and  that  all  claims  and  demands 
upon  said  company  under  this  policy  have 
been  fully  satisfied,"  7ield,  that  payment 
to  the  daughter  of  the  insured,  who  pro- 
duced the  policy  and  the  premium  receipt- 
book,  and  her  receipt,  constituted  a  com- 
Slete  defense  against  any  claim  of  the  bene 
ciary  named  in  the  application.— State  v. 
Schaffer.  (N.  J.)  154. 

14.  If  the  beneficiary  had  a  vested  inter- 
est in  the  policy,  the  condition  operated  as 
an  appointment  by  the  parties  to  the  con- 
tract of  insurance  of  various  persons,  any 


of  whom  were  authorized  t 
ment  of  the  sum  agreed  to 
death  of  the  insured.— Id. 

Subrogation  to  lie 

gage. 

15.  A  vendor  who  had  not 
sale  of  her  property,  held  a 
house.  She  had  given  a  dc 
dees,  her  sons,  and  had  re< 
gage  from  them,  which  requ 
ture  of  the  wife  of  one  of  thi 
signing,  the  balance  of  pu 
was  to  be  paid,  and  future 
collateral  to  the  mortgage, 
justed.  The  house  was  burn 
on  payment  of  the  loss,  the  i 
pany  was  not  entitled  to  an 
the  mortgage.— Nelson  v. 
Mat.  Fire  Ins.  Co.,  (N.  J.)  68 

Limitation  of  aotion. 

16.  In  an  action  on  an  insi 
which  requires  the  action  to  \ 
within  12  months  next  afte 
curred,  and  the  evidence  sb 
action  was  begun  in  time,  bu 
not  served,  and  that  alias  an 
were  issued  before  service 
held,  the  alias  and  pluries  wi 
continuance  of  the  original  a 
inception  of  a  new  one. — Ai 
Ins.  Co.  ▼.  Haws,  (Pa.)  107.* 

Mutual  flre  insurance- 
members. 

17.  Upon  its  organization, 
rine  and  flre  insurance  comp 
that  the  two  departments,  m^ 
should  be  separate:  that  thi  i 
no  other  connection  between 
that  the  expense  of  the  insti   i 
be  equitably  borne  by  each, 
tion  was  made  known  bv  1 
circulars,  and  agents,  and  for  i 
years  the  company  thus  cond 
mess,  even  when  one  of  the 
was  losing  money.    Held,  th. 
not  the  charter  was  intended 
distinct  branches  of  the  busin  i 
bers  who  had  taken  out  poll   i 
department,  having    done   i 
knowledge  tbat  the  premium   i 
sets  of  the  other  department 
der  the  rules  of  the  compan 
the  payment  of  their  losses,  ^ 
to  assert  any  such  claim. — J  i 
ville  Mut.  Marine  &  Fire  In 
789. 

18.  The  officers  of  a  muti  i 
company,  with  knowledge  <  I 
ency,  but  before  it  had  been  \ 
voluntarily  canceled  the  poll 
its  members,  and  executed  a 
all   liabilitv   thereunder.    II 
policv-holder  was,  neverthele  i 
for  all  losses  and  e&penses  int  i 


IV.  A  policy- Holder  wnose  loss  occurrea 
after  an  appointment  of  a  receiver  for  the 
insolvent  company  is  not  entitled  to  a  share 
in  the  distribution  of  the  assets.— Id. 

Mutual    benefit   insuranoe — Assess- 
ments. 

20.  The  by-laws  of  a  mutual  benefit  so- 
ciety requiring  that  all  assessments  should 
be  made  by  the  board  of  directors,  and  that 
the  chairman  should  approve  all  proofs  of 
death,  are  satisfied  where  the  secretary  and 
treasurer  submits  a  notice  of  death  to  a 
meeting,  which  directs  that  its  chairman 
shall  examine  the  proofs  when  they  arrive, 
and  if  found  correct  the  secretary 'shall  is- 
sue notices  of  assessment  thereon.— Pas- 
senger Conductors'  Life  Ins.  Co.  v.  Birn- 
baum,  (Pa.)  878. 

Change  of  benefloiary. 

21.  A  benefit  certificate  was  issued  by  de- 
fendant to  a  woman,  payable  in  the  event 
of  her  death  to  her  husband,  subject  to 
change  at  her  pleasure,  on  presentation  of 
the  certificate  with  a  new  application  to 
the  supreme  secretarv.  Held  that,  notwith- 
standing her  husband  paid  the  assessments 
on  the  certificate,  the  insured  had  the  right, 
on  presenting  the  certificate,  to  effect  a 
change  in  the  beneficiary.— Fisk  v.  Equi- 
table Aid  Union.  (Pa.)  84.« 

22.  A  new  benefit  certificate  issued  to 
change  the  beneficiary,  upon  application 
made  in  accordance  with  the  by-laws  of 
the  union,  and  signed  by  the  supreme  pres- 
ident and  secretary  of  the  union,  and  sealed 
with  the  seal  of  the  supreme  union,  is  not 
Invalid  because  not  signed  and  sealed  bv 
the  ofiScers  of  the  subordinate  union. — Id. 

INTEBEST. 

See,  also,  U9ury, 

Liability  of  executors  and  administrators, 
see  Exeeutars  and  Adminiftratart,  11-18. 
On  Judgment,  see  Judgment,  8. 

yearly  balances,  see  Master  and  Serv- 
ant, 6. 

On  purchase  money  retained  as  in- 
demnity. 

A.,  in  June,  1880,  sold  real  estate  to  6., 
who  gave  a  judgment  note  for  a  balance  of 
the  purchase  money.  At  the  time  of  the 
purchase  there  were  certain  incumbrances 
thereon,  and  it  was  agreed  that  B.  should 
retain  enough  of  the  purchase  money  to 
protect  him  from  such  incumbrances.  A 
legal  tender  of  payment  of  the  principal  of 
the  Judgment  was  made  about  March  5, 
1884.  and  a  demand  for  a  removal  of  the  in- 
cumbrances. On  October  10,  1885,  the  in- 
cumbrances having  ueen  removed,  the  prin- 
cipal of  the  J  udgment  was  paid  to  A.    J£eld, 


tne  note  irom  June  l,  icou,  to  Marco  d, 
1884.— Bates  v.  Wynn,  (Pa. )  448. 

INTEBPIiEADEB. 

When  allowable. 

1.  In  an  action  on  a  note,  defendant,  be- 
fore plea,  admitted  his  liability,  offered  to 
pay  the  money  into  court,  suggested  thai 
It  was  claimed  by  a  third  person,  not  i 
party  to  the  suit,  and  prayea  such  order  u 
was  necessary  for  his  protertion.  The 
court  directed  an  interpleader,  under  SL 
Pa.  March  27, 1848,  relating  to  interpleading 
in  Berks  and  Schuylkill  counties,  and  ex- 
tended to  all  counties  of  the  state  by  act  of 
February  14.  1857,  which  provides  that  the 
defendant,  in  any  action  for  the  recoverj 
of  money,  or  goods,  chattels,  or  the  ?aloe 
thereof  in  damages,  may.  before  plea,  dis- 
claim all  interest  in  the  subiect-matter  of 
the  action,  offer  to  bring  the  same  into 
court,  and  suggest  that  the  right  thereto  it 
claimed  by  a  third  person,  and  the  coort 
mav  thereupon  order  an  interpleader. 
Held,  that  these  facts  show  defendant  en- 
titled to  an  interpleader,  and  the  contnct 
relations  between  him  and  plaintiff  woold 
not  affect  this  right.— Bechtel  v.  Sbeafer, 
rPa  )  889 

2.'  In.8t.  Pa.  March  27, 1848,  g  1,  providinf 
for  interpleader,  the  words,  •'which  hifs 
lawfully'comeinto  the  hands  or  possesaion 
of  defendant, "  have  reference  to  goodi 
and  chattels,  and  not  to  money.— Id. 
'  8.  A  Pennsylvania  creditor  proceeded 
against  a  New  York  corporation  by  attach- 
ment, and  garnished  F.,  a  resident  of  New 
Jersey  then  in  the  state,  as  the  maker  of  a 
note  to  the  corporation,  payable  in  New 
Jersey.  The  corporation,  with  knowledge 
of  the  garnishment,. transferred  the  noi« 
before  maturity,  and  for  value,  to  B..  a 
resident  of  New  York,  who  took  it  with 
notice.  B.  then  sued  F.  on  the  note  \n 
New  Jersey.  Held,  that  the  bona  fd^*  of 
the  transfer  to  B.  being  at  issue,  and  the 
question  of  the  attachability  of  a  note  pay- 
able in  its  very  terms  outside  of  the  juris- 
diction issuing  the  writ  being  an  open  one 
in  both  Pennsvlvania  and  New  Jersey,  V., 
the  maker  and  garnishee,  could  maintain  a 
bill  of  interpleader.— Fitch  v.  Brower,  (N. 
J.)  330. 

INTOXIOATINO  UGITTOBS. 

High-license   election,  see   EUetioM  tf»^ 
Voters,  1-3. 

Constitutionality  of  acts. 

1.  Pub.  Laws  R.  I.  cc  588,  «4.  (forbid- 
ding the  manufacture  or  sale  of  IntoxicaV 
ing  liquors,)  are  not  unconstitutional,  or  in 
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violation  of  Const.  TJ.  8..  art.  1,  §  8,  relat- 
ing to  their  regulation  of  commerce,  be- 
cause they  fail  to  distinguish  between  a 
sale  within  the  state  and  a  sale  without  the 
state.— State  v.  Fitzpatrick,  (R.  I.)  767. 

2.  Pub.  Laws  R.  I.  c.  684,  g  16,  regarding 
the  sale  and  forfeiture  of  liquors  unlaw- 
fully kept,  is  not  unconstitutional,  in  giv- 
ing to  aistrict  courts  power  to  condemn 
prohibited  liquors,  whatever  their  value 
may  be,  because  the  right  of  trial  by  jury 
is  not  invaded;  the  act  reserving  a  right  of 
appeal  to  the  court  of  common  pleas.— Id. 

8.  Proceedings  in  Rhode  Island  for  the 
seizure  of  liquors  unlawfully  kept  are  not 
subject  to  articles  4-7.  in  amendment  of  the 
constitution  of  the  United  States,  these  ar- 
ticles being  limited  in  their  operation  to 
the  government  of  the  United  States.— Id. 

Iiicenses. 

4.  It  is  a  proper  exercise  of  the  discre- 
tionary power  of  a  court  of  quarter  ses- 
sions, in  the  granting  of  liquor  licenses,  to 
refuse  such  license  in  a  case  where  but  14 
people  signed  a  petition  for  the  license,  and 
over  200  people  signed  a  remonstrance 
against  it,  ana  the  applicant  had  been  re- 
fused a  license  the  year  before  for  viola- 
tion of  the  liquor  laws;  also  in  a  case  where 
the  court  knew  that  the  applicant  had  vio- 
lated the  liquor  laws  the  preceding  year.— 
Leister's  Appeal,  (Pa.)  887. 

5.  Upon  appeal  from  a  decree  of  the 
Quarter  sessions  refusing  to  grant  a  liquor 
license,  the  supreme  court  will  not  review 
the  facts  of  the  case.— Id. 

Action  on  bond. 

6.  The  amendment  to  the  Rhode  Island 
constitution,  prohibiting  the  sale  of  intox- 
icating liquors  to  be  used  as  a  beverage, 
did  not  take  away  the  right  to  recover  for 
the  breach  of  the  condition  of  a  bond  giv- 
en pursuant  to  the  requirements  of  a 
license  law  in  force  before  and  upon  the 
adoption  of  said  amendment. — Coggeshall 
V.  Groves,  (R  L)  296. 

Criminal  prosecution. 

7.  On  indictment  found  April  8, 1887.  un- 
der the  Pennsylvania  act  April  12,  1875, 
for  unlawfully  selling  intoxicating  liquors 
without  a  license,  the  defendant  on  the 
day  of  trial,  June  21, 1887,  defended  on  the 
ground  that  the  said  act  had  been  repealed 
by  the  act  of  May  18, 1887.  and  that  he 
could  not  be  legallv  tried  and  convicted 
thereunder.  Held,  that  the  effect  of  the 
third  section  of  the  latter  act  is  to  permit 
the  granting  of  licenses  under  former  laws 
np  to  June  80, 1887,  which  necessarily  keeps 
in  full  force  all  the  previous  provisions 
and  penalties  connected  therewith  up  to 
the  time  of  the  expiration  of  such  licenses. 
— Thomas  v.  Commonwealth,  (Pa.)  68. 


8.  A  complaint  founded  on  Rev.  St.  c.  27, 
§  81,  which  avers  that  the  respondent,  at 
a  town  named.  *'did  then  and  there  know- 
ingly transport  from  place  to  place  in  the 
state  of  Maine  intoxicating  liauors,  with 
intent  that  the  same  shall  be  sold  in  viola- 
tion of  law  in  the  county  of  Kennebec," 
does  not  sufficiently  state  the  places  from 
which  and  to  which  the  liquor  was  con- 
veyed, and  is  bad  on  demurrer.— State  ▼. 
Lashus.  (Me.)  604. 

9.  An  allegation  in  an  indictment  for  liq- 
uor nuisance,  that  the  building  alleged  to 
be  occupied  by  the  respondent  is  situated 
"at  the  corner  of  Depot  square  in  said 
Gardiner,"  is  sufficiently  certain  without 
stating  on  which  corner. —  State  ▼.  Hall, 
(Me.)  181. 

Prior  conviction. 

10.  The  record  of  a  prior  conviction  of 
the  respondent,  as  a  common  seller  of  in- 
toxicating liquors,  is  admissible  in  evi- 
dence upon  a  trial  for  the  same  offense,  al- 
though it  is  not  so  fully  extended  as  to  em- 
brace the  indictment  at  length,  and  a  copy 
of  the  indictment  does  not  accompany  it. 
—State  V.  Lashus,  (Me.)  180. 

11.  The  identity  of  the  respondent  with 
the  person  named  in  the  record  is  a  ques- 
tion of  fact  for  the  jury*  and  the  mere 
identity  of  name  is  not  sufficient  to  author- 
ize the  presiding  ludge  to  withdraw  the 
question  from  the  Jury,  and  treat  it  as  one 
of  law.— Id. 

12.  On  trial  of  indictment  for  liquor  nui- 
sance, if  the  description  of  the  building  in 
the  reeded  of  a  prior  conviction  is  not  in- 
consistent with  that  in  the  pending  indict- 
ment, though  less  complete,  evidence  aU" 
unde  mav  be  introduced  to  show  that  both 
descriptions  refer  to  the  same  building. — 
State  V.  Hall.  (Me.)  181. 

18.  Such  record  of  prior  conviction  is  ev- 
idence of  the  intention  of  the  use  of  the 
building  described  in  the  pending  indict- 
ment as  a  nuisance,  only  when  it  appears 
that  the  building  is  the  same  in  both  in- 
stances.—Id. 

Search  and  seiBure. 

14.  Under  Pub.  Laws  R.  L  c.  596,  §  27, 
providing  for  the  seizure  and  forfeiture  of 
liquors  unlawfully  kept  for  sale,  a  com- 
plaint which  described  the  liquors  as  ''a 
certain  quantity  of  rum,  being  about  and 
not  exceeding  one  hundred  gallons ;  *  ♦  ♦  ♦ 
other  strong  and  malt  and  intoxicating  liq- 
uors, being  about  and  not  exceeding  one 
hundred  gallons;  *  «  *  contained  in 
barrels,  kegs,  jugs,  jars,  bottles,  decanters, 
and  other  vessels,  is  sufBcient  under  Const. 
R  I.  art.  1,  §  6,  which  requires  that  such 
a  complaint  shall  describe,  as  nearly  as 
may  be,  the  things  to  be  seized.— State  ▼. 
Fitzpatrick  (R.  L)  778.  ^ 
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16.  The  sale  of  liquor  in  Rhode  Island, 
by  any  person,  except  a  registered  pharma- 
cist or  his  assistant,  without  a  license,  be- 
ing unlawful,  such  goods  cannot  be  at- 
tached.—Barron  V.  Arnold.  (R.  I.)  2»8. 

16.  Pub.  St.  R.  I.  c.  87.  S  65,  provides  "no 
action  of  any  kind  shall  be  nad  or  main- 
tained in  any  court  of  this  state  for  the  pos- 
session or  the  value  of  any  liquors  held,  pur- 
chased, or  sold,  contrary  to  the  provisions 
this  chapter. "  Held,  that  this  section  ap- 
plies only  to  actions  where  a  party  seeks 
to  recover  the  possession  or  value  of  liq- 
uors, which  by  some  act  of  his  own,  or  by 
some  act  or  contract  to  which  he  was  a 
partj.  are  held,  or  have  been  disposed  of, 
in  violation  of  law.  and  does  not  prevent 
the  owner  of  such  liquors  from  recovering 
them  when  seized  under  attachment. — la. 

Jail  and  Jailer. 

Control  of  jail,  see  Counties,  3. 

Judge. 

Power   of  vice-chancellor,  see   Baiilroad 
Companies,  2. 

JUDOMENT. 

Interest  on,  see  Usury,  2. 

Lien,  priority,  see  Partnership,  6-7. 

Effect— BeB  sdjudioata. 

1.  Decedent,  in  his  life-time,  entered  in- 
to an  agreement  to  sell  certain  lands  to  de- 
fendant, and  after  his  death  the  lands  were 
•old  at  an  administrator's  sale,  through 
which  plaintiff  derives  title.  After  the  ad- 
ministrator's sale  defendant  obtained  spe- 
cific performance  of  the  agreement,  and 
paid  the  balance  of  the  purchase  price  into 
court.  Plaintiff  appeared  before  the  au- 
ditor, and  laid  claim  to  the  money  in  court. 
The  auditor  awarded  it  to  the  administra- 
tor of  decedent,  and  plaintiff  excepted. 
The  auditor's  report  was  confirmed,  and 
plaintiff  did  not  appeal,  but  brought  this 
action  of  ejectment,  claiming  a  verdict  for 
the  land,  to  be  released  on  payment  of  the 
balance  of  the  purchase  money  under  the 
agreement  with  decedent.  Held,  that  the 
decree  for  distribution  in  the  suit  for  spe- 
cific performance  concluded  plaintiff  from 
maintaining  this  action. — Nelson  y.  Nel- 
son. (Pa.)  61. 

2.  Justices  of  the  peace  and  surveyors  of 
highways  made  a  determination  in  writing, 
relating  to  encroaclimeuts  on  a  road  by  aa- 
joiniiig  land-owners,  which  determination 
was  partially  acted  upon,  and  boundary 
lines tixed  by  the  land-owners.  Afterwards 
an  entirely  different  determination,  as  to 
the  place  and  eucroacbiucuts  on  the  same 


out  the  first  determination  being  set  asme 
or  reversed.  Held,  that  the  action  of  tbia 
body  was  a  judicial  one,  and  the  first  de- 
termination was  a  bar  to  the  second,  and 
rendered  it  invalid. — State  v.  Brigga,  (N.  J.) 
428. 

Lien. 

8.  A  Judgment  index  failed  to  ahow  that 
a  Judgement  bore  more  than  6  per  cent,  in- 
terest. The  appearance  docket  showed 
that  the  Judgment  was  to  bear  8  per  cent 
interest.  Held,  that  a  subsequent  creditor 
cannot  object  to  the  allowance  of  8  per 
cent,  interest,  unless  it  appears  afiirma- 
tively  that  he  was  misled  by  the  entry  ia 
the  Judgment  index.— Nicholson's  Appeal, 
(Pa.)  6®. 

4.  Upon  a  hearing  before  an  auditor  ap- 
pointed to  determine  the  validity  of  cer- 
tain claims  against  an  estate,  a  judgment 
obtained  against  the  firm  of  which  the  de 
ceased  was  a  member  was  filed.  Hed  that, 
as  the  record  did  not  show  the  names  of 
the  individual  members  of  the  firm,  the 
judgment  could  not  be  charged  upon  tiie 
individual  property  of  the  deceased. — Ap- 
peal of  Fox,  (Pa.)  228. 

5.  An  exemplified  copy  of  a  Judgment 
obtained  under  the  mechanic's  lien  law 
(Revision  N.  J.  p.  672,  S§  18-25)  is  concla- 
sive,  as  to  the  facts  recited  therein,  in  dt- 
termining  the  priority  of  such  judgment 
over  anotier  judgment  against  the  same 
debtor.— iNaylor  v.  Mettler.  (N.  J.)  859. 

Collateral  attack. 

6.  A  judgment,  regular  on  its  faoe^  taken 
upon  a  scire  facias  upon  two  returns  of 
nihil,  cannot,  in  the  absence  of  any  allega- 
tion of  fraud  or  collusion,  be  attacked  col- 
laterally.—Murray  V.  Weigle.  (Pa.)  781.» 

7.  In  ejectment,  where  defendant's  title 
was  found  on  a  judgment  on  a  scire  facias 
taken  upon  two  returns  of  nihii,  proof  of 
the  death  of  the  mortgagor  at  the  time  the 
scire  facias  issued  is  inadmissible. — Id. 

8.  In  ejectment,  plaintiff  claimed  under 
a  deed  in  consideration  of  the  future  sup- 
port of  his  grantor.  Defendant's  title  was 
based  on  a  sheriff's  sale  under  a  Jadgment 
subsequently  confessed  to  him  by  plain- 
tiff's grantor  for  a  debt  for  domestic  serv> 
ices  rendered  by  defendant  while  living  in 
his  family,  and  alleged  to  exist  prior  to  the 
date  of  plaintiff's  title.  On  the  trial,  the 
plaintiff,  in  order  to  rebut  defendant's 
claim  for  services,  and  to  show  that  the 
judgment  confessed  therefor  waa  fraudo- 
lent  and  void  for  want  of  consideration,  of- 
fered to  prove  wbat  it  was  worth  to  !?up 
port  defendant's  two  children  living  witii 
her  during  the  time  she  kept  house  f<  ' 
judgment  debtor.  i/tW  properly  re: 
—Curry  v.  Curry,  (Pa.)  198. 

9.  VV  here,  on  a  question  of  the  validity  o: 
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a  volantary  deed,  as  aninBt  a  ]  udgmen  t  aab- 
Bequently  confessed  by  the  jjantor  for  a 
debt  which  it  was  claimed  existed  prior  to 
the  conveyance,  evidence  tending  to  show 
that  the  judgment  debtor  had  declared  that 
the  judgment  was  without  consideration, 
and  was  given  for  the  purpose  of  defeating 
the  title  of  the  ^antee  under  the  voluntary 
conveyance,  is  inadmissible. — Id. 

Foreign  judgments. 

10.  When  by  the  statute  of  another  state 
the  transcript  of  the  record  of  a  justice  of 
the  peace  fifed  in  a  court  of  common  pleas 
of  said  state  is  directed  to  be  treated  as  a 
judgment  of  said  court,  said  judgment, 
when  transferred  to  another  state  as  the 
judgment  of  said  court,  is  entitled  to  the 
same  faith  and  credit  as  a  judgment  origi- 
nally obtained  in  said  court,  and  where  the 
plaintiff  declares  on  a  judgment  of  the  for- 
eign court,  the  production  of  such  a  record 
does  not  amount  to  a  variance,  and  the 
same  is  admissible  in  evidence.— Rowley  v. 
Carron.  (Pa.)i35. 

Assignment. 

11.  Plaintiff  was  the  assignee  of  a  part  of 
a  judgment  The  other  part,  remaining  un- 
paid, was  assigned  to  a  third  partv.  Plain- 
tiff sought  to  obtain  a  separate  judgment 
for  his  part  of  the  original  judgment  by 
means  of  a  sei,  /a.,  and  to  obtain  an  inde- 

Smdent  right  to  process  for  its  collection. 
eld,  that  the  undivided  judgment  could 
not  be  so  separated  into  distinct  and  inde- 
pendent parts.— Hopkins  y.  Stockdale,  (Pa.) 

m, 

12.  J.  held  a  judgment  which,  through  a 
third  party,  was  assigned  to  his  wife.  C. 
claimed  an  agreement  with  J.  that  the 
judgment  was  to  be  assigned  to  him  for 
certain  considerations  which  were  per- 
formed by  0.,  and  filed  a  bill  in  chancery 
asking  that  court  to  order  an  account,  and 
Mrs.  J.  to  pay,  from  the  proceeds  of  the 
judgment,  the  amount  found  to  be  due  said 
complainant.  Iteid  that,  the  proof  not  sus- 
taining the  charge  that  the  judgment  was 
to  have  been  assigned  to  C,  the  right  of 
the  wife  to  the  judgment  is  left  untouched. 
— Childs  ▼.  Jones,  (N.  J.)  16. 

13.  It  was  contended  before  an  auditor, 
appointed  to  determine  the  validity  of 
claims  against  an  estate,  that  a  certain  iudg- 
ment  held  by  the  assignee  was  invalid,  as 
the  Assignee  was  the  real  debtor,  and  the 
deceased  the  nominal  one.  The  evidence 
showed  a  jxidgment  regularly  entered 
against  the  latter,  and  assigned  to  the  for- 
mer; that  the  property  for  which  the  judg- 
ment note  was  a  part  of  the  purchase 
money  had  been  transferred  to  the  assignee 
by  deceased;  that  the  former  had  paid  most 
of  the  money  on  the  judgment,  and  finally 
took  an  assignment.  A  daughter  of  de- 
ceased testified  that  she  had  heard  him  say 


the  assignee  had  paid  the  pui 
the  farm  in  addition  to  the  j 
that  he  was  entitled  to  an  asfl 
Heid,  that  the  claim  was  pro] 
—Appeal  of  Fox,  (Pa.)  228. 
Revivor— Presumption  c 
14.  Defendant,  in  1858,  pui 
a  written  agreement  an  inte; 
mill,  paying  part  cash,  and  gi 
ment  notes  for  the  balance,  p 
two.  and  three  years.  Sho 
ceiving  them,  plaintiff  entere< 
upon  them,  in  1876  plaintiff 
9eire  facias  to  revive  the  judfi 
the  articles  of  agreement,  i 
was  indorsed  a  payment  of 
court  instructed  tne  jury  that 
the  presumption  was  that  a  j 
been  paid,  but  that,  if  any 
been  made  during  that  time 
presumption  would  be  remov* 
ror  them  to  determine  wbeth 
was  paid  upon  the  judgments 
that  this  question  was  proper 
jury  under  the  instruction.— J 
derson,  (Pa.)  558. 

JX7DI0IAL  SAI 

See,  also.  Execution,  8-8;  Mor\ 

Setting  aside — Estoppel. 

Complainants  sought  to  set 
of  lana  made  under  a  decree  c 
of  inadeouacy  of  price.  At  t 
insisted  that  the  sale  should  I; 
the  sale  was  ratified  at  their  i 
they  received  and  gave  relea 
share  of  the  proceeds.  Held, 
could  not  be  set  aside. — ^Presi 
son,  (Md.)  764.* 

Jury. 

Right  to  jury  trial,  see  Constit 
IX ;  Justices  of  the  Peace,  4. 

JUSTICES  OF  THE  ! 

Practice  on  appeal  from,  see  ^ 

Jurisdiction  —  Amount    i 
versy. 

1.  A  justice  of  the  peace  in  F 
has  jurisdiction  to  the  ex  ten 
cases  of  attachment  executioi 
Warren  8a v.  Banlt,  (Pa.)  440. 

Titie  to  land. 

2.  A  justice  of  the  peace  has 
of  an  action  for  cutting  or  desti 
ing  trees,  where  the  plaintiff  cf 
ual  possession  of  the  premise 
Stenner,  (N.  J.)131. 

8.  If  the  defendant  produc 
that  the  plaintiff  is  entitled  on 
porary  possession,  and  that  t 


938 


INDEX. 


another,  a  question  of  title  is  presented  in 
the  case,  and  therefore  the  justice  must 
dismiss  the  suit  because  he  has  not  Juris- 
diction to  try  it.— Id. 

Practice — Trial  by  jury. 

4.  The  New  Jersey  Justice's  court  act,  § 
88,  provides  that  either  party  in  any  ac- 
tion, after  the  defendant  has  pleaded,  and 
before  the  justice  has  begun  to  inquire  in- 
to the  merits  of  the  action,  may  demand  a 
Jury.  Section  41  provides  that,  if  the  Jury 
disagree,  other  writs  of  wnire  may  issue  in 
the  cause  until  a  verdict  is  obtained.  In 
an  action  where  the  Jury  disagreed,  neither 
party  aslced  for  a  new  Jury.  The  Justice 
proceeded  to  try  the  case.  Held,  that  the 
failure  to  call  for  a  new  Jury  was  a  waiver 
of  the  right  to  it,  and  the  Justice  had  pow- 
er to  proceed  in  due  course  to  trial  and 
Judgment.  —  State   ▼.  Hathaway,  (N.  J.) 

Laches. 

Bee  Squity,  10,  11;  Specific  Performanu,  1. 
Estoppel  by,  see  JS$t4fppel,  2. 

LANDLOBD  AND  TENANT. 

Actions  for  rent,  see  Action,  2. 

Estoppel  to  deny  landlord's  title,  see  Ee- 

ioppef,  4. 
Recovery  of  possession.  Jurisdiction,  see 

Appeal,  1. 

Liabilities  of  landlord. 

1.  In  an  action  by  a  tenant  aeainst  the 
landlord  for  injuries  sustained  by  reason 
of  the  premises  being  out  of  repair,  and  it 
appeared  that  the  landlord  haa  agreed  to 
keep  the  premises  in  repair,  the  court 
charged  the  ury  that  if  the  premises  were 
out  of  repair  and  insecure,  the  plaintiffs 
had  made  out  a  prima  facie  right  to  recov- 
er. Held  error,  as  the  landlord  was  only 
bound  to  use  reasonable  diligence  in  find- 
ing out  what  repairs  were  necessary,  and 
in  making  such  repairs  as  due  inspection 
would  show  to  be  proper.— FrAnk  v.  Con- 
radi.  (N.  J.)480. 

2.  The  owner  of  a  building  who  divides 
it  into  several  tenements,  which  he  lets  to 
various  tenants,  retaining  to  himself  con- 
trol of  the  halls  and  stairways  for  the  com- 
mon use  of  the  occupants,  and  those  hav- 
ing lawful  occasion  to  be  there,  is  bound 
to  see  that  reasonable  care  and  skill  are 
exercised  to  render  the  halls  and  stairways 
reasonably  fit  for  the  uses  which  he  thus 
invit«s  ot&ers  to  make  of  them;  and  is  re- 
sponsible for  any  injury  which  others,  law- 
fully using  them  with  due  care,  sustain 
through  his  failure  to  discharge  this  duty; 
but  he  is  not  answerable  for  defects  which 
do  not  render  the  halls  or  stairways  rea- 
jonably  unfit  for  use,  or  which  reasonable 


care  and  skill  would  not  prevent. — Gil- 
loon  V.  ReiUy.  (N.  J.)  481.» 

Lease — What  oonstitutes. 

8.  An  agreement  giving  one  the  right  to 
occupy  so  much  of  certain  land  as  is  neo 
essary  in  prosecuting  the  work  of  finding 
and  producing  oil  and  minerals,  including 
the  erection  of  buildings  and  machinery. 
and  the  building  of  roads,  this  right,  unless 
abandoned,  to  continue  to  the  lessees,  their 
heirs,  executors,  administrators,  and    as- 
signs, for  the  term  of  20  years,  or  **&«  long 
as  said  parties  of  the  second  part  use  it 
for  the  purpose  of  producing  oil  or  min- 
erals or  gas, "  is  a  lease,  and  the  estate  of 
the  lessee  is  subject  to  the  special  lien  of 
mechanics  and  material-men.  under  the  act 
of  assembly  of  Pennsylvania  Of  April  ft, 
1868,  (P.  L.  752.)— McElwaine   ▼.  Brown. 
(Pa.)  458. 

Construction. 

4.  Where  a  landlord  leases  premises  to  a 
tenant,  giving  him  a  right  of  access  to  a 
heater  through  the  basement  of  the  build- 
ing, he  cannot,  by  a  subsequent  lease  to 
another,  grant  the  basement  free  of  the 
easement,  although  the  first  lease  is  not  re- 
corded, the  New  Jersey  registry  acts  not 
applying  to  leases,  and  the  provision  (Re- 
yision.  p.  157,  §  19)  providing  for  their  rec- 
ord not  imposingany  penalty  for  not  com- 
plying with  It—Hodge  V.  Gieae,  (N.  J.) 484. 

5.  By  the  terms  of  alease  the  lessor  was  to  * 
furnish  the  ground,  and  the  lessee  the  labor, 
and  pay  the  lessor  **half  of  all  profits  from 
the  farm. "  Held,  to  mean  one- half  of  the 
products,  and  not  half  the  net  profits.— 
Richmond  ▼.  Connell,  (Conn.)  868. 

^^  Actions  on. 

6.  Defendant  was  surety  for   a   lessee, 
who  covenanted  to  build,  and  not  to  re- 
move or  impair  the  building,  but  surrender 
it  to  the  lessor  at  the  expiration  of  the 
lease  in  as  good  condition  as  it  was  at  any 
time  during  the  lease,  ordinary  decay  an^ 
inevitable  casualty  excepted.    Defendant 
afterwards  became  the  owner  of  the  lease. 
The  house  was  destroyed  by  fire.    The  les- 
sor brought  suit  at  the  expiration  of  the 
lease  on  the  covenant.    At  the  trial,  his     , 
counsel  asked  the  Judge  to  charge  the  jury     ' 
''that  the  burden  of  proof  is  upon  defend- 
ant to  show  that  the  fire  could  not  have     I 
reasonably  been  prevented.    He  has  failed     ' 
to  do  so,  and  the  verdict  of  the  Jury  must     i 
be  for  the  plaintiff. "    Held,  properly  re- 
fused, on  the  ground  that  it  was  for  the 
Jury  to  determine  from  all  the  evidence 
whether  the  fire  could  have  been  reasons-     | 
bly  prevented.— Kelly  v.  Duffy,  (Pa.)  344. 

7.  Plaintiff's  counsel  also  asked  the 
Judge  to  charge  the  Jury:  "^ Under  all  the 
evidence  in  the  case,  the  verdict  should  be 
for  plaintiff  for  the  value  of  the  building 
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.t  the  time  of  the  expiration  of  the  lease 
nd  the  rentals  unpaid,  less  the  credits." 
7eld,  that  it  was  properlr  refused,  on  the 
round  that  it  was  for  the  Jury  to  decide 
rom  the  evidence  whether  the  plaintiff 
f&s  entitled  to  recover,and  how  much. — Id. 

8.  Defendant's  counsel  asked  the  Jud|;:e 
0  charge  the  jury:  "If  the  Jury  are  satis- 
ed  from  the  evidence  that  the  building 
ras  destroyed  by  fire,  without  any  negli- 
ence  or  fault  on  Hke  part  of  the  lessee, 
nd  that  the  usual  and  ordinaiy  effort  was 
aade  to  save  the  building,  this  is  all  that 
3  required  by  law  of  the  defendant,  and 
he  verdict  should  be  for  defendant. "  The 
ourt  answered:  ''This  point  is  affirmed, 
F  by  the  expression,  '  that  the  usual  and 
rdinary  effort  was  made  to  save  the  build- 
Qg,'  is  understood  to  mean  all  the  efforts 
^hich  were  practicable  under  the  circum- 
tances  were  made  to  save  the  building. " 
leid,  that  the  point  of  defendant  was  prop* 
rly  answered.— Id. 

lent — Action  for. 

9.  In  an  action  of  debt  to  recover  rent 
ue  from  a  tenant  holding  over  after  the 
drmination  of  his  lease,  which  provided 
or  a  penalty  in  default  of  payment  of  the 
ent,  held,  that  the  lessor  was  entitled  to 
ue  for  the  amount  actually  due.  whether 
i  be  more  or  less  than  the  penalty.— Wa- 
Je  V.  BarUey,  (Pa.)  228. 

IjARCENY. 

ndiotment. 

1.  Act  Pa.  March  81, 1860,  §  82,  provides 
lat  a  prosecution  for  larceny  must  be 
rought  within  two  years  from  the  date  of 
le  offense,  except,  if  the  person  against 
^hom  the  indictment  shall  be  brought 
ball  not  have  been  an  inhabitant  of  the 
tate  during  the  time  for  which  he  would 
e  liable,  then  indictment  may  be  brought 
gainst  him  at  any  period  within  a  similar 
pace  of  time,  during  which  he  shall  be  an 
ibabitant  of  the  state.  Held,  that  an  in- 
ictment  which  alleged  such  absence  as 
rould  take  the  case  out  of  the  operation 
f  the  statute,  though  not  incorporated  in 
le  count  charging  the  crime,  was  suffl- 
ient.  —  Rosenberger  v.  Commonwealth, 
r*a.)782. 

2.  Act  Pa.  March  81,  1860,  §  14,  provides 
lat  in  prosecutions  for  felony  or  misde- 
leanor  the  indictment  may  be  amended 
rhere  there  is  a  variance  between  the 
tatemcnt  of  the  indictment  and  the  evi- 
ence  in  relation  to  the  ownership  of  the 
roperty.  Held,  that  where  the  indictment 
lleged  a  joint  ownership  of  property  stol- 
D.  and  the  proof  was  that  the  property 
elonged  to  the  alleged  owners  individual- 
1^,  amendment  accordingly  was  proper.— 
d. 


LIBEL  AND  SLANDER 

Privileged  communications. 

1.  The  report  of  a  commission  appointed 
to  make  an  investigation  upon  charge  of 
malfeasance  and  non-feasance  in  the  man- 
agement of  a  prison  of  the  facts  elicited 
by  their  inquiry  would  be  regarded  as  a 
privileged  communication,  and  as  such 
would  not  be  actionable  without  proof  of 
express  or  actual  malice. — In  re  Investiga- 
ting Commission.  (R.  I.)  429. 
Justifloation— Waiver  of  plea. 

2.  In  an  action  for  slander,  for  saying 
plaintiff  embezzled  and  stole,  the  parties 
agreed  that  evidence  should  be  admitted 
under  a  plea  of  **not  guilty, "  to  prove  the 
truth  of  the  alleged  slanderous  words,  the 
same  as  if  under  a  plea  of  justification :  and 
thereafter  plaintiff  requested  the  court  to 
charge  that  "defendant,  in  order  to  sustain 
the  plea  of  justification,  must  prove  the 
same  character  and  weight  of  evidence  aa 
would  con vict>the  plaintiff  if  criminally  in- 
dicted for  larceny  and  embezzlement." 
And  the  court  answered:  "Affirmed,  with 
the  qualification  that  this  is  a  correct  gen- 
eral statement  of  the  law  applicable  there* 
to;  but  there  is  no  plea  of  Justification 
filed  in  this  case. "  Beld  error,  as  it  would 
naturally  lead  the  Jury  to  believe  tbat 
while,  in  other  cases,  in  order  to  make  a 
successful  Justification,  it  was  necessary 
for  the  Jury  to  be  satisfied  that  the  words 
spoken  were  true,  yet  this  was  a  case  to 
which  the  rule  was  not  applicable,  as  no 
plea  of  justification  had  been  filed. — ^Wodd- 
rop  V.  Thacher,  (Pa.)  621. 

LicenBe. 

Between    individuals,    prescriptive   ease- 
ment, see  £4isementt,  4. 
Liquor  licenses,  see  Iniaxieating  Liquor$, 

Of  occupations,  see  ConstitutianeU  Law,  7; 
Municipal  CorparathM,  1-8. 

Liezu9. 

See  Attachment,  2;  Chattel  Marfgaaee;  Exe- 
cution, 1;  Judgment, $^;  Mechamce*  LUn$; 
Pledge, 

Ligrht  and  Air. 

See  Eaeemenii,  6-9. 

LIMITATION    OP    ACTIONS. 

By  assignee  in  bankruptcy,  see  Bank- 
ruptcy, 

Criminal  cases,  see  Larceny,  1. 

Exceptions,  ignorance  of  cause  of  action* 
see  CorporaUona,  1. 


Digitized  by 


Qoo^^ 


940 


ZKDEZ. 


On  clAims  against  estates,  see  Bxeeutors 

and  Administrators,  6. 
On  policy  of  insurance,  see  Insvranee,  16. 
To  recover   back  usurious  interest,  see 

Usurjf,  4. 

Adverse  possession. 

1.  Under  act  Pa..  April  18, 1859,  provid- 
ing that  limitation  shall  run  against  the  re- 
tnainder-man  unless  arrested  bv  the  tenant 
in  tail,  adverse  possession  forSO  years  will 
bar  both  the  tenant  in  tail  and  the  remain- 
der-man.—Bassett  V.  Hawk,  (Pa.)  803. 

2.  In  ejectment  in  which  defendant  set 
m  limitation,  and  proved  possession  for 
90  years,  claiming  under  a  title  by  gift,  t^  . 
court  charged  that  "if  it  is  shown  ♦  '  ♦ 
that  it  was  an  actual,  bona  fide,  absolute 
gift,  and  he  went  into  possession  under  that 
gift,  then  ♦  •  ♦  from  the  time  he  en- 
tered in  pursuance  of  that  gift,  and  held 
and  continued  to  hold  the  premises  em- 
braced by  the  gift  by  hostile,  adverse  acts, 
in  a  notorious  manner,  visible,  open  to  all 
the  world,  and  held  that  possession  in  that 
continued  manner  for  a  period  of  21  years, 
and  the  possession  was  actually  in  himself, 
or  by  some  one  under  him.  directly  under 
bim,  then  we  say  to  you  that  that  would 
vest  in  such  person  rood  and  valid  title, 
under  the  statute  of  limitations  of  1785. " 
Held,  that  the  charge  was  mofe  favorable 
than  plaintiff  could  require,  as  it  was  only 
necessary  that  defendant  should  have  en* 
tered  under  a  pretense  of  gift,  and  there- 
after have  claimed  the  property  as  his  own, 
for  the  statute  to  perfect  his  title. — Ken- 
nedy v.  Wible,  (Pa.)»8. 

8.  An  entry  under  claim  of  right  by  pa- 
rol gift  upon  a  tract  of  land,  the  bounda- 
ries of  which,  though  not  distinctly  marked 
on  the  ground,  are  so  designated  as  to  be 
easily  ascertained,  is  sufficient  upon  which 
to  base  a  claim  of  title  to  the  entire  tract 
ander  the  statute  of  limitations.— Craig  v. 
Craiff,  (Pa.)60. 

4.  Where  defendants  claimed  title 
ap;ainst  their  co-tenants  by  adverse  posses- 
sion, evidence  of  a  parol  gift  from  the  an- 
cestor is  properly  submitted  to  the  Jury  as 
tending  to  show  that  such  entry  was  under 
claim  of  right  and  adverse  to  their  co-ten- 
ants.—Id. 

6.  The  declarations  of  a  party  claiming 
an  adverse  possession  of  lands,  as  well  as 
the  understanding  of  his  neighbors,  is 
competent  evidence  to  show  the  nature 
of  his  claim  and  possession. — Kennedy  v. 
Wible,  (Pa.)  98. 

Bnnning  of  the  statute. 

6.  A  running  account  of  thirty  years, 
showing  cash  credits  made  within  six 
years,  is  not  barred  by  the  statue  of  limit- 
ations.—Appeal  of  Fox,  (Pa.)  228. 

7.  Defendant's  machinery  had  incum- 
bered plaintiff* s  building  for  more  than  six 


years  after  notice  to  remove  it,  interfering 
with  the  plaintiff's  use  or  rental  thereof 
Held,  that  the  wrong  was  a  continuing  one, 
and  that  an  action  for  damages  was  not 
barred  in  six  years  after  the  refusal  to  re- 
vrr-    -Barclay  v.  Grove,  (Pa. )  888. 

8.  Purd.  Dig.  Pa.  ^  1063,  provides  that 
an  action  on  a  debt  shall  be  brought  with- 
in six  years  after  cause  of  action  accrues. 
Section  525  provides  that  no  debts,  except 
mortgage  and  Judgment,  shall  be  a  lien 
on  decedent's  real  estate,  unless  action  be 
brought  and  duly  prosecuted  within  five 
years  after  his  death.  More  than  six  yean 
after  the  cause  of  action  accrued,  but 
within  five  years  after  the  death  of  defend- 
ant's decedent,  suit  was  brought  on  a  debt 
Held,  that  it  was  barred.— Mis  key  v.  Mis- 
kev,(Pa.)88L 

9  In  Pennsylvania,  when  a  sale  of  real 
estate,  for  the  payment  of  the  debts  of  an 
intestate,  has  been  confirmed  by  the  or- 
phans' court,  the  rights  of  the  parties  are 
then  determined,  and  a  debt  constituting  a 
valid  lien  at  the  time  of  confirmation  y^iVL 
not  be  barred  by  delay  in  distributing  the 
proceeds;  and  interest  ceases  to  run  on  so 
much  of  the  debt  as  the  proceeds  of  the 
sale,  applicable  thereto,  are  sufficient  to 
pav.— Arndt's  Appeal,  (Pa.)  688. 

10.  A  writ  was  issued  within  six  years 
from  the  time  the  right  of  action  accrued, 
but  returned  n,  e,  i.  An  aJtUu  was  issued 
and  served  within  six  years  from  the  first, 
though  more  than  six  years  from  the  time  < 
when  the  right  of  action  accrued.  Held,  I 
that  the  statute  of  limitations  is  not  agood 
defense.— Fuller  v.  Dempster,  (Pft.)  67u.*         i 

Disabilities  and  exoeptions.  I 

11.  In  an  action  of  OMiumpnt  for  money 
had  and  received,  the  cause  of  action  ac- 
crued during  the  infancy  of  plaintiff,  and  j 
suit  was  commenced  within  six  years  from 
the  time  plaintiff  attained  her  m^ority. 
Held,  the  action  was  not  barred  by  the  stat- 
ute of  limitations.— Pugh  v.  Powell,  (Pa)  I 
670. 

12.  Under  Rev.  St.  Me.  c  81,  g  108,  pro- 
viding that,  where  a  person  is  out  of  the  | 
state  when  a  cause  of  action  accrues  against 
him,  the  action  may  be  commenced  within 
the  time  therefor  after  he  comes  into  the 
state,  an  action  on  a  promissory  note  can 
be  maintained  where  the  time  the  defend- 
ant resided  outside  the  state,  deducted  from 
the  time  the  note  ran,  left  a  balance  of  less 
than  six  years.— Palmer  v.  Morse,  (Me.)60L 

18.  In  an  action  on  a  due-bill  dated  Oc- 
tober 15,  1870,  it  appeared  that  the  maker 
was  absent  from  the  state  for  two  months 
in  1885,  paying  rent  for  his  office  at  the 
time,  but  not  for  room  and  board.  On  Oc- 
tober 18.  1885,  he  left  home  again,  and  in 
May,  1886,  died  in  Denver.  Action  was  be- 
gun November  28,  1886.    Held,  that  during 
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lis  absences  from  home  tbe  maker  was  not 
I  resident  of  the  state  within  the  terms  of 
he  statute  of  limitations,  and  as  to  those 
imes  the  statute  did  not  run.— Brady  v. 
?ott8.  (N.  J.)  845.» 

SLcknowledgment. 

14.  Where  plaintiff's  evidence  was  that 
lefendant  frequently  promised  to  pay  the 
lebt  between  the  time  it  accrued  ana  the 
commencement  of  the  suit,  and  defend- 
int's  evidence  was  that  he  never  denied 
he  debt,  but  never  promised  to  pav  it,  an 
nstruction  that  if  defendant,  within  six 
jrears  after  the  debt  became  due,  acknowl- 
edged or  admitted  it,  and  within  six  years 
ifter  the  first  acknowledgment  again  ac- 
knowledged and  admitted  the  debt,  and 
;hat  the  last  acknowledgment  was  within 
nx  years  before  the  bringing  of  the  suit, 
hen  the  debt  sued  on  was  never  barred; 
ind  if  there  was  no  uncertainty  about  the 
iebt  and  the  amount,  and  the  acknowledg- 
ments and  admissions  were  clear,  distinct, 
ind  unequivocal,  and  consistent  with  an 
intention  to  pay,  then  they  would  find  for 
tbe  plaintiffs,  is  not  erroneous. — Detzel  v. 
Schomaker,  (Pa.)  637. 

15.  The  credit  of  a  certain  number  of 
pounds  of  wool,  on  a  note  otherwise  barred 
by  the  statute  of  limitations,  is  sufficient 
Lo  remove  the  bar.— Appeal  of  Fox,  (Pa.) 
328.*  . 

liOGS  AND  LOGQINa. 

Driving  logs. 

A  mill-owner,  upon  a  non -tidal  fioatable 
stream,  must  furnish  a  log-driver  with  rea- 
sonably convenient  facilities  for  running 
his  logs,  but  is  under  no  legal  obligation  to 
furnish  locks  or  sluices  through  which  large 
and  loosely  constructed  rafts  can  be  run 
without  being  broken  or  the  logs  displaced. 
—Foster  v.  Searsport  Spool  A  Block  Co., 
(Me.)  278. 

Lost  Instruments. 

Action  on,  pleading,  see  Negotiable  ^httru- 
menu,  9. 

IiOTTEBIES. 

Evidence— Policy  books. 

1.  On  the  trial  of  an  indictment  under 
Rev.  Code  Md.  art.  72,  §  168,  prohibiting 
the  keeping  of  any  place  for  the  sale  of  lot- 
tery tickets,  certain  slips  of  paper,  known 
as  policy  books,"  were,  over  objections, 
admitted  in  evidence  as  inculpating  de- 
fendant. The  record  on  appeal  failing  to 
show  the  circumstances  of  uie  admission, 
held,  that  the  presumption  must  prevail 
that  the  ruling  of  the  trial  court  was  cor- 
rect—Dorbert  V.  State,  (Md.)  707. 


2.  Rev.  Code  Md.  art.  72,  §  171,  provides 
that  the  statute  in  relation  to  lottery  tickets 
shall  be  liberally  construed,  ana  courts 
** shall  adjudge  all  tickets,  parts  of  tickets^ 
certificates,  or  any  other  device  whatso- 
ever by  which  money  or  any  other  thin^  is 
to  be  paid  or  delivered  on  the  happening 
of  any  event  or  contingencv  in  the  nature 
of  a  lottery,  to  be  a  lottery  ticket. "  Defend- 
ant sold  a  slip  of  paper,  commonly  called 
a  ** policy,"  and,  in  case  certain  numbers 
were  drawn  in  a  lottery  of  the  same  date 
in  another  state,  the  purchaser  was  to  re- 
ceive $1.80.  Held,  that  a  conviction  on  such 
evidence  would  be  sustained.  •— Smith  v. 
State,  (Md.)  768. 

MALIOIOTTS   FBOSEOXJTION. 

When  lies. 

Where  defendant  caused  plaintiff  to  be 
indicted  for  maliciously  interfering  with 
his  possession  of  property,  and  when  the 
case  was  called  for  trial  had  the  indictment 
noUied  at  his  own  cost,  held,  that  the  nolle 
pros,  was  a  sufficient  termination  to  enable 
plaintiff  to  maintain  an  action  for  mali- 
cious prosecution. — Murphy  v.  Moore,  (Pa.) 
665.» 

MANDAMTTS. 

To  municipal  officer,  see  Municipal  Corp^ 
rations,  22. 

To  compel  payment  of  judgment. 

Petitioner  was  the  assignee,  before  pay- 
ment, of  part  of  a  Judgment  against  the 
city  of  Pittsburgh,  and,  after  the  whole 
amount  of  the  Judgment  had  been  .paid  to 
the  judgment  creaitor  or*  his  attorney  of 
record,  petitioned  for  mandamus  to  com- 
pel the  city  treasurer  to  pay  the  amount 
assigned  him.  His  assignment  had  been 
duly  recorded  on  the  assignment  docket. 
Held,  that  such  mandamus  was  properly  re- 
fused.—Schuck  V.  City  of  Pittsburgh,  (Pa.) 
651. 

Marriagre. 

See  IHtorce;  Husband  and  Wife. 
Evidence  of,  see  Bastardy,  1. 

MASTER  AND  SERVANT. 

Contract  of  hiring— By  the  year. 

1.  In  an  action  against  a  corporation  for 
damages  tot  wrongful  discharge  from  its 
service,  defendant  asked  the  court  to  in- 
struct the  jury  that,  notwithstanding  they 
might  find  that  plaintiff  did  hire  himself  to 
defendant  in  April  or  May,  18t)2,  for  a  year, 
and  after  its  expiration  continued  in  de- 
fendant's service  without  any  new  contract 
as  to  time  of  service,  then  their  relations, 
after  the  first  year,  was  a  hiring  at  will,  and 
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could  be  terminated  by  either  party  at  any 
time.  Held  properly  refused,  because  if 
plaintiff  hired  for  a  year  and  continued 
from  year  to  year  without  a  new  contract, 
it  would  constitute  a  hiring  by  the  year.^ 
McCullou>ch  Iron  Co.  ▼.  Carpenter,  (Md.) 
176.  I 

2.  In  an  action  against  a  corporation  for 
damages  for  wrongful  discharge  from  its 
service,  plaintiff  claimed  to  have  been  hired 
for  a  year  from  April  1,  or  May  1,  188(5. 
Defendant  aaked  the  court  to  instruct  the 
Jury  that  if  they  found  that  the  hiring  was 
for  an  indefinite  length  of  time,  and  that  no 
subsequent  contract  fixed  a  definite  time, 
then  they  must  find  for  defendant.  The 
court  had  already  instructed  the  jury  that 
"to  enable  plaintiff  to  recover  he  must  sat- 
isfy the  jurv  that  he  entered  upon  said  em- 
ployment for  a  vear,  commencing  on  the 
first  of  April  or  the  first  of  May,  liS86,  upon 
the  mutual  understanding  and  agreement 
of  himself  and  defendant  that  it  should  con- 
tinue for  a  year. "  Ueld,  that  the  refusal  to 
give  the  instruction  was  not  error.— Id. 

8.  In  an  action  against  a  corporation  to 
recover  damages  for  wrongful  discharge 
from  its  service,  plaintiff  claimed  that  he 
was  hired  by  the  year.  The  evidence 
ahowed  that,  after  plaintiff  had  been  hired, 
defendant  hired  another  man.  and  told  him 
the^  would  hire  him  the  same  as  they  did 
plamtiff,  **by  the  year."  Defendant  asked 
the  following  instruction,  which  was  re 
fused:  "That  there  is  no  evidence  in  this 
'Case  legally  sufficient  to  entitle  plaintiff  to 
recover.  ^  Held,  the  refusal  was  not  error. 
-Id. 

•Contraot  of  hiring—Estoppel. 

4.  Complainants,  being  good  practical 
potters,  contracted  with  defendants  to  take 
-charge  of  their  pottery,  for  $8,000  per  year 
each,  and  10  per  cent,  of  the  profits,  which 
defendants  guarantied  shoula  produce  $2,- 
000  to  each  annually.  With  the  knowledge 
of  defendants,  complainants  attempted  to 
manufacture  a  peculiar  ware,  the  experi- 
ments proving  failures.  The  pottery  turned 
out  goods  of  the  value  of  $200,000  per  year 
besides  these  failures.  Defendants  cred- 
ited complainants  with  the  $2,000  a  year 
each  for  two  years,  and  in  their  advertise- 
ments referred  to  the  good  workmanship 
shown  by  their  wares.  They  paid  com- 
plainants the  $8,000  salary,  but  refused  to 
pay  the  $2,000  guaranty,  alleging  heavy 
losses  owing  to  the  unskillful  management 
and  neglect  of  complainants.  Heui,  that 
defendants  were  liable  on  their  guantnty, 
the  circumstances  showing  no  fraud  or  de- 
ception on  the  part  of  complainants,  and 
defendants  having  encouraged  them  to  con- 
tinue their  experiments  with  knowledge 
of  their  failures,  and  having,  with  such 
iLuowledge,    given    them    credit    for   the 


amount  guarantied.- 

(N.J.)  469. 


-Wood  T.  Alpangh, 


Compensation — Qoantam  meruit. 

6.  Plaintiff  worked  for  defendant  about 
one  year  without  any  special  contract  as 
to  compensation;  then  the  parties  entered 
into  a  permanent  contract  as  to  his  past 
and  future  earnings,  but,  bj  a  failure  to 
understand  each  other,  the  minds  of  the 
parties  never  met.  Held,  that  plaintiS 
could  recover,  in  as$umpsit,  what  his  serir- 
ices  were  reasonably  worth. — ^Tucker  v. 
Preston,  (Vt.)  726. 

6.  It  is  not  error,  in  Boch  case,  to  allow 
interest  on  the  yearly  balances  found  to  be 
due  plaintiff.— Id. 

Master's  liability  to  third   persons. 

7.  In  an  action  for  injuries  resoltic? 
from  the  collision  of  a  waeon  driven  Ny 
plaintiff  and  a  carriage  belong-ing  to  de- 
fendant, and  driven  by  a  servant  in  defend- 
ant's employ,  defendant  asked  an  instruc- 
tion that  if  the  driver  was.  at  the  time,  ia 
the  employ  of  the  person  to  whom  the  car- 
riage was  hired,  defendant  is  not  liable; 
and  also  that  if  the  carriage  and  drivt-r 
were,  at  the  time,  temporarily  engaged  in 
the  service  of  the  person  hiring  the  same. 
and  under  his  direction  and  control.  (!e- 
fendant  is  not  liable  for  negligence  of  the 
driver.  Held,  properly  refused. —  Hersh- 
berger  v.  Lynch,  (Pa)  642. 

8.  The  defendant's  employe  had.  in  the 
course  of  his  employment,  deposited  tim- 
bers upon  the  sidewalk  of  a  street,  and  had 
improperly,  against  the  defendant's  in- 
structions, left  them  there  for  several  days. 
The  plaintiff,  while  passing  along  the  side- 
walk with  due  care,  fell  over  them  and  sus- 
tained injury.  Held,  that  the  defend.ant 
was  responsible  for  the  damages.— Dris- 
coll  V.  Carlin,  (N.  J.)  482.» 

Negligence  of  master — ^Beaaonable 
care. 

9.  Plaintiff  was  a  carpenter  in  the  em- 
ploy of  defendant,  and  worked  upon  the 
roof  of  a  building  in  process  of  erection  by 
defendant.  The  building  fell,  and  plain- 
tiff was  injured.  Held,  that  the  right  of 
plaintiff  to  recover  depended  upon  the  fact 
whether,  under  all  the  circumstances,  de- 
fendant exercised  reasonable  care  in  the 
erection  of  the  building. — Diamond  State 
Iron  Co.  ▼.  Giles.  (Del.)  189. 

10.  While  the  illegal  erection  of  a  build- 
ing by  a  corporation  cannot  of  itself  give 
a  person  a  claim  for  injuries  received  while 
working  as  the  servant  of  the  corporation 
on  such  illegal  building,  it  may  have  a  very 
material  innuence  in  determining  the  lia- 
bility of  the  corporation.— Id. 

11.  A  servant  who  goes  upon  the  roof  of 
a  building  as  the  employe  of  his  master,  to 
work  thereon,  has  a  right  to  assume,  un- 
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less  his  aUentioB  is  called  to  the  contrary. 
'Without  particular  inquiry,  that  his  em 
ployer  has  exercised  the  due  care  and  cau- 
tion observed  by  any  ordinarily  prudent 
man  in  the  erection  of  the  building. — Id. 

12.  In  an  action  by  an  employe  for  inju- 
ries caused  by  the  fall  of  a  building,  de- 
fendant alleged  that  it  would  have  with- 
stood any  ordinary  storm,  but  that  the  one 
that  overthrew  it  was  most  extraordinary. 
Th.e  court  instructed  the  jury  that  the  de- 
fendant would  be  liable,  unless  he  showed 
that  it  was  such  an  unusual  storm  as  build- 
ers do  not  provide  against,— "a  phenom- 
enal one. "  Held,  that  all  the  judge  said  in 
relation  to  storms  in  his  charge  must  be 
considered  together,  and  that  the  charge 
in  substance,  meant  an  ** extraordinary 
storm  such  as  builders  do  not  provide 
against  or  contemplate,  in  planning  their 
architecture. "  and  was  correct — Id. 

18.  After  a  charge  to  the  jury,  defend- 
ant's counsel  called  the  attention  of  the 
court  to  certain  prayers  for  instructions. 
The  court  read  the  instructions  prayed  for, 
and  declined  to  give  them,  because  he  had 
already  instructed  the  jury  as  to  the  care 
required  in  putting  up  a  building  **of  that 
kind. "  Held,  that  the  building  alluded  to 
was  the  one  described  in  the  charge,  and 
that  the  language  of  the  judge  was  not  cal- 
culated to  mislead  the  jury.-— Id. 

Warning  to  employes. 

14.  It  is  the  duty  of  a  railroad  company 
to  frame  and  promulgate  such  rules  and 
schedules  for  the  moving  of  its  trains  as 
will  afford  reasonable  safety  to  the  opera- 
tives engaged  in  moving  them;  and  for  a 
failure  to  perform  this  duty,  the  company 
is  responsible  to  an  employee  injured 
therebv.— Lewis  v.  Seifert,  (Pa.)  614. 

15.  Where  a  schedule  for  the  moving  of 
trains  is  departed  from,  such  orders  must 
be  issued  by  the  company  as  will  afford 
reasonable  protection  to  employes  engaged 
in  the  running  of  its  trains.— Id. 

Defective  appliances. 

16.  Certain  servants  in  a  hotel  were  re- 
auired.  when  in  working  costume,  to  use 
the  freight  elevator  as  a  means  of  transit 
to  and  from  the  various  floors.  While  go- 
ing up  in  this  elevator,  plaintiff,  one  of  the 
servants,  bad  her  foot  crushed  between 
the  elevator  and  the  wall.  Held  that,  as 
the  evidence  showed  that  the  elevator  was 
not  fitted  for  the 'safe  transportation  of 
human  beings,  a  judgment  for  plaintiff  in 
an  action  for  damages  was  warranted. — 
McKinnnie  v.  KilgalTon,  (Pa.)  614. 

ITegiigence  of  yice-principal. 

17.  Where  a  master  or  superior  places 
the  entire  charge  of  his  business,  or  a  dis- 
tinct branch  of  it,  in  the  hands  of  an  agent 
or  subordinate,  and  exercises  no  discretion 


or  oversight  of  his  own,  the  master  is  lia- 
ble for  the  negligence  of  such  agent  or  sub- 
ordinate.—Lewis  V.  Seifert,  (Pa.)  514. 

18.  The  master  owes  to  every  employe 
the  duty  to  provide  a  reasonablv  safe  place 
in  which  to  work,  and  reasonably  safe  in- 
struments, tools,  and  machinery,  and  when 
such  duties  are  delegated  to  an  agent,  the 
latter  stands  in  the  place  of  the  principal, 
who  is  responsible  for  his  agent's  acts. 
-Id. 

19.  A  train  dispatcher,  vested  with  the 
power  and  authority  of  moving  trains,  of 
changing  the  schedule  time,  or  making 
new  schedules,  as  regards  the  employes  en- 
gaged in  moving  trains  is  a*'vice*princi- 
par.»-Id. 

NegUgence  of  fbUow-serrants. 

20.  To  constitute  fellow- servants,  the 
employes  need  not  be  at  the  same  time  en- 
gaged in  the  same  particular  work.  It  is 
sufficient  that  they  are  in  the  employment 
of  the  same  master,  engaged  in  the  same 
common  work,  and  performing  duties  and 
services  for  the  same  general  purpose. 
The  rule  is  the  same,  although  the  one  in- 

iured  may  be  Inferior  in  grsde.  and  is  sub- 
ect  to  the  direction  and  control  of  the  su- 
perior, whose  act  caused  the  injury,  pro- 
vided they  are  co-operating  to  effect  a  com- 
mon object. — ^Id.* 

21.  Each  person  who  enters  the  services 
of  another  takes  on  himself  all  the  ordi- 
nary risks  of  the  employment  in  which  he 
engages,  and  the  negligent  acts  of  his  fel- 
low-workmen in  the  general  course  of  his 
employment  are  within  the  ordinary  risks. 
— Id. 

22.  When  no  negligence  on  the  part  of 
defendant  is  proved,  and  it  appears  that 
the  injury,  was  directly  caused  by  a  fellow- 
workman's  negligent  disobedience  of  or- 
ders, it  is  the  court's  duty  to  give  a  specific 
instruction  to  him  for  defendant.— Alle- 
gheny Heating  Co.  v.  Rohan,  (Pa.)  780.* 

Bisks  of  employment. 

23.  A  brakeman  in  the  emplov  of  the  de- 
fendant company,  was  injured  by  being 
crushed  between  a  car.  from  which  he  was 
descending,  and  the  "oil-house.''  standing 
at  a  distance  of  about  two  and  one-half  feet 
from  the  rail,  and  clearing  an  ordinary  car 
by  about  eight  or  nine  inches.  HM,  that 
the  cause  of  the  injurv  was  one  which  was 
open,  permanent,  ana  visible  in  its  char- 
acter, and  the  risk  of  which  plaintiff  as- 
sumed when  he  entered  defenaant's  serv- 
ice in  the  capacity  in  which  he  was  em- 
ployed.—Kelly  V.  Baltimore  &  O  R.  Co., 
(Pa.)  659. 

24.  A  master  may  conduct  his  business 
in  his  own  way,  and  when  a  servant  takes 
service  with  a  master  who  conducts  his 
business  in  a  way  which  the  servant  thinks 
is  unsafe,  he  cannot  recover  from  the  mas- 
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ter  damages  for  any  injury  happening  to 
him.  He  should  refuse  to  enter  upon  the 
employment,  or  should  leave  it  on  discoy- 
ery  of  the  master's  method  of  doing  busi- 
ness.—Hawk  ▼.  Pennsylvania  R.  Co.,  (Pa.) 
459.» 

MECHANICS'  UENa 

On  interest  of  lessee,  see  Landlord  and  Ten- 
ant, 8. 

Beoording. 

1.  A  house  erected  by  one  in  possession 
of  land  ander  a  contract  of  purchase,  and 
attached  to  the  land,  becomes  a  part  of  the 
realty  in  the  absence  of  an  agreement  to 
the  contrary,  and«  to  preserve  a  laborer's 
lien  upon  the  same,  the  lien  claim  must  be 
filed  in  the  registry  of  deeds,  and  not  in 
the  office  of  the  town  clerk.— Skillin  v. 
Moore,  (Me.)  603. 

How  lost. 

2.  The  right  of  a  material-man  to  pro- 
ceed against  the  owner  is  lost,  by  accepting 
notes  which  had  not  matured  at  the  time 
of  giving  the  notice.— McPherson  ▼,  Wal- 
ton, (N.  J.)  21. 

Excessive  olaim. 

8.  Section  8  of  the  New  Jersey  mechan- 
ics' lien  law,  provides  that  upon  refusal  of 
the  contractor  to  pay  a  material-man  on  de- 
mand, the  material-man  shall  give  notice 
to  the  owner  of  the  amount  due,  and  the 
owner  shall  retain  that  amount  Held,  that 
a  notice  claiming  more  than  is  due  at  the 
time  of  giving  the  notice,  is  defective,  and 
the  material-man  has  no  right  to  proceed 
under  the  statute  against  the  owner  for  the 
amount  due  him  by  the  contractor. — Id. 

4.  The  right  of  the  material-man  to  pro- 
ceed against  the  owner  Is  lost  by  including 
in  the  claim  items  for  flagging  the  side- 
walk in  front  of  the  houses.'— Id. 

Practioe — Amendment  of  claim. 

6.  Under  Act  Pa.  June  11,  1879.  §  2,  pro- 
viding that  in  mechanics'  lien  cases  amend- 
ments in  furtherance  of  Justice  shall  be  al- 
lowed at  any  stage  of  the  proceedings,  by 
changing,  adding  to,  or  striking  out,  the 
names  of  claimants  or  owners  and  con- 
tractors, a  claim  cannot  be  amended  after 
the  statutory  six  months  for  filing  liens 
have  expired,  by  opening  the  Judgment 
striking  off  the  name  of  the  owner  and 
Joining  his  wife  as  co-defendant.— Knox  v. 
Hilty,  (Pa.)  793,  794. 

Merger. 

Of  prior  contract,  see  Mortgages,  8. 

Mesne  Proflta 

Receiver  for,  see  Ejectment,  8. 


Mistake. 

As  ground  for  new  trial,  see  iVSw  TridL 
Reformation  of  contracts,  see  EquU^,  in?. 

MOBTGAGES. 

8ee,  also,  Chattsl  Mortgagee. 

Fixtures  as  between  mortgagee  and  snbse^ 

quent  judgment  creditor,  see  Jftxhiret. 
Payment  by  third  party,  see  BubrogatioA, 

1,3. 
Time  of  payment,  see  Vendor  and  Vendte,  1. 

VaUdily. 

1.  A  husband  dealt  with  kis  wife's 
money,  and  invested  it  in  real  property, 
taking  title  in  his  own  name,  and  lived 
with  his  wife  thereupon,  and  afterwards 
mortgaged  it  to  a  bona  fide  mort^gee  with- 
out notice.  Held,  that  the  title  of  the  pur- 
chaser under  foreclosure  was  good,  even 
though  the  husband  had  perpetrated  a 
fraud  upon  his  wife. — Oakley  y.  Macmm, 
(Pa.)  830. 

3.  W.  took  a  mortgage  from  his  brother 
for  money  loaned.  After  his  death,  his 
widow  procured  another  mortgatge.  to  her- 
self, from  the  mortgagor,  alleging  that  the 
money  loaned  was  hers,  and  aarrendering 
the  first  mortgage.  W/s  administrator 
sued  to  foreclose  the  first  mortgage.  H^, 
that  the  burden  of  proof  was  on  the  widow 
to  show  that  it  was  her  money,  and  not 
that  of  her  husband,  and,  having  failed  to 
do  that,  her  mortgage  must  be  held  null 
and  void,— Truax  v.  White,  (N.  J.)  785. 

Effect — Merger  of  prior  oontrad. 

8.  Where  a  mortgage  reciting  a  money 
indebtedness,  payable  at  a  definite  time, 
was,  in  fact,  given  to  secure  payment  for 
property  purchased  under  a  pre-existing 
agreement  which  allowed  payment  to  be 
made  in  material,  and  was  silent  as  to  timr . 
and  both  parties  afterwards  continued  to 
act  under  the  terms  of  the  agreement,  and 
not  under  those  of  the  mortcrage.  held  that, 
as  between  the  parties,  the  mortgage  was 
merely  collateral  security,  and  that  Uie 
agreement  was  not  merged. — Reea  y.  Logs- 
don,  (Md.)  708. 

Sale  of  mortgaged  premises. 

4.  Premises  subject  to  a  mortgage  given 
to  A.,  and  assigned  to  B..  were  sold  to  C. 
by  the  administrator  of  the  mortgagor,  the 
amount  of  the  mortgage  being  deducted 
from  the  purchase  price,  an^  me  deed  re- 
citing that  the  conveyance  was  subject  to 
a  mortgage  to  B.  In  the  administrator's 
account,  which  was  confirmed,  credit  was 
claimed  for  the  amount  of  the  mortgage. 
The  premises  were  thereafter  conveyed  to 
D.  by  deed  containing  a  like  recital.  D. 
conveyed  to  £.  by  deed  containing  no  such 
recital,  and  took  back  a  mortgage,  which 
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was  BBBlgned  to  F.  F.  was  not  shown  to 
have  had  ezprets  notice  of  the  non-pay 
ment  of  the  first  mortgage,  the  assifrnment 
of  which  to  B.  was  not  then  recorded.  F. 
having  bought  the  premises  at  a  sheriff's 
sale  under  his  mortgage,  hsid,  that  he  took 
the  same  free  from  the  lien  of  the  first 
mortgage. — Brownback  ▼.  Ozias,  (Pa.)  801. 

5.  Where  the  grantee  in  a  deed  contain- 
ing covenants  of  warranty  assumes  and 
agrees  to  pay  as  part  of  the  purchase  price 
mortgages  upon  the  land  conveyed,  and 
goes  into  possession,  he  becomes,  as  be- 
tween his  grantor  and  himself,  the  princi- 
pal debtor  to  the  mortgagees;  and  the 
grantor  may  resort  to  equity  to  compel  him 
to  discharge  the  amount  due  on  the  mort- 
gages, without  making  the  mortgagees  par- 
ties to  the  suit^Cubberly  v.  Tager,  (N.  J.) 
118. 

Payment  and  disoharge. 

6.  The  purchase  of  the  equity  of  redemp- 
tion in  land,  by  the  mortgagee,  at  a  sale  by 
the  mortgagor's  assignee  in  insolvency, 
does  not  amount  in  law  to  a  payment  of 
the  mortgage  debt:  nor  is  the  mortgagee 
estopped  to  sue  for  the  balance  of  tne  debt. 
—Clark  V.  Jackson,  (N.  H.)59. 

7.  N.,  as  trustee  of  the  United  States  sur- 
plus funds  for  the  town  of  Woodbury,  pro- 
cured a  mortgage  from  W.  securing  a  note 
previousl3r  given  by  W.  to  the  town,  and 
also  securing  two  other  notes  held  by  N.  in 
his  own  right.  Subsequently  N.  purchased 
the  land  upon  which  said  mortgage  was 
given,  and  without  payment  of  the  notes 
of  the  town  discharged  the  mortgage  and 
sold  the  land  to  B.,  who  had  full  knowl- 
edge of  such  discharge,  and  of  the  fact  that 
the  note  was  unpaid,  held,  that  the  dis- 
charge was  a  gross  fraud,  and  that  the 
town  was  not  estopped  from  asserting  its 
rights  under  the  mortgage,  and  that  as  be- 
tween the  town  and  B.  the  town  had  the 
superior  equity.— Town  of  Woodbury  v. 
Bruce.  (Vt)  5«. 

Bights  of  mortgagor  after  foreoloa- 
ure. 

8.  A  mortgagor  of  land,  who  simply  con- 
tinues in  possession  after  his  right  of  re- 
demption under  foreclosure  proceedings 
has  expired,  has  no  right  to  cut  and  sell  the 
hay  therefrom.— Perley  v.  Chase.  (Me.)  418. 

Foreclosure. 

9.  Plaintiff  had  a  mortgage  on  the  prop- 
erty of  the  defendant  in  several  states,  in- 
cluding New  York  and  Connecticut.  It 
sued  defendant  in  New  York,  and  fore- 
closed the  mortgage.  A  referee  was  ap- 
pointed, who  sold  defendant's  real  estate 
m  Connecticut,  and  gave  a  deed  thereof  to 
the  purchaser.  Plaintiff  then  brought  this 
suit  to  foreclose  the  mortgage  according  to 
the  laws  of  Connecticut.    B.,  an  attaching 

V.llA.— 60 


creditor,  set  up  as  a  defense  the  sale  in  New 
York.  Held,  that  the  deed  of  the  referee 
conveyed  no  title  to  the  land  in  Connecti- 
cut, and  the  rights  of  the  parties  were  un* 
affected  by  the  proceedings  in  New  York. 
—Farmers'  Loan  &  Trust  Co.  v.  Postal  Tel. 
Co.,  (Conn.)  184. 

10.  The  fact  that  one  of  three  tenants  in 
common  joined  in  the  mortgage  of  the 
joint  property  merely  to  secure  money 
which  her  co-tenant  borrowed  for  his  own 
use,  and  that  the  assignee  of  the  mortgage 
knew  that  such  was  the  fact  when  he  took 
the  assignment,  is  no  defense  to  a  suit  by 
such  assi^ee  to  foreclose.  That  fact,  how- 
ever, entitles  her  to  a  postponement  of  the 
sale  of  her  interest  until  the  interest  of  the 
principal  debtor  has  first  been  exhausted^ 
— Lorey  v.  Overton,  (N.  J.)  15. 

MXTNICIPAIi  COBFOBA^ 
TIONS. 

See,  also.  Counties;  Highways;  Poor  and 
Poor  Laws;  Schools  and  School- Districts; 
Towns, 

Building    ordinance,     see     OcnsUhUional 

Law,  8. 
Officer  and  agents,  see  Mortgages,  7. 
Enforcement   of   Judgment   against,    see 

Mandamus, 

Ordinanoes — Licenses. 

1.  Where  an  act  of  assembly  incorporate 
ing  a  borough  gives  to  the  council  or  such 
borough  express  authority  to  enact  such 
by-laws,  ana  make  such  rules,  regulations, 
and  ordinances  as  shall  be  determined  by  a 
majority  to  be  necessary  to  promote  the 
peace,  good  order,  benefit,  and  advantage 
of  said  borough,  particularly  providing  for 
the  regulation  of  the  markets,  streets,  al- 
leys, highways,  etc.,  therein,  said  council 
has  power  to  pass  an  ordinance  requiring 
book  canvassers  to  take  out  a  license,  ana 
imposing  a  penalty  for  failure  to  do  so.— 
Borough  of  Warren  v.  Geer,  (Pa.)  415. 

2.  The  provisions  of  the  general  borough 
act  of  April  8.  1851.  §  8,  (P.  L.  820.)  vests  in 
boroughs  power  to  make  all  needful  regu- 
lations respecting  markets  and  market- 
days,  the  hawking  and  peddling  of  market 
produce  and  other  articles  in  the  boroughs, 
etc.  Held,  that  the  court  could  not  say,  on 
demurrer  to  a  declaration,  that  such  pro- 
visions were  not  broad  enough  to  author* 
ize  the  passage  of  an  ordinance  as  to  boo^ 
canvassers  as  above.— Id. 

8.  A  borough  ordinance  requiring  persons 
canvafasinff  from  house  to  nouse.  for  the 
purpose  or  selling  or  soliciting  orders  for 
books,  to  take  out  a  license  for  that  pur- 
pose, and  to  pay  certain  fees  therefor,  thus 
putting  such  persons  on  the  same  footing 
as  others  holding  a  mercantile  license 
within  the  borough,  is  not  unreasonable,  a» 
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opposed  to  common  right,  and  is  not  in 
conflict  with  the  constitution  of  the  United 
States  or  of  Pennsylyania.— Id. 

Or  dinanoes— Buildings. 

4  Const  Pa.  art.  10,  g  7,  prohibiU  the 
legislature  from  passing  anj  local  or  spec- 
ial law  regulating  the  affairs  of  towns  or 
boroughs.  Brightly,  Purd.  Dig.  164,  pro- 
vides lor  the  incorporation  of  boroughs, 
their  powers  and  duties,  including  regulat- 
ing the  erection  of  frame  buildings.  The 
council  of  a  borough  prohibited  tne  erec- 
tion of  wooden  buildings  within  a  certain 
prescribed  district  and  provided  that  per- 
sons violating  the  ordinance  should  remove 
the  building,  or  pny  the  costs  of  removal. 
jBeld,  that  an  ordinance  of  a  borough  was 
not  a  law  within  the  meaning  of  the  con- 
•titution,  and  the  council  had  the  power  to 
pass  the  ordinance  in  question. — Klinger 
V.  Bicket,  (Pa.)566. 

5.  Plaintiff,  in  violation  of  an  ordinance 
prohibiting  the  erection  of  a  frame  build- 
ing, being  warned  by  the  council  of  a  bor- 
ough not  to  put  it  up.  bentn  to  do  so,  and 
the  high  coc stable  and  defendants  pulled 
it  down,  under  the  order  of  the  counciL 
Held,  that  the  act  of  defendants  was  law- 
ful, and  no  action  lies  against  them. — Id. 

6.  A  section  of  the  building  ordinance  of 
a  city  provided  that  the  outside  walls  of  a 
building  having  a  trussed  roof,  such  as 
churches,  public  halls,  and  the  like,  if  more 
than  16  feet,  and  less  than  25  feet,  high, 
should  average  at  least  17  inches  in  thick- 
ness. Held,  that  a  rolling-mill,  with  a 
trussed  roof,  with  walls  21  feet  high,  came 
pnder  the  provisions  of  that  section. — Dia- 
mond State  Iron  Co.  v.  Qiles,  (Del.)  180. 

• Police  power. 

7.  A  town  purchased  of  plaintiff  and  his 
father  certain  land  in  which  to  construct  a 
reservoir,  and  the  officers  of  the  town, 
after  getting  a  deed,  gave  an  agreement 
back  allowing  plaintiff  and  his  father  to 
use  the  reservoir  for  fishing  and  sailing. 
The  town,  acting  under  legislative  author- 
ity, in  order  to  prevent  the  pollution  of  the 
water  of  the  reservoir,  passed  an  ordinance 
prohibiting  its  use  for  those  purposes.  Beld, 
that  it  was  a  valid  exercise  of  the  police 
power  of  the  state,  and.  whether  valid  or 
not,  it  was  not  error  to  deny  an  injunction 
prohibiting  its  enforcement,  as,  if  it  was 
invalid,  the  plaintiff's  remedv  was  at  law. 
—Dunham  v.  City  of  New  Britain,  (Conn.) 
854. 

Duties  of  oflBLcers. 

8.  Ordinances  of  a  city  council  imposing 
upon  the  city  solicitor  the  duties  which  are 
required  bv  statute  to  be  performed  by  the 
receiver  oi  taxes,  are  so  far  unauthorized 
and  illegal.-— State  v.  City  of  Camden,  (N. 
J.)  137. 


Offioera— JBleotiona. 

9.  When  an  assessor  haa  been  elected  by 
ballot  by  a  municipal  body,  and  his  elec- 
tion has  been  declared  and  entered  of  rec- 
ord, it  cannot  be  reconsidered  at  an  sd- 
Joumed  meeting  on  a  sabseqaent  day,  and 
a  new  election  had.— State  v.  Phillipe.  (He.) 
274. 

10.  The  common  council  of  Newark,  be- 
ing the  sole  Judges  of  the  election  of  its 
members,  may,  upon  a  contest  respecting 
the  election  of  one  of  its  members,  appoint 
a  committee  to  take  testimony,  and  to  re- 
port the  facts  and  the  evidence  to  the  eoon- 
cil.--State  v.  Haynes.  (N.  J.)  151. 

11.  It  may  also  authorize  the  committee 
to  employ  a  steno^pher  for  the  purpose 
of  taking  such  testimony:  and  If  tne  com- 
mittee employ  the  stenographer  before  the 
resolution  giving  such  author! tj  becomes 
effective,  the  common  council  may  subse- 
quently ratify  such  employment. — Id. 

Compensation. 

Id.  In  an  action  brought  bj  a  city  attor- 
ney to  recover  for  services  performed  for 
the  city,  heid,  that  the  preparation  of  a  di- 
gest or  a  codification  of  the  laws  applicable 
to  such  city  is  within  the  line  of  his  duty 
as  laid  down  by  the  city  charter,  which  pro- 
vides that  he  "shall  do  all  and  every  pro- 
fessional act  incident  to  the  ofllce  which 
may  be  required  of  him**  by  the  oflScers  of 
said  city.— Hays  v.  City  of  OU  City,  (Pa.)6a 

DefectiTe  drains  and  sewers.  , 

18.  In  a  suit  against  a  municipal  corpora-  i 
tion  for  the  overflow  of  plaintiffs'  cellar  , 
from  a  sewer  insuflactent  to  carry  off  the 
water  flowing  to  it  from  gutters,  defend-  ' 
ant  offered  evidence  to  show  that  the  over-  ' 
flow  was  due  to  the  deepening  of  plain-  I 
tiffs'  cellar,  and  the  court  instructed  the 
jury  that  plaintiffs  could  not  recover,  not- 
withstanding that  the  grade  of  the  streeu. 
and  the  insufficient  size  of  the  sewer, 
caused  the  overflow.  Held  error,  in  the  face 
of  evidence  that  the  overflow  would  not 
have  occurred  but  for  those  causes. — Hitch- 
ins  V.  Town  of  Frostburg,  (Md.)  896u 

14.  An  instruction  upon  the  law  of  the 
case,  abstractly  correct  so  far  as  It  went, 
but  omitting  any  reference  to  evidence  that 
defendant  had  for  years  had  notice  of  the 
defective  condition  of  the  sewer,  or  as  to 
the  deepening  of  the  cellar,  held,  properly 
refused.— Id. 

15.  The  court  instructed  the  Jary  that 
plaintiffs  could  not  recover,  notwithstand- 
ing the  negligent  or  defective  constructioa 
of  the  culvert,  **  provided  the  constructioa 
of  the  culvert  did  not  place  or  leave  the 
property  in  a  worse  condition  than  if  no 
culvert  had  been  made  at  all. "  Held,  er- 
ror.—Id. 
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iiblio  improvements — Paving. 

16.  When  the  owner  of  a  footwalk  on  a 
ublic  street  within  the  city  of  Pittsburgh, 
n  notice  of  the  Street  commissioner,  ne^- 
!Cts  or  refuses  to  pave  the  same,  he  is 
ound  to  submit  to  have  such  paving  done 
>r  him  by  the  contract  of  that  officer. — 
indley  v.  City  of  Pittsburgh.  (Pa.)  678. 

17.  On  the  neglect  or  refusal  of  the  owner 
f  a  footwalk  within  the  city  of  Pittsburgh 
>  pave  the  same,  the  street  commissioner, 
1  the  absence  of  any  law  or  ordinance  to 
le  contrary,  is  warranted  in  having  the 
'ork  done  without  advertising  for  bids. 
-Id. 

18.  The  only  defenses  that  can  be  Inter- 
osed  by  the  owner  of  a  footwalk  within 
16  city  of  Pittsburgh  to  the  contract  of  the 
ireet  commissioner  for  paving  the  same 
re  the  price  and  quality  of  the  work. — Id. 

—  Opening  streets. 

19.  The  Pennsylvania  act  of  May  14. 
^4,  relating  to  the  assessment  of  dam- 
jires  for  the  opening  of  streets  by  the 
lewers.  does  not  apply  to  cases  in  which 
Greets  in  Philadelphia  have  been  already 
>catod.'— In  re  Magnolia  Ave..  (Pa.)  4()5: 
a  re  Widening  of  New  Street,  Id.  410. 

20.  A  street  marked  out  or  laid  down  up- 
n  a  confirmed  plan  is  to  be  regarded  as  es- 
iblished  or  located;  and  a  Jury  appointed 
3  report  npon  the  necessity  of  opening 
ach  established  or  located  street  can  only 
eport  upon  that  question,  and  are  with- 
ut  power  to  assess  damages.— Id, ;  Id. 

—  Negligence. 

21.  A  municipal  corporation  authorized 
3  open,  grade,  and  pave  streets,  and  con- 
truct  gutters  and  sewers,  although  not 
ompellable  to  exercise  its  powers,  must, 
'  it  undertakes  to  do  so,  adopt  reasonable 
lans.  and  is  liable  for  any  negligence  or 
nskillfulness  whereby  private  property  is 
ijured.— Hitchins  v.  Town  of  Frostburg, 
tfd.)886.» 

Iscal  management. 

22.  The  common  council  of  Newark 
assed,  over  the  veto  of  the  mayor,  a  reso- 
itiun  appropriating  money  to  pay  a  stenog- 
ipher  employed  by  a  committee  to  take 
istimony.  JJeld,  it  being  the  duty  of  the 
ay  or  to  countersign  the  warrant  drawn 
>r  such  appropriation,  a  refusal  to  per- 
»rm  it  would  be  enforced  by  mandamiu. 
State  V.  Haynea,  (N.  J.)  151. 

—  Taxation. 

88.  Under  the  provisions  of  the  city  char- 
T  of  Camden,  the  receiver  of  taxes  must 
meet  all  taxes  which  are  not  made  by  the 
ie  of  lands.  He  has  no  authority  to  sell 
nds  for  taxes,  and  no  duty  to  perform 
Ith  respect  to  assessments  for  street  and 
iwer  improvements.  — State  v.  City  of 
imden,  (N.  J.)  137. 


24.  The  seventeenth  section  o 
ter  of  the  city  of  Camden  appl; 
taxes  and  assessments,  and  auth 
city  council  to  pass  the  resolut 
ing  the  city  solicitor  to  procee 
lands  to  enforce  payment  of  an 
assessments  which  may  be  a  lie; 
—Id. 

25.  Under  the  fourth  section  o 
Jersey  Martin  act.  (Laws  1889.  ] 
city  treasurer  is  the  officer  whc 
is  to  collect  the  readjusted  taa 
ments,  and  water  rents,  to  sell 
the  non-payment  thereof,  and 
name  suit  must  be  brought  to  co 
ment  if  necessary.— Id. 

26.  In  the  case  specified  by  se< 
the  New  Jersey  Martin  act,  the 
cil  may  elect  to  proceed  undei 
charters,  and  in  that  event  the  ] 
of  the  city  charter  must  regulat 
ceedings.— Id. 

NEGIJOENOB. 

Contributory,  see.  also,  Bridget; 

12. 
Defective  Bridges,  see  Bridget. 

highways,  see  Highway*,  10 

Injuries  to  passeneers.  see  Cam 

servants,  see  Master  and  8er 

In  making  public  improvement! 

nieipal  OorporaHons,  18-15,  21. 
Of  landlord  in  making  repairs, 

lord  arhd  Tenant,  1,  2. 

Firoximate  and  remote  eauE 

1.  Even  though  two  causes  o       i 
dent  exist,  without  both  of  whi< 
cident  would  not  have  occurred, 
are  due  to  negligence,  one  partj 
negligence  cannot  render  tne  ei      i 
he  is  not  liable  to  plaintiff  for      i 
caused  thereby  because  a  third  ;      I 
also  in  fault. — Township  of  Burr 
capher,  (Pa.)(J19.» 

2.  Where  a  horse  was  frightei 
engine  standing  in  a  road,  and  i 
occupants  of  tne  wagon  to  whi(  i 
attached  over  a  steep  bank  not 
guarded  with  a  protecting  rail,  \X 
juring  them,  there  was  no  quest! 
action  for  the  injury  caused  then 
proximate  or  remote  cause. — Id. 

8.  Plaintiff's  wife  was  jolted  ofi      i 
form  of  a  car  into  the  street  by 
whipping  up  of  the  car  horses.    S      i 
ed  on  her  feet.    While  standing  i 
was  struck  and  injured  by  a  runa^ 
and  buggy.    In  a  suit  for  damage 
the  car  company,  there  being  n< 
as  to  the  facts,  defendant's  coun 
the  court  to  charge  that,  if  there 
negligence  on  the  part  of  the  dri^ 
car.  it  was  not  the  proximate  cai 
injury.    The  court  refused,  sayii 
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was  a  question  for  the  Jury  under  the  evi- 
dence. HM  error.— South-Side  Passenger 
Ry.  Co.  V.  Trich,  (Pa.)  637. 

Burden  of  proof. 

4.  In  an  action  for  damages  for  injuries 
resulting  from  an  accident  cansed  by  neg- 
ligence of  the  driver  of  a  carriage,  the  bur- 
den is  on  the  plaintiff  to  establish,  to  the 
satisfaction  of  the  Jury,  that  the  driver  was 

Suilty    of    negligence. — Herahberger   v. 
ynch.  (Pa.)  642. 

Contributory  negligence. 

5.  In  an  action  by  a  husband  and  wife 
for  personal  injuries  to  the  wife,  caused 
by  being  iLnoclced  off  a  bridge  by  a  wagon 
driven  by  defendant's  eniploye.  the  evi- 
dence was  conflicting.  The  defendant 
aslced  the  court  to  instruct  the  Jury  ''that, 
under  the  evidence,  the  plaintiff  was  guilty 
of  contributory  negligence. "  and  also^  that 
the  verdict  of  the  Jury  should  be  for  the 
defendant "  Held  properly  refused.  — 
Chautauqua  Lake  Ice  Co.  v.  McLuckey, 
(Pa.)  616. 

6.  In  an  action  for  damages  for  personal 
injuries,  the  court  charged  that  the  plain- 
tiff must  show,  not  onlv  that  the  defend- 
ant was  negligent,  but  that  the  injury  was 
not  caused,  in  whole  or  in  part,  by  her  own 
negligence.  A  further  instruction  was 
given  ''that  contributory  negligence*  to  be 
a  defense,  must  have  contributed  to  pro- 
duce the  injury,  and  even  then  the  defend- 
ant must  have  been  in  the  exercise  of  or- 
dinary care. "  Held,  that  the  latter  instruc- 
tion, though  not  proper  as  an  abstract 
statement,  was  proper  in  the  connection  in 
which  it  was  given,  and  could  not  have  op- 
erated to  mislead  the  Jury. — Enowles  v. 
Crampton,  (Conn.)  598. 

NEOOTIABLE  INSTBU- 
MENTS. 

Check  of  firm,  see  Partnership,  8. 
Beformation,  see  Equity,  5. 

Execution. 

1.  In  a  controversy  as  to  the  execution 
of  a  note  with  a  seal  to  one  of  the  signa- 
tures, but  with  no  seal  to  defendant's  name, 
the  court  charged  the  Jury  that,  "if  yon 
find  that  the  defendant  sij^ned  this  note,  it 
is  his  obligation,  on  which  he  would  be 
liable,  in  this  proceeding,  for  any  balance 
that  might  be  aue  upon  it;"  and  "if  he  did 
so  write  his  name  to  this  note,  and  you  find 
so  from  the  evidence,  your  verdict  should 
be  for  plaintiffs,  although  he  may  not  have 
made  the  seal  to  the  note,  or  adopted  as 
his  the  seal  that  is  above  his  name  on  the 
note."  Held,  that  the  question  as  to  the 
execution  of  the  note  was  fairly  submitted 
to  the  Jury.— McKinney  v.  McCain,  (Pa.) 


2.  In  a  suit  brought  on  two  notes,  signed 
by  a  mark,  the  maker,  the  payee,  and  the 
two  attesting  witnesses  being  dead,  a  wit- 
ness testified  that  he  had  gone  with  the 
payee  to  the  maker  19  years  before,  as  the 
payee  said,  to  collect  some  notes;  that  they 
looked  like  those  in  suit,  but  witness  diS 
not  see  the  signatures.  Held,  that  the  notes 
were  not  sufficiently  identified  to  go  to  the 
Jury.— Wolf  V.  Mackrell.  (Pa.)  320. 

Ck>n8ideration. 

8.  Where  notes  were  given  by  a  father  to 
his  son,  who  was  also  his  trustee  under  an     I 
assignment  for  benefit  of  creditors,  held, 
that  the  evidence  disclosed  such  a  confi-     i 
dential    relation    between   the   parties  as     I 
threw  the  burden  of  proving  the  consider- 
ation for  such  notes  upon  tne  son. — Huff- 
man V.  lams,  (Pa.)  444. 

Accommodation  paper. 

4.  In  an  action  on  a  promissory  note  : 
against  one  as  first  indorser,  the  evidence  ' 
tended  to  show  that  the  note  was  the  last 
of  several  renewal  notes,  whereon  plaintiff 
and  defendant  were  accommodation  in- 
dorsers;  that,  in  the  usual  course  of  the 
dealing,  the  notes  had  been  filled  in  with 
plaintiff  as  payee;  and  that,  at  the  time  of 
defendant's  indorsement  of  the  note  in  suit, 
there  T7cre  no  other  indorsementii  on  it.  and 
the  body  of  the  note  was  blank.  In  this 
note  defendant  was  made  payee.  The  Jorj 
were  instructed  that,  if  it  was  one  of  the 
renewal  notes,  they  might  infer  that  the 
parties  intended  it  to  be  filled  and  indorsed 
like  the  former  notes,  and  that,  by  mis- 
take, it  was  not  so  done.  Held,  that  such 
inference  was  not  warranted  by  the  evi- 
dence.—Ahlborn  V.  Wolff,  (Pa.)  799. 

Sureties. 

5.  One  who,  at  the  request  of  the  prin- 
cipal in  a  promissory  note,  signs  aa  surety, 
upon  condition  that  another  shall  also  sign 
as  surety,  cannot,  In  an  action  upon  the 
note,  set  up  as  a  defense  the  failure  of  the 
condition  in  the  absence  of  proof  of  the 
payee's  knowledge  thereof. — Qrosaman's 
Appeal,  (Pa.)  725.^ 

Checks. 

6.  An  attachment  execution  waa  aerved 
on  A.,  a  bank,  as  garnishee,  on  October:^ 
1886.  at  which  time  there  was  a  sum  of 
money  on  deposit  with  A.  to  the  credit  of 
the  defendant.  On  October  29,  1886,  a 
check  was  presented,  given  by  defendant 
on  October  23,  1880.  Held,  that  the  holder 
of  the  check  had  no  claim  or  lien  on  the 
fund  in  the  hands  of  A. — Kuhn  v.  Warren 
8av.  Bank,  (Pa.)  440. 

7.  A  holder  of  a  bank  check  has  no  right 
of  action  on  the  check  against  the  bank, 
although  there  are  funds  of  the  drawer  in 
the  hands  of  the  bank  sufficient  to  pay  the 
check,  unless  the  bank  has  acceptea  tl^e 
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ibeck  in  the  hands  of  the  holder.— First 
^at.  Bank  of  Tamaqua  v.  Shoemaker,  (Pa.) 
04.* 

8.  Where  a  check  is  drawn  by  A.  to  the 
»rder  of  B.,  A.  has  no  right  of  action  upon 
he  same;  his  remedy  against  the  bank  is 
in  action  for  damages  tor  dishonoring  his 
heck,  or  he  can  bring  tuwumptU  for  the 
imount  of  his  deposit;  nis  rights  of  action 
leing  different,  therefore,  from  that  of  B..  it 
B  error  in  an  action  by  B.  against  the  bank, 
vhere  there  has  been  no  acceptance  by  the 
atter,  to  allow  an  amendment  substituting 
V.  as  the  legal  plaintiff,  particularly  when 
\..'s  rights  are  subject  to  the  bar  of  the 
itatute  of  limitations.— Id. 

Lost  notes. 

9.  The  loser  of  a  negotiable  instrument 
*an  recover  in  an  action  at  law  against  the 
naker's  administrator,  upon  proof  that  de- 
fendant can  pay  it  without  the  hazard  of 
)eing  required  to  pav  it  a  second  time,  and 
in  averment  of  the  loss  of  the  note  is  not 
lecessary.— Adams  v.  Baker,  (R.  I.)  168. 

NBWTRIAIi. 

Bfistake. 

A  new  trial  will  not  be  granted  on  mo- 
Jon  of  the  plaintiff  for  an  alleged  error  in 
\  surveyor's  report  in  a  real  action,  when 
;he  surveyor  was  a  witness  for  the  plain- 
:iff  at  the  trial,  and  teslilied  to  the  same 
fact,  and  the  proposed  correction  is  incon- 
ustent  with  the  declaration  in  the  plain- 
tiff's writ.— Littlehale  v.  Littlefield,  (Me.) 
120. 

Nolle  ProsequL 

I.S  evidence  of  malicious  prosecution,  see 
Malicioui  PtoBeeuUan, 


NOTIOB. 

To  attorney. 

Notice  to  an  attorney  of  a  claim  of  title 
mder  an  unrecorded  deed  is  notice  to  his 
client;  and  as  against  that  client,  claiming 
■elief  as  a  banajide  creditor  of  the  grantee 
?vithout  notice,  the  uncontradicted  testi- 
nony  of  a  single  unimpeached  witness  that 
he  attorney  had  such  notice  is  sufficient  to 
mpute  notice  to  the  client,  although  the 
:lient  in  his  answer  under  oath  denies  all 
lotice.— Dickerson  y.  Bowers,  (N.  J.)  142. 

NUISANCE. 

Diversion  of  water-course,  see  Waters  and 

Wafer- Co  urges,  1. 
Dbstruction  of  highways,  see  Highway$, 

15-18. 
surface  water,  see  Surface  Water,  1-6. 


FriYEte  and  mixed  nnisanoes. 

1.  In  an  action  for  maintaining  a  com- 
mon nuisance,  by  carrving  on  lead- works, 
with  a  claim  of  special  damages  from  nox- 
ious gases,  i^laintiff  must  show  a  real  and 
substantial  injury,  and  not  merely  a  tri- 
fling one,  necessarily  resulting  from  the 
business.— Price  v.  Grantz,  (Pa.)  7»4.» 

2.  Where  plaintiff  declared  for  a  public 
nuisance,  with  averment  of  special  dam- 
age, an  instruction  that,  under  the  plead- 
ings, plaintiff  must  show  that,  in  openinfl^ 
the  manufactory  complained  of,  defeno- 
ants  were  guilty  of  maintaining  a  common 
nuisance,  was  improperly  refused. -~Id. 

8.  In  a  suit  for  maintaining  a  common 
nuisance,  with  averment  of  special  dam- 
age, an  instruction  that  under  the  evidence 
plaintiff  has  not  shown  that  the  manufac- 
tory complained  of  was  a  common  nuisance 
was  properly  denied,  as  the  question  of 
nuisance  was  for  the  Jury. — Id. 

4.  In  an  action  for  maintaining  a  nui- 
sance by  erectine  lead-works  ana  a  shot- 
tower,  from  wbicn  gases  mixed  with  lead 
and  arsenical  poisons  were  alleged  to  es- 
cape, the  court,  in  its  charge,  referred  to  a 
decision  that  a  smelting  company  was  a 
nuisance,  and  that,  as  both  it  and  the  de- 
fendants used  lead  and  arsenic  in  their  busi- 
ness. In  its  opinion  it  was  a  nuisance  to 
erect  works  producing  like  effects,  though 
the  business  were  different.  Held,  that  it 
was  error,  to  overlook  the  difference  in  de- 
gree; defendants  alleging  that  the  quantity 
of  noxious  gas  thrown  off  was  too  small  to 
affect  the  comfort  of  the  neighborhood. 
—Id. 

Peculiar  susceptibility. 

5.  An  undertaking  establishment  in  a 
populous  city  is  not  a  nuisance  per  »e,  and 
the  burden  of  showing  such  an  establish- 
ment to  be  a  nuisance  in  fact  is  on  the 
complainant.  That  a  single  person  of  a 
most  sensitive  taste  on  the  subject  is  seri- 
ously disturbed  thereby,  and  no  others  are 
called  who  have  been  annoyed,  is  not 
enough  tojustify  the  interference  of  the 
court.  —  Wei ' 
490. 


(Testcott  V.  Middleton,  (N.  J.) 


6.  In  an  action  for  damages  for  a  com- 
mon nuisance  in  permitting  noxious  gases 
to  escape  from  lead-works,  an  instruction 
that  **the  effect  of  a  peculiar  and  very  ex- 
ceptional idiosyncrasy  or  susceptibility  on 
the  part  of  a  person  by  which  he  or  she 
mav  be  affected  by  a  slight  trace  of  arsenic 
or  lead,  which  would  not  in  any  degree  af- 
fect other  persons,  would  not  be  such  an 
injury  as  would  of  itself  condemn  the 
source  of  such  effect  as  a  nuisance,"  was 
improperly  refused,  when  there  was  testi- 
mony from  which  the  Jury  mi^ht  infer  such 
susceptibility  in  plaintiff  s  wife.— Price  v. 
Grantz,  (Pa.)  794.* 
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lA)unotion. 
7.  PlaintiffB,  residents   and  owners   of 

Eroperty  in  a  thickly-populated  nelg^hbor- 
ood,  filed  a  bill  asking  that  defendants 
should  be  enjoined  from  erecting  buildings 
for  a  bone-boiling  establishment.  Beta, 
that  an  injunction  restraining  the  use  of 
the  buildings  as  a  bone-boiling  establish- 
ment was  properly  issued,  but  that  the 
erection  of  the  buildings  was  not  a  nui- 
sance, and  the  portion  of  an  injunction  re- 
straining that  must  be  dissolved.— Appeal 
of  Czarniecki,  (Pa.)  680. 

OBDEBS. 

Acceptance. 

In  an  action  by  the  owner  of  a  building 
against  the  creditors  and  mechanic's  lien 
claimants  of  the  contractor,  to  settle  to 
whom  the  balance  due  under  the  contract 
was  to  be  paid,  defendant  claimed  under 
an  order  given  on  the  owner  b^  the  con- 
tractor, which  was  general  in  its  terms. 
Upon  presentment  the  owner  made  no 
formal  acceptance,  but  said  there  was  now 
)o  money  due  the  contractor, but  he  would 
|jay  the  order  out  of  the  first  money  due 
him,  and  retained  the  order.  Held,  a  suffi- 
cient acceptance.— McPherson  v.  Walton, 
(N.J.)  21. 

Parent  and  ChilcL 

Note  from  father  to  son,  consideration,  see 
negotiable  Instruments,  8. 

Oral  gift  of  land,  see  Oifts,  2. 

Power  of  parent  to  bind  child  as  appren- 
tice, see  Apprmtiee. 

PABTIES. 

Capacity,  see  Wills,  6. 
In  actions  against  executors,  etc.,  see  Ba> 
ecutoTS  and  Administrators,  26.  27. 
equity,  see  Creditors^  BiU,  2;  Equity,  20; 
Specific  Performance,  2;  Trusts,  7. 
Substitution,  see  Abatement  and  Eepwal,  2, 
8;  NegoHahU  Instruments,  8. 

Joinder. 

A  life-tenant  and  remainder-man  may 
Join  in  an  action  for  an  injury  to  land 
which  affects  both  the  possession  and  the 
fee-simple. — Mclntire  v.  Westmoreland 
Coal  Co..  (Pa.)  808. 

PABTTTION. 

Personal  property. 

1.  Where  there  is  inadequacy  or  absence 
of  a  legal  remedy,  as  for  a  partition  of  per- 
sonal property  owned  by  co-tenants,  equity 
has  jurisdiction,  and,  if  a  partition  is  im- 
practicable, will  order  a  sale  and  an  ac- 


counting between  the  co-tenants. — Spanld- 
ing  V.  Warner.  (Vt.)  186. 

Equal  jnstioe  impossible. 

2.  In  a  suit  for  partition  of  landa,  where 
it  appeared  that  there  were  valuable  mio- 
eraf  deposits  beneath  the  surface,  bat  their 
exact  locality,  extent,  or  valu«  was  ancer- 
tain,  rendering  it  impoastble  to  doeqatl 
Justice  between  the  parties.  Md,  that  os- 
der  act  N.  J.  April  20,  1885,  providing  that 
a  division  or  partition  ii  not  to  be  made  if 
it  will  work  great  prejudice  to  the  ownexs. 
the  court  would  not  decree  a  partition.— 
Eemble  v.  Eemble,  (N.  J.)  783. 

Decree. 

8.  A  tract  of  land  was  partitioned  by  or- 
der and  decree  of  court  in  1881.  A  motion 
was  made  by  a  purchaser  of  a  purpart  S'^Id 
under  the  decree,  praying  that  the  plain- 
tiff in  the  partition  suit  should  show  caoie 
why  an  order  directing  certain  interest  to 
be  paid  to  plaintiff  under  the  decree,  as 
tenant  by  curtesy,  should  not  be  rescinded 
and  set  aside.  Held,  that  the  order  was 
consistent  with  the  Judgment,  and  while 
that  stands  the  order  would  stand,  and  the 
motion  was  properly  overruled. — Appeal 
of  Clemans,  (Pa.)650. 

PABTNEBSHIP. 

Dissolution,  see  Pledge,  8. 
Judgment  against,  see  Judgment^  4. 

Construction  of  articles. 

1.  Where  articles  of  partnership  provid- 
ed that  the  profits  should  be  divided  into 
tenths,  of  which  the  first  party  to  receive 
six.  the  second  three,  and  the  third  one.  a 
provision  in  the  articles  that  the  first  party 
guaranties  profits  to  the  second  party  equal 
to  20  per  cent  on  his  investment  is  merely 
a  personal  agreement,  and  will  not  operate 
to  increase  the  second  party's  share  be- 
yond said  three-tenths  as  regards  the  firm. 
—Appeal  of  Mclntire. (Pa.)  784;*  Appeal  of 
Nelfis,  (Pa.)  786. 

Power  of  partners  to  bind  firm. 

2.  One  partner  has  authority  to  assign 
and  dispose  of  a  patent-right  belonging  to 
the  firm  of  which  he  is  a  member,  and  of 
this  authority  he  cannot  bo  deprived  by 
any  action  on  the  part  of  his  copartners. 
—Christ  V.  Firestone.  (Pa.)  S95. 

Payment  of  prirate  debt. 

8.  One  of  the  defendants  gave  a  firm 
check  of  the  firm  in  payment  of  bis  indi- 
vidual note.  The  other  defendant,  his  co- 
partner, hearing  of  it,  stopped  payment  of 
the  check.  luld,  that  as  the  transaction 
was  a  fraud  on  him  he  could  not  be  held  od 
the  check.— Graham  v.  Taggart.  (Pa,)  tt52. 

i.  Plaintiff,  trustee  of  a  saving  bank 
took  from  one  of  the  defendants,  in  pay- 
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ment  of  his  individaal  note,  a  check  of  the 
firm  of  which  he  was  a  partner,  knowing 
tl&at  the  signature  and  writing  in  the  check 
-^ere  in  the  handwriting  of  the  maker  of 
tlxe  note.  Held,  that  these  facts  were  no- 
tice to  plaintiff  that  defendant  was  apply- 
ing the  firm  assets  to  his  private  use.  and 
xliey  took  the  risk  of  the  assent  of  the  other 
-partner. — Id. 

jflLocounting  between  partners. 

5.  Upon  an  accounting  between  8.,  W.. 
&xid  B.,  the  only  matter  in  dispute  was  a 
8om  of  money  which  8.  claimed  he  had 
paid  to  B.  in  the  course  of  the  firm's  busi- 
ness, and  for  which  he  had  not  been  al- 
lowed credit.  The  evidence  was  uncon- 
tradicted that  the  money  had  been  paid  to 
6.  for  the  firm,  and  the  testimony  as  to  his 
baving  turned  it  over  to  B.  was  conflicting. 
Held,  that  the  burden  of  proof  to  establisn 

Eayment  to  B.  was  upon  8.,  and  that  he 
ad  failed  to  make  out  his  case.— -till ver- 
thLorn  V.  Brands,  (K.  J.)  828. 

Firm  and  priyate  creditors. 

6.  A  constable  levied  executions,  issued 
a^raiust  the  individual  members  of  a  firm, 
upon  the  firm  property.  Before  sale  the 
sheriff  levied  an  execution  on  the  firm 
property,  issued  on  a  Judgment  against  the 
firm.  HM,  that  the  sale  under  the  consta- 
ble's  writ  only  passed  the  interest  of  the 
individuals  in  the  firm,  and  the  sale  under 
the  sheriff's  writ  passed  the  firm  property; 
and  the  vendees  under  the  constable's 
sale  would  only  be  entitled  to  relief  after 
the  satisfaction  of  the  execution  levied  by 
the  sheriff.— Richards  v.  Allen,  (Pa.)653.» 

7.  Labor  claims  upon  which  Judi^ments 
have  been  rendered  against  a  firm  after  the 
transfer  of  the  interest  of  one  member,  and 
an  assignment  bv  another,  are  invalid  as 
against  the  individual  estate  of  the  latter, 
to  the  exclusion  of  individual  creditors. — 
Appeal  of  Fox.  (Pa.)  22& 

Actions  against. 

8.  A  summons  was  issued  against  two 
partners,  both  of  whom  were  served.  One 
of  them  neither  appeared  nor  pleaded,  and 
no  interlocutory  Judgment  was  entered 
against  him.  The  jury  were  sworn  gen- 
erally as  to  both  defendants,  under  objec- 
tion, but  without  exception;  and  a  verdict 
was  taken  and  Judgment  entered  against 
both.  Heldy  such  judgment  was  invalid 
against  defendants,  either  individually  or 
as  partners.— Corcoran  v.  Trich.  (Pa.)  677. 

9.  One  of  two  defendants,  sued  as  part- 
ners, filed  an  affidavit  of  defense,  denying 
the  partnership,  and  any  indebtedness  to 
plaintiff,  either  individually  or  as  partner. 
The  court  admitted  in  evidence  plaintiff's 
attldavit  of  claim  as  an  admission  by  both 
defendants  of  the  amount  due.  Held  error. 
The  affidavit  of  defense  being  a  sufficient 


denial  of  the  partnership  and  the  amount 
due.  the  affidavit  of  claim  was  inadmissible 
as  an  admission  by  the  defendant  appear- 
ing, though  an  admission  of  the  partner- 
nership,  and  the  amount  due  by  the  defend' 
ant  who  did  not  appear. — Id. 

Patents  for  InventioxuL 

Assignment,  see  Partrur$hip,  2. 

Payment. 

Of  insurance  premium,  see  Imuranee,  1-^^ 
On  policy  of  insurance,  see  Insiwanee,  IS- 
IS. 
Presumption  from  lapse  of  time,  see  Jadg^ 
meni,  14. 

Penalty. 

See  Datnagea,  1^-4. 

Enforcement  in  equity,  see  StUe,  7. 

PLEADINQ. 

See  Equity,  12-19. 

Answer  in  divorce,  see  Divorce,  (^-9. 

Estoppel  by,  see  Bstoppel,  1. 

Pleading  and  proof,  variance,  see  Appeal, 

11;  Hughtoays,  18. 
Plea  in  abatement,  see  Baetardy,  6;  B<mde, 

1.2. 

Demturrer. 

1.  A  general  demurrer  to  an  entire  dec« 
laration,  containing  a  special  count  on  a 
policy  of  life  insurance,  a  count  on  ac* 
count  settled  or  stated,  and  the  common 
counts,  is  bad,  if  any  count  is  sufficient. — 
Langley  v.  Metropolitan  Life  Ins.  Co.,  (R. 
1)174. 

Motion  to  dismiss. 

2.  Defendant  was  sued  as  the  "B.  &  L. 
R.  Co.,  a  company  duly  organized  under 
the  laws  of  this  state. "  The  service  of  the 
writ  was  as  required  by  statute  by  leaving 
a  copy  with  the  clerk.  A  motion  was  filed 
to  dismiss  on  ground  that  the  service  was 
illegal;  but  not  specifying  any  error,  or  the 
method  of  correcting  it.  Held,  that  it  is 
presumed  that  defendant  is  a  corporation 
organized  under  the  general  law;  and  that 
the  motion  is  faulty  in  not  pointing  out 
both  the  defect  and  its  correction. — Nye  r. 
Burlington  &  L.  R.  Co.,  (Vt.)  689. 

Variance. 

8.  in  an  action  of  covenant  on  s  con- 
tract, which  stipulated  that  no  claim  for 
extra  work  should  be  allowed,  unless  such 
work  was  done  upon  a  written  order  signed 
by  the  engineer  and  aporoved  by  the  ex- 
aminers, plaintiff  allegca  in  one  count  of 
his  declaration  that  such  extra  work  was 
done  according  to  contract,  and  offered  ev- 
idence to  show  that  such  work  was  dons 
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without  Buch  written  orders,  but  with  the 
consent  of  defendants,  and  upon  their  ex- 
press promise  to  pay  for  the  same.  Held, 
that  the  evidence  was  not  responsive  to  the 
pleadings,  and  was  properly  excluded. — 
O'Brien  v.  Fowler,  (Md.)  174. 

Sale  by  pledgee. 

1.  Complainant  borrowed  money  on  cer- 
tain notes,  pledging  stock  as  collateral  se- 
curity. The  note  authorized  the  holder, 
upon  non-payment,  to  sell  the  stock  at  pri- 
vate or  public  sale  without  demand  of  pay- 
ment or  further  notice.  Held,  that  a  sale 
by  the  pledgees,  after  maturity  of  the  note, 
without  notice,  was  valid,  and  divested  the 
title  of  the  pledgeor. — Appeal  of  Jeanes, 
(Pa.)  862;  Appeals  of  Elbert.  Id.  866. 

2.  The  maker  of  a  note  pledged,  as  col- 
lateral security,  certain  shares  of  railway 
stock,  the  note  containing  power  of  sale  of 
the  securities  on  non-payment.  Part  of 
the  stock  proved  to  be  a  fraudulent  over- 
issue by  the  officers  of  the  company,  which 
was  compelled  by  the  court  to  issue  bona 
fide  certificates  therefor  to  the  pledgees, 
who,  upon  non-payment  of  the  note,  aft- 
erwards sold  them,  without  notice  to  the 
maker.  He(d,  that  the  power  of  sale  in  the 
note  applied  to  the  substituted  certificates. 
—Id. 

8.  A  partnership  discounted  a  note,  tak- 
ing certificates  of  stock  as  collateral.  The 
note  contained  power  of  sale  of  the  collat- 
eral on  non-payment,  without  notice.  The 
partnership  was  dissolved,  and,  the  note 
being  unpaid,  the  collateral  was  distrib- 
uted amon^  the  partners,  who  sold  it  sepa- 
rately at  private  sale,  without  notice.  Held, 
that  the  power  to  sell  was  properly  exer- 
cised.—la. 

POOB  AND  POOB  LAWS. 

Settlement  of  paupers. 

1.  The  evidence  showed  that,  at  the  time 
of  pauper's  birth,  her  parents  had  their 
legal  settlement  in  D.  township,  where 
they  resided  for  14  or  15  years;  that  the 
father  then  abandoned  the  family,  and 
never  took  any  further  care  of  them,  but 
removed  into  another  township,  and 
bought  land,  and  lived  with  anotner  wo- 
man; that  the  mother  (but  at  what  time  did 
not  appear)  sold  the  place,  and  removed 
into  A.  township,  and  afterwards  married, 
and  went  to  live  with  her  second  husband 
in  S.  township.  The  pauper  lived  with  her 
mother  both  in  A.  and  8.  townships,  but 
the  evidence  did  not  show  that  the  mother 
acquired  any  settlement  in  8.  during  the 
minority  of  the  pauper,  or  that  the  pauper 
acquired  any  settlement  after  her  majori- 


ty.   Held,  that  D.  township  was  the  last 

glace  of  legal  settlement  of  the  pauper.— 
'verseers  of  Donegal  Tp.  y.  Overseers  of 
Sugar  Creek  Tp.,  (Pa.)  218. 

Maintenance—Medical  services. 

2.  A  physician  attended  a  boy  who  had 
been  injured  by  a  railroad  train.  The  boy 
was  unable  to  pay,  and  the  railroad  com- 
pany refused  to  pay  the  physician's  bill. 
The  bill  was  approved  as  correct  by  two 
Justices  of  the  peace,  and  the  physician 
sued  the  poor  district.  Held,  that  the  phy- 
sician was  entitled  to  recover  from  the  dis- 
trict compensation  for  his  services. — Poor 
District  of  Summit  Tp.  y.  Byers,  (Pa.)  242. 

Proceedings  for  removal. 

3.  In  proceedings  under  act  Pa.  June  13. 
1886,  §  16,  providing  for  the  removal  of 
those  who  are  likely  to  become  chargeable 
upon  the  town,  to  the  place  of  their  legal 
settlement,  notice  of  the  hearing  before 
the  magistrate  must  be  given  to  the  person 
to  be  removed,  and  an  adjudication  had 
upon  the  question;  otherwise  the  proceed- 
ings are  void. — Overseers  of  Oil  pin  Tp.  v. 
Overseers  of  Park  Tp.,  (Pa.)  791. 

4.  Where  a  pauper,  having  a  settlement 
in  D.  township,  came  into  8.  township,  bat 
before  acquiring  a  settlement  became  in- 
sane, and  was  sent  to  the  lunatic  asjlum, 
held,  that  this  was  not  a  case  within  act  Pa. 
Jnne  18.  1836.  §  23.  relating  to  relief  of 
paupers  who  become  sick  or  die  before  ac- 
quiring a  settlement,  and  providing  for 
notice  to  the  township  of  their  settlement 
and  proceedings,  by  complaint  t>efore  the 
quarter  sessions;  but  that  the  overseeis 
could  proceed  under  sections  16  and  18  of 
that  act,  providing  for  proceedings  for  re- 
moval, by  information  before  magistrate, 
and  the  removal  need  not  be  actaal,  but  a 
transfer  by  delivery  of  the  order  of  remov- 
al is  sufficient  — Overseers  of  Donegal  Tp. 
y.  Overseers  of  Sugar  Creek  Tp.,  (Fa.)  213. 

POOB  DEBTOBS. 

Application  for  discharge. 

Petitioner  claimed  the  benefit  of  the  in- 
solvent law.  alleging  that  he  had  surren- 
dered himself  into  the  custody  of  the  aher 
iff,  and  that  he  was  then  in  such  cnstody. 
The  uncontradicted  evidence  showed  that, 
at  the  time  of  presenting  his  petition,  he 
was  not  in  custody  nor  restrained  of  his 
liberty.  Held,  that  as  one  of  the  essential 
allegations  of  his  petition  was  untrue,  an 
exception  to  his  discharge  should  haye 
been  sustained. — Eshenbaugh  y.  Brlcker, 
(Pa.)  818. 

Powera 

Execution,  see  Pledge,  1-Q. 
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Fractioe  In  Givil  Oases. 

See  Action;  Appeal;  Certiorari;  Co»U;  Eq- 
uity; Error,  Writ  of;  Interpleader;  Judg- 
ment; New  Trial;  Partiee;  JPIeading;  Ref- 
erence; Set- Qf  and  CouiUer- Claim;  Trial; 
Witneee. 

PBINCIPAIi  AND  AGENT. 

JSstoppel  to  assert  agency,  see  Bepleoin, 

Authority  of  agent. 

1.  In  an  action  for  personal  services 
against  a  railroad  company,  it  appeared 
tbat  plaintiff  authorized  an  ex-president  of 
Xha  road,  by  letter,  in  relation  to  his  vouch- 
ers for  sucfi  services,  which  bad  been  left 
"With  the  ex-president  for  settlement  prior 
to  his  resignation  as  follows :  **  I  hereby  au- 
thorize you  to  make  the  best  settlement 
you  may  be  able  to  do  for  me.  **  Held,  that 
the  ex-president  by  virtue  of  this  letter 
^was  authorized  as  plaintiff's  agent,  not 
onl}'  to  determine  upon  the  amount  he 
should  receive,  but  to  collect  and  receipt 
for  the  money  coming  to  him  under  the 
settlemenU— New  York,  P.  &  N.  Ry.  Co. 
V.  Bates,  (Md.)  705. 

2.  In  an  action  on  a  contract,  defendant 
testified  that  at  the  time  of  signing  it  was 
read  to  him  at  his  request  by  the  part^  who 
had  been  commissioned  by  plaintiff  to 
hring  it  to  him;  and  that  said  party  had 
read  it  as  if  it  included  a  stipulation  con- 
tained in  the  original  agreement  as  to  the 
matter,  which  stipulation  was  in  reality  not 
in  the  written  contract.  Held,  that  the  bur- 
den of  proof  was  on  defendant  to  show 
that  the  party  reading  the  contract  had  au- 
thority from  plaintiff  to  represent  that 
such  a  stipulation  was  inserted  therein, 
and  that,  in  the  absence  of  such  proof, 
plaintiff  was  not  bound  by  any  such  repre- 
sentations, as  said  party,  in  reading  the 
contract,  must  be  taken  to  have  been  the 
a^ent  of  defendant.— Sylvius  y.  Kosek, 
(Pa.)  892. 

PBINdPAIi    AND   SUBBTY. 

Conditional  contract,  see  NegotiUMe  InHrU" 

ments,  5. 
Rights  of  sureties,  see  Subrogation,  8. 

Belease  and  discharge. 

1.  The  recital  in  the  note  of  a  director 
given  to  a  bank  as  collateral  to  a  note  of 
his  company,  that  the  companv's  receipts 
for  a  certain  month  are  pleaged  to  the  pay- 
ment of  the  principal  note,  does  not  bind 
the  bank  to  appropriate  such  receipts  as 
deposited  to  the  payment  of  the  note;  and 
having  notice  at  the  time  the  note  is  dis- 
counted, of  an  appropriation  of  the  re- 
ceipts to  another  purpose,  it  may  pay  them 


out  for  such  purpose  by  order  of  the  com- 
pany; and  on  default  in  payment  of  the 
principal  note  the  liability  of  the  maker  of 
a  collateral  note  becomes  absolute;  follow- 
ing Street  v.  Old  Town  Bank,  10  Atl.  Rep. 
819.— Wilson  v.  Old  Town  Bank.  (Md.)  759. 

2.  Plaintiff  sued  defendants  as  sureties 
on  her  guardian's  bond,  alleging  a  decree 
against  nim  on  final  accounting  in  July, 
lw6.  which  had  never  been  paid  nor  ap- 
pealed from.  Defendants,  in  an  aifidavit 
of  defense,  alle^d  a  receipt  in  full,  duly 
executed  by  plaintiff  at  the  June  term. 
1886.  in  the  orphans'  court,  whereby  she 
released  her  guardian  in  full  of  all  moneys 
coming  to  her;  that  a  writ  of  attachment 
was  issued  against  him  by  the  orphans' 
court;  that,  after  arrest,  he  was  released 
by  plaintiff  and  her  counsel  from  all  liabil- 
ity under  the  decree;  that  it  was  her  duty 
to  attempt  to  collect  the  amount  from  the 
guardian,  and  her  failure  to  do  so,  and  her 
release  of  him,  released  the  sureties. 
There  was  no  averment  of  payment  of  the 
decree;  and  the  affidavit  was  made  "to  the 
best  of  the  information  and  knowledge  of 
affiants,  ^  but  did  not  state  their  belief  in 
the  information.  Held,  that  the  affidavit 
constituted  no  defense. — Cook  v.  Common- 
wealth, (Pa.)  674. 

8.  A  petition  to  compel  the  administra- 
trix of  a  surety  on  a  deceased  guardian's 
bond  to  sell  real  estate,  to  pay  a  judgment 
recovered  on  the  bond,  was  resisted  ou  the 
ground  that  the  surety  had  been  released 
by  the  negligence  of  a  subsequent  guard- 
ian in  not  enforcing  the  claim  against  the 
principal,  and  that  the  Judgment  against 
nim  on  which  the  judgment  against  the 
surety  was  founded,  was  obtained  after  the 
latter' s  release,  and  without  notice  to  his 
administratrix.  Held,  that  the  mere  for- 
bearance of  the  subsequent  guardian  to 
avail  himself  of  the  means  of  satisfaction 
of  the  claim  would  not  release  the  surety. 
—Appeal  of  Neel,  (Pa.)  686.* 

Contribution  between  sureties. 

4.  One  of  two  sureties  on  the  bond  of  an 
insolvent  guardian  voluntarily  paid  half  the 
amount  found  due  the  ward  by  the  orphans' 
court  Judgment  went  against  him  for  the 
balance  in  a  suit  subsequently  brought 
against  him  by  the  ward,  and  he  paid  that. 
Jueld,  that  he  might  proceed  against  his  co- 
surety for  contrioution  without  first  reduc- 
ing his  claim  to  a  Judgment,  and  that,  as 
incidental  to  such  relief,  he  might  compel 
discovery  as  to  an  alleged  fraudulent  trans- 
fer of  property  by  the  co-surety,  since  the 
liability  on  the  bond  accrued,  and  be  re- 
lieved upon  proof  of  such  fraud.— -Neilson 
V.Williams.  (N.J.)  257. 

5.  Plaintiff  and  the  defendants  were 
sureties  for  different  amounts  on  separate 
appeal- bonds,  given  by  one  B.    To  indem- 
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nify  them.  6.  gave  them  one  bond,  to  Be- 1 
cure  to  each,  pro  rata,  the  amount  he  might 
have  to  pay  on  the  appeal-bond  signed  by 
him.  Plaintiff  and  defendants  were  com- 
pelled to  pay  the  bonds  signed  by  them, 
and  entered  up  jodnnent  against  B.  on  the 
indemnifying  bond.  The  defendants  as- 
signed their  interest  in  this  Judgment  to 
the  wife  of  6.,  she  paying  to  each,  from 
her  own  money,  the  amount  he  had  paid 
on  the  bond  on  which  he  was  liable. 
Plaintiff  sued  the  defendants  for  a  pro  rata 
distribution  of  the  money  received  by 
them.  HM,  that  defendants  were  not  lia- 
ble to  their  co-suretv  for  contribution  for 
the  money  received  by  them  from  the  pur- 
chaser of  their  interest  in  the  judgment 
against  their  principal,  when  the  money  so 
received  was  not  that  of  the  principal 
debtor.— Hutchinion  v.  Roberto,  (Del.)  48. 

FUBUO  LANDS. 

Titles  under  state  laws — ^Maryland 

proclamation  warrants. 

In  an  action  of  trespass  qwire  elaitsum 
/regit  title  was  claimed  by  both  parties  un-- 
der  special  proclamation  warrants,  dated, 
plaintiffs'  March  21.  1794,  and  defendant's 
October  4, 1793.  Held,  that  defendant's  ti- 
tle was  superior  to  plaintiffs',  as  the  title 
to  land  relates  back  to  the  date  of  the  war- 
rant, which  was  equivalent  to  a  designa- 
tion of  the  location  by  actual  survey. — 
Koch  V.  Maryland  Coal  Co.,  (Md.)  700. 

Qui  Tarn  and  Penal  Actions. 

See  Fuheries,  2;  Mighways,  18. 

BAILROAD  COMPAmES. 

See,  also,  Oarrters;  Eminent  DoTnain, 
Negligence,  injuries  to  servants,  see  Mas- 
ter and  iServant,  14,  15,  19,  23. 

State  regulation  —  Passenger  traffic. 

1.  Cape  May  is  not  a  sea-side  resort  with 
in  the  meaning  of  act  N.  J.  March  8,  1880, 
providing  that  a  railroad,  at  any  seaside 
resort  less  than  four  miles  in  length,  built 
merely  for  summer  travelers  and  tourists, 
shall  be  excepted  from  Rev.  N.  J.  p.  948,  § 
160,  providing  that  if  any  railroacl  fail  to 
run  daily  trains  on  any  part  of  its  road,  on 
petition  of  any  citizen,  a  receiver  may  be 
appointed;  affirming  ante,  261.— -In  re  Del- 
aware Bay  &  C.  M.  R.  Co.,  <N.  J.)  737. 

2.  Rev.  N.  J.  p.  943,  §  160,  provides  that 
OS  petition  and  proof  that  a  railroad  has 
failed  to  run  daily  trains  for  ten  days  ''the 
chaucellor  of  this  state"  shall  appoint  a  re- 
ceiver. Rev.  N.  J.  p.  126.  c.  116,  provides 
that  the  chancellor  may  refer  to  the  vice- 
chancellor  any  pending  cause  or  matter  to 


hear  for  him,  and  report  and  advise.  Held, 
that  the  vice-chancellor  has  Jurisdiction  to 
hear  the  petition.— Id. 

Constraction  of  road. 

8.  Whenever  it  is  necessary  to  erect  a 
railroad  embankment,  a  proper  outlet,  of 
ample  capacity  to  carry  off  all  water,  must 
be  proviaed,  to  prevent  damage  to  contig- 
uous property;  but  this  rule  does  not  con- 
template excessive  rain-falls  of  Infrequent 
occurrence  and  beyond  ordinary  foresight 
—Philadelphia,  W.  &  B.  R.  Co.  ▼.  Davis, 
(Md.)  822. 

4  A  railroad  company,  incorporated  un- 
der the  Pennsylvania  general  railroad  act 
of  April  4. 1868.  (P.  L.  62.)  has  full  power 
to  carry  its  tracks  across  the  streets  of  a 
borough,  and  in  so  doing  It  is  not  a  tres- 
passer, nor  are  its  acts  unlawful. — Appeal 
of  Borough  of  South  Waverly.  (Pa.)  245. 

5.  The  manner  of  crossing  the  streets  of 
a  borough,  incorporated  under  the  Penn- 
sylvania general  borough  act,  rests  within 
the  discretion  of  the  railroad  companv, 
when  so  incorporated,  and  after  the  road 
is  built  and  in  operation  nothing  leas  than 
a  gross  abuse  of  that  discretion  will  Justify 
the  interference  of  a  chancellor. — ^Id. 

6.  A  railroad,  incorporated  under  the  gen- 
eral railroad  law,  carried  its  tracks  across 
streets  of  a  borough,  incorporated  under 
the  general  borough  act.  After  the  road 
was  built  and  in  operation,  the  borough 
filed  a  bill  in  equity,  averring  that  the 
streeta  crossed  were  not  properly  bridged, 
that  the  crossings  were  now  dangerous  to 
the  public,  and  detrimental  to  the  business 
interests  of  the  community,  and  praying 
relief  in  the  premises.  A  master  was  ap- 
pointed, who  reported  (1)  that,  at  two  cross- 
ings, the  company  had  built  wagon-bridges; 
that  at  both  there  was  much  travel  both  on 
foot  and  in  teams;  that  horses  were  fre- 
quently frightened  by  the  noise  of  moving 
trains,  rendering  the  bridge  unsafe  for  foot 
passengers;  (2)  that  at  another  crossing, 
used  necessarily  bv  nearly  all  the  inhabi- 
tants and  many  school  children,  the  com- 
pany had  numerous  tracks;  that  there  the 
noise  of  moving  trains  was  almost  con- 
stant; that  this  crossing  was  daneerons; 
and  that  parties  were  frequently  delayed 
here  waiting  for  the  tracks  to  be  cleared, 
as  there  was  no  bridge;  and  also  that  tho 
common  council  of  the  borough  had  passed 
a  resolution  requiring  a  bridge  at  these 
three  crossings,  the  provisions  of  which 
had  been  accepted  bv  the  railroad  com- 
pany. Held,  (1)  that  the  companv  had  the 
right  to  construct  its  road  over  the  streets 
in  question;  (2)  that  the  facts  of  the  case 
did  not  show  such  a  ^ross  abuse  of  that 
right  as  would  authorize  the  interference 
of  a  court  of  chancery;  and  (8)  If  the  bor- 
ough had  the  right  to  make  the  contract 
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with  the  railroad  compaoy,  their  <m\y  rem- 
edy for  a  breach  thereof  was  an  action  at 
law  for  damages. —Id. 
Taxation. 

7.  The  West  Shore  &  Ontario  Terminal 
Company  is  a  railroad  corporation,  and 
liable  to  be  taxed  under  the  N.  J.  "Act  for 
taxation  of  railroad  and  canal  property. " 
approved  April  10,  1884.  —  State  v.  Bettle. 
(N.  JJ 17. 

8.  Under  K.  J.  act  of  April  10. 1884.  re- 
lating to  the  taxation  of  railroads,  debts 
cannot  be  deducted  from  the  valuation  of 
the  property  by  the  state  board  of  assessors 
unless  applied  for  under  the  twenty-first 
section  of  said  act.— Id. 

9.  In  the  absence  of  proof,  the  court  will 
not  interfere  with  the  valuation  of  the 
franchise  of  a  railroad  by  the  state  board 
of  assessors,  made  at  the  taxing  date.— Id. 

10.  Where  property  has  been  returned 
to  the  state  board  as  used  for  railroad  pur- 
poses, and  has  escaped  local  taxation,  it  is 
too  late  to  claim  exemption  from  the  valu- 
ation by  such  board.- Id. 

11.  The  state  board  of  assessors,  in  the 
valuation  of  railroad  property,  must  give  its 
true  value,  and  is  not  necessarily  governed 
by  the  valuation  of  the  local  assessors,  and 
it  is  no  objection,  within  the  meaning  of 
the  N.  J.  act  of  April  10.  1884.  that  its  val 
nation  is  higher  tnan  that  of  the  local  as- 
sessors, in  the  absence  of  other  proof  that 
the  value  is  assessed  too  hieh.— Id. 

VZ.  Where  the  railroads  claim  and  estab- 
lish the  right  of  deduction  under  N.  J.  act 
of  1884,  section  12,  relating  to  the  taxation 
of  railroad  property,  such  deduction  must 
be  made  from  the  local  tax,  and  not  from 
the  state  tax  of  one-half  of  1  per  cent.  By 
the  act  of  1884,  the  legislature  did  not  in- 
tend, in  any  event,  to  alminish  the  revenue 
of  the  state,  by  reducing  the  tax  of  one- 
half  of  1  per  cent— Id. 

Seceivers. 

Appointment,  see  Railroad  Companiei,  1, 2. 
Contracts,  see  Chattel  Mortgages,  2. 
For  mesne  profits,  see  Ejectment,  8. 

BEFEBENOB. 

Auditor's  flndinga  of  fact. 

1.  An  auditor's  finding  of  fact  must  be 
accepted,  unless  error  clearly  appears. — 
Appeal  of  Atkinson,  (Pa.)  289. 

2.  An  auditor  found  the  fact  that  a  dece- 
dent gave  his  son  money  to  pay  for  a  farm 
on  condition  that  the  son  was  to  pay  inter- 
est on  the  money  during  the  father's  life, 
and  that  the  son  was  not  required  to  repay 
any  part  of  the  principal.  HMy  that  the 
conclusion  of  the  auditor  was  a  finding  of 
fact,  and  not  a  mere  inference  from  a  lact 
found.— Appeal  of  Ames.  (Pa.)  282. 


BEiFXiB'^ 

When  lies. 

A  principal,  whose  S8 
a  license  granted  to  the 
sents  himself  to  be  the 
estopped  from  maiutai 
replevin  for  the  proper' 
attached  as  the  proper 
Barron  v.  Arnold,  (R.  I. 

Besoissi 

Of  contracts,  see  Conirc 
8;  /Sole,  2-4. 

BIPABI  AN  ] 

Overflow  of  lands. 

1.  Plaintiff  was  ripa 
stream  on  which  defend 
leges,  and  sued  him  fo 
land  through  neglect  ii 
embankment.  The  cou: 
fendant  gniltv  of  the  ne^ 
extreme  northern  point  t 
duty  of  defendant  to  mai 
ment  could  not  be  exac 
between  the  points  P  an< 
tained  in  the  record,  an 
broke  through  between  tl 
that  the  findinff  was  sufi 
maintain  the  Juagment.— 
Parker  Co.,  (Conn.)  183. 

2.  Defendant  moved  tb 
to  recommit  the  finding    i 
damages  for  failing  to 
with  directions  to  locate 
which  he  could  maintai 
plaintiff's  right  to  Judgm    i 
ages  was  absolute,  and     i 
even  if  admissible,  was  t<   i 

SALE. 

Fraud  of  buyer,  see  Decei 

rights  of  subsequei 

chaser,  see  Auction  and   ! 
Judicial  sales,  see  Judicia 
Of  realty,  see  Vendor  and  1 
Tax  sales,  see  Taxation,  1 
Warranty,  contract  of  inf 
What  constitutes,  see  Ba\ 

Action  for  price. 

1.  Plaintiff    purchased 
which  there  was  an  appli   i 
enL   Defendant  claimed  11  i 
the  manufacturer  to    pa 
Plaintiff  claimed  the  pric 
manufacturer,  and  that  b  i 
inventor  when  the  pates 
The  defendant  asked  the  ( 
the  jury  '^that  the  qucstio  i 
patent  of  the  coke-crushc  ' 
in  this  case,  and  that,  if  . 
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that  the  agreed  price  of  the  machine  was 
$500.  a  failure  to  obtain  a  patent  after- 
wards would  not  affect  the  contract." 
Held,  that  the  refusal  to  eive  each  instruc- 
tion was  not  error. —McKnight  y.  Mathews* 
<Pa.)  676. 

Besoission — ^Fraud. 

a.  On  the  trial  of  a  cause*  the  issue  being 
whether  the  vendee  had  purchased  certain 
goods  fraudulently,  the  eyidence  showed 
that  he  began  a  Jobbing  business  in  a  base- 
ment room  about  June  15,  1885.  and  on  Au- 
gust 21  St  bought  the  eoods  in  question, 
worth  $6,000.  to  be  paid  for  October  lOth; 
that,  before  July,  he  began  sending  floods 
to  an  auctioneer  for  sale,  and  so  contmued 
till  September  5th,  when  he  had  left  a  stock 
worth  1400  or  $500,  though  he  had  the 
weelL  before  a  stock  worth  $15,000;  that 
the  auction  sales  realized  over  $6,400:  that 
on  September  7th  he  withdrew  nearly  all 
of  his  bank  deposit;  and  that,  after  Sep- 
tember, the  busmess  was  conducted  in  his 
wife's  name.  JJM,  that  the  evidence 
tended  to  show  that  the  purchase  was 
fraudulent.— Hi^gins  y.  Lodge,  (Md.)  846. 

3.  Upon  the  trial  of  an  action  for  goods 
sold  and  delivered,  defendants  alleged  that 
they  were  induced  to  enter  into  the  con- 
tract by  the  false  representation  of  plain- 
tiff's agent  that  they  had  14  orders  for  the 
goods  m  defendants'  district,  which  orders 
they  would  transfer  to  defendants.  Some 
of  the  orders  were  forged,  and  others  con- 
ditional, but  the  evidence  did  not  cover  all 
the  14.  HM  that,  nevertheless,  having 
proved  a  fraudulent  misrepresentation  as 
to  a  material  fact,  defendants  were  entitled 
to  a  verdict.— Henkel  v.  Trubee,  (Conn.) 
722.» 

4  Suit  was  brought  to  compel  a  recon- 
veyance of  property  alleged  to  have  been 
obtained  through  false  representations  of 
defendant  as  to  the  solvency  and  success 
of  a  corporation  of  which  he  was  a  director, 
and  a  number  of  shares  of  whose  stock  bad 
been  the  consideration  of  the  conveyance. 
The  evidence  showed  that  the  stock  never 
had  any  market  value,  and  but  little  had 
ever  been  sold  for  an  actual  money  consid- 
eration. Most  of  it  had  been  transferred  to 
employes  in  payment  for  alleged  services, 
or  to  others  Gratuitously.  Defendant  owned 
more  than  half  of  the  stock,  for  which 
he  had  paid  nothing,  and  the  institution 
had  done  scarcely  any  business.  Nor  was 
it  at  the  time  of  the  conveyance  the  owner 
of  the  machinery  it  was  represented  to 
own,  though  some  time  afterwards  there 
was  a  pretended  purchase  thereof  from 
another  corporation  of  which  defendant 
was  director  or  manager.  Heid  sufficient 
evidence  of  fraud  upon  which  to  decree  a 
reconveyance.— Gray  y.  Robbins,  (N.  J.) 
800* 


Sales  on  oonditioii. 

5.  A  contract  for  the  sale  of  certain  goods 
stipulated  the  title  should  not  pass  until 
payment,  in  installments,  was  made  in  full. 
The  vendee  mortgaged  the  goods  to  vari- 
ous persons,  only  one  of  whom  had  notice 
of  the  contract.  The  property  passed  into 
the  hands  of  receivers,  and  the  vendors 
asserted  title,  and  asked  the  delivery  or 
value  of  the  goods.  HM,  the  vendor  could 
not  recover,  except  as  to  the  mortgagee 
having  notice  of  the  contract;  and  not  as 
against  him  in  this  case,  as  the  prayer  of 
the  petition  was  for  the  whole  property, 
and  directed  against  all  the  mortgagees.— 
Lincoln  v.  Quynn.  (Md.)848. 

6.  Where  a  contract  of  sale  stipulates  for 
payment  by  installments,  to  be  secured  by 
promissory  notes,  which  notes  the  buyer 
after  delivery  of  the  goods  refuses  to  give, 
the  seller  may  either  treat  the  contract  as 
broken,  and  sue  for  damages,  or  regard  it 
as  subsisting,  and  sue  for  each  installment 
as  it  falls  due.— Clarke  v.  Dill,  (Pa.)  82. 

7.  Where  it  was  stipulated  in  a  contract 
for  the  sale  of  goods,  payable  in  install- 
ments, that,  if  default  was  made  in  any  of 
the  credit  payments,  the  vendor  mi^ht  re- 
claim and  take  them,  and  that  all  pay- 
ments made  at  that  time  should  be  for- 
feited, held,  such  forfeiture  would  not  be 
enforced  by  a  court  of  equity.- Lincoln  v. 
Quynn,  (^.)  848. 

SCHOOLS  AND  SCHOOIr-DIS- 
TBICT& 

School  taxes. 

School  taxes  upon  unseated  lands  are  to 
be  collected  bv  the  counties  as  trusteed  for 
the  several  school -districts,  and  the  treas- 
urer is  entitled  to  receive  for  his  services 
on  behalf  of  the  county  **a  certain  amount 
per  cent,  on  all  moneys  received  and  paid 
out  by  him. " — County  of  Cameron  y.  Ship- 
pen  Tp.  School-Dist.,  (Pa.)  634. 

Bolre  Fadas. 

See  Judgment,  14. 

SET-OFF  ASTD  OOUSTBSBr 
GliAIM. 

When  allowable. 

1.  Defendant,  in  an  action  of  ieire/atiai 
to  revive  a  Judgment,  offered  certain  claims 
against  the  plaintiff,  being  unsettled  part- 
nership accounts,  as  a  set-off,  and  the 
court  instructed  the  jury  that  they  were 
not  available  as  a  ground  of  recovery 
against  the  plaintiff  in  this  proceeding. 
Held,  that  the  instruction  was  proper.— 
Jenkins  v.  Anderson,  (Pa.)  558. 
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2.  After  a  sale  by  the  sheriff  of  certain 
property,  the  original  owner  was  permitted 
by  toe  purchaser  to  remain  on  the  land  for 
a  certain  time,  on  consideration  of  a  note 
to  the  purchaser,  and  other  Talnable  con- 
sideration. In  an  action  on  the  note,  one 
of  the  defendants  offered  to  testify  that  he 
paid  certain  taxes,  while  the  tenant  of  the 
plaintiff,  under  and  by  plaintiff's  direction, 
but  his  offer  did  not  specify  that  tbey  were 
taxes  which  plaintiff  was  legally  bound  to 
pay,  and  nothinr  appeared  to  show  that 
they  were.  HM,  iu&X  the  evidence  was 
properly  rejected  as  irrelevant. — Hill  v. 
Traby,(Pa.)89. 

Sewera. 

See  Municipal  CuTporatiofu,  18-15. 

SHEBIFFS  AND  CONSTA- 
BLES. 

Liability  for  false  imprisonment,  see  Fal$$ 
Jmprtioiiment,  1. 

BeAisal  to  pay  over  money. 

Where  a  sheriff  refused  to  pay  into  court 
money  raised  upon  an  execution  on  a  judg- 
ment at  law,  upon  due  notice  in  behalf  of 
the  equitable  assignees  of  a  definite  part  of 
such  moneys,  the  court,  in  order  to  protect 
the  rights  of  the  assignees,  may  compel 
him  to  do  so.— Brown  v.  Dunn,  (S,  J.)  149. 

SFECOTC  FEBFOBHANOE. 
Decree,  bar  to  ejectment,  see  Judgment,  1. 

Iisohefl* 

1.  Defendant,  beinjr  a  part  owner,  sold 
aa  undivided  and  undetermined  one-tenth 
interest  in  certain  coal  land,  to  one  who 

?»aid  one-half  the  purchase  money,  bnt  re- 
used to  pay  the  balance,  and  did  noth- 
ing for  eight  years,  wben  his  assignee  in 
bankruptcy  sued  for  specific  performance. 
A  railroad  had  been  built,  and  coal  mines 
opened  on  some  of  the  lands,  which  had 
greatly  enhanced  in  value.  Held,  that 
neither  the  circumstances  of  the  case,  nor 
the  conduct  of  the  purchaser,  was  such  as 
to  entitle  plaintiff  to  relief  in  equity.— 
Ruff's  Appealt  (Pa.)  658. 

Partiee. 

2.  M.  entered  into  a  contract  for  the  pur- 
chase of  land  of  A.  B.  paid  A.  the  consid- 
eration money;  it  being  agreed  between 
the  parties  that,  when  A.  conveyed  to  M., 
B.  should  receive  a  mortgage  on  the  prop- 
erty for  the  money  advanced.  In  a  bill  by 
the  heirs  of  M.  for  specific  performance. 
)ield,  that  B.  was  a  necessary  party.— Ap- 
peal of  Alexander,  (Pa.)  88. 


Decree. 

8.  A  building  contract  provided  that 
upon  final  settlement  the  contractor  was  to 
take  in  payment  two  houses  at  a  fixed  value; 
and  the  contractor,  before  completing  the 
contract,  and  with  the  knowledgpe  of  the 
owner,  but  without  his  assent  to  Uie  price, 
agreed  to  convey  one  of  the  houses  to  a 
third  person;  and.  by  reason  of  the  con- 
tractor's failure  to  complete  the  contract, 
the  balance  due  was  not  equivalent  to  •  he 
value  put  upon  the  houses  in  the  contract. 
In  an  action  by  the  owner  against  mechan- 
ics' lien  claimants,  to  settle  to  whom  the 
balance  should  be  paid,  held,  that  a  con- 
veyance of  the  house  will  be  decreed  in 
accordance  with  the  agreement,  condi- 
tioned that  such  third  person  pay  the  dif- 
ference between  the  amount  paid  by  him 
to  the  contractor  under  the  agreement  to 

Surchase  and  the  value  of  the  bouse  as 
xed  by  the  buildinc:  contract. — ^McPherson 
V.Walton.  (N.J.)  21. 

4.  A.  contracted  to  sell  certain  lands  to 
M.,  reserving  to  himself  certain  mining 
privileges  After  the  death  of  M.,  and  be- 
fore the  conveyance  of  the  land.  A.  wrote 
to  M.'s  heirs  offering  $100  "in  lieu  of  my 
omission  to  reserve  the  coal  in  the  bottom 
lands. "  A.  finally  tendered  a  deed  in  sub- 
stantial compliance  with  the  terms  of  the 
original  contract  Held,  that  what  was 
said  in  the  letter  was  merely  an  expression 
of  opinion,  and  could  not  control  the  mean- 
ing of  the  language  of  the  contract;  and 
that  the  conveyance  should  be  made  in  ac- 
cordance with  the  intent  of  the  contract. — 
Appeal  of  Alexander,  (Pa.)  88. 

STATES  AND  STATE  OFFI- 
CEBS. 

Condemnation  of  land  by  state,  see  Emi- 
nent Domain,  1. 

GoTemor — ^Power  to  appoint  inves- 
tigating commission. 
The  governor  of  the  state  of  Rhode  Isl- 
and has  power  to  appoint  or  employ  others 
to  make  inquiry  for  him,  and  report  the 
facts,  upon  charges  made  of  malfeasance 
and  non-feasance  in  the  management  of  the 
state  prifion.  etc.,  but  they  would  not  bo 
"ofilcers."  within  the  meaning  of  Pub.  St. 
R.  I.  c.  2S,  ^  5.  They  could  not  administer 
oaths  or  summon  witnesses,  and  compel 
them  to  testify,  or  punish  them  for  con- 
tempt—In re  Investigating  Commission, 
(R.  L)  429. 

STATUTES. 

Repeal  by  constitution,  see  Conetiiutionul 

',  5. 
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Amendment. 

It  is  Dot  necessanr  in  legislation  amend- 
ing Btatates,  to  set  forth  the  amended  stat*- 
ute,  and  also  the  statute  as  it  was  before 
amendment.  The  mischief  to  be  remedied 
by  the  constitutional  amendment  does  not 
require  it,  nor  does  the  language  of  the  con- 
stitution. It  is  sufficient  to  set  forth  the 
amended  act  in  full.— State  ▼.  American 
Forcite  Powder  Manuf'g  Co.,  (N.  J.)  127. 

BXTBBOaATION. 

Of  insurer  to  lien  of  mortgage,  see  J^utir- 
anc4,  15. 

Payment  by  third  party. 

1.  A  married  woman  gave  her  debtor  his 
note  for  $866.  which  she  owned,  on  condi- 
tion that  he  pay  her  note  of  $1^  at  a  bank, 
and  a  note  of  her  husband  for  $1,000,  which 
he  had  indorsed.  The  debtor  had  a  mort- 
gage given  by  the  husband  as  security  for 
the  indorsement,  which  had  been  conveyed 
to  trustees  for  the  benefit  of  creditors. 
Held  that,  in  absence  of  an  agreement,  she 
was  not  subrogated  to  the  interest  of  her 
debtor  in  the  mortgage.— Troxall  v.  Silrer- 
thorne,  (N.  J.)  684.* 

2.  One  8.  gave  to  her  debtor  his  note, 
which  she  owned,  for  $^66.  on  condition 
that  he  pay  her  note  for  $125,  and  her  hus- 
band's note  for  $1,000,  which  he  had  in- 
dorsed. A  moTig8.ge  made  by  her  husband, 
as  security  for  the  indorsement,  had  been 
assigned  to  trustees  under  an  agreement 
that  from  the  proceeds  of  foreclosure  they 
should,  after  paying  a  small  note,  pay  the 
balance  to  the  indorser,  if  he  paid  tne  note. 
Jield,  that  any  balance  he  received,  after 
repaying  any  money  he  paid  out  on  the 
two  notes,  belonged  to  S.— Id. 

Bights  of  sureties. 

8.  The  sureties  upon  a  note  given  by  a 
married  woman  for  money  borrowed  for 
repairs  to  her  separate  estate,  which  is  not 
binding  upon  her.  having  paid  the  same, 
are  merely  subrogated  to  the  rights  of  the 
holder,  and  are  not.  therefore,  entitled  to 
recover  from  the  married  woman.— Sellers 
V.  Heinbaugh.  (Pa.)  550. 

Voluntary  payment. 

4.  In  an  action  to  enforce  a  claim  against 
the  estate  of  a  decedent,  the  evidence 
showed  that  plaintiff  voluntarily  paid  the 
undertaker's  bill  for  the  burial  of  the  de- 
cedent, and  took  no  assignment  or  any- 
thing to  show  that  the  payment  was  in- 
tended otherwise  than  as  an  absolute  dis- 
charge of  the  debt.  Afterwards  he  asked 
to  be  subrogated  to  the  rights  of  the  un- 
dertaker, ue.d,  that  having  voluntarily 
paid  the  debt  of  another,  he  was  not  en- 
titled to  the  relief  asked.— Fay  v.  Fay.  (K. 
J.)122.» 


SUBFAOB  WATER. 

Duty  to  provide  for,  see  Bailroad  Oawtpa^ 
nut,  8. 

Obstruction. 

1.  Def endanU  erected  a  tight  board  fence 
between  their  lot  and  plaintiffs',  whereby 
the  surface  water  from  plaintiffs'  lot  was 
stopped  from  flowing  on  theirs.  The  fence 
was  Duilt  in  part  on  a  portion  of  the  divis- 
ion  line  which  was  to  have  been  fenced 
bv  plaintifliL  BM,  that  defendants  had  a 
right  to  erect  a  perfect  barrier  to  the  sur- 
face water,  and  it  was  not  modified  by  the 
agreement  as  to  the  portion  of  the  fence  to 
be  build  by  plaintiffs.— Chadeayne  v.  Rob- 
inson. (Conn.)  692. 

2.  If  a  railroad  company  closes  a  nsnal 
outlet  for  surface  water,  raising  the  bed  of 
a  street,  and  constructs  another  outlet  of 
insufficient  capacity  to  carry  the  water 
likelv  to  be  in  it.  it  is  liable  for  damages  to 
contiguous  property  occasioned  thereby. — 
Philadelphia,  W.  ib  B.  R  Co.  v.  Davis, 
(Md.)822. 

8.  In  an  action  for  damages  to  plaintiff's 
house  by  defendant  having  obstructed  or 
altered  the  outlet  for  surface  water,  an  in- 
struction that,  ''if  the  Jury  find  the  con- 
struction or  alterations  of  plaintiff's  house 
were  sufficient  to  cause  the  injury,  plain- 
tiff is  not  entitled  to  recover. "  assumes 
that  such  construction  or  alterations  actu- 
ally did  cause  the  injury,  and  was  properly 
modified  by  adding,  in  effect,  "unless  the 
jury  find  that  the  in  Juries  were  caused  by 
acts  of  the  defendant. " — ^Id. 

4.  In  an  action  for  damages  for  the  over- 
flow of  water  caused  by  defendant's  neg- 
lect to  construct  a  proper  drain,  the  evi- 
dence showed  that  the  surface  water  was 
obstructed  by  defendant's  plank-road  so 
that  it  flowed  through  a  culvert  upon  plain- 
tiff's premises;  that  when  plaintiff  bought 
the  premises  she  had  filled  up  an  old  quarry 
where  the  water  formerlv  flowed,  and  had 
constructed  a  road  that  changed  somewhat 
the  flow  of  the  surface  water.  Defendant 
asked  the  court  to  instruct  the  Jui^  that 
plaintiff  had  herself  obstructed  the  flow  of 
the  water  and  caused  the  injury  for  which 
the  action  was  brought.  BM  properly  re- 
fused.—Plank-Road  Co.  V.  McCloy,  (Pa.) 
819.  t 

5.  The  evidence  tended  to  show  that, 
after  plaintiff  bought  the  premises,  the  cul- 
vert under  defendant's  plank-road  was 
made  larger  or  the  drainage  above  changed 
so  that  more  water  than  usual  flowed  over 
plain tifTs  land.  The  court  charged  the 
jurv :  **The<}ue8tion  of  fact  then  is.  is  there 
an  increase  in  that  culvert  &r  change  in  the 
drainajp^  above,  bv  which  a  larger  quan- 
tity of  water  is  thrown  on  her  lot  than 
formerly  ?  *    Beid  not  errors — ^Id. 
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TAXATION. 

Ck>n8titQtioiial   power,   fee    CanstUvtiona^ 

Law,  5-7. 
Municipal,   see    Munidpal    Corparationi, 


Of  railroads,  see  Railroad  CampaniM,  7-12. 
School  taxes,  see  SehooU  and  Sehool-Du- 
meu, 

Szomptioii. 

1.  Hie  relator's  charter  proTides  '*that 
the  premises  •  •  •  and  flztaresof  said 
cemetery  shall  not  he  subject  to  any  as- 
sessments ♦  ♦  •  unless  •♦♦  or- 
dered by  the  ♦  •  *  freeholders  of  the 
county  of  Essex.  *  MM,  not  to  be  a  con- 
tract with  the  state,  but  a  delegation  by  the 
legislature  to  a  subordinate  public  body  of 
the  power  to  tax  the  cemetery,  and  repeal- 
able.— State  V.  City  of  Newark,  (N.  J.)  147. 

2.  The  New  Jersey  act  of  April  4, 1878. 
p.  029,  providing  "that  •  •  *  land  •  •  ♦ 
in  the  city  of  Newark,  owned,  ♦  ♦  » 
or  which  may  hereafter  be  owned  *  •  • 
or  Tested  in,  any  society  ♦  »  ♦  now  ex- 
isting in  said  city,  under  whatever  charter 
or  act,  »  »  »  shall  *  *  *  be  subject 
to  and  liable  for  *  *  *  assessments  for 
street  openings,  and  all  *  *  *  local  im- 
provements in  said  city.  *  •  •  the  same 
and  as  fully  as  property  owned  by  individ- 
uals, *  *  *  anv  exemption  or  provis- 
ion *  ♦  ♦  in  the  charter,  ♦  ♦  ♦  or 
In  an^  supplement  thereto,  to  the  contrary 
notwithstanding,  **  operates  as  a  repeal  of 
any  exemption  whicn  might  exist.— Id. 

3.  The  defendant,  Mercantile  Library 
Association  of  Pittsburgh,  owned  stores 
^hich  the  act  of  April  18, 1864,  ecempted 
from  taxation.  The  constitution  of  1874. 
art.  9,  §1,  provided  that  «*  ♦  ♦  the  gen- 
oral  assembly  may,  by  general  laws,  ex- 
ompt  from  taxation  public  property  held 
for  public  purposes,  »  »  ♦  and  institu- 
tions of  purely  public  charitv.  *  •  ♦  All 
laws  exempting  property  from  taxation 
other  than  the  property  enumerated  shall 
be  void.  *'  Held,  that  the  statute  exempt- 
ing its  property  was  rendered  void  by  the 
adoption  of  the  constitution.-— Mercantile 
Library  Hall  Co.  ▼.  City  of  Pittsburgh, 
<Pa.)(W7. 

4.  A  supplement  to  the  act  of  incorpora- 
tion of  the  Wagner  Free  Institute  of  Sci- 
on ce  provided  **that  the  cabinet  collection 
and  lot  of  ground  on  which  it  is  erected, 
l>elonging  to  the  said  institution,  with  any 
gifts,  bequests,  or  endotcments^  shall  be  ex- 
ompt  from  taxation. "  The  corporation  was 
also  authorized  to  accept  a  deed  for  certain 
real  estate  conveyed  to  it,  and  "to  hold  the 
premises  and  property  therein  mentioned, 
including  all  endowments  at  any  time  to  be 
made  to  the  said  corporation.  '*  subject  to 
the  conditions  therein  mentioned.    Subse- 


quently other  real  estate  was  conveyed  to 
the  corporation  as  a  gift,  the  rents  from 
which  were  used  for  its  purposes  under  the 
original  charter.  Beid,  that  such  real  es- 
tate was  not  a  gift,  bequest,  or  endowment 
which  was  exempt  from  taxation  within 
the  terms  of  said  act.*— Appeal  of  Wagner 
Free  Institute  of  Science,  (Pa.)  402. 

Assessment. 

6.  The  evidence  on  a  claim  of  overvalua- 
tion of  lands  for  taxation  was  that  they 
were  worth  from  $10,500,  the  lowest  esti- 
mate, to  $22,000,  the  highest  estimate.  The 
assessor  valued  them  at  $14,000.  lUld,  that 
the  evidence  was  not  sufficient  to  over- 
throw the  presumption  in  favor  of  the  cor- 
rectness of  the  assessor's  valuation. — State 
y.  Hawkins,  (N.  J.)  265. 

6.  Revision  N.  J.  p.  1149.  §  56.  proyldes 
that  if  any  person  shall  be  assessed  at  too 
low  a  rate,  the  commissioners  of  appeals 
in  cases  of  taxation  may,  on  complaint  and 
after  notice  to  the  parties,  and  a  due  exam- 
ination of  the  matter,  increase  the  assess- 
ment. Held,  that  payment  of  the  tax  as 
levied  by  the  assessor  before  the  time  ap- 
pointed for  the  commissioners  to  meet,  does 
not  take  from  the  commissioners  the  right 
to  increase  the  valuation,  but  the  money 
thus  paid  should  be  credited  on  the  taxes  as 
increased.— State  v.  Jersey  City,  (N.  J.) 848. 

7.  When  a  bridge  owned  by  a  corpora- 
tion was  duly  declared  a  county  bridge,  the 
surplus  of  the  damages  assessed  over  the 
amount  of  capital  stock,  which  was  divided 
among  the  stockholders,  was  !n  the  nature 
of  profits,  and  a  proper  measure  of  the  tax 
upon  the  capital  stock.  —  Matson's  Ford 
Bridge  Co.  v.  Commonwealth.  (Pa.)  818. 

8.  Where  an  assessment  was  made  upon 
land  of  a  cemetery  company  fronting  on  a 
highway,  and  it  appeared  that  a  greater 

Kart  of  the  same  haa  been  conveyed  in  fee 
efore  the  assessment,  held,  that  the  ceme- 
tery company  having  no  beneficial  interest 
in  the  part  conveyed,  the  assessment  was 
erroneous  and  would  be  corrected  under 
the  New  Jersey  act  of  March  23,  1881. — 
State  y.  City  of  Newark,  (N.  J.)  147. 
Collection. 

9.  Pennsylyania  act  June.  1885.  provides 
for  a  general  system  of  levying  ana  collect- 
ing taxes  throughout  the  state,  but  not  to 
apply  to  any  taxes  collected  by  a  local  law. 
Act  April  21.  1869.  (P.  L.  67.)  provides  a 
method  of  collecting  taxes  in  certain  parts 
of  the  state.  Held,  that  it  was  not  repealed 
by  the  act  of  1885.~£yans  v.  Phillipi,  (Pa.) 

10.  A  tax- warrant  was  regularly  and  le- 
gally issued,  and  commanded  the  collector 
to  make  the  taxes  by  a  sale  of  the  goods 
and  chattels  of  the  delinquents.  Under 
the  warrant  the  collector  advertised  for 
sale  the  lands  of  the  delinquents.    Held 
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that,  thoagh  this  proceedini^  wm  unwar- 
ranted on  the  part  of  the  collector,  and 
might  haye  been  entirely  disregarded  by 
the  delinquents,  it  did  not  render  the  tax- 
warrant  void. --State  y.  Hawkins,  (N.  J.) 
265. 

11.  Where  the  description  of  lands  in  the 
assessor's  duplicate  is  correct,  a  tax  upon 
such  lands  will  be  maintained,  although 
the  warrant  is  to  make  the  taxes  by  a  sale 
of  personal  property,  and  contains  no  de- 
scription of  the  lands  whatever.— Id. 

TENANOT  nr  COMMON  AND 
JOINT  TENANTS. 

See,  also,  Partition, 

^  Rights   and  remedies  itU&r  «d,  see,  also, 
Martgagea,  10. 

Rights  and  remedies  inter  se. 

1.  Defendant  let  a  farm  on  shares  to 
plaintiff,  who  agreed  not  to  sell  any  part 
of  the  crops,  and  to  manage  the  same  to 
the  best  interests  of  both  parties,  and  at  a 
given  date  and  at  stated  times  thereafter  to 
pay  defendant  one-half  the  profits  realized 
to  such  date.  Held,  they  were  tenants  in 
common,  and  plaintiff  could  not  recover 
the  proceeds  of  an  undivided  moiety  of  the 
crop,  taken  and  sold  by  defendant  without 
consent.  —  Connell  v.  Richmond.  (Conn.) 
852.» 

2.  By  the  terms  of  a  lease  the  lessee  was 
to  pay  the  lessor,  "one-half  the  amount  of 
all  sales  from  the  farm."  Held,  that  the 
tenancy  in  common  would  not  prevent  the 
lessor  from  recovering  money  for  crops 
sold;  and  an  ordinary  suit  for  the  recovery 
of  money  was  the  proper  remedy,  and  not 
an  action  of  account. — Richmond  v.  Con- 
nell, (Conn.)  858. 

Conveyance  by  tenant  in  common. 

8.  The  owner  of  a  fractional  part  of  the 
reversionary  interest  in  a  life-estate  con- 
veyed the  whole  of  the  estate,  by  metes 
and  bounds,  to  another,  in  fee  under  a  gen- 
eral warranty.  The  grantee  and  his  suc- 
cessors had  remained  in  exclusive  posses- 
sion for  more  than  20  years  when  the  ioint 
owner  of  the  reversionary  estate  sought  to 
recover  his  interest  of  them.  Hstd,  that 
the  possession  of  defendants  under  the 
deed  of  the  whole  estate  in  fee  was  adverse 
to  the  title  and  possession  of  the  co-ten- 
ant, and  amounted  to  a  disseizin.— Rutter 
V.  8mall,  (Md.)  698. 

Tender. 

Effect,  see  Costs, 

TOWNS. 

See,  also,  Highways;  Poor  and  Poor  Laws; 
tkhooU  and  School- Districts, 


Settlement  of  sapervlsors'  accounts,  see 

Appeal^  4. 

Liabilities  for  torts  of  agent. 

The  plaintiffs  brought  action  to  recover 
damages  caused  b^  the  overflow  of  water 
produced  bv  a  bridge  pot  up  by  defend- 
ants under  tne  direction  of  their  supervisor. 
Held,  that  a  municipal  corporation  is  not 
liable  for  damages  caused  by  an  honest 
mistake  of  Judgment  made  by  a  public  offi- 
cer in  the  discharge  of  his  duty. — Sliieb  v. 
Township  of  ColUer,  (Pa)866L 

TRADE-MABKS. 

Abandonment— Alteration. 

1  Where  by  an  amicable  arrangement, 
the  children,  at  the  death  of  the  father, 
had,  prior  to  anv  one  else,  appropriated  to 
their  use  a  symbol  or  device  used  by  the 
father  as  a  trade-mark  for  stamping  butter. 
held,  that  its  use  by  the  several  member*  of 
the  family  did  not  destroy  its  distinctive 
features,  and  leave  it  open  to  public  use- 
Appeal  of  Pratt.  (Pa.)  878. 

2.  A  trade-mark,  the  use  of  which  began 
in  1810,  was  relinquished  by  the  owner  in 
1881,  to  his  son.  At  the  son's  death,  in 
1863,  an  arrangement  was  made  among  his 
four  children  by  which  each  should  use  the 
trade-mark,  by  placing  their  individual 
names  thereon,  in  place  of  their  grand- 
father's, as  previously  used.  Held,  an  in- 
junction to  restrain  the  similar  use  of  it  by 
a  stranger  would  be  sustained. — IdL 

TBESPASa 

By  animkls,  see  Animals. 

Byldenoe. 

1.  Plaintiff  in  an  action  of  trespass  7.  c. 
introduced  an  agreement  of  sale  running 
to  him  and  another,  who  did  not  execute 
it,  and  who  disclaimed  any  interest  under 
it.  Held,  it  was  admissible  to  show  an 
equitable  title  to  the  land  in  him  sufficient 
to  sustain  the  action.— Arnold  v.  PfouU, 
(Pa.)  871. 

2.  In  an  action  of  trespass  quare  dav^um 
Asgit,  plaintiff  has  the  right  to  rebut  the 
testimony  offered  by  defendants  as  to  the 
location  of  the  land.— Id. 

8.  In  an  action  of  trespass  quare  elausum 
fregU,  plaintiff  introduced  testimony  to  es- 
tablish a  certain  boundary  line.  Held,  that 
defendants  must  introduce  all  their  testi- 
mony to  establish  another  line  in  chief, 
and  not  reserve  a  portion  of  it  for  rebut- 
tal.—Id. 

4.  In  an  action  before  a  Justice  of  the 
peace  to  recover  damages  for  the  destruc- 
tion of  growing  trees,  the  plaintiff,  upon 
proof  of  his  possession  of  the  premises,  is 
entitled  to  be  regarded  prima  faeio  as  the 


Digitized  by 


Google 


INDEX. 


961 


•ener  and  to  show  the  value  of  the  trees 
BBtroyed.— State  ▼.  Stenner,  (N.  J.)  181. 

TBIAIi. 

ee,  also,  Ntm  Trial 

a  criminal  cases,  see  Oriminal  Law,  2-4). 

^erdict,  construction,  see  Costs. 

Conduct  of  trial. 

1.  To  allow  the  Jury  to  take  the  plead- 
agrs  to  the  Jury- room  is  in  the  discretion 
f ^the  court,  and  a  refusal  to  permit  them 
o  do  BO  18  not  subject  to  reyiew. — Hitch- 
DS  V.  Town  of  Frostburg,  (Md.)  836. 

2.  After  the  rulings  upon  the  instructions 
sked,  counsel  proposed  to  read  the  decla- 
at  ion  to  the  Jury,  for  the  purpose  of  call- 
Qg  their  attention  to  the  testimony,  or  sup- 
porting the  allegations,  and  that  plaintiffs 
v^ere  therefore  entitled  to  recover.  Beid 
hat.  as  such  a  step  would  constitute  an  ap- 
>eal  from  the  court  to  the  Jury,  the  court 
>roperly  refused  to  permit  U.— Id. 

oteception  of  eYldence. 

8.  An  offer  of  evidence  must  of  itself  dis- 
close all  the  facts  which  are  necessary  to 
jetablish  its  admissibility.—Hill  v.  Truby, 
Pa.)  89. 

[nstruotiona. 

4.  On  the  trial  of  an  action  for  trespass 
J.  c.  for  mining  coal  on  plaintiffs'  location, 
be  latter,  after  admitting  the  correctness 
>f  certain  plats  in  evidence,  proved  that 
he  places  of  the  alleged  trespass  were 
'  also  within  the  lines  of  defendant's  tract, " 
*  and  where  the  two  said  tracts  lie  foul  of 
;acfa  other  as  located  on  the  plats. "  Held, 
hat  an  instruction  assuming  that  state  of 
facts,  given  on  defendant's  request,  was 
lot  erroneous.— Koch  v.  Maryland  Coal 
Jo.,  (Md.)  700. 

5.  Where  a  party  presents  certain  hypo- 
hetical  facts  to  the  court  which  there  is 
)vidence  to  sustain,  and  requests  the  in- 
itruction  of  the  court  upon  the  effect  of 
hose  facts  if  believed  by  the  jury,  it  is  er- 
*or  for  the  court  to  charge  simply  that  the 

Siestion  is  one  of  fact  for  the  Jury,  and 
at  its  weight  is  entirely  for  them.  The 
>arty  is  clearly  entitled  to  an  affirmance  or 
lenialof  the  propositions  of  law  submitted 
)y  him.— Kraft  v.  Smith,  (Pa.)  870. 

6.  The  court  instructed  the  Jury  that  he 
^ve  them,  with  some  regret,  the  law  as 
aid  down  by  the  supreme  court,  that,  in  a 
wit  for  breach  of  promise,  the  birth  of  a 
shild  might  not  be  proved,  to  aggravate 
ihe  damages.    He  further  told  them  they 

Eight  consider  all  the  circumstances;  the 
sgrace,  the  feelings  of  misery,  apart 
l^om  the  child  being  born;  and  made  many 
llmilar  comments.  Held,  that  a  Judge 
ibould  not  tell  the  jury  that  he  regrets  the 
itate  of  the  law,  or  practically  take  away 
V.llA.— 61 


all  its  effect  by  observations  which  inflame 
the  Jury  into  disregarding  it— McFadden 
V.  Reynolds,  (Pa.)  m 

7.  it  is  not  error  for  the  court,  when  in- 
structing  a  Jury,  to  speak  of  the  testimony 
of  one  party  to  the  action  as  uncorrobor- 
ated.—Lillibridge  V.  Barber,  (Conn.)  860. 

8.  Where  it  was  objected  tnat  the  court 
erred  in  answers  to  plaintiff's  points,  and 
it  appeared  that  the  points  were  based 
upon  an  assumption  of  facts,  the  truth  or 
falsity  of  which  was  for  the  jurv,  and  were 
relevant,  and  disclosed  fully  the  facts  as- 
sumed, and  the  law  was  stated  as  upon  a 
finding  of  these  facts  by  the  jury:  held 
not  error,  as  the  opinion  of  the  court  could 
have  no  weight  with  the  Jurors,  unless  the 
facts  assumed  were  in  their  Judgment  es- 
tablished by  the  proof  s.—Bret£  v.  Diehle, 
(Pa.)8»8. 

9.  Where  there  are  disputed  facts,  or 
facts  from  which  others  may  or  may  not 
be  inferred,  the  court  should  submit  them 
all  to  the  Jury  without  instruction  as  to 
what  inferences  they  should  accept  or  re- 
ject; but,  when  no  reasonable  construction 
would  entitle  defendant  to  a  verdict,  the 
court  may  ffive  binding  instructions  for 
plaintiff.— May nard  v.  Lumberman's  Kat. 
Bank.  (Pa.)  m. 

10.  The  court,  in  charging  the  iury, 
made  an  arithmetical  calculation  of  the 
amount  due  one  of  the  parties,  but  ex- 
pressly char>ced:  "I  only  give  these  sug- 
gestions, and  I  do  not  intend  to  indicate  to 
yon  that  you  should  take  them,  but  they 
are  only  suggestions  of  the  way  you  may 
look  at  it;  not  the  way  you  must  look  at 
it  That  is  exclusively  for  you. "  Held,  no 
error.- Curry  v.  Curry,  (Pa.)  188. 

11.  Upon  the  audit  of  the  accounts  of  A. 
and  B,.  road  commissioners,  A.  was  en- 
titled to  certain  credits,  for  which  B.  ob- 
tained credit  in  his  account  upon  his  prom- 
ise to  repay  the  same  to  A.  A.  afterwards 
brought  suit  against  B.  to  recover  the 
amount  of  these  credits,  B.  having  failed 
to  repay  him.  Upon  the  trial,  A.  testified 
as  above,  and  B.  contradicted  hie  testimony 
entirely.  Held,  that  the  question  was  one 
of  fact  for  the  Jury,  and  was  properly  sub- 
mitted to  them.— Hoop  v,  Anderson,  (Pa.) 
544. 

Verdiot. 

12.  In  a  suit  to  recover  money  won  at 
"casino,"  the  Judge  charged  the  jury  to 
disregard  a  '"poker"  game  previously  had 
between  the  parties.  The  verdict  showed 
that  the  jury  disregarded  the  instruction. 
The  court  refused  to  receive  the  verdict. 
Held  correct.— Newell  v.  Wilgus,  (Pa.)  865. 

18.  In  an  action  brought  by  a  city  attor- 
ney to  recover  for  services  performed  for 
the  city  outside  of  his  duties  as  such  offi- 
cer, the  court  instructed  the  Jury  to  render 
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a  Y^rdict  for  the  plaintiff,  subject  to  three 
questions  of  law  reserved,  without  a  find- 
ing of  facts  or  an  agreement  of  the  parties. 
Held  that,  since  the  questions  were  re- 
served upon  the  whole  evidence,  there  was 
no  error  in  not  requiring  a  finding  of  facts. 
—Hays  V.  City  of  Oil  City,  (Pa.)  68. 

TBOVEB  AND  OONVEBr 
SION. 

Estoppel  to  claim  ownership,  see  Eitop- 

Property  taken  by  officer  from  person  ar- 
rested, see  Arrest, 

When  lies. 

Trover  will  lie  against  a  defendant,  alleg- 
ing himself  to  be  one  of  two  Joint  owners  of 
certain  personal  property,  by  the  vendee 
of  the  other  Joint  owner,  when  defendant 
is  estopped  from  claiming  his  ownership. 
— Garber  v.  Doersom,  (Pa.)  777. 

TRTTSTS. 

In  fraud  of  creditors,  who  may  attack,  see 

Execution,  8. 
Misappropriation  of  trust  funds  in  bank, 

liability  of  bank,  see  Banks  and  Banking. 
Rights  of  beneficiaries,  see  Mortgages,  7. 
Trustee  as  a  witness  to  transactions  with  a 

deceased  cestui  que  trust,  see  Witness,  8. 

BesTiltlng  trusts. 

1.  A  husband  bought  land,  paying  for  it 
in  part  with  his  wife's  money.  This  land 
he  sold,  and  bought  other  land,  his  wife 
Joining  with  him  in  the  sale.  Held,  that 
there  was  no  resulting  trust  giving  the  wife 
a  claim  on  the  land  last  purchased.— Jen- 
nings V.  Longdon,  (Pa.)  218.* 

2.  An  oral  agreement  to  purchase  for 
another  at  a  bona  fide  sheriff's  sale  will  not 
of  itself  raise  a  trust.  Fraud  at  the  time 
of  the  sale,  or  the  payment  of  the  purchase 
money  is  necessary,  and  a  bill  in  equity 
which  seeks  to  establish  a  trust  in  a  t>erson 
who  has  purchased  at  a  sheriff's  sale,  but 
does  not  state  facts  bringing  the  complain- 
ant within  those  rules,  is  not  sufficient. — 
Appeal  of  McCall.  (Pa.)  206.* 

8.  A  parol  agreement  by  a  purchaser  of 
real  estate  at  a  sheriff's  sale  to  hold  the 
same,  and  to  convey  it  to  defendant  in  ex- 
ecution, whenever  he  shall  repay  to  the 
purchaser  his  advances,  does  not  raise  a 
resulting  trust  enforceable  within  the  pro- 
viso of  the  Pennsylvania  act  of  April  22. 
1866,  §  4,  (P.  L.  588.)  unless  fraud  is  clearly 
shown  to  have  been  perpetrated  upon  the 
defendant  in  the  execution  at  the  time  of 
the  sale.  In  such  case  only,  can  a  trust  ex 
mdUfieio  arise,  the  evidence  to  establish 
which  must  be  clear,  explicit,  and  unequiv- 
ocal.—Kraft  V.  Smith,  (Pa.)  87a 


4.  After  a  wife  has  joined  her  husband 
in  an  assignment  for  the  benefit  of  credit- 
ors, and  the  property  so  assigned  has  been 
sold,  and  the  creditors  paid  from  the  pro- 
ceeds, it  is  too  late  for  the  wife  to  assert  a 
claim  on  the  property  so  assigned  for  a  re- 
sulting trust  for  money  of  hers  given  in 
payment  for  the  property.  —  Jennings  v. 
Longdon.  (Pa.)  212. 

Eatabllshment. 

ft.  Parol  evidence  is  not  admissible,  un- 
der the  statute  of  frauds,  to  prove  a  trust 
by  a  grantee  to  reconvey  the  property  to 
the  grantor.  Particularly  is  this  true  where 
the  elements  of  fraud  or  illegality  are  pres- 
ent in  the  agreement. — Slocum  v.  Wooley, 
(N.J.)  284. 

Enforcement. 

8.  Certain  heirs,  for  the  purpose  of  real- 
izing a  profit  from  land  left  by  their  ances- 
tor, purchased  the  same  from  the  execu- 
tors, giving  a  mortgage  for  the  purchase 
price,  formed  a  corporation,  and  chose  de- 
fendants as  trustees  to  carry  out  the  object 
of  the  corporation,  which  was  to  parcel  the 
land,  and  sell  it  in  residence  lots.  After  a 
certain  number  of  lots  had  been  sold,  and 
about  one-fourth  of  the  mortgage  paid  off, 
the  trustees  ceased  active  efforts  to  sell  the 
land,  and  the  sales  stopped,  in  consequence 
of  which  the  interest  on  the  mortgage  fell 
due,  and  was  not  paid.  The  execntors  of 
the  estate  foreclosed  the  mortgage,  and  de- 
fendant trustees  were  purchasers  at  the 
foreclosure  sale.  HM,  that  the  bona  fidm 
of  the  trustees  was  sufficiently  question- 
able to  Justify  the  court  in  continuing  the 
injunction  which  had  been  granted  staving 
the  sale  of  the  land  by  the  trusteea,  and  ap- 
pointing a  receiver  of  the  property. — ^Ra- 
leigh v.  Fitzpatrick.  (N.  J.}  1. 

7.  In  the  action  to  set  aside  the  transfer 
of  title  to  the  trustees,  the  executors  who 
foreclosed  the  mortgage  were  not  neces- 
sary parties.— Id. 

8.  Complainant,  one  of  the  heirs,  ahonid 
not  be  required,  as  a  condition  precedent 
to  granting  him  relief,  to  repay  def  endania 
the  amount  expended  by  them  at  the  fore- 
closure sale,  when  it  appeared  tb.at  he  did 
not  possess  the  financial  ability  to  do  sa 
— Id. 

9.  Nor  should  complainant  be  requiR>i 
to  give  bond  to  indemnify  detendaae 
against  loss,  by  reason  of  any  subaequest 
failure  of  the  parties  to  realize  tb.e  suDaou*- 
of  money  invested  by  defendants  in  U^ 
property.  —Id. 

10.  The  proper  relief  was  not  to  dedsn 
the  trust  as  it  existed  before  the  f ored^^ 
ure  sale,  and  thus  give  the  trustees  it: 
power  of  sale  and  disposition  of  the  lancs. 
Their  former  management  of  tlxe  proper.? 
afforded  the  court  a  reason  for  t&king  coa- 
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Xt6\  of  it,  and  the  Mine  reaBon  called  for  a 
continuance  of  such  control. — ^Id. 

11.  Complainant  was  not  bound,  in  law 
or  equity,  to  accept  the  offer  of  defendants, 
either  to  buy  his  interest  in  the  property, 
or  to  sell  their  own  to  him.—- Id. 

12.  The  fact  that  the  fraudulent  acts 
charged  against  defendants  were  fully  an* 
swered  by  them,  and  their  answers  were 
not  contradicted  in  anyway,  except  by  the 
testimony  of  complainant,  did  not  call  for 
a  dissolution  of  the  injunction,  as  the  court 
might  feel  itself  bound  to  retain  the  prop- 
erty under  its  control  for  the  purpose  of 
effecting  the  design  of  the  parties  who  da- 
clared  the  trost.*-ld. 

18.  Complainant  was  not  estopped  from 
disputing  the  validity  of  the  foreclosure 
sale  by  iSlowing  it  to  oe  made  withont  ob- 
jection, and  afterwards  accepting  from  the 
executors  a  payment  of  a  portion  of  this 
money,  as  Income  due  him  under  the  will 
of  his' father.— Id. 

Trustees. 

14.  A  trustee  paid  with  trust  money  a 
debt  which  he  owed  in  another  capacity. 
Jleld,  that  the  creditor  receiving  such  pay- 
ment is  liable  to  the  trust-estate  for  the 
amount  thereof,  and  it  is  immaterial 
whether  or  not  he  liad  notice  that  the  trus- 
tee was  thus  misappropriating  the  trust 
funds.— Swift  v.  Williams.  (Md.)  885. 

15.  Where  two  trustees  have  been  guilty 
of  a  breach  of  trust,  the  court  may  deter- 
mine the  order  in  which  they  shall  stand 
answerable  for  the  loss,  by  making  one 
primarily  liable,  and  the  other  secondarily. 
—  McCartiit  y.  Administrator  of  Trapha- 
gen,  (N.  J.)166. 

10.  One  in  embarrassed  circumstances 
conveyed  real  estate,  in  trust  to  pay  his 
debts,  and  to  apply  the  income  to  the  sup- 
port and  maintenance  of  the  grantor  and 
wife,  and,  in  case  the  income  snould  prove 
insufficient  for  the  support  of  the  grantor 
and  wife,  giving  the  trustee  power  to  sell 
or  mortgage  the  same  for  tnat  purpose; 
and  upon  lurther  trust,  after  the  grantor's 
death,  intestate  to  convey  the  premises,  ex- 
cepting his  widow's  dower,  to  his  heirs. 
The  trustee  accepted  the  trust,  and  mort- 
gaged tne  premises  for  as  lar^e  a  loan  as 
he  could  obtain,  which  he  employed  to  pay 
the  grantor's  debts.  The  income  proving 
insufficient  to  support  the  grantor  and  his 
family,  the  trustee  leased  to  him  a  store 
and  a  farm  at  a  fair  rental.  The  grantor 
occupied  the  store,  and  afterwards  lived 
on  the  farm.  The  trustee  advanced  to  the 
erantor  a  Bum  to  buy  farm  implements, 
and  divers  other  sums,  for  which  the  gran- 
tor gav^e  his  notes.  It  did  not  appear 
what  uae  was  made  of  all  said  advance- 
ments, but 't  was  in  evidence  that  part  was 
used  to  Btock  the  store,  and  part  to  pur« 


<diase  an  interest  in  a  vess 
a  loss.    After  the  grantor'  i 
the  trustee  continued  to 
years  without  objection  ) 
and  children,  paying  the 
the  support  of  herseli  and 
then  nled  an  account  clai 
the  rent  of  the  store  am 
all  his  advances  of  monej 
also  for  all  payments  made 
tor's  death.    Held  thhi,  um 
the  trust  deed,  the  trustee 
credit  for  the  rents  of  the  a 
the  sum  expended  for  fai 
and  the  income  paid  over  b; 
grantor's  death;  but  that  h! 
tied  to  credit  for  the  loam 
used  to  stock  the  store,  anc 
interest  in  the  vessel,  nor  f 
the  appropriation  of  which 
did  not  appear  bv  compete 
Taylor's  Appeal,  (Pa.)  807. 

Undue  Influe] 

QeeBguitif,S\  Will»,2. 

USUBY. 

What  constitutes. 

1.  A  contract  to  pay  more  1 
rate  of  interest  when  the  price 
reach  $1.15  a  barrel  is  not  u( 
the  pavment  depends  upon  a 
— Truby  v.  Mosgrove.  (Pa.)  80 

Bights  of  creditors. 

3.  A  Judgment  bore  8  per  c 
On  the  distribution  of  the  p 
sale  of  the  debtor's  property,  t 
creditor  objected  to  the  paym 
cent,  on  the  ground  of  usury, 
creditors  cannot  interfere  to 
payment  of  more  than  6  per  c€ 
unless  it  appears  that  there  w 
between  tne  debtor   and   th4 
creditor  to  defraud  the  other  c 
der  the  guise  of  usury.— Nicl 
peal,  (Pa.)  592. 

Actions  to  recover  back. 

8.  The  Md.  act  of  1876,  (Cod 
6,)  provides  that  usurious  intere 
be  recovered  back  after  the  det 
paid,  unless  it  has  been  by  i 
part  or  whole,  of  the  original  d 
plainant,  being  the  owner  of  foi 
defendant  company,  borrowed 
value  from  it,  and  with  his  w 
mortgage  as   security  for   $1,( 
paying  at  least  one-half  of  this  i 
retired  two  sharoB  of  etock  and  ^ 
mortgage  f or  $62Q.    Defendant  ^ 
check  for  that  atno^^^  which  h 
to  it.  and  it  w^Jj^  ^Aacad  lo  Uft 
ney  comin  ir  ^     Votap^^-^^^^V 
sreetand  <f^V)  ^^t^^Yit  Vi-ad 
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more  than  $1»040,  wHh  Intereit  H«  de- 
manded a  release  of  the  mortga^.  but  de- 
fendant refused;  claiming  he  still  owed  the 
company.  Held,  that  the  second  mortgage 
was  a  part  of  the  old  original  debt,  and 
complainants  were  entitled  to  a  rebate  for 
the  usurious  interest  paid  on  the  flrst  mort- 
gage.—Border  State  Perpetual  Bailding 
Ass'n  ▼.  Hilleary,  (Md.)  605. 

4.  The  limitation  of  two  years  within 
which  suit  may  be  brought  against  a  na- 
tional bank  to  recoyer  back  usurious  inter- 
est, as  provided  for  by  act  of  congress, 
does  not  begin  to  run  from  the  time  of  the 
agreement  for  such  interest,  but  from  the 
time  of  the  receipt  of  the  money  by  the 
bank.— Carpenter  ▼.  National  Bank,  (K.  J.) 
478. 

As  a  defense. 

5.  A  defense  of  usury  against  one  obli- 
gation cannot  be  set  up  against  an  action 
upon  an  entirely  distinct  and  independent 
obligation,  even  if  it  be  between  tne  same 
parties;  much  less  can  it  be  done  where 
the  parties  are  not  the  same. — ^Taylor  v. 
Breisch,  (Pa.)  888. 

6.  In  an  action  for  foreclosure  of  a  mort- 
f^age»  the  grantee  of  the  mortgaged  prem- 
ises sought  to  have  credited  on  the  princi- 
pal debt  the  payments  of  interest  made  by 
the  mortgafi[or  in  excess  of  the  legal  rate. 
Held,  that  me  defense  of  usury  is  a  per- 
sonal right  of  the  one  who  pays  it,  and 
cannot  be  transferred.— Bonneirs  Appeal, 
(Pa.)  211. 

VENDOB  AND  VX3NBEE. 

^(ma^<f0  purchaser,  see  QifU,  1. 
Contract,  see  Fraud$,  titatuUof,  1,8. 

abandonment,  see  Bifoppel,  4. 

Interest  on  deferred  payments,  see  Intereit, 
Rights  and  remedies,  see  Jj^eetmmi^  6. 

Bights  and  remedies  inter  se. 

1.  As  between  the  parties,  the  time  ex- 
pressed in  a  mortgage  given  as  collateral 
to  secure  payment  for  property  purchased 
under  a  pre-existing  agreement,  silent  as  to 
time,  does  not  run  against  or  impair  the 
privileges  of  the  purchaser  under  such 
agreement,  who  has  committed  no  default, 
when  prevented  by  the  vendor's  wrong 
from  fulfilling  the  terms  of  that  contract. 
— Eees  V.  Logsdon,  (Md.)  708. 

Bona  flde  purchasers. 

3.  Defendant  conveyed  land  to  8.  by  deed 
duly  recorded,  and  afterwards,  by  an  un- 
recorded writing,  it  was  agreed  between 
them  that  part  of  the  land  was  not  intended 
to  be  conveyed.  Plaiotiff  purchased  the 
land  without  notice  of  Uie  agreement. 
Held,  that  plaintiff  was  not  affected  by  the 
unrecorded  agreement,  and  that  defend- 
ant's possession  of  the  part  in  controversy 


did  not  pat  him  on  inquiry.  —  Stiffler  v. 
Retzlaff.(Pa.)878.» 

8.  When  one  is  in  possession  under  a  pa- 
rol contract  of  sale,  and  also  under  a  lease, 
a  purchaser  from  the  holder  of  the  legal 
title,  without  knowledge  of  the  lease,  is 
chargeable  with  notice  of  any  equities  the 
one  in  possession  may  have. — Brinaer  v. 
Anderson,  (Pa.)  809. 

4.  Plaintiff,  claiming  under  a  parol  con- 
tract, with  one  of  several  heira,  must  show 
the  authority  of  the  heir  to  act  for  the 
others.-^Id. 

6.  The  purchaser  of  lands  took  a  convey- 
aace  in  his  wife's  name,  and  a  writ  of  at- 
tachment was  subsequently  issued  against 
him,  and  his  interest  in  the  land  levied  on  at 
the  snit  of  one  of  the  complainants.  After 
the  levy,  the  lands  were  conveyed  by  the 
purchaser  and  his  wife  to  one  of  the  de- 
fendants, in  consideration  of  a  debt  doe 
him.  On  a  bill  filed  to  set  aside  this  con- 
veyance as  fraudulent,  keld^  that  the  relief 
must  be  granted,  as  said  defendant  took  it 
with  knowledge  of  the  attachment,  and 
was  not  a  bona  fide  purchaser. — ^Leath- 
white  v.  Bennet,  (N.  J.)  28. 

WATEB  OOMPAinES. 

Liability  for  deficiency  of  water  auf^ly,  see 

Chntracte,  4,  8. 

WATEBS  AND  WATER* 
COUBSES. 

See,  also.  Riparian  BighU;  Surface  Water. 
Righta  of  log  drivers,  see  Loge  and  Log-    \ 
ffing,  I 

Biyersion— Damages.  i 

1.  In  an  action  for  the  unlawful  diver-  I 
si  on  of  water  from  a  natural  water-course, 
plaintiff's  damages  are  limited  to  those 
sustained  prior  to  the  date  of  the  writ— 
Williams  v.  Camden  &  Rockland  Water 
Co.,  (Me.)  800. 

Grant  of  water-right. 

d.  A  deed  to  plaintiff's  grantors  gave 
them  the  right  to  construct  a  ditch,  acros^s 
the  lands  of  grantee  to  their  own,  for  the 
purpose  of  carrying  the  water  from  a  river 
to  run  mills  and  water- works,  and  also  the 
privilege  of  constructing  another  ditch  to 
carry  the  water  back  again.  From  the  up- 
per to  the  lower  ditch  there  was  a  fall  of 
14  feet  4  inches  in  the  river.  Mills  were 
erected,  and  all  the  fall  in  the  river  had 
been  used  from  the  time  of  the  deed  in  18C 
to  the  present  time.  Held  that,  as  there 
was  no  limitation  or  reservation  of  the  rivht 
conveyed,  it  must  have  been  the  intentioa 
of  the  parties  to  convey  the  entire  fall  from 
the  tipper  to  the  lower  end  of  the  tract.— 
Brigham  y.  Ross.  (Conn.)  294. 
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WILLS. 

See,  also,  J^cutort  and  AdminUtratcrs, 
Devise  in  lieu  of  dower,  see  JOiwer,  2,  8. 

Testamentary  oapaoity. 

1.  The  evidence  showed  that  the  testator 
originally  possessed  a  strong  mental  organ- 
ization, which  had  become  weakened  by 
a  sun-stroke  and  the  use  of  liquor,  but  the 
evidence  was  insufficient  to  show  that  the 
testator  did  not  possess,  at  the  time  of  the 
execution  of  his  will,  sufficient  mind  and 
memory  to  appreciate  and  understand  the 
nature  of  the  act  by  which  he  was  to  direct 
the  disposition  of  his  estate.  Hefd,  an  is- 
sue to  try  the  validity  of  the  will  was  prop- 
erly refused.— McPherson' 8  Appeal  (Pa.) 


erly 


Undue  inflnenoe. 

2.  Undue  influence  may  be  exercised  se- 
cretly as  well  as  openly,  especially  where 
a  confidential  relation  exists  between  the 
principal  devisee  and  testator  and  thev 
dwell  together  in  the  same  house.  In  such 
case  it  is  not  easy  to  make  out  an  allega- 
tion of  undue  influence  by  proof  which  is 
direct  or  positive,  nor  is  it  necessary  to  do 
80.  The  effects  of  its  exertion  may  be  very 
-visible;  but  as  these  may  also  be  consist- 
ent with  a  perfectly  free  will,  much  cau- 
tion must  be  exercised  by  the  Jury  in  con- 
sidering such  an  aspect  of  the  case.  Rash 
conclusions  must  not  be  drawn  simply  be- 
cause of  a  large  disproportion  of  the  es- 
tate being  given  to  one  to  the  exclusion  of 
others,  and  the  evidence  of  the  exertion  of 
undue  influence  must  be  of  a  satisfactory 
and  convincing  character,  whether  it  be 
director  circumstantial. -^Herster  v.  Herst- 
er.  (Pa)  410.* 

Beyooation. 

3.  A  husband  executed  a  declaration  of 
trust  in  favor  of  his  wife  of  certain  funds, 
which  she  accepted,  and  the  trustee  re- 
ceived the  funds.  Afterwards  the  wife,  by 
a  last  will,  bequeathed  the  proceeds  of  the 
trust  funds  to  complainant,  her  second 
husband.  The  trustee  invested  the  trust 
fund  in  a  house  and  lot.  and  took  title  in 
the  name  of  the  wife,  who  occupied  the 
same  at  the  time  of  her  death.  Defend- 
ants claimed  that  this  investment  was  a 
revocation  of  the  testamentary  gift.  HM, 
that  the  will  could  not  be  revoked  by  the 
trustees,  and,  in  the  absence  of  a  formal 
revocation  by  the  testatrix,  the  bequest  to 
complainant  is  valid.— Horner  ▼.  Clem- 
ents, (N.  J.)  405. 

Probate  and  contest. 

4.  In  an  application  for  an  issue  devisa- 
vtt  vel  non,  if  the  testimonv  is  such  that 
after  a  fair  and  impartial  trial,  resulting  in 
a  verdict  against  the  proponents  of  the  al- 


leged will,  the  trial  Judge,  after  a  careful 
review  of  all  the  testimony,  would  feel  con-  • 
strained  to  set  aside  the  verdict  as  contrary 
to  the  manifest  weight  of  the  evidence,  it 
cannot  be  said  that  a  dispute  has  arisen. 
On  the  other  hand,  if  the  state  of  the  evi- 
dence is  such  that  the  Judfse  would  not  feel 
constrained  to  set  aside  the  verdict,  the 
dispute  should  be  considered  sut>stantial 
and  an  issue  to  determine  it  should  be  di- 
rected.—Herster  V.  Herster.  (Pa)  410. 

5.  Testimony  going  to  show  that  real  es* 
tate  devised  by  a  will  in  contest  to  the 
testator's  sister  was  in  part  acquired  by  the 
earnings  of  the  testator's  wife,  and  her 
daughters  by  a  former  husband,  although 
it  stood  in  the  testator's  name,  is  admis- 
sible; the  will  being  contested  on  the 
ground  that  the  testator,  through  mental 
weakness  and  disorder,  was  incapable  of 
making  it,  and  also  that  the  will  was  ob- 
tained by  undue  influence.  —  Beattle  v. 
Thomason,  (R.  I.)  172. 

Actions  to  construe. 

6.  A  bill  in  equity  for  the  construction 
of  a  will,  under  which  a  (question  arose  as 
to  its  validity  as  a  disposition  of  real  estate, 
made  as  parties  the  legatees  and  devisees 
thereunder,  ffeid,  the  rule  being  that  a 
party  must  be  presented  to  the  court  in  the 
precise  capacity  in  which  he  is  sought  to 
be  charged,  that  the  bill  was  demurrable, 
even  though  it  did  not  appear  but  that  the 
legatees  and  devisees  under  the  will  were 
the  only  heirs  at  law  of  the  testator.— Lom- 
erson  v.  Vroom,  (N.  J.)  18. 

Oonstraotion. 

7.  A  legacv  to  the  widow  of  ''an  income 
in  cash  or  $1,200  a  year  during  her  life"  is 
payable  annually,  and  not  at  periods  dur- 
ing the  current  years  at  the  discretion  of 
the  executors.  —  Anthony  v.  Anthony. 
(Conn.)  45. 

8.  A  testator  in  his  will  declared,  ''As  to 
such  worldly  estate  wherewith  it  hath 
pleased  Qod  to  intrust  me  I  dispose  of  the 
same  as  follows;"  and,  "If  there  is  any- 
thing omitted  relative  to  my  worldly  af- 
fairs or  estate,  I  leave  it  to  be  conducted 
by  and  at  the  discretion  of  my  executors. " 
Held,  that  such  clauses  reinforce  the  pre- 
sumption that  the  testator  did  not  wish  to 
die  intestate  of  any  part  of  his  property, 
and  antagonize  a  construction  that  would 
give  the  legatees  a  life-estate  with  the  re- 
mainder in  fee  undisposed  of.'— Reynolds 
V.  Crispin,  (Pa)286. 

9.  Where  the  will  provides  that  the  testa- 
tor's minor  daughter  is  to  receive  her  edu- 
cation and  support,  but  fixes  no  limit  as  to 
the  extent  of  either,  the  estate  is  liable  for 
her  support  until  she  becomes  of  age,  and 
for  such  an  education  as  her  circumstances 
and  condition  in  life  would  reasonably  af- 
ford.-^In  re  Simons'  Will,  (Conn.;  36. 
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10.  The  «86  and  income  of  the  entire  es- 
Ute  was  left  to  the  widow  for  life,  or  until 
marriage,  and  the  "said  property  "—not  the 
income  merely— "wa8  placed  in  her  pos- 
session for  the  family,  and  for  the  educa- 
tion and  support/'  of  the  testator's  minor 
daughter.  Fower  was  Riven  the  widow  to 
"exchange  or  dispose  of  the  real  estate,  if 
it  is  found  for  her  comfort  and  conyen- 
ience.  **  The  estate  was  small.  Held,  that 
the  widow  was  not  limited  to  the  income 
of  the  estate  for  the  support  and  education 
of  the  daughter  and  the  support  of  her- 
self, but  might  encroach  upon  the  principal 
for  that  purpose,  upon  giving  bond  and 
rendering  annual  accounts  to  the  court  of 
probate.- Id. 

11.  A  wife,  by  a  last  will,  bequeathed  a 
trust  fund  in  her  favor  to  complainant,  her 
husband.  Prior  to  her  deatJi  the  trustee 
invested  the  trust  fund  in  a  house  and  lot, 
and  took  the  title  in  the  name  of  the  wife. 
Held,  that  the  identity  of  the  fund  being 
clear,  the  taking  of  the  title  by  the  trustee 
in  the  name  of  the  cesitti  que  trust  did  not 
defeat  complainant's  right  to  recover  the 
fund.— Horner  v.  Clements,  (N.  J.)  465. 

12.  A  testator  devised  by  will  his  farm  to 
his  three  daughters,  with  the  further  pro- 
vision that  at  the  decease  of  any  of  tnem 
their  portion  should  go  to  the  survivors  or 
survivor  durine  their  lives  or  life.  Two  of 
them  died.  Held,  that  the  survivor,  and 
her  heirs  under  her  will,  were  entitled,  as 
owners  in  fee.  to  an  undivided  one-third 
interest  in  the  farm,  and  (there  being  four 
other  heirs  at  law  of  the  deceased  sisters) 
one-fifth  of  the  other  two-thirds. —  Rey- 
nolds V.  Crispin,  (Pa.) 286. 

13.  The  testator,  who  held  land  in  fee 
simple  to  secure  the  payment  of  money,  di- 
rected by  his  will  that  if  the  money  should 
be  paid  to  him  in  his  life-time,  or  to  his  ex- 
ecutors  after  his  death,  his  executors  should 
pay  to  his  wife  durin|r  her  lifetime  the  in- 
terest on  $5,000;  ana  gave  directions  re- 
garding the  application  of  the  principal 
after  her  death.  The  land  in  question  was 
reconveyed  by  the  testator  in  his  lifetime, 
part  of  the  money  due  being  paid  in  cash, 
and  the  balance  secured  by  mortgage. 
Held,  that  the  condition  upon  which  Uie 
appropriation  of  the  $5,000  depended  had 
been  performed. — Barnet  v.  Barnet,  (N.  J.) 
119. 

14.  A  person,  after  making  certain  pro- 
visions under  his  will,  left  the  residue  of 
his  real  and  personal  property  in  trust  for 
certain  purposes,  among  others,  ''to  bold 
one-third  part  of  all  the  rest  and  residue 
of  my  estate,  •  ♦  ♦  together  with  the 
income  thereof, "  for  the  use  of  his  wife, 
during  her  life,  '"one- third  part  for  the  use 
of  my  son. "  and  '* one-third  part  for  the  use 
of  my  daughter. "  The  will  also  provided 
that,  upon   the   death   of  his    wife,  the 


Eroperty  held  in  tnist  for  her  ehonld  be 
eloi  in  trust  f6r  the  use  of  the  son  and 
daughter  in  equal  shares.  Held^  that  it  was 
the  intention  of  the  testator  th&t  the  trust- 
estate  should  be  held  in  one  entire  fund, 
and  the  income  divided  equally  between 
his  widow,  son,  and  daughter. —  Bell  v. 
Towner,  (Conn.)  185. 

15.  Testatrix,  in  her  will,  proTided  as 
follows:  ''And  the  other  half  or  share  I 
give  and  bequeath  to  the  said  A.  in  trust 
for  the  use  of  my  said  daughter  B..  who  is 
not  capable  to  act  for  herself,  and  put  the 
same  at  interest,  or  use  the  same  himself 
at  five  per  cent,  interest  as  he  may  aee  du 
and  keep,  maintain  the  said  B.  daring  her 
life,  or  until  she  becomes,  in  the  judgment 
of  the  said  trustee,  capable  to  act  for  her- 
self, then,  and  in  that  case,  the  trustee  may 
pay  to  her  the  said  interest  and  of  the  prin- 
cipal; and  provided,  further,  that  in  case 
the  said  B.  should  marry  and  have  lawful 
children  bora  of  her,  immediatelj  upon  the 
birth  of  such  child  or  children  the  said 
trustee  shall  pay  all  such  truat  money  re- 
maining in  his  nands  at  the  time  unto  my 
said  daughter  B..  her  heirs  and  assies,  and 
not  otherwise,  and  in  default  of  such  law- 
ful children  bom  of  my  said  daughter  B.. 
then,  upon  her  death,*  the  balance  of  said 
trust  money  I  give  to  my  son.  A.,  his  heirs 
and  assigns. "     The  said  tnisteeshall  keep. 
support,  and  maintain  out  of  said  trust 
fund,  my  said  daughter  B.  until  marriai?e 
and  a  lawful  child  bom  to  her,  or  her  death. 
as  hereinbefore  directed."    Hdd,  that  in 
carrying  out  the  provisions  of  the  tmst  it 
was  necessary  that  the  trustee  should  have 
the  custody  and  control  not  only  of  the 
corpus  but  also  of  the  interest  or  income 
arising  from  the  trust  property;  that  to  re- 
quire him  to  pay  the  latter  to  the  commit- 
tee of  B.  would  deprive  him  of  the  only 
means  he  had  of  performing  the  active  du- 
ties of  the  trust  as  contemplated  by  testa- 
trix; and  that  in  the  absence  of  evidence  of 
mismanagement  of  the  trust  property,  or  of 
the  refusal  of  the  trustee  to  apply  the  in- 
come in  the  manner  directed  by  the  will, 
the  committee  had  no  just  reason  to  com- 
plain.—Rudy's  Appeal,  (Pa.)  8»8. 
ConBtraotion — Conyersion. 

16.  A  provision  in  a  will  that  land  be  sold 
after  seven  years  from  the  date  of  the  death 
of  the  testator  is  a  conversion  of  the  realty 
from  the  time  of  the  death  of  the  testator. 
and  hence  the  provision  of  the  Pennsyl- 
vania act  of  February  24.  1834,  as  to  the 
lien  of  decedents'  debts,  does  not  apply. ~ 
McWilliams*  Appeal,  (Pa.)  888. 

Description  of  deyisees  and  leg- 
atees. 

17.  A  testator  gave  to  each  of  his  sons 
four-fifths  of  his  share  devised  absolutely, 
the  income  and  interest  of  the  one-fifth  to 
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be  paid  each  during  life,  and  upon  the  death 
of  a  son  the  share  shall  be  distributed  or 
go  to  his  personal  representatives,  who 
would  be  entitled  to  his  personal  estate  ac- 
cording to  law.  **  One  of  the  sons  died, 
leaving  a  widow  but  no  issue.    He  be- 

Sueathed  all  his  estate  to  her.  Held,  that 
le  ''personal  representatives"  of  the  son 
were  nis  next  of  kin.  —  Davies  v.  Davies, 
(Conn.)  500. 

18.  The  testator  left  a  wife,  a  daughter  14 
▼ears  old,  and  a  son  of  80,  who  was  capa- 
ble of  supporting  himself.  The  widow  was 
given  the  entire  income  for  life,  or  until 
marriage,  and  the  entire  property  was 
placed  in  her  possession,  with  power  to 
sell  or  exchange  it  **for  ths  family,  and  for 
the  education  and  support  of  the  daugh- 
ter, and  in  trust  for  the  son.  Upon  the 
death  or  marriage  of  the  widow,  the  estate 
was  to  be  equally  divided  between  the 
daughter  and  the  son's  trustee,  the  suc- 
cessor of  the  mother.  Held,  that  the  word 
''family"  included  the  wife  and  daughter, 
but  excluded  the  son,  who  took  nothing 
until  the  death  or  marriage  of  his  mother. 
—In  re  Simons'  Will,  (Conn.)  86. 

19.  A  clause  in  testator's  will  was  as 
follows:  "This  is  my  will:  That  my 
brother,  Bobert  Kingan,  shall  have  and 
hold  for  his  own  special  benefit  all  my 
property,  real  and  personal,  for  and  during 
nis  life;  and  at  his  (my  brother  Robert's) 
death,  the  real  estate  to  be  divided  among 
iny  legal  heirs,  share  and  share  alike." 
HM^  that  testator's  heirs  would  take  per 
sHrpee,  and  not  p^r  eapito. --Appeal  of  Al- 
ston, (Pa.)  866. 

20.  The  income  of  the  residuary  estate 
was  left  to  trustees  for  the  benefit  of  the 
testator's  two  sons,  "and  their  families," 
during  the  lives  of  the  sons.  Upon  the 
death  of  either  leaving  "no  heirs, "  $8,000 
was  to  be  paid  to  the  widow,  (who  had  al- 
ready been  liberally  provided  for,)  if  liv* 
ing.  Held,  that  "heirs"  meant  children, 
and  that,  upon  the  death  of  one  of  the  sons 
without  children,  the  widow  then  living 
took  the  $8,000;  its  payment  not  to  impair 
the  income  already  payable  to  her  under 
the  will.— Anthony  v.  Anthony,  (Conn.)  45. 

Shelley's  ease. 

21.  In  a  devise  to  D.  '*as  long  as  he  shall 
live,  and  to  his  legal  heirs,  if  he  have  any 
at  his  death;  and  if  D.  do  not  have  any 
legal  heirs  at  his  death,  then, "  etc.,  "heirs^ 
is  a  word  of  limitation,  and  the  devisee 
takes  a  fee-tail  according  to  the  rule  in 
8helley's  Case.— Bassett  v.  Hawk,  (Pa.)802. 

22.  The  devising  clause  of  the  will  was: 
"And  to  each  of  them  [plaintiffs]  I  devise 
the  income  of  one  undivided  half  of  all  my 
real  estate  for  her  life  only,  and  on  the  de- 
cease of  either  of  my  daughters  her  share 
in  my  estate  to  go  to  her  children  in  fee- 


simple."  Held,  that  the  word^" children" 
is  a  word  of  purchase,  and  not  of  limita- 
tion, and  plaintiffs  take  only  a  life-estate. 
—Foster  v.  McKenna.  (Pa.)  674. 

28.  A  gift  or  devise  to  a  man  during  his 
life,  and  after  his  death  to  his  heirs,  which 
is  the  ordinary  instance  of  the  rule  in  Shel- 
ley's Case,  contains  evidence  of  testament- 
aiy  intent  of  only  a  life-estate  in  the  first 
taser;  yet  the  rule  applies,  nevertheless. — 
Little's  Appeal,  (Pa.)  52a 

24.  The  word  "heirs,"  when  uncon- 
trolled by  the  expressed  intention  of  the 
will,  has  the  effect  to  vest  a  legacy  which 
would  otherwise  be  contingent.  It  is  to  be 
taken  as  a  word  of  limitation,  limiting  the 
bequest  in  case  of  the  death  of  the  legatee 
before  the  time  fixed  for  payment,  to  his 
or  her  representatives.— Id. 

25.  The  strong  presumption  arising  from 
the  use  of  technical  words  of  limitation  is 
not  easily  overcome.  It  may  be  rebutted 
only  by  affirmative  evidence  of  a  contrary 
intention,  so  clear  as  to  leave  no  reasona- 
ble doubt.— Id. 

26.  In  a  devise  to  A.,  "and  at  her  death 
to  her  child,  children,  or  other  lineal  de- 
scendants," the  words  "other  lineal  de- 
scendants" 80  qualify  the  previous  words 
"child  or  children"  as  to  make  them  words 
of  limitation,  and  not  of  purchase.- Mason 
V.  Ammon,  (Pa.)  449. 

Nature  of  estate. 

27.  A  person,  by  will,  left  certain  real  es- 
tate and  persons!  property  to  his  wife,  to 
have  it,  '^both  real  and  personal,  during 
her  natural  life,  to  use  as  she  may  think 
best  My  will  further  is  that  at  her  death, 
the  house  and  lot.  and  all  the  personal 
property  that  may  remain  unused  or  undis- 
posed of  by  her,  shall  go  to"  the  testator's 
grandchildren.  Held,  tnat  the  wife  had  the 
right  of  disposition  of  the  personal  proper- 
ty, but  no  unqualified  title  in  it— Logue  v. 
Bateman,  (N.  J.)  259. 

28.  After  devising  land  to  his  daughters 
in  fee,  the  testator  proceeded  as  follows: 
"At  the  decease  of  any  of  my  daughters, 
their  portion  of  the  mansion  farm  is  to  be- 
long to  the  surviving  sisters  or  sister  dur- 
ing their  lives  or  life. "  "If  ♦  ♦  ♦  any 
of  my  children  should  become  destitute  of 
house  or  home,  they  are  to  have  the  privi- 
lege of  making  the  mansion  house  and 
farm  their  home  and  residence  with  those 
there  upon  good  behavior.  It  is  intended 
by  me  as  a  home  or  asylum  for  my  wife, 
sons,  and  daughters,  and  not  to  belong  or 
go  into  the  possession  of  any  other  person 
or  persons  while  any  of  them  live,  and  ne- 
cessity require  it,  without  the  consent  of 
those  living. "  Held,  that  he  did  not  intend 
to  limit  the  estate  or  interest  of  his  daugh- 
ters in  the  land  before  devised  to  them  in 
fee,  but  to  restrain  them  from  alienating 
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the  place  jrhWe  any  of  his  children  might 
hj  necessity  become  homeless,  and  that  it 
did  not  prevent  the  survivor  of  the  three 
daughters  from  disposing  of  her  interest  in 
the  farm,  by  will  or  otherwise. — Reynolds 
V.  Crispin.  (Pa.)  236. 

Construotion— Life-estates. 

39.  A  testator  had  devised  a  parcel  of 
land  to  one  of  his  sons,  in  fee-simple,  but 
the  son  having  died  in  the  life-time  of  the 
father,  a  codicil  was  added  devising  the 
same  parcel  to  the  widow  of  such  son, 
'*  while  she  remains  the  widow  of  said  John 
McGnire,  deceased,  in  f ee-aimple.  **  Held, 
that  she  took  only  a  life-estate  terminable 
on  her  marriage.— Appeal  of  McGuire. 
(Pa.)  72. 

80.  A  testator  devised  his  estate  to  his 
three  children.  His  will  contained  a  pro- 
viso that  his  daughter  should  "Keep  her 
share  in  her  sole  and  separate  right,  or  un- 
til her  children  shall  marry  or  become  of 
age;  and  should  she  die  without  living  is- 
sue, her  portion  is  to  revert  to  her  broth- 
ers." etc.  Held,  that  the  intention  was 
that,  in  case  the  daughter  should  die  be- 
fore the  testator,  her  share  should  go  to 
her  brothers,  otherwise  she  to  enioy  it  as 
her  sole  and  separate  property. — raelps  v. 
Phelps,  (Conn.) 506. 

81.  A  will  contained  a  proviso  that.  In 
case  of  the  death  of  one  of  the  legatees  be- 
fore his  youngest  child  became  of  age,  cer- 
tain property  was  to  be  held  in  trust  for 
the  widow  and  children,  and,  **in  case  of 
the  decease  of  said  children  and  their  fa- 
ther before  they  are  twenty-one  years  of 
age.  leaving  no  issue,  their  portion  shall 
revert  to  "  the  other  two  children  of  testa- 
tor. Held,  that  this  clause  contemplates 
the  death  of  the  legatee  in  the  testator's 
life-time,  and,  if  the  legatee  survives,  the 
widow  and  children  take  nothing.— Id. 

82.  Testator  gave  one-half  of  his  residu- 
ary estate  to  his  executors  in  trust,  first  to 
pay  his  aunt  a  life  annuity,  the  remainder 
of  the  income  to  be  divided  among  her 
children  and  their  heirs.  After  the  aunt's 
death,  the  whole  income  was  to  be  divided 
among  her  children.  After  the  death  of 
any  cousin,  his  or  her  share  was  to  go  to 
his  or  her  children  absolutely,  or,  in  default 
of  children,  to  a  certain  asylum.  A  cousin, 
M.,  had  two  children,  appellant  and  L. 
L.  died  before  M.  Held,  that  M.  was  en- 
titled to  a  life-estate  only,  and  that  on  her 
death  appellant  took  the  whole  share  which 
she  would  represent. — Bailey  v.  Love,(Md.) 
280. 

83.  Testator  bequeathed  to  his  wife  one- 
half  the  net  income  from  his  lands  for  her 
life,  and,  when  the  land  was  converted  in- 
to money,  then  one-half  the  interest  aris- 
ing from  the  proceeds  of  such  lands.  He 
also  empowered  the  executors  to  sell  lands 


for  the  purpose  of  pajdng  debts  and  le^- 
cies.  Held,  that  the  widow  took,  not  a 
life -estate  in  half  the  realty,  but  only  one- 
half  the  income  or  interest  on  the  proceeds 
remaining  after  the  debts  and  legacies  were 
paid.— Appeal  of  Kline,  (Pa.)  8M. 

84.  A  testator  divided  his  estate  between 
his  three  children,  with  a  proviso  that,  ""in 
the  event  of  the  decease  of  either  of  them 
without  having  issue  at  his  or  her  decease, 
the  portion  of  said  deceased  is  to  be  shared 
equally  by  the  survivors  or  their  issue." 
Held,  that  the  words,  ''in  the  event  of  the 
decease. "  meant  the  decease  of  either  of 
the  legatees  before  the  decease  of  the  tes- 
tator, and  were  not  words  limiting  the  es- 
tate devised  to  the  life  of  the  legatees.— 
Phelps  V.  Phelps.  (Conn.)  596. 

Vested  or  contingent  interest. 

85.  The  tesutor  left  |i.000  "  to  be  divided 
equally"  among  the  widow's  ''legal  heirs" 
after  her  death.  Held,  the  will  containing 
no  words  importing  a  present  ^ift  or  be- 
quest, that  the  legacy  could  not  vest  until 
the  death  of  the  widow,  and  it  waa  there- 
fore void,  as  contrary  to  the  Connecticut 
statute  of  perpetuities.— Anthony  ▼.  An- 
thony, (Conn.)  45. 

86.  A  testator  directed  his  executors  to 
divide  a  certain  fund  into  nine  equal  parts, 
and  to  invest  the  whole  and  pay  over  annu- 
ally one-ninth  part  of  the  interest  to  each 
of  his  grandchildren,  or  if  any  of  Uiem 
died  leaving  heirs,  then  to  such  heirs,  and 
at  the  expiration  of  12  years  from  his  de- 
cease to  pay  over  the  principal  in  like  man- 
ner; and  that  neither  principal  nor  interest 
should  be  liable  to  attachment.  Held,  that 
the  grandchildren  took  vested  interests. — 
Appeal  of  Beed,  (Pa.)  787.* 

87.  Where  the  enjoyment  of  the  gift  over 
is  postponed  to  accommodate  the  estate,  or 
for  the  payment  of  debts,  or  to  meet  any 
other  burden  first  imposed,  and  not  chiefly 
on  account  of  the  character  of  the  donee, 
it  is  a  decisive  circumstance  in  favor  of 
immediate  vesting.— little's  Appeal.  (Pa.) 
520. 

88.  A  testator  directed  the  residue  of  his 
estate  to  be  converted  into  cash,  and  ap- 
plied first  to  the  payment  of  debts.  After 
all  debts  paid,  he  directed  his  executors  "to 
make  semi-annual  distributions  of  what- 
ever money  may  remain  in  their  hands  on 
the  tenth  day  oi  May  and  the  tenth  day  of 
November  in  each  year;  the  said  money  to 
be  divided  into  twenty  parts,  and  to  be  dis- 
tributed as  follows,  viz. :  To  A.,  five  parts; 
to  B.,  Ave  parts;  to  the  heirs  of  my  brother 
C,  five  parts;  to  D.  and  his  heirs,  four 
parts,— that  is,  the  four  parts  are  to  be  paid 
to  D.  during  his  life-time,  and  after  his 
death  the  same  to  be  paid  to  his  heirs." 
He  further  provided  that  the  distributees 
should  claim  their  shares  within  two  years. 
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and  that  the  acceptance  of  the  share  was  to 
he  in  full  satisfaction  of  all  claims  by  them 
against  his  estate.  Held,  that  the  bequest  to 
D.  was  vested.— Id. 

89.  A  will  proYided  that  one-fifth  of  the 
share  of  each  son  should  be  invested  bv 
the  executor,  and  the  income  paid  to  each 
son  during  his  life,  and  that  on  his  death 
the  principal  "shall  be  distributed  or  go  to 
his  personal  representatives."  Held,  that 
the  title  to  the  one-fifth  share  did  not  vest 
in  the  son,  and  he  could  not  convey  it  by 
will.  Carpenter  and  Qramoer,  JJ..  dis- 
senting.—Davies  V.  Davies,  (Conn.)  600. 

40.  A  testator  left  to  his  wife  his  real  es- 
tate and  personal  property,  **to  manage  and 
dispose  of  in  her  discretion  for  her  own 
use,  and  in  trust  for  my  children,  during 
her  life  or  during  the  period  she  may  re- 
main my  widow.^  He  provided,  in  case 
of  her  death  or  marriage,  for  payments  to 
be  made  to  his  son  during  bis  minority,  and 
for  payment  of  $500  to  each  of  his  children 
on  the  coming  of  age  of  one  of  his  sons. 


The  fifth  paragraph  was  "that  all  my  prop- 
erty be  equally  divided  among  all  my  chil- 
dren. •*    During  the  life-time  of  the  widow 


one  of  the  sons  died,  disposing  of  all  his 
real  estate  and  personal  property  by  will. 
Held,  that  the  deceased  obtained  a  vested 
title  immediately  upon  the  death  of  his 
father,  subiect  to  the  execution  of  the 
power  of  disposition  by  the  widow  under 
the  will.— Rhodes  v.  Bhaw.  (N.  J.)  11«. 

41.  Upon  the  death  of  the  testator's  son 
leaving  "heirs, "  the  trustee  of  the  residuary 
estate  was  directed  to  pay  over  the  income, 
as  before  the  death,  to  his  family,  until  the 
youngest  child  should  reach  the  age  of  01 
years,  "at  which  time  the  property  maybe 
divided  equally  among  the  heirs,  if  the  trus- 
tee and  the  judge  of  probate  shall  think  it 
aafe  to  do  so;  it  being  my  desire  to  place 
the  estate  so  that  it  cannot  be  squandered 
by  the  action  of  my  sons."  This  last 
clause  contained  the  only  final  disposition 
of  the  residuary  estate,  and  when  the  son 
died  his  only  child  was  the  sole  heir  at  law 
of  the  testator.  Held  that,  intestacy  hav- 
ing the  effect  of  defeating  the  spendthrift 
trust  of  the  testator,  it  would  not  be  pre- 
sumed as  against  his  ^andson,  although 
the  provision  for  distribution  was  merely 
permissive,  and  that  the  trust  was  valid, 
the  grandchild  taking  the  fee  at  and  from 
the  testator's  death. —Anthony  v.  Anthony, 
(Conn.)  46. 

Charges  on  realty. 

48.  Testator,  in  his  will,  provided  as  fol- 
lows: "An'd  to  my  son  C.  I  give  and  be- 
queath all  the  balance  of  my  estate,  real 
and  personal,  with  all  accounts  and  mon- 
eys due,  life  insurance  policy,  and  all  man 
ner  and  kind  of  property  whatsoever;  for 


which  bequest  T  order  that  he,  the  said  C, 
pay  all  my  Just  debts,  funeral  expenses, 
and  the  charges  of  settling  up  my  estate. " 
Held,  that  the  debts  of  testator  were  a 
charge  upon  the  estate  devised  to  C. — ^Ap- 
peals of  Thompson.  (Pa.)  455. 

48.  A  testator  devised  his  land  to  his 
children,  but  gave  his  wife  an  annuity  upon 
one-third  of  it.  Part  of  the  land  was  al- 
lotted to  one  of  the  hefrs,  and  the  court  de- 
creed that  he  should  pay  the  other  heirs 
their  proportionable  parts  of  the  two-thirds 
of  the  appraised  value  of  the  tract  allotted; 
the  legal  interest  on  the  remaining  one- 
third  to  be  annually  paid  to  the  widow  dur- 
ing her  natural  life,  and  upon  her  death 
the  principal  to  be  paid  to  the  persons  then 
thereto  entitled.  The  heir  not  complying 
with  the  decree,  the  tract  was  sold  under 
fi,  fa.  Held,  the  annuity  of  the  widow,  by 
virtue  of  the  previous  decree  of  the  court, 
was  made  a  fixed  charge  upon  the  land  dur- 
ing her  life,  and  tho  sale  under  that  decree 
could  not  divest  thatcharge.—Truby's  Ap- 
peal, (Pa.)  567. 

44.  A.  owned  real  estate  devised  him  sub- 
ject to  a  legacy  to  his  sister,  which  he  never 
paid.  The  will  of  his  sister  gave  to  him  for 
life  the  legacy,  with  remainder  to  his  chil- 
dren. *  After  the  sister's  death  the  real  es- 
tate was  sold  by  the  sheriff  on  an  execu- 
tion against  A.,  realizing  a  sum  insufficient 
to  pay  the  liens.  Held,  that  the  sale  dis- 
cnarged  the  lien  of  the  legacy;  that  the  le- 
gal effect  of  the  sale  was  to  pay  the  legacy, 
with  the  accrued  interest;  that,  under  his 
sister's  will,  A.  has  a  life* interest  only  in 
both  the  principal  and  accrued  interest  of 
the  legally:  and  that  this  life-interest  did 
not  metgB  in  his  estate  in  the  land,  and  did 
not  pass  by  the  sheriff's  sale. — Woods'  Ap- 
peal, (Pa.)  813. 

Bights  of  devisees  and  legatees. 

45.  The  land  of  a  devisee  under  the  will 
of  his  wife  was  sold  under  execution 
against  him.  Three  years  later  it  was  sold 
by  a  decree  of  the  orphans*  court  to  satisfy 
a  debt  of  his  wife.  The  devisee,  being  ex- 
ecutor of  his  wife's  estate,  had  full  notice 
of  the  proceeding  to  establish  the  debt,  and 
the  purchaser  at  the  execution  sale  against 
the  devisee  was  notified  at  the  sale.  Held, 
that  the  sheriff's  sale  on  the  execution 
against  the  devisee  did  not  divest  the  lien 
of  the  testatrix's  debts,  and  the  purchaser 
at  the  sheriff's  sale  took  only  the  interest 
of  the  devisee.— Smith  v.  Beaton,  (Pa.)661. 

46.  A  husbatid  avkcceeded  Xo  cenaVn  te^ 
estate  uudi^.  the  wiW  ot  ^^^  ^\t€^.  Held, 
that  he  S  U  ftu\>ie^it  lo  \tj  ^^^^«^^^^^JS 


-Id. 
47. 
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JhaYe  the  ase  and  occopation,  and  to  receiye 
the  rents  and  profits  for  and  during  her 
life, "  and  directing  the  sale  thereof  by  his 
executors  upon  the  death  of  the  wife,  the 

Erodeeds  to  be  equally  divided  between 
is  three  sons.  Tne  widow  and  devisees 
agreed  to  make  sale,  and  convey  title  to  the 
property,  but  tJie  effort  to  sell  was  ineffect- 
ual.  and  no  further  attempt  to  sell  was 
made.  One  of  the  son's  mortgaged  his  in- 
terest, and  it  was  sold  under  assignment, 
he  having  become  bankrupt.  Held,  that 
the  agreement  between  the  widow  and  dev- 
isees did  not  constitute  an  election  to  take 
the  land  instead  of  the  proceeds,  and  that 
the  mortgage  and  sale  of  the  son's  share 
did  not  affect  the  right  of  the  executor  un- 
der the  will  on  the  death  of  the  widow  to 
sell  the  place,  and  distribute  the  proceeds 
in  accordance  with  the  will.— Baldwin  v. 
Vreeland.  (N.  J.)  341. 

48.  The  testator's  farm  was  left  to  his 
grandson,  in  trust,  for  the  use  and  support 
of  the  trustee's  mother,  and  his  sister,  **and 
to  her  and  her  heirs  after  her. "  Upon  the 
death  of  the  sister,  under  81,  and  without 
issue,  "the  devise  in  trust  was  to  be  equally 
divided  between  the  surviving  children  "  of 
the  trustee.  The  trustee  was  also  appointed 
one  of  the  two  executors  whose  judgment 
was  to  determine  when,  if  at  all,  the  farm 
was  to  be  sold.  Held,  (1)  that  upon  the  ma- 
turity of  the  sister,  with  children  living, 
she  took  the  whole  estate  in  the  land  sub- 
ject to  the  life  trust  in  favor  of  the  mother; 
and  (2)  that,  while  the  mother  remained 
alive,  both  could  elect  to  take  the  farm  in- 
stead of  the  proceeds  from  its  sale,  and 
could  enjoin  the  executor  from  making 
such  Bale.  —  Howell  v .  Tomkins,  (N.  J.)  888. 

WITNESS. 

See,  also,  Deposition;  Evidenes. 

Competency — Privilege  of  witness. 

1.  In  an  action  for  breach  of  promise,  a 
witness  was  asked  whether  plaintiff  was  a 
chaste  woman.  Held,  a  proper  question, 
which  he  could  answer  categorically  with- 
out criminating  himself. — McFadden  v. 
Reynolds.  (Pa.)  688. 

2.  A  witness  was  asked  in  a  breach  of 
promise  case  whether  or  not  he  had  con- 
nection with  plaintiff  on  a  certain  day  more 
than  two  years  previous.  Held  that  though, 
to  a  prosecution  for  the  crime,  he  could 
plead  the  bar  of  the  statute,  he  could  not 
be  compelled  to  answer. — Id. 

Privileged  oommunications. 

8.  A  husband  and  wife  joined  in  an  ac- 
tion for  damages  suffered  by  the  wife;  the 
husband  being  merely  a  nominal  party. 
Held,  he  was  not  such  a  party  to  the  action 


as  to  give  the  opposite  party  a  right  to 
compel  him  to  testify  to  matters  against 
the  interest  of  his  wife.~Township  of  Bur- 
rell  V.  Uncapher,  (Fa.)  610. 

—  Transaetions  with  deoedents. 

4.  After  the  death  of  plaintiff  in  eject- 
ment, the  suit  was  prosecuted  bv  the  ad- 
ministrator for  mesne  profits.  Held,  that 
defendant  could  not  testify  in  such  action. 
—Hart  V.  McGrew,  (Pa.)  617. 

5.  Under  the  Pennsylvania  act  of  1878,  % 
defendant,  one  of  two  joint  makers  of  a 
promissory  note,  is  competent,  after  the 
death  of  his  co-obligor,  to  testify  as  to  mat- 
ters occurring  between  himself  and  stran- 
gers, although  pertaining  to  to  the  ques- 
tions at  issue  between  the  payee  and  mak- 
ers of  the  note,  and  occurnnir  prior  to  the 
death  of  the  co-obligor.— Huf  ▼.  Truby, 
(Pa.)  89. 

6.  Under  the  New  Jersey  act  of  1880^ 
which  prevents  a  claimant  against  the  es- 
state  oi  a  decedent  from  testifying  aa  to 
anything  the  deceased  may  have  aaid  or 
done  tending  to  show  that  the  claim  ia 
valid,  a  complainant  has  a  right  to  call  a 
defendant,  wno  is  in  fact  an  adverse  partv 
to  him,  as  his  witness.— McCartin  t.  Ad- 
ministrator of  Traphagen,  (K.  J.)  156. 

7.  In  a  suit  in  equity  against  the  legal 
representative  of  a  decedent,  a  defendant, 
whose  rights  and  interests  are  the  same  as 
those  of  the  complainant,  and  who  is  a 
complainant  in  fact,  though  not  in  form, 
is  not  competent  as  a  witness  to  give  testi- 
mony as  to  transactions  with  the  decedent, 
or  statements  made  by  him.  under  the  New 
Jersev  act  of  1880.— Id. 

8.  A  trustee  is  not  a  competent  witness 
as  to  matters  between  himself  and  a  de- 
ceased eesttti  que  trust,  but  is  a  comoetent 
witness  as  to  matters  between  himself  and 
living  eestuia  que  ^rt/sCcnt— Taylor*  8  Appeal* 
(Pa)l07. 

Credibility— Animosity  of  witness. 

9.  In  an  action  against  county  oommia- 
sioners  to  recover  damages  for  personal 
injuries  caused  by  a  defective  highway, 
defendant,  for  the  purpose  of  showing  the 
bias  of  a  witness  who  had  testified  to  the 
bad  condition  of  the  highway,  asked  him. 
on  cross-exanodnation,  whether  he  was  on 
**gpod  terms"  with  the  road  supervisor  in 
whose  district  the  injuries  alleged  occurred, 
and  whether  there  had  not  been  a  bitter 
controversy  between  him  and  the  friends 
of  the  supervisor  over  the  latter' s  appoint- 
ment, and  whether  he  did  not  entertain 
feelings  of  animosity  towards  the  conunia- 
si  oners  on  account  of  such  appointment. 
The  question  was  excluded  on  the  groand 
that  tne  supervisor  was  not  a  party  to  the 
action.    Meld,  that  the  question  was  proper 
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to  show  animosity  towards  the  commis- 
sioners, and  as  the  commissioners  could 
recover  from  the  supervisor  the  amount 
recovered  by  plaintiff,  the  relation  of  the 
supervisor  to  the  suit  was  such  as  made  the 
whole  question  proper.—County  of  Somer- 
set V.  Minderlein.  (Md.)67. 


Writs. 

See  Arrest;  AttachmerU;  Certiorari;  Errors 
Writ  of;  Execution;  Oamiehmmt;  In- 
junction;  Mandamus;  Bepievin. 

Admission  of  service,  estoppel  to  contest^ 
see  Oorporations,  8. 
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